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Canadian Railway Cases 

Carrington and Kirwan’s Reports, Nisi Prius, 8 vols., 1843 — 1863 
Carrington and Marshman’s Reports, Nisi Prius{ 1 vol., 1841 — 

1 842 ... ... ... ... ... ... ... ... .*. 

Carrington’s Treatise on Criminal Law 
Carpmael’s Patent Cases, 2 vols., 1602 — 1842 
Carter’s Reports, Common Pleas, foL, 1 vol., 1664 — 1673 
Cases on British North America Act (Cartwright) 

Carthew’s Reports, King’s Bench, fol., 1 vol., 1687 — 1700 
Cary’s Reports, Chancery, 1 vol. ... 

Cases in Chancery, fol., 3 parts, 1660 — 1697 
Cases of Practice, King’s Bench, 1 vol., 1665—1775 
Cases of Settlements and Removals, 1 vol., 1686 — 1727 
Cases iemp. Finch, Chancery, fol., 1 vol., 1073—1680 ... 

Select Cases iemp. King, Chancery, fol., 1 vol., 1724 — 1733 
Cases in Equity iemp. Talbot, fol., 1 vol., 1730—1737 ... 

Cassells’ Digest 

Law Reports, Chancery Division, since 1800 (e.g.^ [1891] 1 Ch.) 
Law Reports, Chancery Appeals, 10 vols., 1865—1876 ... 

Choyce Cases in Chancery, 1667 — 1606 

Upper Canada Chancery Chambers Reports 

Law Reports, Chancery Division, 46 vols., 1876—1890 

Christopher Robinson’s Reports, Admiralty, 6 vols., 1798 — 1808 

Charley’s Chamber Cases, 1 vol., 1876 — 1876 

Charley’s New Practice R^orts, 3 vols., 1876 — 1876 ... 

New Brunswick Reports (Chipman) 

Chitty’s Practice Reports, Kin^s Bench, 2 vols., 1770 — 1822 
dark and Finnelly’s Reports, House of Lords, 12 vols., 1831 — 
1846.** ... •*. **. *.* *.* ... ... ... 

Clark and Scully’s Drainage Oases 

Clayton’s Bepoi^ and Pleas of Assizes at Yorke, 1 vol., 1631 — 1650 


S. Af. 
8. Af. 

Scot. 

Eng. 

Eng. 


Eng.^ 

Eng. 

Eng. 

N*Z. 
Eng. 
Eng. 
Eng. 
Eng* 
Can. 
S* Ai. 
Can. 
Can 
Eng. 
Aus. 
Ind. 
S. Af. 
Can. 
Can. 
Can. 
Eng. 
8. AI. 
Can. 

S* Af. 
Ind. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng* 

Can* 

Can* 

Can* 

Eng. 

Eng 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng* 

Eng* 

Can* 

Eng. 

Eng* 

Eng* 

Eng. 

Can. 

Eng. 

Eng. 

Can* 
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xviii Reports included in this Work and their Abbreviations. 


ouf. & mck. ... 
Clif. & Steph. ... 

A i» ... ... 

Co. Ent. ' ... 

Go. Inst. 

Ij. J* ... 

Co. ... . • . 

Co. Bep. 

Cochran 
Cockb. & Bowe 
Coll* ... ... 

CoU. Jurid. 

Collef 

O/oli/a ... . • » 

Com. 

Com. Caa. 

Com. Dig. 

Comb. ... 

Con. & Law. 

Cong. Dig. 

Cooked Al. 

Cooke, Pr. Cas. 
Cooke, Pr. Beg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop. temp. Brough. 

Coop, iemp, Cott. 

O^or. ... ... 

Oorb. & D. 

Correspondanoes Jud. 
Couper ... 

Cout. 

Cout. Dig. 

Cowp. 

Cox Sd Atk. 

Cox, C. C. 

Cox, Eq. Cas. ... 

Cox, M. & H. ... 

Or. & J. 

Cr. & M. 

Cr, Sc Ph. 

Or. App. Bep, ... 

Cr. M. Sc B. 

Craw. & D. 

Craw. Sc D. Abr. C. 
Cress. Insolv. Cas. 
Cripps* Church Cas. 
Cro. Car. 

Cro. Eliz. 

Cro. Jac. 

Cru. Dig. 

Cunn. 

Curt). ... ... 


D* C. A. ... 
]D. 31j« B). ... 
Dalr. 

<]3an» ... 

Dan. Sc Li* 


f •• 
« • • 

• •• 


• • « 

• • • 

• • • 


• • « 

t • • 


Clifford and Bickards* Locus Standi Beports, 3 vols., 1873 — 1884 
Clifford and St^hens’ Locus Standi Beports, 2 yols., 1867 — 1872 

Cook’s Lower Canada Admiralty Court Cases 

Coke’s Entries 
Coke’s Institutes 
Colonial Law Journal 
Coke on Littleton (1 Inst.) ... 

Coke’s Beports, 13 parts, 1672 — 1616 
Nova Scotia Law Imports ... 

Cockbum and Bowe’s Election Cases, 1 vol., 1833 
Collyer’s Beports, Chancery, 2 vols., 1844 — 1846 
Collectanea Juridlca, 2 vols. 

Colies* Cases in Parliament, 1 vol., 1697 — 1713 ... 

Coltman’s Begistration Cases, 1 vol., 1879 — 1886 
Comyns’ Beports, King’s Bench, Common Pleas, and Exchequer, 
fol., 2 vols., 1696*— 1740 ... ... ... ••• ••• 

Commercial Cases, 1896 — (current) 

Comyns* Digest 

Comberbach’s Beports, King’s Bench, fol., 1 vol., 1686 — 1698 ... 
Connor and Lawson’s Beports, Chancery (Ireland), 2 vols., 
1841** ~ 1843 ... ... ... ... ••• ••• 

Congdon’s Digest 

Cooke and .4lcock*s Beports, King’s Bench (Ireland), 1 vol., 
1833 1834 ... ... ... ... ... .*• ... .*• 

Cooke’s Practice Beporte, Common Pleas, 1 vol., 1706 — 1747 ... 
Cooke’s Practical Begister of the Common Pleas, 1 vol., 1702 — 

1 7 42 .. . ... ... ... ... ... *.* ••• ••• 

G. Cooper’s B^orts, Chancery, 1 vol., 1792 — 1816 

O. P. Cooper’s Hepoi^, C^iancery Practice, 1 vol., 1837 — 1838 ... 
C. P. Cooper’s Cases temp. Brougham, Chancery, 1 vol., 1833 — 

C. P. Cooper’s Oases temp. Cottenham, Chancery, 2 vols., 1846— 
1848 (and miscellaneous earlier cases) ... 

Coryton’s Beports 

Corbett and DanieU’s Election Cases, 1 vol., 1819 
Correspondances Judiciaires 

Couper ’s Justiciary B^orts (Scotland), 6 vols., i868 — i886 ... 

Coutlees* Unreported Cases 
Coutlees’ Digest 

Cowper’s Beports, King’s Bench, 2 vols., 1774 — 1778 ... 

Cox and Atkinson’s Begistration Appe^ Cases, 1 vol., 1843 — 

1846.. . ... ... ... ... ... ... 

E. W. Cox’s Criminal Law Cases, 1843— (current) 

S. 0, Cox’s Equity Cases, 2 vols., 1746 — 1797 

Cox, Macrae, and Hertslet’s County Courts Cases and Appeals, 

1 vol., 1846—1852 ... ... ... ••• ••• ••• 

Crompton and Jervis’s Beports, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832 — 

Craig and Phillips* Beports, Chancery, 1 vol., 1840 — 1841 
Cohen’s Criminal Appeal Beports, 1908 — (current) 

Crompton, Mecson, and Boscoe’s Beports, Exchequer, 2 vols., 
1831 1836 ... ... ... ... ... ... ••. ••• 

Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 

Crawford and Dix’s Abridged Cases (Ireland), 1 voi., 1837 — 1838 
Cresswell’s Insolvent Cases, 1 vol., 1827 — 1829... 

Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1860 ... 

Croke’s Beports temp. Charles I., King’s Bench and Common 
Pleas, 1 vol., 1626 — 1641 

Croke’s Beports temp, Elizabeth, King’s Bench and Common 
Pleas, 1 vol., 1682~~1603 .*• ... ».» ••• ••• 

Croke’s Beports temp. James I., King’s Bench and Common 
Pleas, 1 vol., 1603—1626 

Cruise’s Digest of the Law of Beal Property, 7 vols. 
Cunningham’s Beports, King’s Bench, fol., 1 vol., 1734 — 1736 
Curteis’ Ecclesiastical Bepo^, 3 vols., 1834 — 1844 

Duxbury’s Beports of the Bigh Court of the South African 
Be^pul^lic ... ... ... ... ... ... ... ... 

Dorion’s Queen’s Bench Beports ... 

Dominion Law Beports 

Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1698" ' '"1720 .. • ... ... ... ... ... ... ... 

Daniell’s Beports, Exchequer in Equity, 1 vol., 1817—1823 ... 

Danson and Uoyd’s Mercantile Cases, 1 vol., 1828 — 1829 


Eng. 

Eng. 

Can. 

Eng. 

Bng. 

nTz. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Bng. 

Bng. 

Eng. 


Ir. 

Can. 


Ir. 

Bng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Ind. 

Eng. 

Can. 

Scot. 

Can. 

Can. 

Eng. 


Eng. 

Eng. 

Eng. 


Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Jr. 

Ir. 

Eng. 

Eng. 

Eng. 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 


Scot. 

Eng. 

Bng. 



Bbpobts included m this Wore and their Abbreviations. 


ZIE 


Dav. & Mer. 

Dav. Ir. 

Dav. Pat. Oas. .. 

Day 

Dea. & Sw. 

Deac. So Oh. 
Dears. & B. 
Dears. 0. 0. • • • 

Deas So And. 

IDe G" . • • • • • • 

De G. So J. 

De G. So Sm. 

De G. P. & J. ... 

De G. J. So Sm. 

De G. M. & G. ... 

Delane 


... ... 

Dirl. 

Dods. ... ... 

Donnelly 
Doug. El. Cas. 
Doug. K. B. 

Dow 

Dow So 01. 

Dow. So L. 

Dow. So By. K, B. 

Dow. So By. M. 0. 

Dow. So By. N. P. 

Dowl. 

Dowl. N. S. 

Dr. & Wal. 

Dr. So War. 

Dra. 

Drew. 

Drew. So Sm. 
Drinkwater 
Drury temp. Nap. 

Drury temp. Sug. 

Dugd. Oiig. 

DunL (Ot. of Sess.) 

Dunning 

Durie 

Dyer 


Davison and Meiivale’s Reports, Queen’s Bench, 1 voL, 1848—- 
1844... ... ... ... ... ... ... ... ... 

Dayys’ (or Davis* or Davy’s) Reports (Ireland), 1 vol., 1604 — 

Davies’ Patent Oases, 1 voL, 1786 — 1816 

Day’s Election Oases, 1 voL, 1802 — 1893 ... 

Deane and Swabey’s Ecclesiastical Reports, 1 voL, 1866 — 1857 

Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 

Deacon and Ohitty’s Reports, Bankruptcy, 4 vols., 1832 — 1836 
Dearsley and Bell’s Crown Oases Reserved, 1 vol., 1866 — 1868 

Dearsly's Crown Oases Reserved, 1 vol., 1862 — 1866 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 
1832 ... ... ... ... ... ... ... ... 

De Gex’s Reports, Bankruptcy, 2 vols., 1844 — 1848 
De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1869 ... 


De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1869 ... 
De Gex and Smale’s Reports, Chancery, 5 vols., 1846 — 1862 ... 
De Gex, Fisher and Jones’s Reports, Chancery, 4 vols., 1869^ — 


De Gex, Jones, and Smith’s Reports, Chancery, 4 vols., 1862 — 

1865.. . ... ... ... ... ... ... ••• ••• 

De Gex, Macnaghten and Gordon’s Reports, Chancery, 8 vols., 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1836 

Denison’s Crown Cases Reserved, 2 vols., 1844 — 1862 

Dickens’ Reports, Chancery, 2 vols., 1659 — 1798 
Justinian’s Digest or Pandects 

Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1 666'— *-*1677 ... ... ... ... ... ... ... ... 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 

Donnelly’s Reports, Chancery, 1 vol., 1836 — 1837 

Douglas’ Election Cases, 4 vols., 1774 — 1776 
Douglas’ Reports, ICing’s Bench, 4 vols., 1778 — 1786 ... 

Dow’s Re^rts, House of Lords, 6 vols., 1812 — 1818 
Dow and CJlark’s Reports, House of Lords, 2 vols., 1827 — 1832 ... 
DowUng and Lowndes’ Practice Reports, 7 vols., 1843 — 1849 ... 
Dowling and Byland’s Reports, King’s Bench, 9 vols., 1822 — 
1827 ... ... ... ... ... ... ... ... 

Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822 — 

1827 .. . ... ... ... ... ... ... ... •*. 

DowUng and Byland’s Reports, Nisi Prius, 1 part, 1822 — 

Dowling’s Practice Reports, 9 vols., 1830 — 1841... 

DowUng’s Practice Reports, New Series, 2 vols., 1841 — 1843 ... 
Drurv and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 

1841 .. . ... ... ... ... ... ... ... ... 

Drury and Warren’s Reports, Chancery (Ireland), 4 vols., 1841 — 

1843.. . ... ... ... ... ... /*** *** *** 

Draper’s King’s Bench Reports 

Drewry’s Reports, Chancery, 4 vols., 1862 — 1869 
Drewry and Smale’s R^orts, Chancery, 2 vols., 1869 — 1866 ... 
Drinkwater’s Reports, Common Pleas, 1 vol., 1840 — 1841 
Drury’s Reports temp. Napier, Chancery (Ireland), 1 vol., 1868 — 

1869.. . ... ... ... ... ... ... ... 

Drury’s Reports temp. Sugden, Chancery (Ireland), 1 vol., 1841 — 

Dugdale’s Origines Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 vols., 
1838"""'1862 ... ... ... ... ... ... ... ... 

Dunnings Reports, King’s Bench, 1 vol., 1763 — 1764 ... 

Durie’s Decisions, Court of Session (Scotlwd), fol., 1 vol., 1621 — 

1642 .. . ... ... ... ... ... ... ... ... 

Dyer’s Reports, King’s Bench, 3 vols., 1613 — 1681 


Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Can. 

Eng, 

Eng. 

Eng. 


Ir. 

Eng. 

Scot. 

Eng. 

Scot, 

Eng. 


E. So A Upper Canada Error and Appeal Can. 

E. So B EUis and Blackburn’s Reports, Queen’s Bench, 8 vols., 1862 — 

Eng. 

E. So E. ... ... Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1868 — 1861 ... Eng. 

E. B. E. ... EUu, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 

Eng. 

E. D. C. ... Reports of the Eastern Districts Court (Cape) from 1880 ... 8. Af. 

E. D. L. ... South African Law Reportif, Eastern Distncts Local Division ... S. Af. 

E. L. R. ... Eastern Law Reporter Can. 

E. R. (or Eng. Rep.) English Reports Eng. 

E. R Onuuio Election Reports ... ... Can. 

Eag. So Y. ... Eagle and Younge’s^the Cases, 4 vols., 1204 — 1826 ... ... Eng. 

East East’s Reports, King’s Bench, 16 vols., 1800 — 1812 Eng. 



Bkpobts inoluded m this Wore and their Abbreviations. 


East, P. 0. 

Ecc* & Ad. 

Eden 

Edgar 

Edw. ••• ••• 

Eloliiee 

Emden’s B. 0. ... 


Eng. Pr. Oaa. 
Eq. Ca& Abr. 
Eq. Bep. 

Eiq^. 

Ex. D. ... 
Exch. 


• • • 

• • • 

• • • 

• • • 

• • • 

• • f 


Exch. C. B. 


East’s Pleas of the Grown ... ... ... 

Spinks’ Ecclesiastical and Admiralty Beports, 2 vol8.> 1863 — 1865 

Eden’s Beports, Chancery, 2 toIs., 1767 — 1766 

Edgar’s Decisions, Court of Season (Scotland), fol., 1724 — 


Edwards’ Beports, Admiralty, 1 voL, 1808 — 1812 

ElcMes’ Decisions, Codrt of Session (Scotland), 2 vols., 1788- 

Emden’s Building Contracts, Building Leases and Building 

Boscoe’s Englii^ Prize Cases, 2 vols., 1746 — 1868 

Abridgment of Cases in Equity, fol., 2 vols., 1667 — 1744 
Equity Beports, 3 vols., 1863—1866 

Ei^inasse’s Beports, Nid Prius, 6 vols., 1703 — 1810 

Law Beports, Exche que r Division, 6 vols., 1876 — 1880... 
Exchequer Beports (Welsby, Hurlatone, and Gordon), 11 vols. 

1847***"1866 ... ... ... ... ... ... ... 

Exchequer Court Beports ... 


Eng. 

Eng. 

Eng. 


Scot. 

Eng. 


Scot. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 


F. (Ot. of Sees.) 


P. &P. ... 
P. N. D.... 
Pao. Coll. 


JE^alc. ... *** 

Palo. A Pltz. ... 

Penton ... 

Perg. 

Pitz. Nat. Bre7. 
iPiis^G* ... ... 

PI. A E* ... *.« 

Ponbl. ... 

Por. *•« 

Porb. 


Port. De Laud. 
Portes. Bep. 

Post. ... .•« 

Pount. ... 

Pox A S. Ir. 

Pox A S. Beg. ... 

Pras. ... ... 

Preem. Oh. 
Preem. E. B. ... 


O. I. Dfe. 
Gal. A Dav. 

G'ale ... 
Gaz. L. B. 
Geld. Dig. 
Gib. Cod. 
Gifif. 

GUb. 

GUb. C. P. 
Gilb. Ch. 

Gilm. A F. 


Gl. A J. ... 
Glanv. ... 
Glanv. El. Cas. 
Glascock 
Godb. 


Eraser, Court of Session Cases (Scotland), 6th series, 1898 — 1906 
Poord’s Braorts of the Supreme Court of the Cape of Good Hope, 

Poster and Pinlason’s Bepo]^, Nisi Prius, *4 vols., 1866^1867 
Pinnemore’s Notes and Digest of Natal Cases, 1863 — 1867 
Faculty of Advocates, Collection of Decisions, Court of Session 
(Scotland), 88 vols., 1762 — 1841 ... 

Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 
1744 " 1761 ... ... ... ... ... ... ... ... 

Falconer and Pitzherbert’s Election Cases, 1 vol., 1836 — 1838... 
Penton, Important Judgments 

Ferguson’s uonsistorial Decisions (Scotland), 1 vol., 1811 — 1817 
Fitzherbert’s Natura Brevium 

Pitz-Gibbons’ Beports, King’s Bench, fol., 1 vol., 1727 — 1731 
Flanagan and Kelly’s Beports, Bolls Court (Ireland), 1 vol., 
1840 1842 ... ... ... ... ... ... ... ... 

Ponblanque’s Beports, Bankruptcy, 2 parts, 1849 — 1862 
Forrest’s Beports, Exchequer, 1 vol., 1800 — 1801 
Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol,, 1706 — 

1713.. . ... ... ... ... ... ... ... ... 

Portesque, De Laudibus Legum Anglias ... 

Fortescue’s Reports, fol., 1 vol., 1692 — 1736 
Foster’s Crown Cases, 1 vol., 1708 — 1760 

Pountainhall’s Decisions, Court of Session (Scotland), fol., 2 vols,, 

1 ftnfi 1 71 o 

M. C. Fox and T. B. oV Smith’s Beports, King’s Bench (Ireland )i 

2 vols., 1822 — 1826 

J. S. Pox and C. L. Smith’s Registration Cases, 1 vol., 1886 — 

1 896 .. . ... ... ... ... ... ... ... 

Fraser (Simon), Election Cases, 2 vols., 1793 

Freeman’s Reports, Chancery, 1 vol,, 1660 — 1706 
Freeman’s Beports, King’s Bench and Common Pleas, 1 vol., 
1670 1704... .»• ... »•» ... ... ... 


Scot. 

S. Af, 
Eng. 
S. Af. 


Scot. 

Scot. 

Eng, 

N.Z. 

Scot. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 


Scot. 


Ir, 


Eng. 

Eng. 

Eng. 

Eng. 


Gregorowski’s Reports of the High Court of the Orange Free 
Stete from 1883 
General Index Digest 

Gale and Davison’s Reports, Queen’s Bench, 3 vols., 1841 — 

1843.. . ... ... ••. ... ... ... 

Gale’s Beports, Exchequer, 2 vols., 1836 — 1836 ... 

New Zealand Gazette I^w Beports 
Geldert’s Digest 

Gibson’s Codex Juris Ecclesiastici Anglicani 
Giffard’s Beports, Chancery, 6 vols., 1867 — 1865 
Gilbert’s Cases in Law and Equity, 1 voL, 1713 — 1714 
Gilbert’s History and practice of the Court of Common Pleas 
Gilbert’s Beports, Chancery and Exchequer, foL, 1 vol., 1706 — 

1726.. . ... ... ... ... ... ... ... ••• 

Gilmour and Falconer’s Decisions, Court of Session (Scotland), 

2 parte. Part 1. (Gilmour) 1661 — 1666, Part II. (Falconer) 
1681"“~’1686 ... ••• ... ... ... 

Glyn and Jameson’s Benorts, Bankruptcy, 2 vols., 1819 — :a 828 
GlwvLlle, De Legibus et Gonsuetudinibus Begni Angliaa 
Glanville’s Election Cases, 1 vol., 1623 — 1624 
Glascock’s Beports (Ireland^ 1 vol., 1831 — 1832 
Godbolt’s Beports, King’s Bench, Common Pleas, and Exche- 
quer, 1 vol., 1674 — 1687 


S. Af. 
Can. 

Eng. 

N.Z. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Ir. 


Eng. 



Befobts included in this Wobk and their Abbreviations. 


Gouldab, 


••• 


Gow 

Gf* •«« 

GnfSn’s Patent Oases 
Gwill 

Jtl* • • • • • • 

H* & 0 

H. & N. 

H. & Tw. 

H. & W. 

H. B. R. (preceded by 
date) 

-Bt • 

H. E. 0. 

H. L, Gas. 

Hag. Adm. 

Hag. OoQ. 

Hag. Ecc. 

Hailes ... 


• •• 
• • • 

• •• 


• • « 

• •• 


Hale, 0. L. 

Hale, P. 0. 

Han 

Ear. & Ruth. ... 

Har. & W. 

Hare 

Hard 

Hare 

Hawk. P. 0. 

Hay 

Hayos 

Hayes & Jo. 

Hem. & M. 

Het. 

Hob. 

Hodg. 

Holt, Adm. 

Holt, Eq. 
Holt,K:B. ... 
Holt, N. P. 

Home, Ot. of Sess. 

Hong Eong L. R. 
Hop. & Colt. ... 

Hop. &Ph. 

Horn & H. 

Hov. Supp, 

How. 0. 

How. 0. S. 

How. E. E. 

How. P. L. 

Hud. & B. 

Hudson’s B. 0. ... 
Hume 

Hut 

Hy. Bl 

Hyde 


Gouldsborough’s Reports, Queen’s Bench and Swing’s Bench, 1 

voL, 1686—1001 

Gow’s Reports, Nisi Priua, 1 vol., 1818 — 1820 ... 

Ujjper Canada Chancery (Grant) 

Grimn’s Patent Cases, 1884—1886 

... Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 

Hertzog’s Reports of the High Court of the South African 

Republic, 1893 

Hurl^ne and Coltman’s Reports, Exchequer, 4 vols., 1862 — 

... ... ... ... ... ... ... ... ... 

Histone and Norman’s Reports, Exchequer, 7 vols., 1866— 

Haii and TwoUs* Reports, Chancery, 2 vols., 1848 — 1850 
Hurlstone and Walmsley’s Reports, Exchequer, 1 voL, 1840 — 

1841 ... ... ... ... ... ... ... ... ... 

Hanseli’s Reports of Bankruptcy and Combses’ Winding up 

Oaaes, 3 vols., 1916—1917 (e.ff., [1916] H. B. R.) 

Repots of the High Court of Griqualand West 

Hodgin’s Election Reports ... 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1800 

Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial R^orts, 2 vols., 1789 — 1821 
Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 

HaUes’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 

1791 

••• ••• ••• 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1866 
^ ••• ••• ••• ••• ••• ••• ••• ••• 
Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835 — 1836 

Hai^rse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

llardres’ Reports, Exchequer, fol., 1 vol., 1656 — 1669 ... 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 

Hawkins’s Pleas of the Crown, 2 vols 

Hay’s Reports 

Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1 ... ... ••• ... ... ... ... ... ... 

Hemming and Miller’s Reports, Chancery, 2 vols,, 1862— 

1 
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Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1625 

Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 

Hogan’s Reports, Rolls Court (Ireland), 2 vols./ 1816 — 1834 ... 

W. Holt’s Rule of the Road Oases, Admiralty, 1 vol., 1863 — 

*i ... ... ... ... ... ... ... ... ... 

W. Holt’s Equity Reports, 2 vols., 1845 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 

P. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 

Homo’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 — 

1744 

444 #44 444 444 444 #44 44# #44 ### 

Hong Kong Reports ... ... ... ... Hong 

Hop wood and Coltman’s Registration Cases, 2 vols., 1808 — 

Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 

1867 

^ #444 444 44# 444 444 #44 444 ••# #•• 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1763-— 1817 ... ... ... ... ... ... 

Howard’s Chancery Practice 

Howard’s Supplement to Rules, etc., of the High Court of 

Chancery in Ireland 

Howard’s Equity Exchequer 

Howard on the Popery I^ws ... 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols,, 1827 — 1831 

Hudson on Building Contracts, 2 vols. ... 

Hide’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 
Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788^ — 1790 
Hyde's Reports 


xxi 


Eng. 

Eng. 

Can. 

Eng. 

Eng. 


S, Af. 

Eng. 

Eng. 

Eng, 

Eng. 


Eng. 
S. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ind. 

Ir. 


Ir. 


Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Kong. 

Eng. 

Eng. 

Eng. 

Eng, 

Ir. 


Ir. 

Jr. 

Ir. 

Ir, 

Eng. 

Scot. 




Rbpobts included in this Worn and their Abbreviations. 


zxn 


l. 0. L. B 

!• Cll* li. ... 

L Eq. B. 

1* 1a* lii* ••• ••• ••• 

I. L. R. (Vol.) AIL 
I* L. B. (Vol.) Bom. ... 
I* L. B. (Vol.) Calc. 

I L. R. (Vol.) LaJi. ... 
I. L. B. (Vol.) Mad. 

I. Hi* 1?* ... ... 

I. L. T. Jo 

1. B. (preceded by date) 
I. R. (Vol.) 0. L. 

I. B. Eq. 

Ind. Awards 

Ind. Jur. N. S. 

Ind. Jur. O. S. ... 

Ir. dr. Rep 

Ir. Jur. ... 

Ir. L. Bee* Ist ser. 

Ir. L. Bee. N. S. 

Ir. Term Bep. ... 


J. Bridg. 

J * B. B. 

J. P. 

J. P. Jo. 

J. B. 

J. B. N. S. 

J. Shaw, Just. 

Jac. ... 

Jac. & W. 

James 
Jebb & B. 

Jebb & 8. 

Jebb, C. 0. 

Jebb, Cr. & Pr. Cas. 
J*e]^lic^. ... ... 

Jo. & Car. 

J o. X^at. ... 


• • • 

• « • 


• • t 

• • « 


• • • 

• • • 

• • * 

• • • 

• t • 


Jo. Ex. Ir. 
John. 

John. & H. 
Jur. 

Jur. N. 8. 
Just. Inst. 

E. ... 


E. &> O. ... 

E. & J. 

E. B. (preceded by date) 
Eames Diet. Dec. 
Eames, Bern. Dec. 
Eames, Bel. Dec. 

Eay 

Eeb 

Eeen 

Eeil 

Eel 

Eel. W. ... 


Eeny. 
Eeny. Oh. 


Irish Common Law Reports, 17 vois., 1849 — 1806 

Irish Chancery Reports, 17 vols., 1860 — 1867 

Irish Equity Reports, 13 vols., 1838 — 1861 

Irish Law R^orts, 13 vols., 1838 — 1861 

Indian Law Beporibs, Allahabad 

Indian Law Reports, Bombay 

Indian Law Reports, Calcutta 

Indian Law Reports, Lahore 
Indian Law Reports, Madras 

Irish Law Times, 1867 — (current) 

Irish I-aw Times Journal, 1867 — (current) 

Irish Reports, since 1893 {e.g. [1894] 1 I. R.) 

Irish Reports, Common Law, 11 vols., 1866—1877 
Irish Reports, Equity, 11 vols., 1866 — 1877 
Industrial Awards Recommendations 
Indian Jurist, New 8eries ... 

Indian Jurist, Old 8eries 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 
Iriw Jurist, 18 vols., 1849 — 1866 ... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New 8eries, 6 vols., 1833 — 1838 
Irish Term Reports ... 

Irvine’s Justiciary Reports (Scotland), 6 vols., 1862 — 1867 

Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1613 — 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division ... ... ... ... ... ••• ••• 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) 

Jurist Reports 

Jurist Reports, New Series ... 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1862 ... 

Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 ... 

Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 

Nova Scotia Law Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol., 
1 841“"“1 842 ... ... ... ... ... ... ... 

Jebb and Byrnes’ Reports, Queen’s Bench (Ireland), 2 vols., 
1838”~1841 ... ... ... ... ... ... ... ... 

J ebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 
Jebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 — 

Jones and La Touche’s Repoits, Chancery (Ireland), 3 vols., 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1868 — 1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1869 — 1862 

Jurist Reports, 18 vols., 1837 — 1864 

Jurist Reports, New Series, 12 vole., 1866 — 1867 

Justinian^s Institutes 

Eotze’s Reports of the Bigh Court of the Transvaal Province, 

1877 ‘“’~’ 1881 ... ... •»» ... ... ••. ••• 

Eeane and Grant’s Registration Cases, 1 vol., 1864 — 1862 
Eay and Johnson’s Reports, Chancery, 4 vols., 1864 — 1868 
Law Reports, Ring’s Bench Division, since 1900 (e.gr., [1901] 2 
JBL. I3. ) ... ... ... ... ... ... ... ... 

Eames, Dictionary of Df'cisions, Court of Session (Botland), 
fola, 2 vols., 1640“~“1741 ... ... ... •*. ••• ••• 

Eames, Remarkable Decisions, Court of Bession (Scotland), 
2 vols., 1716“~1762 ... ... **. ... ••• 

Eames, Select Decisions, Court of Session (Scotland), 1 vol., 
1762”“1768 ... ... ... ... ... ... .*• 

Eay’s Reports, Chancery, 1 vol., 1863 — 1864 

Keble’s Reports, fol., 8 vols., 1661 — 1677 ... 

Eeen’s Reports, Rolls Court, 2 vols., 1836 — 1838 

Eeilwey’s Reports, Ring’s Bench, fol., 1 vol., 1327 — 1678 ... 

Sir John Eelyng’s Reports, Crown Cases, fol., 1 voL, 1662, — 1707 
W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730- — 1732 ; 

Ring’s Bench, fol., 1731 — 1734 ... 

Eenyon’s Notes of Cases, Ring’s Bench, 2 vols., 1763 — 1769 ... 
Chancery Cases in Vol. II. of Eenyon’s Notes of Cases, 1763 — 
1764 ... ... ... ... ... **• **• .** 


Ir. 

Ir. 

Ir. 

Ir. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 


S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 


Ir. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


8. Af. 
Eng. 
Eng. 

Eng. 

Scot. 

Scot. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng 

Eng. 


Eng. 
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Kerr 

Kilkerran 

En. Sc Omb. 

Knapp 

Konst. Sc W. Bat. App. 
Konst. Bat. App. 


New Brunswick Beports (Kerr) 

Kilkerran's Decisions, Court of Session (Scotland), foL, 1 voL, 
17SS~*~'1752 ... ••• ... ... ... 

Knapp and Ombler's Election Cases, 1 vol., 1834—1835 
Knapp’s Beports, Privy Council, 3 vols., 1829—1836 ... 

Knoxes Beports 

Konstam and Ward’s Beports of Bating Appeals, 1 vol., 1909— 
191!2... ... ... ... ... ... ... ... 

Konstam’s Beports of Bating Appeals, 2 vols., 1894 — 1904 


• • • 
• • • 

• • • 

• • • 


• • • 

• • • 


L. Sc G. (emp. Plunk. ... 

L. Sc G. temp, Sugd. ... 

L. & Welsh. 

L. C. Sc M. Gaz. 
li. C. J* . ... . 

L. C. L. tl. . 

L. a B. 

Xi. G. B. 

L. J. Adm. 

L. J. Bey. 

L. J. C. C. 

L. J. C. P. 

L. J. Ch. 

L. J. Eccl. 

L. J. Ex. 

L. J. Ex. Eq. ... 

L. J. K. B. or Q. B. 

L. J. M. C. 

L. J. N. C. 

Xi. J . o. s. ... 

Xi X. x^« ... ... 

L. J. P, Sc M. ... 

Xi. J . . c^. ... 

L. J. P. M. Sc A. 

Xi. Jo. ... ... 

Xi. Xi. B. ... 

L. M. Sc P. 

L N 

• • • • 

L. B. A. & E. 

Xi. B. 0. 0. B. ... 

Xi. B. C. P. 

L. B. Eq. 

L. B. Exch. 

Xi. 1^> H » Xi. ... 

L. B. Ind. App. 

L. B. Ind. App. Supp. 
Vol. 

Xi. B. Ir. ... 

Xi. B. P. Sc D. ... 

L. B. P. C. 

Xi. R. Q. B. 

Xi. B. Q. B. ... 

L. R. iS;. Sc Div. 

L. T 

Xi. T. Jo. 

L. T. O. S. 

Lane 

laws. Beg. Cas. 

Xid. Baym. 

la. Sc Ca. 

Xicacb ... . 

Iioe lemp. Hard. 


Xiloyd and Goold’s Reports temp, Plunkett, Chancery (Ireland), 
1 vol., 1834— ~1889 ... ... ... ... ... ... 

Lloyd and Goold’s Beports iemp, Sugden, Chancery (Ireland), 

1 vol., 1835 ... ... ... ... ... ... ... 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 voX 

1 820 1 830 ... ... ... ... ... ... 

XiOcal Courts and Municipal Gazette 

XiOwer Canada Jurist 

XiOwer Canada Law Journal 

Lower Canada Beports 

Local Government Beports, 1902 — (current) 

law Journal, Admiralty, 1806 — 1875 

Law Journal, Bankruptcy, 1832 — 1880 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1876 
Law Journal, Chancery, 1831 — (current) ... 

Law Journal, EcclesiasMcal Cases, 1866—1875 ... 

Law Journal, Exchequer, 1831 — 1875 
Law Journal, Exchequer in Equity, 1836 — 1841 ... 
law Journal, Kind’s Bench or Queen’s Bench, 1831 — (current) 
Law Journal, Ma^strates’ Cases, 1831 — 1896 
Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 
J oumal ) ... ... ... ... ... ... ... 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, I^robate Divorce and Admiralty, 1876 — (current) 
Law Journal, Probat and Matrimonial Cases, 1858—1859, 
1866 1875 ... ... ... ... ... »•» ... ... 

Law Journal, Privy Council, 1866 — (current) 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1866 — (current) 

XiCader Law Beports... 

I^wndes, Maxwell, and Pollock’s Beports, Bail Court and 
Practice, 2 vols., 1860 — 1861 

I^egal I^cavs ... ... ... ... ... ... ... 

Law Beports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 — 
1875... ... ... ... ... ... ... ... ... 

Law Reports, Crown Cases Reserved, 2 vols., 1806 — 1876 
Law Beports, Common Pleas, 10 vols., 1806-^1876 
I^w Reports, Equity Cases, 20 vols., 1866 — 1876 
law Reports, Exchequer, 10 vols., 1866 — 1876 ... 

Law Beports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., 1866 — 1876 
Law Reports, Indian Appeals, Prii^ Council, 1873 — (current)... 
law Beports, India Appeals, I^vy Council, Supplementary 
Volxime, 1872 — 1873 

Law Beports (Ireland), Chancery and Common Law, 32 vols., 
1877’“"" 1893 ... ... ... ... ... ... ... ... 

Law Reports, Probate and Divorce, 3 vols., 1866 — 1876 
Law Beports, Privy Council, 6 vols., 1866 — 1876 
Law Reports, Queen’s Bench, 10 vols., 1866 — 1876 
Quebec Reports, Queen’s Bench ... 

law Beports, Scotch and Divorce Appeals, House of Lnrds, 

2 vols., 1866~-~1876 ... ... ... ... ... ••• 

Law Times Beports, 1869 — (current) 

Law Times Newspaper, 1843 — (current) ... 

Law Times Beports, Old Series, 34 vols., 1843 — 1800 ... 

Xai Themis ... ... ... ... ... ... *** *** 

Lane’s Beports, Exchequer, fol., 1 vol., 1606 — 1611 
Latch’s B^orts, King’s Bench, fol., 1 vol., 1626 — 1628 
Lawson’s Registration Cases, 1895 — (current) 
liord Raymond’s Beports, King’s Bench and Common Pleas, 

3 vols., 1694—1732 ... ... ... ••• ••• ••• 

Xaigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 
Xaach’s Crown Cases, 2 vols., 1730 — 1814 ^ 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1762 — 1768 
T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 1733 — 1788 


Can. 


Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. At. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Leg. Bep. 
Legge .. 


Lev. 

Lew. 0. 0. 

lib. Abs. 

Lilly 

... ... 

lioydf li. ]R. ... 

lioyd, Pr. Gas. 

Lorft 

Long. A T. 

Lords Journals ... 

Lnd. E. 0. ... 

Lnmley, P. L. 0. 
Tiillflll . ... ... 


Lut. Beg. Oas. 
Lynd. 


M. & S. 

M. & W. 

M. 0. B.... 

M. H. 0. B. 

M. L. B. (Vol.) K. B. 

M.^.^.'(Vol.) S. C. 
M. M. Oas. 

Idac. ..« 

Mac. & G. 

Mac. & H. 

Mm ... 

M'Ole. & Yo. . 

Macfarlane 

Macl. & Bob. . 

Macph. (Ot. of Sess.) 

iRiac^. ... ... 


Mad. 

Madd 

Madd. & G. 
Madox 

Madox, Exch. ... 


Man. & G. 

Man. & By. K. B. 

Man. & By. M. 0. 
^ian. Li. J* . ... 

Man. L. B. 

Man. B. iemp. Wood 

Mar. L. 0. 

March ... 

Marr. 

Marsh. ... 

Marsh. ... 

Mayn. 

Meg. 


• • • 

• •• 
• •e 


or 


LiCgai B^ ep orter ... ... ... ... ... ... ... 

Legge’s Beports 

Leonard’s Beports, King’s Bench, Common Pleas and Exchequer, 

fol., 4 pmrte, 1662 — 1616 

Levinz’s Beports, King’s Bench and Common Pleas, foL, 8 vds., 
1660 — 1606... ... ... ... ,,, ,,, 
Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 

Ley’s Beports, King’s Bench, fol., 1 vol., 1608 — 1629 

liber Assisamm, Year Books, 1 — 61 Bdw. Ill 

Lilly’s Beports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Beports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 

Lloyd’s List Law Beports, 1919— (current) 

liOTd’s Beports of Prize Oases, 6 vois., 1914 — 1918 

Lofxt’s Beports, King’s Bench, foil., 1 vol., 1772 — 1774 
Longdeld and Townsend’s Beports, Exchequer (Ireland), 1 vol., 

Journals of the House of Lords 

Luder’s Election Cases, 8 vols., 1784 — 1787 

Lumley’s Poor Law Cases, 2 vols., 1834—1842 

Lushington’s Beports, Admiralty, 1 vol., 1869 — 1862 ... 

Sir E. Lutwyche’s Entries and Beports, Common Pleas, 2 vols., 
1 6^$2"^^*'l 7^i4! ... ... ... ... ... ... ... ... 

A. J. Lutwyche’s Begistration Cases, 2 vols., 1843 — 1863 
Lyndwood, Provinciale, fol., 1 vol. ... ... ... ... 

Menzie’s Beports of the Supreme Court of the Cape of Good Hope, 
1 1 ... ... ... ... ... ... ... ... 
Maule and Selwyn’s Beports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Beports, Exchequer, 16 vols., 1836 — 1847 
Montreal Condensed Reports 
Madras High Court Beports 

Montreal Law Beports, King’s Bench or Queen’s Bench 
Montreal Law Beports, Superior Court 
Martin’s Beports of Miniz]^ Cases ... 

Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 1862 
Macrae and Hertslet’s Insolvency Cases, 1 voL, 1847 — 1862 ... 

M‘01eland*s Beports, Exchequer, 1 vol., 1824 
M’Cleland and Younge’s Beports, Excheej^uer, 1 vol., 1824 — 

Mc^f^lane’s Jury Trials, Court of Session (Scotland), 3 parts, 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 vol., 

-IQOQ 

••• vvv ••• 

Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849- 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Beporte 
Maddock’s Beports, Chancery, 6 vols., 1816 — 1821 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and j^tiauities of the Exchequer, 2 vols. 
Ma^trate and Municipal and Parochial Lawyer, London, 

6 vols., 1848 — 1852 

Maiming and Granger’s Reports, Common Pleas, 7 vols., 1840 — 

Manning and Byland’s Reports, King’s Bench, 6 vols., 1827 — 
... ... ... ... ... ... ... ... ... 
Manning and Byland’s Magistrates* Cases, 3 vols., 1827 — 1830... 
Manitoba Law Journal 
Manitoba Law Beports 
Manitoba Beports iemp. Wood 

Mai^n’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Orockford), 3 vols., 1860—1871 
M^h’s Reports, King’s Bench and Common Pleas, 1 vol., 

Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall’s Beports, Common Fleas, 2 vols., 1813 — 1816 

Marshall’s Reports 

Maynard’s Reports, Exchequer Memoranda of Edw. 1. and Year 

Books of Bdw. II., Year Books, Part I., 1273—1326 

Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 


Ir. 

Aus. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 


Can. 

Ind. 

Can. 

Can. 

Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Im. 


Eng. 

Eng. 


• • • 
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]M[gii» ••• 

Mer. 

••• 

Mod. Bep. 

Mol* 

Mont 


Idont. Sc .A.* ••• 

SAont. Sc B. ••• 

Afont. Sc Oil. ••• 

Mont. Sc M. 

Mont. D. Sc De G. 

Aloo. Sc P. ••• 

MioOf Sc S* ••• 

Moo. Ind. App. ... 
Jdoo. P* 0* 0* 

Moo. P. 0. 0. N. S. 
Mood. Sc M. 

Udood. Sc B. ... 

Mood. 0. O. 

Moore, 0, P. 

Moore, K. B. ... 

Mor. Diet. 

Idorr. ... ... 

os. ... ... 

Mun. Kep. 

Murd. Epit. 

Murp. Sc H. 

Murr. 

My. & Or. 

My. & K. 


Menzie’s Beports of the Supreme Oourt of the Cape of Good 

Hope, 1828 — 1860 

Merivale’s Beports, Ohancery, 3 vole., 1815—1817 

Milward’s Ecciesiaatical Beports (Ireland), 1 vol., 1819 — 1843 

Modern Beports, 12 vols., 1669—1766 

MoUoy’s B^orts, Ohancery (Ireland), 3 vols., 1808 — 1831 

Montagu’s Beports, Bankruptcy, 1 vol., 1829 — 1832 

Montagu and Ayrton’s Beports, Bankruptcy, 3 vols., 1832 — 

ttve 494 e44 44e 

Montag^i and Bligh’s Beporite, Banl^ptcy, 1 vol., 1832—1833 
Montagu and Ohitty’s Beports, Bankruptcy, 1 vol., 1838 — 1840 
Montagu and MacaHhur’s Beports, Bankruptcy, 1 vol., 1826 — 
^1 ... ... ... ... ... ... ... ... ... 
Montagu, Deacon, and De Gex’s Beports, Banl^ptoy, 3 vols., 
1840-~*-1844 ... ... ... ... ,,, ... ... 


Moore and Payne’s Beports, Oommon Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s Beports, Common Pleas, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 
Moore’s Privy Coimcil Cases, 16 vols., 1836 — 1863 
Moore’s Privy Council Oases, New Series, 9 vols., 1862 — 1873 
Moody and Malkin’s Beports, Nisi Prius, 1 vol., 1826 — 1830 ... 
Moody and Bobinson’s Beports, Nisi Prius, 2 vols., 1830—1844 
Moody’s Crown Cases Beserved, 2 vols., 1824 — 1844 
J. B. Moore’s Beports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir P. Moore’s Beports, King’s Bench, fol., 1 vol., 1486 — 1620 
Morison’a Dictionary of Decisions, Court of Session (Scotland), 
43 vols., 1632 — 1808 ... ... ... ... ... ... 


Morrell’s Beports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s Beports, Chancery, fol.| 1 vol., 1726 — 1730 ... 

Municipal Beports 

Murdoch’s EpBome 

Murphy and Hurlstone’s Beports, Exchequer, 1 vol., 1837 
Murray’s Beports, Jury Court (Scotland), 6 vols., 1816 — 1830 
Mylne and Craig’s Beports, Oh^cery, 5 vols., 1836 — 1841 
Mylne and Keen’s Beports, Chancery, 3 vols., 1832 — 1836 


S. Af. 
Eng. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Can. 

Can. 



Eng. 

Eng. 


N. A. C. ... ... Native Appeal Cases ... S. Af. 

N. & S. ... ... ... Nichols and Stop’s Beports (Tasmania) ... ... ... ... Tasmania. 

N. B. Dig. ... ... New Brunswick Digest (Stevens) ... ... ... ... ... Con. 

N. B. Eq. Bep. ... New Brunswick Equity Beports Can. 

N. B. B. New Brunswick Beports Can. 

N. B. B. (All.) ... New Brunswick Law Beports (Allen) Can. 

N. B. B. (Her.) ... New Brunswick Law Beports (Berton) Can. 

N, B. B. (Chip.) ... New Brunswick Beports (Chipman) Can. 

N. B. B. (Han.) ... New Brunswick Reports (Hannay) Can. 

N. B, B. (Kerr) ... New Brunswick Law Reports (Kerr) Can. 

N. B. B. (P. Sc B.) ... New Brunswick Reports (Pugsley and Burbidgo) Can. 

N. B. R. (P. Sc T.) ... New Brunswick Law Reports (Pugsley and Trueman) ... ... Can. 

N. B. R. (Pug.) ... New Brunswick Reports (Pugsley) Can. 

NT. L. Bi. ... ... ... N^atal Law Beports ... ... ... ..■ ••• S. Af. 

N. S. B. ... ... Nova Scotia Reports ... ... ... ... ... ... Can. 

N. S, B. (James) ... Nova Scotia Reports (James) ... ... ... ... ... Can. 

N. S. B. (Old.) ... ... Nova Scotia Beports (Oldrights) ... ... ... ... ... Can. 

N. S. R. (R. & 0.) ... Nova Scotia Beports (RussSl and Chesley) Can. 

N. S. R. (R, Sc G. ... Nova Scotia Beports (Bussell and Geldeit) ... ... ... Can. 

N. S. R. (Thom.) ... Nova Scotia Beports (Thomson) ... ... ... ... ... Can. 

N. S. W. Adm. or Ad. New South Wales Beports, Admiralty ... ... ... ... Aus. 

N. S. W. B. ... ... New South Wales Beports, Bankruptcy ... ... ... ... Aus. 

N. S. W. Bkpty. Cas. ... New South Wales Bankruptcy Cases ... ... ... ... Aus. 

N. S. W. Eq New South Wales Beports, Equity ... ... Aus* 

N. S* W. Ind. Arbtn. Cas. New South Wales Industrial i^bitration Cases ... ... ... Aus. 

N. S. W. L. R. ... New South Wales Law Beports ... ... ... Aus. 

N. S. W. Land App. Cts. New South Wales Land Appeal Courts Aus. 

N. S. W. 8. C. R. ... New South Wales Supreme Court Beports ... ... ... Aus. 

N, S. W. S. C. R, N. S, New South Wales Supreme Court Beporte, New Series ... Aus. 

N. S. W. W. N. ... New South Wales Weekly Notes ... ... ... Aus. 

N. W ... North-Western Provinces High Court Beports ... Ind. 

N. W. T. R. ... ... North-West Territories Reports ... ... ... ... ... Can. 

N. Z. Jut. New Zealand Jurist N.Z. 

N. Z. Jur. Mining Law New Zealand Jurist Mining Law N.Z* 

N. Z. Jur. N. S. ... New Zealand Jurist, New S 0flO3 44 « *44 444 

N. Z. L. B New Zealand Law Beports, 1883 — (current) N.Z. 

N. Z. L. R. 0. A. ... New Zealand Law Reports, Court of Appeal, 5 vols., 1883 — 1887 N.Z. 

Nelson’s Reports, Chimeery, 1 vol., 1625—1693 Eng. 



xxvi Reports included in this Work and their Abbreviations. 


Nev. & M. K. B. 

Nev. & M. M. 0. 
Nev. & P. K. B. 
Nev. & P. M. 0. 
New Mag. Cas. 

New Pract* Gas. 

New Rep. 

New Seas. Oas. ... 

Nfld. L. R. 

Nolan 

Notes of Oases ... 
!Noy — ... ... 

O. B. & P. ... 

O. B. 8. P. 

0. Brldg. 

O. P. S. ... ... 

li. It. ... 

0*M. & H. 

O. P. D. 

It. ... ... 

O. It. ... ... 

O. K. 0. 

^3. 13. ««. 

O. W. N. 

O. W. R. 

Old. 

Ont. Dig. 

Owen 


Nevile and Mannlng’B Eeports, King’s Bench, 6 vols., 1882- 

^ AS9 e## ### #9# ### $ 

Nevile and Mannings Magistrates’ Oases, 8 vols., 1882 — 1836 
Nevile and Perry’s Reports, King’s Bench, 8 vols., 1888 — 1888 
Nevile and Perry’s Ma^tratea’ Oases, 1 vol., 1886 — 1837 
New Magistrates’ Oases (Bittleston, Wise and Parnell), 6 vols., 

... ... ... ... ... ... ... ... 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 

1 04 Q ’ 

JL ^7 #99 999 999 999 999 

New Reports, 6 vols., 1862^ — 1866 

New Sesmons Magistrates’ Oases (Carrow, Hamerton, Allen, etc.), 

4 vols., 1844 — 1861 

Newfoundland Reports 

Nolan’s Magistrates’ Oases, 1 vol., 1701 — 1793 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 
1841—1860 

Noy’s Reports, King’s Bench, foL, 1 vol., 1668 — 1640 


9 9 9 


9 9 9 

999 

9 9 9 


999 

999 

• 9 9 


999 


9 99 


9 9 9 


OUivier BeU and Pitzgerald’s Reports 

Old Bailey Ses^on Papers 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1660— 


Reports of the High Court of the Orange Free State, 1870 — 1883 

Ontario Law Reports ... 

O’Malley and Hardcastle’s Election Cases, 1860 — (current) 
South African Law Reports, Orange fYee State Pro'^cial 
^^i vision ... ... ... ... ... ... ... 

Ontario Reports 

Official Reports of the South African Republic, 1804 — 1800 
Reports of the High Court of the Orange River Colony 
Upper Canada Queen’s Bench, Old Series 

Ontario Weekly Notes 

Ontario Weekly Reporter 

Nova Scotia Reports (Oidrights) ... 

Digest of Ontano Case Law, 4 vols., 1823 — 1000 

Owen’s Reports, King’s Bench and Common Pleas, foL, 1 vol., 
1667—1614 


P. (preceded by date) ... 


P. & B. ... 

P, & T. ... 

P. D 

P. E. I. 

P. R. 

P. Wms. 

Pi 

Park. 

Pat. App. 

Pater. App. 

Peake, Add. Cas. 

Pelham ... 

Per. & Dav. 

Per. & En. 

Per. C. S. 

Per. P. ... 

Ph. 

Phil. El. Cas. ... 
Phillim. ... 

Phillim. Eccl. Jud. 

Phip 

Pig. & R. 

Pitc. 

Plov^d. .«• ... 


Poll. 

Poph. 

Pow. R. A D. 
Prec. Oh. 
Price 
Price 


999 

9 9 9 


999 
99 9 

9 9 9 


Law Reports, Probate, Divorce, and Admiralty Division, since 

1800 (c.gr., [1801] P.) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman) ... 

Law Reports, Probate, Divorce, and Admiralty Division, 16 vols., 
1 1 ... ... ... ... ... ... ... ... 

Prince Edward Island Reports 

Ontario Practice 

Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., 
1606 — 1736... ... 

Palmer’s Reports, King’s Bench, foL, 1 vol., 1610 — 1620 
Parker’s Reports, Exche^er, fol., 1 vol., 1743—1767 ... 
Paton’s Scotch Appeals, Bouse of Lords, 6 vols., 1726—1822 ... 
Paterson’s Scotch Appeals, House of Lords, 2 vols., 1861 — 1873 

Peake’s Reports, Nisi Prius, 1 vol., 1700 — 1704 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1706—1812 

Peckwell’s Election Cases, 2 vols., 1803—1806 

Pelham (S. A.) Reports 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 

Perrault’s Counseil Superieur 

Pereault’s Pr^vosW de Quebec, 1726 — 1766 

Phillips’ Reports, Chancery, 2 vols., 1841 — 1840 

Philipps’ Election Cases, 1 vol., 1780 

J. Phillimore’s Ecclesiastical Reports, 3 vols., 1800 — 1821 
Sir R. Phillimore’s Eccl^astical Judgments, 1 voL, 1867 — 1876 
Phipson’s Digest of Natal Reports, 1868 — 1860 
Pigott and Rodwell’s Registration Cases, 1 vol., 1843 — 1846 
Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 
Plowden’s Reports, fol., 2 vols., 1660 — 1680, and Plowden’s 
^^uenes, ^^ol. I. ... ... ... ... 

PoUexfen’s Reports, King’s Bench, fol., 1 vol., 1670 —1682 
Popliam’s Reports, King’s Bench, fol., 1 vol., 1601—1627 
Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848 — 1866 
Precedents in Chancery, fol., 1 vol., 1680—1722 
Price’s Reports, Exchec^uer, 13 vols., 1814 — 1824 
Price’s Mining Commissioners’ Cases 


9 9 9 


9 9 9 


9 9 9 


9 9 9 


99 9 


999 


999 


999 


Eng. 

Eng. 

Eng. 

Eng. 




Eng. 

Eng. 

Eng. 


N.Z. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 


S. Af. 

Can. 
S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 


Eng. 


Eng. 

Can. 

Can. 


Eng. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 

Can. 

Can. 


Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 


Eng. 

Scot. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng* 

En*. 

Can. 



BePOBTB mCLTTDED IN THIS WOBE AND THEIB AbBBEVIATIONS. 


XXVU 


Pug. 

Py. B • ••• ••• 

••• ••• 

Q. B. (preceded by 

Q. B* B* ••• 

Q« J* P* ••• ••• 

Q« Xj. «r» ••• ••• 

Q. L. B. 

Q. L. B. (Beop)... 
Q. P. B. 

Q. B.(Vo1.)K.B.op 

Q. B. (Vol.) S. 0. 

Q* S* C3« B* 

S* B* ••• 

Q. W. N. 


date) 


Q.B 


B. (Ct. of Sees.) 

R. A. 0. 

R. & 0. ... 

H. & G. ... 

It. 0« ... 

R. de J. 

R. de Li. 

R. B. B* 

R. E. B. 

R. J • B. 

R. L. N. S. 

B. L. O. S. 

R. P. 0, 

Lt. ... 

Itastf ... 
Rayn. 

Re^ Prop. Oas. 
Rep. Ch. 

Rep. in 0. of A 
Res. & Eq. Jud 
Reserv. Gas. 
Rick. ^ M. 
Rick. S. 

Ridg. L. & S. 


Ridg. Pari. Bep. 

Ridg. temp* H. .. 

Bitch. Eq. Bep. 
Rob. Eccl 
Rob. L. & W. .. 

Robert. App. .. 
Robin. App. 

BoU. Abr. 

Boll. Bep. 

Bom. 

Boscoe’sB.O. .. 
Bose 

Ross, L. 0. 

Rowe 
Rul. Gas. 

Russ. 

Buss. &; M. 

Buss. Sc By. 

Buss. E. B. 

By. Sc Gan. Oas. 

By. & Gan; Tr. Oas. 
By. Sc M. 


New Brunswick Reports (Pugsley) 

Pykea’ Lower Oanada Reports 

Queen's Bench Reports (Adolphus and Ellis, New Series), 
18 vols., ISLl-^lSSS ... ... ••• ••• ••• 

Law B^orts, Queen's Bench Bivision, 1891 — 1901 (e.f^., [1891] 

Law Reports, Queen’s Bench Biviiion, 26 vols., 1875 — i*890 ... 

Queensland Justice of Peace Reports 

Queensland Law Journal 
Quebec Law Reports 
Queensland Law Reports by Beor 
Quebec Practice Reports 

Rapports Judiciaires de Quebec, Oour du Banc du Boi, 1892— 
(curren.t) ... ... ... ... ... ... ... 

Rapports Judiciaires de Qudbec, Oour Supdrieure, 1892 — (current) 
Queensland Supreme Oourt Reports 
Queensland State Reports 
Weekly Notes, Queensland ... 

The Reports, 15 vols., 1893 — 1895... 

Boscoe’s Reports of the Supreme (Uourt of the Oape of Good Hope 

1861—1807, 1871—1872, 1877—1878 ^ 

Rettie, Oourt of Session Oases (Scotland), 4th series, 25 vols., 
1873“*~1898 ... ... ••• ••• ••• ••• 

Ramsay, Appeal Oases 
Nova Scotia Reports (Russell Sc Ohesney) 

Nova Scotia Reports (Russell and Geldert) 

La Revue Gritique de Legislation ejb de Jurisprudence de Oanada 
Revue de Jurisprudence 

Revue de Legislation et de Jurisprudence, 3 vols., 1845 — 1848 
New South Wales, Reserved and Equity Becisions 
Ritchie's Equity Becisions (Russell) 

Quebec Revised Reports 

Revue Ldgale, New Series, 1896 — (ciurent) 

Revue Ldgale, Old Series, 21 vols., 1869 — 1892 ... 

Reports of Patent Gases, 1884 — (current)... 

Revised ^Reports ... ... ... ... ••• ••• 

RasteU’s Entries 

Rayner's Tithe Gases, 3 vols., 1576 — 1782 
Real Property Gases, 2 vols., 1843 — 1847 
Reports in Ghancery, fol., 3 vols., 1615 — 1710 ... 

Reports in Goux’ts of Appeal ... 

New South Wales Reserved and Equity Judgments 
Reserved Gases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1886 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 1894 
Ridgeway, Lapp, and Schoales' Reports Iretod), 1 vol., 1793 — 

1795 ( • •• 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 
1796... ... ... ... ... ... ... ... ••• 

Ridgeway’s Reports temp* Hardwicke, 1 vol., King's Bench, 

1733—1736 ; Ghancery, 1744—1746 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1863 
Roberts, Leeming, and Wallis’ New Gounty Oourt Oases, 1 vol., 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rolle’s Abridgment of the Ck>mmon Law, fol., 2 vols. ... 

RoUe’s Reports, King's Bench, fol., 2 vols., 1614 — 1626 
Bomilly’s Notes of Oases in Equity, 1 part, 1772 — 1787 
Roscoe, Bigest of Building Gases ... 

Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Gases in Oommercial Law (England and Scot- 
lanid), 3. vols. ... ... ... ... ... ... 

Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 
Gampbell’s Ruling Gases, 26 vols. ... 

Russell's Reports, Chancery, 6 vols., 1824 — 1829 

Russell and Mylne's Reports, Ghancery, 2 vols., 1829 — 1833 

BusseU and Rian’s Grown Oases Reserved, 1 vol., 1800 — 1823 

Russell’s Election Reports ... ... 

Railway and OanaJ Gases, 7 vols., 1835 — 1854 

Railway and Oanal Traffic Oases, 1856 — (current) 

Ryan and Moody’s Reports, Nisi Prius, 1 voL, 1823 — 1826 


Oan. 

Oan. 


Eng. 

Eng. 

Eng. 

Aus. 

Aus. 

Oan. 

Aus. 

Gan, 

Can. 

Oan. 

Aus. 

Aus. 

Aus. 

Eng. 

8. Af. 

Scot. 

Oan. 

Gan. 

Gan. 

Gan. 

Gan. 

Gan. 

Aus. 

Oan. 

Gan. 

Gan. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

Aus. 

Ir. 

Eng. 

Eng. 


Eng. 

Gan. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Oan. 

Eng. 

Eng. 

Eng. 
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Bycle &> K. Eat. App. 
Hyde, Eat. App. 

S. ... .«• ttt 

S* A.. li. JTc 

S* li. Ell. ••• 

S. Xi. !Rl. ••• 

S. A.* El. ••• *•* 

S. 0. ••• 

S. 0. (preceded by date) 

S. 0. (H* L.) (preceded 
date). 

8. O. (J.) (preceded by 
date). 

8. 0. X^i. ... ... ... 

8. Hit GE*. ... ... ... 

S. E. ... 

8. E. 0. ... 

8. E. N. 8. W. 

8. E. Q. 

8. V. A. E. 


Saak. L. E. 
Sau. & 8c. 

Saund. 
Saund. & A. 
Saund. & B. 
Saund. &> 0. 
Saund. & M. 


Say. 

Say. 

Sc. Jur* ... 

Sc. L. R. 

Sc. E. E. 

Sch. & Lef. 

Scott 

Scott, N. E. 

Sea. &; Sm. 

Sel. Gas. Oh. 

Selwyn’s N.P. .. 
Seas. Gas. K. B. 
Sb. (Ot. of Sess.) 

Sh. A Macl. 


Sb. Dig. 

Sb. Just. 

8b. Sc. App. 

Sb. Teind Ot. 
Sbep* Touch. 
Show. 

Show. Par]. Gas 
Sid. 

Sim. 

Sim. A St. 

Sim. N. S. 

Skin. 

6m. A Bat. 

Sm. A G. 
Smith, K. B. 
Smith, L. 0. 


Eyde and Konstam’s Eeporta of Eating Appeals, 1 yol., 1804 — 
1004... ... ... ... ... ... ... ... ... 

Eyde’s Eating Appeals, 8 yols., 1871 — 1803 

Seale’s Reports of the Supreme Gourt of the Gape of Good 

South African Law Journal 

South Australian Law Reports 
South African Law Eepoits 

Reports of the High Gourt of the South African Republic, 1881* 

E^orts of the Supreme Gourt of the Gape of Good Hope from 

Gourt of Session Gases (Scotland), since 1906 (e.gf., [1906] S. 0.) 
Court of Session Gases (Scotland) (House of Lords), since 1906 
(e.c., [1906] S. 0. (H. L.)) 

Coi^ of Justiciary Gases (Scotland), since 1906 (e.^., [1906] S. 0. 

Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (current) ... 

Queensland State Reports 

Reports of the High Ck>urt of Southern Rhodesia 
Stuart’s Lower Canada Reports 
New South Wales, State Reports ... 

Queensland Repo:^, Supreme Court 
Stuart’s Vice-Admiralty Reports ... 

Saint’s Digest of Registration Gases, 1848 — 1906, 1 yol. 

Salkeld’s Reports, bang’s Bench, 3 yols., 1689 — 1712 ... 

Saskatchewan Law Reports 

Sausee and Scully’s Reports, Rolls Court (Ireland), 1 yol., 1837- 

Saunders’s Reports, King’s Bench, 2 yols., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 yols., 1896 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1906-— (current) 
Saunders and Cole’s Reports, Bail Court, 2 yols., 1846 — 1848 ... 
Saunders and Macrae’s County Courts and Insolvency Gases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 yols., 
1 862“"“1868 . . . ... ... ... ... ... ... ••• 
Savile’s Reports, Common Pleas, foL, 1 vol., 1680 — 1691 
Sayer’s Reports, King’s Bench, fol., 1 voL, 1761 — 1766 
Scottish Jurist, 46 vols., 1829-~1873 
Scottish Law Reporter, 1866 — (current) ... 

Scots Revised Reports 

Schoales and Leiroy’s Reports, Chancery (Ireland), 2 vols., 
1802"" 1806... ... ... ... ... ... ••• 
Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 
Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1846 
Searle and Smitn’s Reports, Probate and Divorce, 1 vol., 1869 — 

Select Gases in Chancery, fol., 1 vol., 1686-^1698 (Pt. III. of Gas. 

in Ch. ) ... ... ... ... ... ... ... ••• 

Selwyn’s Abridgement of the Law of Nisi Prius ... 

Sessions Settlement Gases, King’s Bench, 2 vols,, 1710 — 1747 
Shaw, Court of Session Gases (Scotland), Ist series, 16 vols,, 
1821 '1888... ... .,, ... ... ... ... ... 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
1836 1838 ... ... ... ... ... ... ... ... 

P, Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 8 vols., 1726— -1868 ... 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 ... 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1881 
Sheppard’s Touchstone of Common Assurances ... 

Shower’s Reports, King’s Bench, 2 vols., 1678 — 1696 ... 
Shower’s Cases in Parliament, fol., 1 vol., 1694 — 1699 ... 
Siderfln’s Reports, King’s Bench, (Common Pleas and Exchequer, 
fol., 2 vols., 1667—1670 -•». ... ... ... ••• ••• 

Simons’ Reports, Chancery, 17 vols., 1826 — 1862 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826 ... 
Simons’ Reports, Chancery, New Series, 2 vols., 1860 — 1862 ... 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1681 — 1697 „ ... 

Sxmth and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

Smale and Giffard’s Reports, Chancery, 8 vols., 1862 — 1867 
J. P. Smith’s Reports, King’s Bench, 8 vols., 1803 — 1806 
Smith’s Leading Cases, 2 vols. ... 


Eng. 

Eng. 


S. Af. 
S. Af. 
Aus. 
S. Af. 

S. Af. 

S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
Eng. 
Eng. 
Can. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


Scot. 

Scot. 

Scot. 

Scot. 



Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 
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Bmitbi Keg. Oae. 

Smythe 

Sol. Jo. ••• • 

Spence 

Spinks 

St. K. Qd. (preceded 
dntel 

Stair Kep. 

Sta^rk. 

State Tr. 

State Tr. N. S. 

Stei^art .*• 

Stockton 
Story 

stu. M. & p. ;;; 

Stuart ... 

Stuart, Adm. ... 
Stuart, Adm. N. S. 

Stuart, K. B. ... 

Sty. 

Sw. 

Sw. & Tr. 

Swan. 

Swin. 

Syioe 

T. Sc M. ... 

T. n. 

T. Jo. 

T. L. 

T. L. K. 

T. P. 

T. P. 1). 

T. Baym. 

T. S. 

Taml. 

Tas. Ij. R. 

Taunt. ... 

Tax Cas. 

Temp, Wood 
Term Rep. 

Terr. L. R. 

Thom. ... 

Toth. 

Town. St. Tr. ... 

Trist. 

Tudor, L. C. Merc. Law 
Tudor, L. 0. Real. Prop 

Turn. & R 

T^yr. ... ... .1 

Tyr. & Gr 

IT. C. Jur. 

U. 0. L. J. N. S. 

U. 0. L, J. O. S. 

U. 0. R. 

Udal 

V. L. R. 

Ri. ... .. 

V. R. (Adm.) .. 

V. R. (Eq.) 

V. R. (Law) 


0. L. Smith’s Registration Cases, 1895 — (ouirrait) 

Sm^^e’s Reports, Common Pleas (Ireland), 1 voL, 1839 — 1840 
Solicitors* Journal, 1850— (current) ... ••• ... ... 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parte, 1854—1856 ... 

Queensland State Reports, since 1902 (a^., [1902] St. R. Qd.) ... 
Stair’s Decisions, Court of Session (l^otland), foL, 2 vols., 
1001 1081 ... ... ... ... ... ... ... ... 

Starkie’s Reports, Nisi Prius, 8 vols., 1814 — 1823 

State Trials, 84 vols., 1103—1820 

State Trials, New Series, 8 vols., 1820 — 1858 
Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice-Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence ... 

Strange’s Reports, 2 vols., 1710 — 1747 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 
1853 ... ... ... ... ... ... ... ... ... 

Sessions Cases (Stuart) 

Stuart’s Vice- Admiralty (Lower Canada) Cases, 1830 — 1860 ... 

Stuart’s Vice- Admiralty (Lower Canada) Cases^ 2nd series, 1859 
■ ' ■ 1874 ... ... ... ... ... ... ... 

Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 
1810”""~1836 ... ... ... ... ••• ... ... .*• 

Style’s Reports, King’s Bench, fol., 1 vol., 1040 — 1055 
Swabey’s Reports, Admiralty, 1 vol., 1856 — 1859 
Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 
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B. D. O. 
R. S. A. 
R. S. O. 
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Rural District OotmeU. 
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Restoring. 

Reversed* 

*, Reversing. 

** RaU. Oo. or Railway Oo* 
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8. O. (name of colony following) 
8. R. . . 

8. B. Sc O. Ry* Oo 
8. B. Ry. Oo. 

8. P. . 

8.8. Oo. 

Sect. 

Set. L<and Act 
Settlmt. 

Soc. 

Soc. Anon. 

Solr. 


Same Case. 

Supreme Court of a Colony* 

Settled Bstates. 

South Bastem Sc Chatham Railway Oo. 
South Bastem Railway Oo* 

Same Point. 

Steamship Co. 

Section. 

Settled Ijand Act. 

,, Settlement. 

Society. 

Soci4te Anonyme* etc. 

Solicitor. 


Trade Mk. 
Tram. Oo. 


Trade Mark* 
Tramways Company. 


U. O. . 

U. D. O. 

U. S. A. 

Union Assmt. Com 
Urban S. A. , 


Urban Council. 

,, Urban District Council. 

** United States of America. 

Union Assessment Committee. 
»» Urban Sanitary Authority. 


V. A. O. 
V.-O. * 


„ Vice- Admiralty Court* 
„ Vice-Chancellor* 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


Thb: different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases are listed chronologically 
except such as are classified as Referred to or Mentioned.” These come at the end 
and are arranged inter se in chronological order. The terms used in classifying the anno- 
tating cases are as follows : — 

“ Appubd ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“ Approvesd ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

” CJoNsiDBRBD ” (Oonsd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinquished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. ^ 

“ Doubted ” (Dbtd.). — ^This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Expuiined ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accoimted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

•* Extended ” (Extd.). — Compare “ Applied,” supra, 

“ Followed ” (Polld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the fa<^ts are sub- 
stantially identical in the two cases. 

•‘Not Followed ” (N.P.). — Compare ” Followed,” supra, to which it is the adverse. 

“ Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

“ Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

” Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Smatj:^ IToldings and 
Small Dwellincjs. 
Boundaries, Pences 
AND Party Wat.ls. 
Copyholds. 

Fisheries. 


Open Spaces . 
Profits d Prendre 
Recreation Grounds . 
Sporting Rights 


Open Spaces and Re- 
creation Grounds. 
Easements and Profits 
A Prendre. 

Open Spacp:s and Cor- 
porations. 

Game. 


Part I. — Distinction between a Profit a Prendre and 

an Easement. 


1. Right of pasture.] — (1) ITntler Proscription 
Act, 1832 (c. 71), s. 1, proof of a tliirty years’ 
enjoyment of common of pasture is not complete 
if proof be given of an enjoyment for twenty-eight 
years immediately preceding an action in which 
the riglit is disputed, it appear that tw'enty- 
eight years back the enjoyment was intemipted, 
but that the riglit was ex.ercisod before t/he inter- 
ruption ; & tlie party disputing the right is not 
bound to show that such interruption was adverse : 
it lies upon the party prescribing, under the Act, 
to prove thirty years’ uninterrupted enjoyment. 

(2) Senihle : under sect. 2 of the Act, prescrip- 
tion for a right, every year, & at all times of the 
year, to put turn tlie party’s cattle into & upon 
a certain close, is too vague, & may be demurred 
to. If there be no demniTer, & tlu* issue on such 
plea he tried, the party prescribing, relying 
on BO(;t. 2, must give proof ap])licable to some 
definite easement ; iV he wall fail if the evidence 
entitle him not to an easement , but to a profit d 
prendre. 


(3) A plea of prescription is supported if the 
l>arty prove a right more extensive than that 
pleaded ; but the right proved must be of 
such a nature that it may comprehend tlie right 
pleaded. 

(4) A plea claiming a riglit of common of 
pasture & a plea claiming a right to put & turn 
cattle into a particular place, are essentially 
different, as the latter describes a mere right to 
an eas(?raent. — Bailey v , Apple yard (1838), 
8 Ad. & Kl. 161 ; 3 Nev. & P. K. B. 2r>7 ; 7 
L. .1. Q. B. 14,5 ; 112 K. K. 798 ; sub nom, Bayley 
V. Ai»pleyari>, 2 .Tur. 872 ; sub no7n, Apple yard 
V, Bayley, 1 Will. Woll. & fl. 208. 

Annotations : — As to {1) Refd. Carr v, KoflU^r (1842), 3 Q. B. 

581; Lowe V. C'arpeiiter (18.51), 6 Excli. 825; Hanmer r. 

Chunco (1805), 4 De U. J. & S. 020 ; Do la Warr v. Miles 

(1881), 17 Ch. 1). 535 ; Hollins r. Vcniey (1884), 13 Q. B. 1). 

304 ; Mitebum Coinmon (Conservators v. Banks (1012), 

70 J. P. 413. As to (2) Refd. Peter r. Daniel (1848), 

5 C. B. 508. 

See, also, Nos. 10, 321, post. 

Sec, further, Pasements & Profits a Prendre. 


Part il. — Different Kinds of Rights of Common. 


Sect. 1.— COMMON OF PASTURE. 

Sub-sect. 1. — In General. 

2. Right of pasture — On land of another- 
Free from distraint.] — Peeke v. Wyhrall (1587), 
Oro. Eliz. 60; 78E. R. .321. 

3. In wood — Eating of young shoots 

by cattle unavoidable— Not ground of action.] — 
Clithero V. Higgs (1630), W. Jo. 388 ; 82 E. R. 
203. 

4. Includes right to eat acorns on ground 

— Though no right of pannage.] — Barnestone v. 
Gale (1649), Sty. 213 ; 82 E. R. 655. 

See, generally. Part III., Sect. 1, sub-sect, 1, %tost. 

6. “ Communla pasturae ** — Signifies right 

annexed to land.] — East v. Essington (1702), 
Glib. 17 ; 93 E. R. 246. 


6. Signifies common Itself.] — Jackson 
V. Lavehight (1713), 10 Mod. Rep. 184 ; Gilb, 13; 
88 E. R. 085. 

7. “ Cum pertlnentlls ” — Not common in 

gross.] — Baker v. Roe (1735), Leo temp. Hard. 
127 ; 95 E. R. 80. 

g. Nature of right need not be pleaded.] 

— Musorave V. Gave (1742), Willes, 319; 125 
E. R. 1 1 93. 

9 . Formerly enjoyed by tenants & 

inhabitants of manor — Restricted to cattle levant 
& couchant — Construction of deed.] — Benson v. 
Chester (1799), 8 Teim Rep. 396 ; 101 E. K. 
1453. 

Annotations : — ^Refd. A.-Q. v, Mathias (1858), 4 K. & J. 579 ; 
A.-a. V. iieynolds, 11911] 2 K. B. 888. , 
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Sect, 1 . — Common of pasture: Sub^sccts, 1 i£;2f ud., 

10. Not a~ tenement— To render pauper com- 
moner Irremovable.] — H. v» Waiikworth (In- 
habitanth) ( 1818 ), 1 M. & 8 . 478 ; 105 E. R. 176 . 
Annotation : — Mexitd. R. v, Bolford (1829)* 10 B. & 0. 64. 

See^ alsOf No. 32), post 

11. Not right to grass cut by anothe^ — Stile 
V, Bctts (1595), Moore, K. B. 411 ; Gro. Eliz. 434 ; 
72 E. R. 662. 

12. Writ of admeasurement issued — For com- 
mon appurtenant, not appendant — For common 
by specialty certain, not without number.] — N. 

(Prior) Case (1348), 22 Eib. Ass. fo. 100, pi. 65. 

See^ further^ Part X., Sect, 1, sub-sect. 2, D,, 
post 


Sub-sect. 2. — Appendant. 

A» In GencraL 

18. Commencement of right,] — Common of 
pasture appendant must have commenced before 
time of memory. — Uoiired v, 0. (1331), 5 Lib. Ass. 
fo. 8, pi. 2. 

Presumption of lost grant.] — See Part VI., 
Sect. 2, Bub-sect. 2, E., post, 

14. By prescription — Pleading — Implied from 

claim for common appendant.] r. T (1426), 

Y. B. 4 Hen. 6, fo. 13, pi. 10. 

Annotaiionn: — Refd. Tyrringham’fl Cape (1584). 4 Co. Rep. 

36 b. Mentd. Dowell v. .Sanderti (1618), Cro. Jao. 490. 

15. .] — Carvil V. Holt (1022), 

Palm. 300 ; 81 E. R. 1123. 

16. ,] — Tyrringham's Case, No. 22, 

post 

17 . Implied from allegation of seisin 

of tenement with right appertaining.] — Johnson v, 
ThorowgooI) (1014), Brownl. 177; 123 K. It, 739. 
Annotation : — ^Apld. BnrgCH v. Steer (1692), 12 Mod. Rep. 25. 

18. No general common law right.] — On an 

issue, whether close C. was or was not pltf.^s close, 
the following evidence was rejected. That the 
close was within the manor of O. ; & pltf., by lease 
from the lord, was possessed of the manor & all the 
common & waste lands within same ; that M. was 
immemorially common & waste of & in the manor, 
& of great extent ; that, adjoining to & surround- 
ing M., <&; within the manor, were immemorially 
had be(?n “ very many distinct messuages, lands 
& tenements, severally held of the same manor by 
several tenants thereof, respectively, which said 
tenants, for the time being, of the said messuages, 
etc., respectively, had, in respect thereof, severally 
& respectively, always had, exercised & enjoyed, 
& been entitled to have,” etc., ” rights of common 
for all their commonable cattle in, upon & through- 
out M. ” ; & tliat, ante litem motam, ceri/ain of 
such tenants, deceased, well acquainted with M. 
& its neighbourhood, & the manor, & who, as such 
tenants, had always had, etc., & been entitled to 
have, etc., such rights of common, did, while they 
were such tenants, & were in the exercise, etc., & 
so entitled, declare that C. was parcel of M., & 
waste of the manor. On bill of exceptions, stating 
as above: — Held: (1) the evidence was rightly 
rejected, for that the rights to wliich the declara- 
tions referred were not of a public nature ; (2) the 


evidence was not the admissible because no 
e^dence had been offered of actual exercise of the 
right of common on the locus in quo ; (3) there was 
no objection to it on the ground that the parties 
making the declaration had not competent know- 
ledge, or were intoi*e8ted ; (4) there is no general 
common law right of tenants of a manor to 
common appendant on the waste. — Dunbaven 
(Earl) v, Llewellyn (1860), 16 Q. B. 791 ; 19 

L. .1. Q. B. 888 ; 16 L. T. O. 8. 543 ; 14 Jur. 1089 ; 
117 E. R. 657, Ex. Ch. 

Annataiifma: — Aa to (1) (2) Oontd. R. v. Bedfordshire 

(1866), 4 £. 6c B. 536 ; Evans r. Merthyr Tydfll U. O., 

(18991 1 Oh. 211. Reid. Dendy v. Blmpson (1856), 18 

0. B. 831 ; Heath v. Deane, fl905J 2 Oh. 86, Aa to (4) 

ConBd. Warrick v. Quoon*s OoUoge, Oxford (1871), 0 

Ch. App. 716. Reid. Broome v. Wenham (1893), 68 L. T. 

651. 

Whether severable.] — See Part VII., Sect. 1, 

post 

Apportionment.] — See Part VII., Sect. 2, post 
B, Nature of Right, 

19. Not in gross.] — A non. (1489), Y, B. 6 
Hen. 7, fo. 7, pi. 15. 

AnyMtulitm : — Retd. Spooner r. Day Sc Mason (1636), Cro. 

Car. 432. 

20. Distinguished from common appurtenant — 
Tenancy of manor.] — Pltf. filed a bill to estab- 
lish a right of common of vicinage over a common 
within a manor of which deft, was lord. By Ids 
answer, deft, denied plif.’s right : — Held : pltf., 
though not a tenant of the manor, was entitled to 
production of all documents which might tend to 
support his claim. 

But there are in the English law two different 
sorts of rights of common, one being the right of 
common appendant & the other being the right of 
common appurtenant. The right of common 
appendant depends upon being tenant of the 
manor & having a right in respect of the tenement 
held of the manor. The right of common appur- 
tenant depends upon a ^ant from the lord, & 
includes common of vicinage (Lord R-omilly, 

M. Il.). — M inet V. Morgan (1871), L. R. 11 Eq. 
284 ; 23 L. T. 280 ; 18 W. R. 1016. 

C, In respect of what Tencmeyiis, 

21. Arable land — Not house or land other than 
arable.] — A non. (1534), Y. B, 26 Hen. 8, fo. 4, 
pi. 15. 

AnnoUdions : — ^Refd. Baring Abingdon (1892), 02 L. J. Ch, 

106. Mentd. Cattley v. Arnold (1858), 4 K. & J. 595. 

22. House built or land changed 

to pasture.] — S. seised of a house, land, meadows 
& liasture, to wliich he & all those whose estate 
ho had, agreed to have common of pasture 
for oxen, cows & heifers levant couchant upon 
the house, land, meadow & pasture, as well in 
thiHy acres in the same town, of wliich A. was 
seised in fee, as in forty acres of land, whereof B. 
was seised in fee, to the house, land, meadow & 
pasture, appertaining. Afterwards B. purchased 
the house, land, me^ow 6c pasture, to which all, 
etc., to him 6c his heirs, 6c demised same to pltf. 
who put his cattle into the thirty acres to common, 
6c they were driven out by deft., fanner of A. : — 
Held : prescription did not make a thing append- 
ant to another, unless it agreed in nature 6c quality 
with it, as a thing corporeal could not be appendant 


PART 11. SECT. 1, SUB-SECT. 2.~-A. 

14 i. By prcacription — Pkading .] — 
Appeadancy being incident & of com- 
mon right, oommenoing by operation 
of law Sc implying prescription, the 
person who claims it need not specially 
state that ho prescribes for it ; but an 


appurtenancy may be claimed either 
by grant or prescription Sc the word 
appurtenant aoes not imply which of 
these inodes Is rested upon, wherefore, 
as it is against common right, the law 
requires tlie mode to be sl^ated. — • 
Havks V. Bridoks Sc Guess (1795), 
Kidg. L. Sc S. 890.— IR. 


PART II. SECT. 1, SUB-SECT. 2.— 0. 

21 1. AtabU land — Not appurte- 
naiU ,) — CJommon of pasturo can be 
appendant only to arable land ; but 
it may bo appurtenant to other land.’— 
Hayes v, Bridoes Sc Guess (1795), 
lUdg. L. Sc 8. 390.— IR. 
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to another corporeal thing, nor vice versd ; but a 
thing incorf>oreaI might be appendant to a thing 
corporeal, or e converao ; though a thing incorporeal 
could not be appendant to a corpore^, wliich did 
not agi*ee with it in nature, a» a common of tur- 
bary could not be appendant to land, but to a 
house j (2) common appendant only belonged to 
ancient arable land, & for horses & oxen to plough, 
& cows & sheep to manure the land ; it could not 
be appendant to meadow or pasture ; (3) common 
appendant was of common right, & need not be 
prescribed for; (4) the prescription being for 
common appendant time out of mind, to a lioiise, 
meadow & pasture, os well as to arable land, the 
common was appurtenant, & not appendant ; 
(5) common appendant, being of common right, 
was apportionable by the commoner’s purchasing 
part of the land in which, etc., as rent was, on 
the lord’s purchasing part of the tenancy, so by 
liis alienation of part of the land to which the 
common was appendant ; but, common appurte- 
nant being against common right, by the purchase 
all the common was extinguished ; (6) unity of 
possession of the whole land was an extinguishment 
of common appendant ; (7 ) common by vicinage 
was not common appendant, but, inasmucli as it 
ought to be by prescription time out of mind, it 
was, in tins respect, resembled to common append- 
ant, one may enclose against the other, for one 
cannot put his cattle into the lands of tlie other 
but they must escape thither, in wlucli case the 
trespass is excused by reason of the ancient usage ; 

(8) common appendant remained, though a house 
was afterwards built on the land, or the arable 
land was converted to "pasture ; but in pleading it 
ought to be proscribed for as appendant to land, 
so it might be appendant to a manor, carve of 
land, etc., though it comprehended a Jiouse, 
meadow, etc. 

(9) When common appendant is apportionable 
by purchase of part of the land, the commoner 
ought to prescribe for the whole, till such a day 
when he purchased, when by sale the alienee may 
prescribe for common appendant to his parcel. 

(10) Common being apportioned by purchase of 
part, if an assise be brought, the torreteiiant of 
the land charged with the residue of the common 
shall b(^ only charged. 

(11 ) Common appurtenant, & in gross, may com- 
mence either by grant at this day, or by pro- 
scription. 

(12) In case of common by vicinage between 
adjoining mariors, the lord of one manor may 
enclose against the others, & (hereby take away 
such common. — TynmNcuiAM’s Case (1584), 4 
Co. Rep. 30 b ; 70 R. K. 97.3. 

Annoiaiiom : — As to (1) Reid. Kniprht’H Case (l()23), Godb. 
3r>lJ; A.-G. V. Reyuoldfl, (19111 2 K. B. 888. An to (2) 
Reid, llumscy r. Kawson (1008), 2 Keb. 110 ; Bennett r. 
Ileevo (1740). Willop, 227 ; Wurrick v. (Queen’s Collogre, 
Oxford (1871), 40 L. J. Ch. 780 ; Baring v. Abinffdon, 
(1892) 2 Ch. 374. As to (3) Reid. WBd's Coao (1009), 8 
(Jo. Rep. 78 b. As to (6) Refd. Shnry v. I’iggot (1620), 3 
BuIrI. 339 As to (7) Refd. Milieu v, Kandrj^o (102.'5), 
Poph. 101 ; King v. Hop© (1673), Frooin. K. B. 347 ; 
Wells V. Pearcy (1835), 1 Blmir. N. C. 556 ; Ilea v. Sbewara 
(1837), 2 M. & W. 424 ; Prichard v. Powell (1845), 10 Q. B. 
589 ; .Tones v. Robin (1847), 10 Q. B. 620. As to (8) Refd. 
Wild’s Cose (1009), 8 Co. Rep. 78 b ; Rcynoldson r. Blake 
(1097), 1 Ld. Rayin. 192 : Barwlck v. Matthews (1814), 

5 Taunt. 305. As to (12) Ooiud. Jones r. Robin (1845), 10 
Q. B. 581. 

28, Afterwards park.] — Savil’s Case 

(1938), Clay, 64. 

24. ,] — Common appendant only belongs 

to arable land. — ^Bennett v. Reeve (1740), Willes 
227 ; 4 Vin. Abr. 583, pi. 0 ; 125 E. R. 1144. 
Annotations: — ^Reld. Cheesman v. Hard ham (1818), 1 
B;. & Aid. 700 ; Dnnraven v. Llewellyn (1850), 15 Q. B. 


26. Not demesne lands.]^ Askew v , Wilkinson, 
No. 992, post. 

S(*e, also. No. 787, 

26. Messuage, etc.. In fee.] — * .Ioiinson tu 
TnouowciOOD (1614), Biwnl. 177 ; 123 E. R. 739. 
Annotations : — ^Mentd* Burflros v. Btocr (1092), 12 Mod, Rop, 

25 ; Taylor r. Walker (1729), Dimb. 207. 

27. Cottage — Curtilage assumed,] — Emebtonv. 
Selby (1704), 1 Salk. 169 ; 2 lA. Raym. 1016 ; 
Holt, K. B. 174 ; 6 Mod. Rep. 114 ; 91 E. R. 166. 
Annotations: — Could. Boholea tJ. Hargreaves (1792), 5 

Term Hop. 40. Refd. A.-G. v. ReynoldH, [1911] 2 K. B. 


D. Kind and Nuvfd)er of Animals. 

28, Kind of animals — In general.] — A man 

shall have common appendant to his arable land, 
& for such beasts of Ins as plough & manure that 
land ; that is to say hoj’sos & oxen to plough it ; 
cows & sheep to manure it. He shall not use this 
common with goats, or geese, or such like ; for 
tliese animals are not comprised within the usage 
of this common (PiiisoT, C..T. C.P.). — ^Anon. (1459), 
Y. B. 37 Hen. 0, fo. 34, pi. 20. 

29, ,] — An objection that pigs, 

goats & geese wore not commonable under a right 
of common appendant was not allowed. — De 
Bello Campo p. St. Andrew (Dean) (1351), 25 
Lib. Ass. fo. 116, pi. 8. 

Annotation: — Refd. Sutton’s Hospital Case (1612), 10 
Co. Rep. 23 tt. 

80. Animals to plough & manure the 

land.] — Tyuuingiiam’s Case, No. 22, ante. 

See, further. Sub-sect. 8, post. 

31. Number of animals — Certain.] — Chichly v. 
(1658), Hard. 117 ; 145 E. R. 409. 

32. Fraction of animal.] — To an 

action on the case for disturbance of a right of 
common by putting cows on the common field, 
deft, pleaded that ho was possessed of certain land, 
the occupiers whereof had, for thirty years before 
the suit, etc., enjoyed common of pasture in the 
field for “ one cow & three fourth part-s of a right 
of common of pasture for another cow ; ” <fc that 
one L. was possessed of other land, the occupiers 
whereof had for tliirty years, etc., enjoyed “ one 
fourth part of a right of common of pasture for 
one cow,” etc.; that deft., in respect of his right 
of common of pasture for one cow & three fouHli 
parts of the right of common of pasture for another 
cow in his own right, & in respect of one fourth 
part of the right of common of pasture for one cow, 
as the servant of L., put two co^ys k, no more 
on the common : — Held : the plea was unintelligible 
& bad. 

Qu, : whether a man can proscribe for a right 
of common for a fractional part of a cow. — Nichols 
V. Chapman (1860), 5 II. k N. 613 ; 29 L. J. Ex. 
461 ; 2 L. T. 568 ; 24 J. P. 695 ; 8 W. R. 664 ; 
157 E. R. 1337. 

See, also. No. 64 , post. 

83, Levancy & couchancy.] — Tybbing- 

iiam’s Case, No. 22, ante, 

34. Cattle capable of being supported 

on tenement In winter.] — Smith v. Bensall (1597), 
(Jouldsb. 117 ; 75 K. R. 1034. 

Annotation : — ^Refd. Robertson v. Ilartopp (1889), 43 Ch. D, 
484. 

35 . Capable of ascertainment.] — 

Chichly v. (1658), Hard. 117 ; 145 E. R. 409. 

S3, ,] — Chedle V. Millek. (1606), 

2 Keb. 108, 120; 84 E. R. 69, 76; aid) nom. 
CiiEALDLB V, Miller, 1 I^v. 196 ; sub fwm, 
CUEEDLEY r. MKLT.OR, 1 Sid. 313. 

Annotations : — Refd. Ivatt v. Maim (1842), 3 Man. 5c Q. 691 ; 
Chesterfield v. Harris. [1908] 2 Ch. 397. 

37 , As many sheep as land will 

maintain.]— Leech v. Widsley (1676), 1 Vent. 
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Sect. 1. — Common of pasture : Sub‘8ect2, D., E,, F. 

3» A„ B. d: C.] 

64 ; 2'Keb. 590, 001 ; 1 I^v. 283 ; 86 E. R. 38 ; 
sub nom. Anon., T. Kayin. 185. 

Annotatiom: — ^Retd. OatcR v. Bayley (1766), 2 WUs. 313; 
ChoeRinan r. Hardham (1818), 1 B. & Aid. 706 ; Robertson 
V. Hartopp (1889), 43 Ch. 1). 484. 

8g, ,] — Leniel V. Harslop (1672), 

3 Keb. 00 ; 84 E. R. 597 ; sub 7iom. Daniel v, 
Hansltp, 2 Lev. 07. 

89. Cattle to plough & manure 

arable land.] — Common appendant can only be 
claimed for so many cattle as are necessary to 
plough & manure the tenant’s arable land. — 
Benneto V, Reeve (1740), Willes, 227 ; 4 Vin. 
Abr. 683, pi. 0 ; 125 E. K. 1144. 

Anmtaiions : — Consd. Oheosraan r. Hardham (1818), 
1 B. & Aid. 706. Re!d. Bunravon v. Llewellyn (1850), 
15 Q. B. 791. 

40. Including cattle agisted.] — 

Jason v. Hell yard (1034), 4 Vin. Abr. 585. 

E. Transfer of Eight, 

See Part YII., Sect. 1, post 

F. Apportionment of Eight, 

See Part VII., Sect. 2, post 

O, Determination of Eight 
See Part XL, post. 


SUB-.SECT. 3. — Appurtenant. 

A, Origin of Eight, 

41. By grant or prescription.]— Tyrringiiam’s 
Case, No. 22, ante, 

42. — — .] — (./ommon appurtenant is claimable 
by an existing grant as well as by prescription. — 
HAcrHEVERELL i\ PoHTER (1037), Oro. Car. 482 ; 
W. Jo. 390 ; 79 E, R. 1016. 

Anwitations : — Folld. Cowlam v. Slack (1812), 15 East, 108. 

Consd. BariiiR v. Abingdon, 11892] 2 Cli. 374. 

48. .] — Common appiuienant may bo 

claimed, as well by gi*ant within time of memory, 
as by prosciiption ; & after a unity of possession in 
the lord of the land, in respect of wliich the right 
of common was claimed, with the soil ^ froeiiold 
of the waste, evidence that the lord’s tenant of 
the land had for fifty years past enjoyed the right 
of common on the waste is evidence for the jury 
to presume a new grant of common as appurtenant, 
so as to support a count in an action by the tenant 
for surcharging the common, declaring upon his 
possession of the messuage & land, with the 
appurtiuiances, & that by reason thereof ho was 
entitled of right to the common of i)asturc as 
belonging & appertaining to his messuage A land ; 
& also to support another count, in substance 
the same, alleging his possession of tlie messuage 
& land, & that; by reason thereof he was entit;led 
to common of pasture, etc. — C ’owlam v. Slack 
(1812), 15 East, 108 ; 101 E. R. 785. 

AntUiiations : — ^Reld. Baring v. Abingdon, 11892] 2 Cli. 374 ; 

Berry t7. Sanders (1919), 88 1.. J. K. B. 410, 

Who may prescribe.]-~^Ve Part VI., Sect. 2, 
sub-sect. 2, C., post, 

44. Grant.] — Pretty v, Butler (1058), 2 Sid. 
87 ; 82 E. R. 1272. 

45. .] — Minet V, Morgan, No. 20, ante. 

Effect of new grant—After extinguishment of 
common rights.]— aSVc Part VI., Sect. 1, post, 

46. Appurtenancy assumed after verdict — Though 
common strictly neither appendant nor appurtenant.] 

— Stonesby V, Musenden (1658), 2 Sid. 87 ; 
82E. H. 1272. 

Anmiation : — Re!d. Hopkins v. Robinson (1671), 1 Mod. Rep. 


B. Nature of Eight 

47. May be In gross.] — Anon. (1489), Y, B. 
5Hen. 7,fo. 7,n]. 15. 

Annotations: — ^ReXd. Spooner v. Bay (1636), Oro. Cor. 432. 

Mentd. Hartop v. Hoare (1743), 1 Wils. 8. 

48. Distinguished from common appendant — 
Includes common of vicinage.] — Minet v. Morgan, 
No. 20, ante. 

See, also, No. 351, post 

49. Must be connected with enjoyment of 
land.] — Pltfs. alleged in their statement of claim 
that they were owners & occupiers of lands & 
houses in a parish in which were ceiiain lammas 
lands, partly freehold & partly copyhold of two 
manors, & over which the owners & occupiers of 
lands A tenements in the parish had from time 
immemorial enjoyed as appurtenant to their 
respective lands & tenements in the parish a right 
of pasture for tlie cattle commonable thereon 
during the season between the removal of the 
crops in each year & the time of preparing the land 
for sowing in the next succeeding year ; that 
the precise commencement & close of the season 
were regulated by bye-laws made by the homage 
of one of the mauoi*s, the number of cattle which 
each owner or occupier was entitled to turn out 
in respect of his tenement being proportioned to 
the annual value of the tenement according to a 
scale fixed by the homage ; & that deft., the lord 
of the manor & tenant for life of t-lu^ lammas lands, 
had recently inclosed part;H of sucli lands, &. had 
destroyed the pasture thereof, tlierc'hy depriving 
pltfs. A; tile other owners A ocoupiei's of their 
rights of pasture. On demurrer; — Held: (1) in 
order to make a right of pasture over common 
or lammas lands appurtenant; to particular lands 
there must, be some relation between the enjoyment 
of the. right A the enjoyment of the particular 
lands ; tliat is, there must ho some connection 
between tiie beasts used on those* pariienilar lands 
A the numhei* or tlt*seripiion of boasts that may be 
depastured on t;he* common or lammas lands ; 
as, for instance, where the right claimed is fur 
the beasts which plougli the particular lands ; 
or, for every beast used on sucli lands not exceeding 
a certain number ; (2) in an actiem claiming rights 
of pasture, or rights of a like nature, it. is t;he duty 
of the ct., as far as possible, to attribute a legal 
origin to such rights, where^ there is evidence of 
long-continued user, hut that, duty can only be 
discharged at the trial ; (3) it was unreasonable 
that either tlie stint or the commencement A close 
of the season sliould be fixed by the person entitled. 
— Baylis V. Tys.sbn-Amhukht (1877), 0 Ch. D. 
500 ; 40 L. J. Ch. 718 ; 37 L. T. 493. 

Annotation As to (1) Consd. A.-G. v. Reynolds, fl911] 

2 K. B. 888. 

50. In manor of another — For number certain 
— Without regard to levancy & couchancy.] — 

If common of pasture be claimed by the lord of a 
manor in the soil of another for a certain number 
of cattle, without regard to levancy A coucliancy, 
A bo not claimed a.s incident; to arable land, it. whl 
be taken to he common appurtenant. — M usgravb 
V. Gave (1742), Willes, 319 ; 126 E. R. 1193. 


C, Measure of Bight 


51. Number — Cattle levant & couchant.] — 

Botbler V, Bristow, City of Coventry Case 
(1475), Y. B. 16 Edw. 4, fo. 29, pi. 7, to, 32, pi. 16. 
Anrujiations : — Refd. Jeffry v. Boys. {temp. 1558-1648), Noy. 
146 ; Gateward’s Cuso (1607), C Co. Rep, 59 b ; MoUor u. 
Spateman (1669), 1 Saimd. 343 ; Goodman v, .Soltash 
Corpn. (1882), 7 App. Cafl. 633 : He Christchurch Inolosuro 
Act (1887), 35 Ch. B. 355. Mentd. Wakefield v. Costard 
(1586), 1 And. 151; Folston e. CYachroode (1587), 4 Co. 
Rop. 3lb; Gerard v, Bickenson (1590), 4 Co. Hep. 18a; 
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Gooddarv. Mlohell (1595), CJro. Kli*. 441 ; Harrison v. Hooke 
(1626), jPalm. 420 ; Baker v. Broremaii (1635), Oro. Car. 
418 ; Popham v. Woolcot (1066), 1 8ld. 291 : White v, 
Coleman (1673), Freera. K. B. 134 ; Haee v. Ward (1855), 
24 Tj. J. Q. B. 153 ; Mercer v. Denno (1904), 91 L. T. 513. 


52. 

posi, 

63. 

Lut. 1365 ; 125 l 5 . K. 749. 


-.] — Hoskins v, Robins, No. 140, 
.1 — Cleiike V. Johnson (1087), 

^ HA O 


64. -.] — Ijovancy & couchancy are 

incident to common appendant as well as to com- 
mon appurtenant. — Bennett v. Reeve (1740), 
Willes, 227; 4 Vin. Abr. 583, pi. 0; 125 E. R. 


1144. 

Annotaiiom : — Reid. Cheesman v, Hardham (181H), 

1 B. & Aid. 706. Mentd. Dunraven v. Llewellyn (1850), 
15 Q. B. 791. 


66. .] — Qu. common of pasture 

appurtenant to a mesHuaRo, for cattle not levant 
Sc couchant on the messuage. — B unn v. Ciiannen 
( 1813), 5 Taunt. 214 ; 128 E. R. 083. 

50, Or number certain.] — A pre- 

scription for pasturage of t wo geldings in a tlioiisand 
acres of meadow, until it be cut for hay, as appur- 
tenant to a manor, is good, <te it- need not be averred 
that they were levant & couchant. — T hornel 
V. LasselS (1004), (Jro. .lac. 20 ; 79 E. R. 21. 
Anmitathm : — Mentd. BnllylJiorpo i\ Turner (1744), Willos, 

475. 

67. .]—(!) One seised of land 

to which common of j)asture was appendant, 
demised part of the land for yeai^. In replevin 
for taking commonable cattle on the common, tiie 
fi'eehold of wliicli was in one under whom (i<*ft. 
made conusance, pltf., to whom the lands to which, 
&c. had descended as h(‘ir, pleaded the common by 
prescription, in bar of the avowry, deft . traversed 
llie prescription. Tpon special verdict finding 
these? facts : — Held : the issue ought to be found 
against deft.. Sc he could not give the lease in 
evidence. 

(2) By t-he leas<‘ for years the common is not 
sus])ended nor discharged, but apportiomsi. 

(3) (Common appendant to land is as much as 
t-o say, common for cattle* levant A' couchant upon 
tlie land to which, Ac. 

(4) There is no diihji’ence? whe»n t he pre.seuiption 
is feir cattle levant A couchant- A when for a cc*rtain 
number ejf cattle levant A ce>uchant- : but (5) when 
the prescription is for common appurtenant to 
land without alleging that it is for cattle h^v^ant- 
A couchant-, a certain nuihber of cattle ougld- to 
be (expressed.— M orse A Webb's (\\se (1010), 
13 (V). Rep. (»5 ; 2 Brownl. 297 ; 77 E. H. 1474. 

68. .] — Batry r. Wilsii (1011), 

1 Brownl. 198 ; 123 E. H. 752. 

59. — ,] — J^ATRICK V, LoWRB (1011), 

2 Brownl. 101 ; 123 E. K. 8.38. 

Ammluiion : — Reid. ScholcB v. Hargreaves (1792), 5 Term 

Hop. 46. 


60 , .] — (\)bham Whitp: (1040), 

1 Roll. Abr. 398. 

AnminHom : — Consd. Morley v, (3llTeird (1882), 20 Cli. 1). 
753. Reid. Miller r. Spateuiian (l(i69)» - Keb. 570 ; 
Bcjuicttr. Heeve (1710), WillcH, 227. 

61 , — Manchester (Earl) v. 

Vale (1600), 1 Saund. 23 ; 85 E. R. 25. 

AnmMiom : Philips v. Biron (1722), 1 Sira. 509 ; 
Smith V, Boucher (1733), 7 Mod. Heii. J73; Vivian r. 
Jenklti (1835), 3 Ad. & El. 741 ; Wise v, Hodsoll (1810), 
11 Ad. &, El. 816 ; Hudson r. Fawcett (1844), 7 Man. & G. 
348 ; Trott v. Smith (1844), 12 M. & W. 088 ; Polkinhoru 
r. Wrlcrht MK4ro so n iw? 


63. -.] — In prescribing for 

common for a certain number of cattle, it need not 
f^ay they were levant Sc couchant.--' Stevens r. 
Austin (1677), 2 Mod. Rep. 185 ; 80 E. R. 1015. 

63, .] — A copyholder oannot 

lawfully claim common appurtenant without stint 


in respect of his copyhold tenement, but such 
common must be limit-cjd to the cattle levant & 
couchant on the tenement to wliich it is annexed, 
or f-hc number must be ascertained by the court rolls 
or in some other manner. — M orley p. Clifford 
(1882), 20 Ch. 1). 753 ; 51 L. J. Oh. 087 ; 40 L. T. 
,501 ; 30 W. R. 600. 

Amiotalkm : — Refd. Malvern Hills Conservators v. Whitmore 

(1909), 100 L. T. 841. 

64. Fraction of animal.] — In replevin for 

a cow, the issue was upon a prescription tliat each 
“ yard-land ” in such a vill sliould have common 
t^herein for 12 cows Sc for quarter yard for 3 cows 
Sc for half quarter 1 cow Sc a lialf, Sc after verdict 
it was moved in arrest that a person could not 
prescribe to have common for half a cow : — Held : 
there being a verdict it should be intended as though 
it were for half a year or that- 1-wo join when each 
of them had half a cow but ^'anting that it was 
bad for it yet the replevin being only for one cow 
there was enough found for pltf. for which cow the 
damages were only given but if part only had been 
found for pltf. in a replevin it would be good. — 
Ellahd V. Hiu. (1004), 1 Sid. 220 ; 82 E. R. 1072 ; 
ftuh ITill v. Allen, 1 Keb. 793 ; 1 Lev. 1 41, 

See^ ahiOf No. 32, anic. 

65. Number certain — License to stranger.] 

— Hoskins v. Robins, No. 140, post, 

66 . Not conAned to animals levant 

Sc couchant.] — Rk^iards p. Squibb (1098), 
1 Ld. Haym. 720 ; 91 E. R. 1381, N. P. 

Annotation : — Refd. Nichols r. Chapman (1860), 29 L. J. Ex, 

461. 

67. Beasts of plough - Or number certain.] 

—Baylis V, Tyssen-Amiiurst, No. 49, ante. 

68. Levancy & couchancy — Cattle supported on 
produce of land.] — Rogers v. Benstead ( 1727 ), 

1 Selwyn’s N. P. 13tli. Ed. p. 388. N. P. 
yl ; -Folld. Fulchm* i’. Scales (1738), 1 Solwyn’s, 

N. J\ 389. Consd. Cheesman v, Hardham (1818), 

1 B. A Aid. 706. 

69. — .] — Fulcher p. Scales (1738), 
1 Selwyn’s N. P. 13th. Ed. p. 389, N. P. 

70. .] — In an action for disturbance 

of 3)ltf.'s right of common \ ~ Held : (1) an aver- 
ment ill the dtjclaral-iori that pltf. was entitled 
i-o common of pasture for all his cattle levant Sc 
couchant upon his land, was well siq^ported by 
evidence that pltf. was a part-owner with deft. 
A othei*s of a common field, upon which, after the 
corn was reaped A the field cleared the custom 
was for the ditteront- occupiers to t urn out in common 
their cattle, t he number being in proportion to t he 
ext-ent of their resiiective lands within the common 
field ; although such cat-tie were not maintained 
ujion such land during the winter, A although 
the custom proved was to turn out in proportion 
to the extent A not to the produce of the land, 
in respect of which the right was claimed ; (2) it 
was not necessary to state his right to be with the 
exception of liis own land, but that it w^as well 
laid to be over the whole common. — C heesman v, 
Hardham (1818), 1 B. A Aid. 700 ; 100 E. R. 260. 

— ,] — WiiiTELOUK V. Hutchinson 

(1839), 2 Mood. A R. 205, N. P. 

Annotations: — Refd. LaMcelles v. Onslow (1877). 2 Q. B. D. 

Robertson v. Hartopp (1889), 43 Ch. D. 484. 

72 . Though common insuAlcient.] — 

Willis p. Ward (1818), 2 Chit. 297. 

73. After alteration of nature of 

commoner’s tenement.] — Carr v. Lambert, No. 
800, post. 

74. .] — Leniel V. Harslop 

(1072), 3 Keb. 00 ; 84 E. R. 597 ; sub nom. 
Daniel p. Hanslip, 2 Lev. 07. 

75. — Including cattle of licensee.] — 




Commons and Eights of Common. 


Seal* 1 . — Commoy) of pasture : Suh-sect, 3, C»fD.,E.i 
F, G. ; finh-sect, 4. yl.] 

Rum.sey V. Hai'son (l()OI)), 2 Keb. 50 i ; 1 Veni. 
25 ; 84 Vu li. 310. 

Annotation : — Mentd. IJewliiis v. Sliippani (1820), 5 B. & O. 


70 , Agistment — Right ol lord not 

to be prejudiced.] — Tenant of H. pro8cribed to 
have for himself & his tenants, etc., occupiers of 
the farm of B., the solo exclusive righi- of pasture 
& feeding of sheep <Vr lambs on ii., as to the fami 
of B. belojiging tV: appertaining : y/cA/ ; this dhl 
not- entitle him to take in t-lu; sheei^ tV lambs of 
ot-lu*r x^ersons to ])astur(* on L., for that, by the 
terms of (- 1)0 grant, some interest in the x^^^^^ture 
was reserved to the lord, Ac the above. |jractice was 
prejudicial t-o such interest. -.1 ones Biciiaiu> 
(1837), 0 Ad. it P:1. 530 ; 1 Nev. P. K. B. 747 ; 
Will. Woll. k Dav. 270; 0 L. .1. K. B. 241 ; 1 
J. P. 201 ; 112 E. B. 203. 


77. 


Right cannot be assigned.] — IIoskinb 


r. Houinh, No. llo, post, 

78. Pasturage & herbage — Not fern, heather, 

etc.]-- Previous to the disalTorestation k grant of 
A. h\)rest. in lt)77, the ('lown was absolute owner 
of the soil of the for<‘st-, A: x)oss<‘Ssed all the rights 
belonging to such ownership including vert Ac 
V(‘nison. 'Th<^ tenants of t-lie adjoining manors l)ad 
customary rights of common of XJastur(‘, herbage, 
& ^^ut- t lie eourt rolls k other documemts 

contained no evidence of any customary right in 
the commoners to cut- A: cany awuy from the 
foj'est- brak('s, f(‘rn, k lit.t<*r, exeexd- by x^ermission 
of the forest otliccM’s, k alTorded negative evid(‘nce 
that no such right was (‘ver claimed or lawfully 
exercised. Iji a suit instituted in Khil, for the 
XDurpose of d(‘l(‘rmining how much of the forest 
might. ^>e inclosed Jiaving regard to the 

rights of eomm<»M, t he commoners by their answers 
claimed rights of xmstiu'ag)*, k jia, image for swine 
Ar, as to such of them as ha,d houses, certain 
rpi.ant ities of fuel wood for their houses, hut- made 
no claim in respecd- of any other estovers. By tlu‘ 
decree made in 1(533, after allotting to the owners 
for inch)sure A ifnx»rovem<‘rit- XJortioiis of the forest 
wit-hiri wliich the eoinnion<*rs were to be excluded 
A: debarred from any common of xia-st-ure, herbage 
or pannage, the residing of tin* forest, containing 
(5,430 acres, was allot-t-ed to remain open A:^ un- 
inelosed, “ k defts., t heir heirs, tenants. A: assigns, 
k all other x'<*i‘sons having right of common in the 
forest, according to tlieir ri'spi'ctive interest-s 
therein, sha.ll fj*om time to time have A: take the 
sole; common iiasturage A: herbage of all A: every 
tli<* lands allot t<*d A^ lefl- for common,” tJie owners, 
their Jieirs k assigns, tenants A' farmei-s, being for 
ever (‘X eluded “ fi*om having or claiming any 
common of xiast-ure or }i(*rbage upon or in tin? said 
lands so ]i*ft for common.” In an action brought 
by the ownin' of the inheritance in 1878 to restrain 
one of the commoners from cutting A: carrying 
away brakes, fern k litter from the (5,100 acres, 
for use. u])c)n the cox>yhold t-eueim.mt- in resxioct of 
which he liad his light of common, deft, claimed 
this right as one of the commoners entitled to the 
heneOt- of the dijcree of 1(503, A: also .‘ilteruativoly 
by x>i*eserix)tion in resxiect of his iiarticular tene- 
ment : — Held: (1) upon the construction of the 
decree of 1(503, the right of the commoners over 
the (5,400 aertis was limited to common of jiasturagt* 
k herbage, k did not incliule the right to cut k 
carry away the brakes, fern, heather k litter 
growing therein ; (2) the existence at the date of 


that decree of any special custom authorising the 
commoners to cut k carry away brakes, etc., k 
litter in that which bad been a royal forest, had 
not been establisluMi, k was negatived by the 
absence of any claim to such a custom by the 
commoners in the suit in which that decree was 
made ; (3) evidence of usage subsequent to the 
date of the. decree of 1093 could not affect the 
construction of that decree, which in its terms was 
clear k unambiguous ; (4) as the deft, k his pre- 
decessors in tit-lo were shown to liave claimed' to 
take. A: to have actually taken, as of right, k 
without, any xiermission from the lord, lit(-or from 
the 0,400 acres for the use of the tenement for 
upwards of sixty years immediately before the 
action, they had, under Prescription Act, 1832 
(c. 71), acquired a right to do so, althougli they 
had claimed to do the acts complained of under 
the mistaken supx^osition that alt the commoners 
were entitled to do them. — B e liA Ware. (EAJili) 
V. Mti.ES (1881), 17 Oh. D. 535 ; .50 I.. .1. Ch. 751 ; 
44 L. T. 487 ; 29 W. B. 809. O. A, 

Annotations: — As to (4) Distd. Lyrll v. Hoihllekl, 11914] 

3 K. B. 911. Reid, homaltro v. Bavin (1881), 19 Ch. II. 

28] ; Hollins v. Vorney (1884), IH Q. B. X). 304 ; Brooklo- 

baiik V. Thoiiipsou, [1903] 2 Cli. 344. 

D, hi respect of what Teiiemeyifs. 

79. Manor.] — Musorave v. Gave, No. .50, 
ante. 

80. Parcel of manor.] — (1)A prescription can- 

not be X)leaded against a- presciipt-ion ; therefore, 
if a mail for a eommon, the i)lea- of a 

cust om to inclose it is void. 

(2) The commonage of a common appurt-enant 
certain may be divided, or annex<*d to 
the manor. — Spooner r. Day A: Mason (1(53(5), 
(V>. Gar. 4.32 ; 70 E. B. 075. 

Annotation : —Generally, Mentd. Hayward i\ Caimington 

(l(iG8), 1 Lev. 231. 

81. Messuage— Meadow & pasture — Not arable 
land.] — Tyjnun(ujam'h (.-ase, No. 22, ante. 

82. & appurtenances.] — Pathy r, Wit.su 

(1(51J), 1 Browril. 108 ; 123 E. B. 7.52. 

83. Curtilage assumed.] — Patiuck v, 

Faiwre (1(511), 2 Brownl. 101 ; 123 E. B. 838. • 

An iwiation -Refd. 8(^holcn V. Haufreaves (1792), r» Term 

J(ei>. 4(5. 

84*. -SCAMULER V. .loUNSON 

(1(582), 2 Show. 218 ; T. .lo. 227 ; 80 E. B. 010. 
Annotations : — Mentd. Krym* r. (JnoiubH (1840), 4 Per. & Dav. 

119, n. ; Brooke v. Snong (181G), 15 M. vSe \\'. 153. 

85. Not farm— Unless ancient.] — lloc Kr.EY 

r. JiAMU (1(508), 1 Ed. Baym. 72(5; 01 E. B-. 
1384. 

80 , With yard & orchard — No right.] — 

mi1':r r. Scaljos (1738), 1 Sidwyu’s N. P. 
13Mi ed. p. 380, N. J». 

87. Without curtilage or land — No right.] 

— Goinmon for cattle levant A:- couchant- cannot be 
claimi'd by x^reserixition as appurtenant to a house 
without any curtilage or land. — Sc^holks v, 11 ar- 
oreaves (1792), 5 Term Rep. 4(5 ; 101 E. B. 2(5. 
Annotations : — Cousd. A.-O. v. llcynohlR, [19111 2 K. B. 

888. Refd. Choesman v. Hurdham (1818), 1 B. k Aid. 

700. Mentd. Lu-HccIleH v. Onslow (1877), 2 (^. B. 1). 433 ; 

llobcrtsoii V. Hartopp (1889), 43 Ch. D. 484. 

88 . Land Insufllcient for levancy & 

couchancy — No right.] — Qu. : common of pasture 
axix^Rrtimant to a messuage, for cattle not levant A: 
couchant on the m^issuag<^ — B unn ik Giiannen 
( 1813), 5 Taunt. 244 ; 128 E. B. (583. 

89. Cottage — No right.] — A cott age cannot 

by the law claim to have common. — A non. (1030), 
Clay. 48. 


of pasture can bo appondaut only to to other land. — H avks v. Bridges & 
araiileland : hut it may be appurtenant Guess (1796), Tlicig. L. & 8. 390. — IR* 
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a. T.anil other than arable .] — Common 
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90 , In Lincolnshire.] — Leniet^ w 

Haeslop (1072), 3 Keb. 60 ; 84 E. K. 507. 

91. New dwelllnghouse — Built on same tene- 
ment as old dwellinghouse — Old dwellinghouse 
pulled down.] — ( 1 ) Trespiinsj for breaking & 
entering pllT/s close & treading down the grass, 
etc., Ac breaking & destroying the hedges & fences 
of pltf., etc. Deft., as to all the trespasses, 
X)leaded that pltf.’s close was parcel of the manor 
of 0., Ac that a certain messnage, Ac four acr(^s of 
land, with the appurtenances, at the several times 
when, etc. were, Ac from time immemorial had 
been, within Ac parcel of the manor, Ac a customary 
tenement, of that manor ; Ac that witliin the manor 
there was, A: from time whereof, etc. there had 
been an ancient custom that every customary 
tenant of tlie customary tenement, with the 
appurtenances, should have common of pasture 
upon pltf.’s close. That .T. being seised of the 
customary tenement/, having occasion to use his 
common of pasture, entered the close in which, 
etc., Ac put his cat-t-le in, Ac because the hedges and 
fences had been improperly erected, threw them 
down. Keplicaiion, denying the custom for the 
customary tenant of the customary t/cnement to 
liave common of p.osture, upon which issue was 
joined. Second plea, a prt'seriptive riglit of 
common of turbary in respect of tlie customary 
tenement, consisting of a messuage Ac land, 
lleplication, denying the custom in respect of 
sindi customary tenement, upon which issue was 
Joined, Ac new assignment, that deft, entered for 
othiu' purposes tlian those mentioned in the ph^a. 
It. app(*are<l in evidence, that at the time of the 
pl(‘a pleadt‘d, th(*re was an ancient customary 
tenf*rn<'nt., consisting of a dw<*llinghouse Ac. out- 
buihlings, garden A: a small quantity of land, the 
customa.ry tenant wlu'reof had immemorially 
enjoyed such common of pasture in the plea 
mentioiK'd ; that fur many years deft, had been 
such customary tenant, A^. in 1812 Jiad built a 
new dwellinghouse on a part- of the garden ; that 
botii tin* old new dwellinghouse continued to bo 
occupied till 1823, when tlu^ former f<*ll into decay, 
A: was abandoned by th(^ tenant, A: then remained 
unoccupied until it was finally pulled down in 
1825, from which time there had been no dwelling- 
house on tiie tenement, exce])t the one built by 
deft, in 1821. During tiie years in which both the 
old A: nf‘w dwellinghouses were occupied, the 
t(‘nant. of t he former continued to exercise such 
customary rights on the wastes of the manor in 
respect- ti)ereof as he had before. A: during tliat 
period it did not- a])pear that the occupier of tiie 
latt(‘r had exercis(;d any customary rights on the 
vv^astes of t-he manor in respect tliereof, but. since 
tlie n(‘w dwellinghoii.se had been alone occupied, 
the eiistomary tenant of the tenement- had claimed 

enjoyed all the same rights in respect thci'oof as 
had been claimed & enjoyed at any former period, 
A^ among others, the customary right stated in 
tlie second plea : — Held : deft, was entitled to 
have the issue joined upon the right of common 
of pasture found for him in respect of an ancient 
customary t enement. 

(2) It appeared tiiai defts. committed one tres- 
pass by breaking down a large portion of the femee 
wliich was standing upon pltf.’s close, which pltf. 
had then newly erected upon tlie common, A:^ that 
defts. did so, really intending to assert/ A: preserve 
their right/S of common of past ure A: of turbaiy ; 
but that they bi*oke down much more of the fence 
tlian was necessary for the convenient ingress & 
egress of men conunonable cattle into A:, upon 
part of the close which was inclosed by the fence, 
At that they did not intend, at- the time of com- 


mitting the trespass, to exercise any of the rights 
of common, nor had they with them any common- 
able cattle ; defts. were entitled to liavo 

the issue found for tlunn, upon the plea of “ not 
guill/y ” to the new assignment/. 

(3) Qu* : whether defts. were eutith'd to have 
the issue on the right of common of turbary found 
for them.— A rle'I'T v. Klu.s (1829), 9 B. & 0. 
071 ; 109 E. K. 219. 

Annotationa : — Am io (1) Befd. Prltcliard v. Powell (I81G), 
lO.Iur. 151. Gmcrallu, Dbtd. A.-(i. v. HtwnoUl«, IJOllJ 
2 K. B. SK8. No fci’cat woij^ht ail.tachos to the ciwo of 
Arhtl V. Ellis; Jf <ho faetn Jaad botjn ffoiio Into, tlio case 
eonld not have boon inaintainod at all (IlAaMiLTox, J.). 
Befd. KIwood Bullock (1K44), Vi h. .T. Q. B. 

92. Demesne lands — Quasi right of common.] — 

Askew v, Wilkinson, No. 992, post, 

further^ Part Xlll., Sect. 7, sub-sect. 1, A, 

post, 

98. .] — (1) The release by tlie lord of a 

manor of Ids seigniorial rights over a freehold 
tenement held of the manor does not/ o]ierat-e to 
extinguish rights of common over thi‘ loi-d’s waste 
appendant to such tenement (STimJNii, .1.). 

(2) Por many years before 1859, the tenants of 
a farm forming part of the denu‘sno lainl of a 
manor had enjoyed, under th<^ t/orms of t-heir 
leases, riglit-s of common over the wast(‘ of the 
manor. In 1859, while t/lie farm was still in lease 
the lord sold a portion of it. In t/h(i general words 
of the conveyance t/o the pni'chaser included 

“ all commons to the said xiieco of land or any pai-t 
thereof belonging.” On tJie complet ion of the .s.alc 
the tenant of the farm gave up possossicni to t he 
purchaser of tlie i>ioce of land sold ; but no formal 
assignment was made, nor was t he lease, ment/ioned 
in the conveyance :—TIrld : in th(^ a})senc(i of 
circumstances showing a s^iecial intention t hat- a 
right of common should be enjoyed by the pur- 
cliaser in respect- of the lantl sold, the language of 
the conveyance was insufiicient- to pass or to 
create such a right.— BAiUNCi v, Abinodon, [1892] 
2 Oh. 374 ; 02 L. .T. Ch. 105; 07 L. T. 0; 41 
W. K. 22 ; 8 T, L. K. 570 ; 30 Sol. .lo. 522, 0. A. 
Annutntiiws : — in {!) Consd. Brofiino r. Wenliani (1SU3), 
68 L. T. 651. UfncralU/, Mentd. Wallis r. Hiimls, [18231 
2 Ch. 75. 

K, Transfer of Jiiyht, 
tSee Part Vdl., Sect. 1, post, 

F, A pporiUnimcnf of RUjhf. 

Sec Part Yll., Sect. 2, post, 

a, Defcnninaiion of Right, 

See Part/ XI., post. 


Sioi-SKCT. 4 . — In Gko.ss. 

A, Origin of Right, 

94. By grant — Or prescription — At present day.] — 

TvnTaNouAM’w Cask, No. 22, ante. 

What lights may be pn'seribed for, .see, generally ^ 
Part VI., Sect-. 2, sub-sect. 2, ]iost, 

95 , Though without number.] — II. r. B. 

(1302), 30 Lib. Ass. fo. 211, pi. 3. 

Annotution : -VLentd, Sachcverill v. Port.er (1037), Cro, Car. 
482. 

90 , ,] — A rescript -ion for common 

in gross witliout number is a void prescription yet 
may be good by way of grant . — Mkt.lob v, Sbate- 
MAN (1009), 1 Saund. 339 ; 85 E. U. 489 ; sub 
uoiH , Mklleji V, Stai*les, 1 Mod. Rep. 0 ; sub 
noni , MiIiLKB v, Spateman, 2 Keb. 527, 550, 570. 
Annotations: — Consd. fioberlHon v. llarlopp (1889), 43 
(ii. 1). 484. Befd. Hirik(‘H v, Clarke (1679), 2 Show. 78 : 
Weekly v, Wlldiiian (1098), 1 Ld. llaym. 405 ; A.-G. v. 
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Sect 1. — Conuno)) of pasture: Suh-sect* 4, A,, J?., C. cfc 
J). : suh‘se(i. r>, A., B., C. (t' J). ; sub-sect, (i, A, ‘I 

naiiiitlotl. (182!)). Y. & .1. !)3 ; (\i»t r. Laiiitiort (1865), 
H II. & (\ 4!)!) ; Harr<»]» r. HIryt (18(58), L. 4 Kxch. 43. 
Mentd. AHhby w Wlnt(‘. (1703), 2 Ld, Hay in. 038 ; Hardy 
r. Hollyday (1765), cilotl lii 4 Term Hep. 718 ; (.'nlehcHier 
Corpn. V. Scalier (17(56), 3 Hiirr. 1866; H. r. HaHinore 
(178!)), 3 Term Hep. 100 : K. e. (!huivldll (1825), 4 H. & O. 
750 ; Hnwen \\ .lenkiii (1837), 6 Ad. & Kl, 1)11 ; Hicbards 
r. Fit (1838), 7 Ad. & El. 608 ; H. r. Joint Stock Coh. 
Hefflstrar (1847), 10 Q, H. 83!) ; Cox v. Glue (1848), 5 (\ H. 
533 ; ThrlHCiitt r. Martin (1810), 18 Ij. J. Ex. 201 ; Duu- 
ravon r. Llewellyn (1850), 15 0. B. 701 ; I’arry v. Thomas 
(1850), 5 Exeli. 37 ; Pavios v. Williams (1851), 16 (^. H. 
546; Embrey v. Owen (1851), G Exeh. 353; Bonoml t\ 
Bockhonso (1850), K. B. & E. 622 ; Constable v. Nicholson 
(1863), 14 B. N. S. 230; Johnson r. llarues (1872), 
Ji. H. 7 C^ P. 502 ; Goodman r. Saltash C<irpn. (1882), 7 
App. (^as, 633 ; MeJ'artiiey v, lamdonderry N' Louprh 
Swilly Hy., (1001] A. C. 301 ; Bourne HolliuRsworth r. 
Marylebom* B. C. (1008), 72 J. P. 120 ; Hammertoii v. 
Bysart, 11016] 1 A. C. 57. 

97. .] — (1) A natural person cannot 

prescribe as inliabitarit or occupies* of a house in a 
town. 

(2) A grant of common saus nomhre in gross is 
gOO(l. 

(3) A right, of common is an inl erest. in another’s 
soil. — Weekly v. Wh.dman (Kills), 1 Ld. Haym. 
4(15 ; 01 K, K. 1 lOV). 

Annotations -As to (1) Refd. Hill r. Tupper (1863). 2 New 
Hep. 201. As to (2) Refd. Aekroyd v. Smith (1850), 10 
C. JL 164. As to (3) Refd. liace i\ Ward (1855), 4 E. & B. 
702. 

See, also^ No. 37.*), post. 

98. All manner of cattle.] — Wheie a man 

made a grant of common of ]»as( ur(‘ for all inannei 
of cattle : —Hcltl : such grant of common was in 
gross. — Stamfghb v. Hpihjess (1(575), Shcppard'.s 
Abridgement, 381. 

99. Not by alienation & apportionment of 
common appurtenant.]- Lenielp. IIausloi* (1(572), 
3 Keb. (5(5 ; S I K, Jt. 537 ; sub }(otu, Daniel 
V. Hansltp, 2 Kov. (57. 

100. By demise of common appurtenant.) — 

Qu. : common appurtenant converted to common 
in gross by demising it- Hcnn r. ( hiANNPJN ( 1 S J 3), 
5 Tannt-. 211; 12S E. T{. (IS.3. 

Alienation of common.] — See, (jCHcrallt/, Part 
VII., Sect- 1 , ]tost, 

B. Who luatj tulxT. 

101. Corporation — By grant.] — Pahhy v. 
Thomas (1850), 5 Exoh. 37; 13 L. ,1. Kx. 13S; 
1.55 K. IE 1(5. 

By prescription .] — Sec Tart \J., Sect. 2, 
sub-sect . 2, (c), 

102. In right of dower.] — I)ow(*r does not lie for 
a common in gross. — P upe/pt r. Dhake (1(533), 
Pro. ('ar. 300 ; 73 E. JE 8(52 ; stift jtuni. liniowooi) 
V. Dhake, VV. .lo. 315. 

Who may prescribe .] — Sec Part VI., Sect. 2, 
sub-sect. 2, ( -, jK)st. 

C. Nature anil E,dent of Bitjht. 

103. Not restricted to cattle levant & couchant.] 

— Nat*leton (PiaouEss) v, (1318), 22 Lib. 

Ass. fo. 33, pi* 3(5. 

Armotation : -Refd. Soymor’H (Viho (1612), 10 Go. Hop. 05 b. 

104. Agistment.) v, Stuobe (1133), 

Y. IE 11 Jlen. (5, fo. 22, pi. 19. 

Annotations Ascoiigli’fci C!asp (1611). 9 (!o. Rep. 

134 a. Mentd. Wobli’s (Vise (IGOS), 8 Go. Hep. 15 h. 

105. ,] — Qu, : if a commoner who 

has common for a certain number of beasts can 
put- in the cattle of a s( ranger.- Monk r. lUeri^EU 
(1020), Clro. Jac. 574 ; 73 E. IE 431. 

Aiinotations : — Refd. Huins<*y v. Hhukoii (1660), 2 ICeh. 501 ; 
Hewllns v. Siiiiiriaiu (1826). 5 B. & G. 221. Mentd. J’eiry 
r. fiizhowe (1816), 8 i). B. 757. 

106. Whether appurtenant or appendant.) — 

A common appurtenant can be in gross but not a 


common append ant. — A non (1489),Y. B. 5 Hen. 7, 
fo. 7, pi. 15. 

107. Cannot be granted to stranger.] — Hoskins 
V, Kohins, No. 1 10, post. 

Sans nombre— By grant.] Sec Sub-sect. 3, A, 
mite, 

108. Temporary non-user — Right during such 
period forfeited — Right not cumulative.] — Anon, 
(1418), y. B. 27 lieu. 0, fo. 10, pi. 5. 

AyimdaUons : — Refd. C^^oultor’fl (Jaso (1598), 5 Co. Rep. 30 a. 

Mentd. Anon. (1502). Beii. &; I). 44; Blackaiuorc'H Case 
(1610), 8 Co. Rop. 156 a. 

2). A lieu at 10)1 and Apportionment of Right, 
Alienation of right.] — See Part VII., Sect. 1, 

Apportionment of right.] — See. Part VII., Sect. 2, 

post. 


Sun-sEGT. 5, -By Vicinagib. 

A, Orig in o f Righ t, 

109. By prescription.] — Tyhhingitam’s Case, 
No. 22, ante. 

See, also. No. 1 10, post. 

110. Custom — Of manor.] — Qu,: whether 
trespass may be justifit*d by tiu' custom of a manor 
for common of vicinage*.- - IhioMEEiLi) r, Kihheu 
( 170(5), ] 1 Mod. Hep. 72 ; 88 E. H. 837. 

Annotations : — Consd. Sowoi'h Coinrs. r. (Ilasso (1874), 

L. H. 10 E(|. 131. Refd. Wflls r. Poaivy (1835), 

1 HIng. N. C. 556 ; Jouch v. Hobiu (1847), JO if. B. 620. 

111. Or prescription.] - (’ornmon of vicin- 

age may be claimed by pri*scription, but it is rat her 
a matter of immemorial custom. Pkigiiaim) r. 
POWEGL (1815), 10 (L B. 583; 11(5 IE U- 221; 
sub no)n. Piutchakd r. Dowell, 15 L. .1. Q. H. 
1(5(5; 10 .lur, 151 ; sub noni. Dgwellp. Pum ilAitD, 
5 I.. T. O. S. 2(53. 

Annotation : Consd. Dunraven v. Llowfllyu (1850), 15 Q. H, 

701. 

112. Not over adjoining farms -Only 

by grant or prescription.) — .I ones v. Pobin (1817), 
10 (L B. (520 ; 17 L. .1. (^ B. 121 ; 12 .lur. 308 ; 
1 1(5 E. U. 235. Ex. (Mi. ; affg. (1815), 10 Q. IE 58E 
AnnofatUtns : Consd. (’ajic v. Scott (1874), Ij. H. 0 (/. B. 

260. Refd. (Marki* r. 1'iukcr (1815), 10 Q. H, 604 ; PrieJiard 

V. I’owcll (1845), 10 if. H. 580. Mentd. Kaye v. 

land (1887), 20 g. B. J>. 117. 

113. By grant.]— M i NET v. M(hu;an, No. 20, 
ante. 

B. Nature and R,rtent of Right. 

114. Contiguity necessary.] - Anon. (1540), 
Dyer, 47 b. ; 73 K. IE JOE 

Annotation Consd. & Apld. Sowers Cojiirs, v. (llasse (1871), 

L. H. 10 Eq. 131. 

115. .] -(1) A right of common over any 

district, however large, may be claim(*il by pre.scrip- 
t-ion. 

(2) In common b(‘cause of vicinage tlio cattle 
must always be 1.urn(‘(l out in tin* cornmorK'r’s 
own manor ; tlierefore, if a rigid be jiroved to 
turn Old* in another manor, it proves a right* of 
common direct, A not mc‘roly becausi^ of vicinage. 

(3) Tlio lords of manors within a forest con- 
tended thtd* they had customs t-o emdose the wastes 
within tl air manors with the consent of t-lie homages 
of their respective manoi‘s. It ajipeared tliat 
oIIku* persons, strangers to the manors, had rights 
of common over the lands claiim^d to be enclosed : — 
Held : the enclosures wer(^ bad as against t-ho 
commoners. 

(4) Wliere A., R. ^ C. t-hree vills with 
commons, B. lying between A. V>,, there can be 
common of vicinage between A. & TE & betw^een 
B. C. ; &, scmble, tlu*re cannot be common of 
vicinage between more than two townships. 
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Part II. — Different Kinds of Rights of Common. 


(5) A claim of right of common of pasture may 
be made out by sliowing that for sixty years & 
upwards this light/ has been exercised, tliereby 
proving immemorial user, whieli would imply a 
grant ; but such right may be defeat ed by showing 
the origin of the user & that it is not in accordance 
with the right claimed. — Sewers (1omh,.s. v. 
Glassb (1874), L. 11. 11) Kq, I3J ; 44 L. J. Ch. 
121) ; 81 L. T. 495 ; 23 W. R. 102. 


AnmMi(ms : — Aft to (5) Consd. Biiriner v. Abinffdon, 11892] 
2 Ch. 374. Re!d. Howard v. Maitland (1SS3), 11 g. B. 1). 
C05. Generally, Refd. Hall v. Byron (1870), 1 Ch. D. «n7. 


116. Appendant.] — Any common for cause of 
vicinage is aiipendant. — Anon. (1107), Y. B. 7 
Edw. 4, fo. 20, pi. 3. 

AnmAntionfi Jones r. Robin (1817), 10 Q. B. 020. 

Retd. Gooddo-y v. Miobell (1.595), Cro. EUz. Ml ; .Smith v. 
Gatewood (1007), Cro. Jac. 152. Mentd. Cole v. Tumor 
(1705), Holt, K. B. 108. 


117. Not appendant.] — TYRiiiN(niAM’8 Oa.se, 

No. 22, ante. 

118. Appurtenant.] — Minet v. Morgan, No. 20, 

ante. 

119. Between private lands -Claim by prescrip- 
tion.] — Owen v. Pierce (ISIS), Oox, M. A 11. 115; 
12 .1. P. Jo. 455. 

120. Cannot be claimed for cattle straying from 
common - On to private lands — Though unfenced.j 

— (’ommon pur cause de lurhiagr cannot be srd- up 
iis an excuse for cattle rambling from downs 
.subject to common of pasturi? into downs of which 
the owner Jias exclusivi' possession, notwi(li.stand- 
ing there h<‘ no fmiee or visible boundary separating 
the downs. - Heath r. Elliott (IS.'IS), 1 Bing. 
N. V. 3S8 ; 1 Arn. 170 ; 0 Scott, 172 ; 7 J.. .T. O. P. 
210 ; 132 E. B. S30. 

Amwtations : — Refd. Prichard v. Powell (1815), 10 O. B. 
589 ; Jones r. Robin (1817), 10 Q. B. 020. 


See. also. Nos. 12S, 12i), post. 

121. Extent of -Limited to cattle turned out 
on commoner’s own manor.] — ('Onway's Pase 
(1572), 3 Dyer, 311) }> ; 73 K. U. 71(5. 

Annoidlion : Refd. Pritchard v. 1‘owel! (1815), 15 L. J.U.B. 
100 . 

122. ,] — .Sjowers Po.mrs. v. Glasse, 

No. 115, ante. 

See. also. Nos. 129, 55J), post, 

123. Limited to cattle maintainable by 

commoner’s common.] - Poi : let \s Case, No. 307, 


124. - - Boundaries undefined — Exercise of 

right a question of fact.] — J1 ethki{in(!tgn ?*. Vane 

(1S21), I B. A Aid. I2S ; 10(5 H. H. i)93. 

Annotation : — Distd. be^ti'r v. Kemp (1821), 9 Moore, C. J\ 
85, 

125. — — Whether between more than two 
townships.] — S ewers C-omrs. v . («la.sse, No. 115, 
ante. 


C. Evidence of Right. 

126. Declaration of former tenant— Admissible 
though tenant living.]— W alker r. Broaustoi k 
(1795), 1 Esp. J5S, N. l\ 

Annotations : — Overd. I’apoudick r. Bridgwater (IS55), 
5 PI He. R. KRi. Refd. R. V. JUrmlnghaiii OversetTH, (1801), 
1 B. & S. 703. 

127. Reputation — Admissible in support of plea 
of immemorial right.] — Hcputaliou may be given 
in evidence in support of tiie irtimemorial right 
o[ common pur cause de vlrinage.'^ Prktiard v. 
Powell (1SI5), 10 Q. B. 5S9 ; 110 E. R. 221; 
sub notn. Pritpiiaui) p. PoWELii, 15 L. J. Q. B. 
100 ; 10 Jur. 154 ; sub notn. Powpjll v. Pritchaiu), 
0 i.. T. O. S. 203. 

: — Consd. Diuiravcii v. Llewellyn (1850), 15 Q. B. 

^ A^*^lssibility of evidence .] — SeCt generally^ Part 

V 1., vSect. 3, post. 


128. Evidence to establish.] — (l)To establish a 
common pur cause de vichatge. an intercomrnoning 
between tlie two districts fnust be alleged & 
proved. It is not enough t-o show that- there was 
no bmee between the two districts, A that cattle 
stray (‘d from one t-o the otli(‘r, but were constantly 
<‘ither driven back by their own respective owners, 
or turned oil' by the owners of the land int;o W'hicli 
tliey had st rayt^l. 

(2) Sonhle : a plea is bad, .after verdict, which 
l)rofess(*s to show a common pur cause de vicinage, 
by usage *, betw'eeii the close of an individual A a 


wast<‘ or common. 

(3) Admit/ted, that, wliere there is a common 
pur caiLsc de vicinage, bet weeui tw'o wfistevs, A ont‘ of 
them is, under a ])rivatc Act of Parliament, coii- 
V(‘yed to allottees for the ])urpos(‘ of being inclosed, 
A the comrs. under tlie Act extinguisli all rights 
ol common on such one wast e*, t-iie*se proce‘edings 
eie) rie>t-, of themsedves, put .an enel tf) the* common 
})ur cause de rh'///uf/c.~ (Jj,arke v. Tinker, (1815), 
10 Q. R. (501 ; 15 D. .) . Q. B. 19; (5 1.. T. O. S. 
125 ; 10 J. P. 1(58 ; 10 .)ur. 203 ; 1 1(5 E. R. 230. 
Annotaioni As to (1; Refd. Jernt's y. Robin (1817), 10 g. B. 

620. 


D. Detertnbiation of Right. 

129. By inclosure ^ Inclosure of whole — No 
right to put in cattle But cattle may break in.] — 
Anon. (1573), 3 Dye*!*, 31(5 b, pi. 4 ; 73 E. R. 71(5. 
Annotation Refd. ITicbarel v. Powell (1815), 10 g. B. 589. 

See. also. Nos. 1J5, 121, ante. 

130 . — — _ — .] — Tyrimnguam’k Case, No. 

22, ante. 

131. .] — Smith v. He>w A Redman 

(eirra J583), citeui in I Co. R,e‘p. 38 b; 7(.5 E. R. 
981. 

132. Access left -Common not 

determined,] - (Jr LLpyiT v. Lo]»es (1 81 1 ), 13 East, 
318 ; 101 H. R. 104. 

Annotations : — Consd. WoMm r. Poarrv (1835), 1 Biiii?. N. C. 

556. Refd. Jb’jchanl r. l’owe‘JJ (1815), 10 Q. H. .>89. 

133. “ - Inclosure of part.] — lii common for 
c.ause* of viednage* if ])art of the In-nel is (Miclosed 
ii.ll the* ce)mmon is e\t.iriguishe‘el. — BA(:’e)N v, 
J’ALMEK (101 1), I Brovvnl. 171 ; 123 E. R. 737. 

134. — -.] -IlAKDiNej V. Brooks (1072), 

3 Ke‘b. 21 ; 84 E. K. 574. 

135. Inclosure under Inclosure Act — Fence not 
erected.]- By a hical Act all riglits of cejminou 
wdialeve*)’ in B. were (*\tlnguislied ; tlu^ wastes 
W(*r<‘ dividtal ; the owners of allot-ments were 
direct(*d to inclose, A autliorised to distrain the 
cattle of strangers trespassing, but no fenc.e was 
mad<‘ : — Held : Hk* owner of an allotment in B. 
could not distrain cattle wJ)i(di had strayed into 
his allotment- from a common in W., in iiursuance 
of an alleged light of common pur cause, de vicinage 
in the inhabitants of W. — Wej.ls v. Peakcy 
( 18.35), I Bing. N. (\ 55(5 ; I Scott, 42(5 ; 1 L. .1.0. P. 
Ill; 131 E. R. 1232. 

Annotations : — Refd. l*rU’]>a.i*<l r. 1‘owell (1845), 10 Q. B. 

589 ; Jenos v. Itobiii (1847), 10 g. B. 620. 

136. .1 — Clarke v. Tinker, No. 128, 

ante. 


Srn-sp:rT. (>.— Sole Vestuhb, etc. 

A. Origin of Right, 

137. By grant For years.) — Mopntjoy v. 
TiiKDRUE (1(538), 2 Roll. A hi*. (J2 (E. 2). 

138. — ^ ■ Or prescription.] — A man may law- 
fidly grant/ the pasturage A the fei'ding of his land 
when that is not sowed, A by consequence, if that 
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Sect, 1 . — Common of pasture: Svh^secL 0, A., H., C, 

D, ; s uh-sect, 7. j 

may be good by grant, it may bo good by prescrip- 
tion. — S fauke’s Case (1621), Win. 6 ; 124 H. 11. 5. 

139, ,] — In an action of trespass, 

for taking A- inipomiding pltf.’s cattle, in P. & O. 
field, deft, pleaded, first, that T. & Ids ancestoi‘s 
had been immemoiially used to have, for them- 
selves, ifc their heirs & assigns, the sole & several 
pasturage in 217 acres of P. & G. field, in gross, 
for all l\iB & their cattle, from Sept. 4 in one year, 
to Apr. 5 in the following year ; that T. in 17.55, 
by indenture granted the pfisturage to 8. his heirs 

assigns for ever ; that .T. who claimed by 
descent from 8. in 1830, demised the pasturage 
to deft, (not saying by deed), who seized pltf.’s 
cattle, because they were dex>asturing the land in 
question. Deft, pleaded secondly that for 30 
years before suit commenced, J. <fe his ancestors 
had enjoyed of right, without interruption, for 
himself & themselves, his their heii’s assigns, 
the sole ))asturage in the field in question in gross, 
stating a demis(‘, but not by deed, to deft. ^ 
concluding as in the fix’s! plea. The replication 
traversed specially the right of T. as alleged in 
the Ill’s!- pli’a, tSc traversed the enjoyment of J. 
as of right, without interruption, for tliijiy years, 
as alleged in the second plea. Within the last 
twenty years, encroachm(;nts had be(?n made upon 
the 217 acres, by buildings inclosures, about 
forty acres had in this way been appropriated by 
individuals, but no encroaciimonts had b(»en 
made upon that part of the 217 acres, on which 
the alleged trespass took place : — TIeld : (1 ) these 
interruptions, being of modern date, did not 
prove that T. had no right to the pasturage in 
1755 ; (2) the interi’uptions not having been made 
upon that part of the land whei’c iiltf.’s cattle were 
depasturing, they were not conclusive evidtuice 
of an int-(‘iTU])tiori of deft.’s enjoyment of. that 
part- ; (3) a lease A agreement made by t.he 

ancestors of tin* xjresent owner, by which tlu’y 
demised the pasturage in quest ion t o one U, wei’e 
admissible in evidence, as proving the seisin of T., 
tlic original grantor of the pasturage, by showing 
the enjoyinent of })arties who claimiHl under him ; 
(1) the right of jiasturage in question was caxiabh’ 
of being conveyed, did not necessarily descend 
to the heir. 

Qu, : (5) whether the right of pasturage in 

question was within Prescription Act, 1832 (c. 71), 
H. 5 ; (b) whether a right of common in gross is 
within thfj equity of that sect. 

Scmbic : (7) the statement that T. demised the 
right of i>asturage in question, without/ stating 
that he demised it by deed, was good after verdict. 
— VVeu^ome V, Upton (1810), 6 M. A W. 530; 
9 L. .T. Hx. 151 ; 151 E. It. .521. 
jintwtaiwnti ; — Js to (I) <Sc (2) CoDSd. DiivicH r. 

1() Q. li. 51G. Refd. Hhutt.lcworlli r. Lo J^'lonilnpr 

(IHG.'i), 11) V. U, N. S. «S7. As tn (/>) & (G) Consd. M<»unsey 

r. iHiiiay (1805), 3 II. &: (\ 48G. Refd. bailey r. .sicplioiis 

0802), 12 C. B. N. 8. 1)1 ; 8Juittlewortii r. Lo Fleiniiij? 

(J8G5), 11) C. Jt. N. 8. 087. 

140. By custom — Manor,] — (1) The copy- 
holders of a manor may Jiave tJie sole A several 
pasture in the lord’s soil A exclude Jiim. 

(2) Wliere copyholders chiim common, or tlie 
several pasture in the lord’s soil, it is not lu’cessary 
to show what estate they have in their copyholds, 
because the custom annexes it as a profit to their 
estates for the time being. 

(3) ('V)pyholders may by custom have t-hc sole 
pasture in exclusion of the lord. 

(4) Where one claims common appurtenant it 
must be for bis cattle levant & couchant, because 
it is the standard of t/he profit he is to have. 


(5) But whore copyholders claim the sole 
pasture in exclusion of the lord, it is not proper to 
limit it to their cattle levant & couchant. 

(6) One who claims common in gross or for 
his cattle levant & couchant, cannot license a 
stranger to put his cattle on the common, but 
if he claims coimnon only for a certain number of 
cattle, or the solo pasture he may. 

(7) A licence by copyholders who have the solo 
pasture to a stranger to put in his cat/tle must be 
by deed. — IlosKiNS r, lloBiNS (1071), 2 Keb. 
842 ; Poll. 13 ; 2 8aund. 319 ; 1 Vent. 123, 103 ; 
84 E. K. 533 ; std) nom, Hoberts v, Hoskins, 
2 Keb. 757 ; sub nom, Hopkins v, Robinson, 2 Lev. 
2 ; 1 Mod. Rep. 71. 

Annotations As to Q) Consd. Bailoy v. Stonhons (1802), 
12 C. B. N. a. Ul. Refd. B. v. ChurcWll (1825), 4 B. & O. 
750 ; Joneq r. Hicliard (1837), G Ad. & El. 530 ; Welcome 
V. Upton (1840), 6 M.& W. 53G ; Davies r. WllliamH (1851), 
10 0- B.546. As to (2) Refd. Cronther v. Oldfeild (1700), 
1 Sulk. 3GI. As to (3) Reid. .Touch v. lliohard (1837), 
G A<1. & El. 530. As to (7) Refd. Hewlitu v. Shlppam 
(1820). 5 B. & O. 22i ; Perry v. Fitzhowo (1840), 8 Q. B. 
757 ; IloJford v. Bailey (1819), 13 Q. B. 420. 

R. Season of Year, 

141. By prescription -Part of year. -Walton 
V, Latimeii (1309), Y. B. 2 Edw. 2 8el. 8oc. p. 81, 
pi. 27. 

142. For different animals during 

different periods.] — Wjhoatelanu v, Payne 
(1030), 2 Roll. Abr. 207 (L. 1). 

143. Overrides right of lord of manor.] 

— Benet V, Mouse (1077), 3 Keb. 737 ; 84 E. R. 
982. 

144. Owner of soil — Has right of 

action for damage to soil — Not for damage to 
pasture.] ™A. is seisi’d in fen* of a close, upon 
wliich the burgesses of B. liave a right, during a 
certain ijoiiion of the year, to depasture tlu.’ir 
cattle, have, during that period, exclusive pos- 
session of th(‘ close : Held : A. may maintain an 
action of tresjxass against a party who, during that 
period, commits a t tHisixass in the subsoil by digging 
iioles, but/ not against one who, during tliat- period, 
mei’ely rides over the close. — (^)X v. (li.UE (1818), 
5 C. B. 533 ; 17 L. .1. il P. 102 ; 10 L. T. O. S. 
371 ; 12 .lur*. 185 ; 130 E. R. 987. 

AmtoUilions : — Consd. lOrlumlH v. Davies. (19211 1 CIi. 00. 
Rr^fd. Pilr?rlm v. Southaiiiptou 8c Doruhestor By. (1848) 
12 L. T. (). 8. 127. 

145. Whole year.] -A i)i’cscjiption t/O have 

ihesoh; pasture of a close for the whole year held to 
be good. — Noirrii v, Cox ( 1 008), i Lev. 253 ; N'augli. 
251 ; 83 E. R. 394. 

Anmdaliom .'—Refd. Welcoino v. Upton (1840), G M. & W. 
53G r'* Lonsdale v. Uitrer (IS.")!)), 11 Exch. G51. Montd. 
CToulhor V. Oldfeild (1700), 1 Salk. 304 ; SelioloH v. Uar- 
greaves (1792), 5 Term Hop. 4G. 

146. .] — A prescription to have 

the sole pasturri of a close for all the year is good 
though it la; to t.he (‘xcliision of the lorxl ; i\> is not 
like a prescription to have the whole common to 
the exclusion of the lord which would be repugnant 
A void. — PoiTEK V, Noimi (1009), 1 Lev. 208 ; 
2 Keb. 513, 517 ; 1 Saund. 310 ; 1 Vent. 383 ; 
83 E. R. 409. 

Anmjlatbms : — Apld. JonoH V. HicLard (1837), G Ad. & El. 
530. Refd. Hoskins r. Robins (1071), 2 Kob. 842 ; Boberts 
V, Hoskins (1071), 2 Kob. 767 ; .lonos r. Maunsoll (1779), 
1 Doug. K. B. 302 ; B. v. Cliurohlll (1825), 4 B. & C. 750 ; 
Woloonie Upton (1840), C M. & W. 530. nentd. Croutlior 
V. OldfolJd (1700), 1 8alk. 301 ; Lonsdale v. lligg (1850), 
25 L. J. Ex. 73 ; Dalton v, Angus ( 1881 ), 0 App. Cas. 740 ; 
Goodman r. Haltash Oori>n. (1882), 7 App. Cos. 633 ; 
A.-G. V. Aiitmbus, [lyOOJ 2 Ch. 188 ; Derry v. Sanders, 
tl919J 1 K. B. 223. 

147. Grant — Part of year.] — W ihghtt. Hobeht 
(1723), 9 Mod. Rep. 04 ; 88 E. R. 318. 

Amwiations Saltasb Corpn, v. Goodman (1881), 7 

Q. B. D. 106. Mentd. Goodman v. Saltash Oorpn. (1882), 
7 App. Cas. 633 ; Re Christohurch Inclosuro Aot (1888), 
38 Ch. D. 520. 
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C, Nature of Right 

148. Pasturage — Vested in corporation of bor- 
ough — Distinguished from right of common.] — 

Tlic corpn. of a borough had from time immemorial 
exercised, by actual enjoyment by the free bur- 
gesses or by way of receipt of rent or acknowledg- 
ment, a right of pasturage for all cattle, slujop & 
other commonable animals, levant & couchant 
within tlio borough, over lands in the neighbour- 
hood of the borough, during a ceriain season of the 
year, there was no evidence that during such 
season the ownei*s or occupiers of the lands in 
question, or any other pei’sons, had exercised the 
right of pasturage over sucli lands. The corpn. 
had from the time of Ileni*y VIII. from time to 
time exercised the right of releasing for valuable 
consideration their rights of pasturage over por- 
tions of the land subject thereto, still continuing 
to exercise their rights over the rest as before, 
witliout any resistance therel-o upon the ground 
that the release of the part of the land extinguished 
the right as to all, which would have been tlu* case 
witJi a m(‘rc right of (^omriion. In the releases & 
ot-h(‘r deeds of conveyance maile by the corpn. in 
reference' to tlieir rights, they had always been 
ch*scrib(‘d in t-(‘i*ms which would be appropriate to 
rights of common st rict ly so called : — Held : 
according to the princi])le of law by which a legal 
origin is, if i)ossible, to be presumed for a long 
established i^ractice, it must be presumed that 
what the corpn. was entitled to was “.so/o rc.s/nm,” 
or an exclusive right- of i)a.sturage over the lands 
in question, not a right of common, which would 
have b(‘en extinguished by a release of pai't of the 
land, notwithstanding the descri])tion of th(‘ right 
as a right of common in a long 8eri(‘S of documents. 

- .loiiNsoN r. Hahnks (1873), L. li, H C, P. .527 ; 
12 L. il P. 251) ; 21) L. T. ()5, Ex. Vh. 

AnmttaHintu : — Reid. Sullush ('erpu. v. (lOedniaii (1880), 

0 L\ l\ JJ. -J3l ; Slnip.soii v, Oodiiiuncliestor Corpn. (181)7), 
77 \j. T. 401) ; 13rocklol»iiiik v. 'J'lioiiipKOii, [lUOiiJ 2 CJi. 
.'HI ; A.-O. V, Iloriior, [IIUIJ] 2 Cli. 140. 


149. Grant of licence to stranger — Must be by 
deed.] lIosiaNs v. Ponuvs, No. 110, ante. 

150. No right of agistment —Proof of agistment 
not evidence of right.] — J ones i\ Kk iiaud, No. 
70, a)ifc, 

151. “ Inhabitants able to buy three cows 
Every inhabitant owning three cows — Construction 
of grant.! — Wukjut v. llonEur (1723), U Mod. Hep. 
tU ; 88 E. R. 31.S. 

AntiotaiiotiA ; — Oonsd. Goodman V. SBltasli Corj’ii. (1882), 
7 Api). C’as. ; /ie ClirMcliurcli lucloBuro Act (1888), 
:)8 CJi. 1). 020. 


D. Dcierminaiion of Right. 
See Nos. 1*18, a/dc, 773, post. 


Sun-sECT. 7 .— Eoldage and Eoldcouuse. 

152, Foldage & foldcourse distinguished.] — 

h'aldagium is [tlm right of a man] to have, slu'cp 
folded in his ground, as falda cursus is a sheep walk 
or feed for liis sheep. — R ickman v. Allen (1090), 
2 Vent. 138 ; 80 E. R. 355. 

163. Foldage or freefold — What is.] — The right 
of f reef old is the right to have the sheep of the 
tenants to manure the lands of the lord at night. — 
Anon. (U85), Y. B. 1 ITcn. 7, fo. 24, pi. 17. 
Anmiation: — ^Retd. Punsany & Leaders Case (ITiSH), 1 

Loou. 11. 

164, Does not extend to common.] 

1 rescription for foldage cannot extend to a com- 
ition, for the nature of freefold is to have sheep to 


manure the lands of the lord at night. — Suarpm v. 
! Bechenowe (1088), 2 Lut. 1249 ; 125 E. R. 

I 092. 

I AnnoUUiov Consd. Robinson v. Duleop Singh (1879), 11 
! Oh. D. 798. 


156. 


May be combined with right of 


common by day.] - Brook v. Willet (1703), 2 
lly. Bl. 224 ; 120 E. R. 519. 

156. Foldcourse or sheep walk— May be 
prescribed for.]— Punsany & Leadeiw Ease (1583), 
I J.eon. 11 ; 71 E. JE JO. 

Annotation : — Refd. WilkOB v. Broadbent (17Ji), 2 Strtt. 1224. 

157. Nature of,]— (1) A foldcoursci is a 

right of common a[>i)urtenant of i)asture for sheep, 
against wiiich (2) the lord of Ihe manor can 
ap])rov(* undcT Stat. Meiion (20 Uen. 3, c. 4). 

(3) Tlio proviso in tlie Stat. Westminster II. 
(13 Edw. 1. c. 4(J) (lo(‘S not. prevent th<' lord from 
ai)proving in such a cast', for it only prevents 
derogiitiori from an expi’ess grant. — Rt.»iUNsoN v. 
Ruleei* SiNc.it (IS7S), [\ (Ml. |). 798 ; 39 E. T. 
313 ; 27 W. U. 21, i\ A. 

An tuitaiions : — fo (2) CODSd. lIobtM'tKon r. ITurlopp (1889), 

43 fMi. D. 481 . (ivnerattu, Refd. JRalvoni Hills ( 'onstTvalorfi 

V. VViiltmoro (1909), 8 J,. G. R. 179. Mentd. lie Mav 

(1883). 2r> (Jh. D. 231 ; Cliestcrnelil r. HijutIm, 11908J 2 

Ch. 397. 

158. Appendant — ^To leasehold land.] — 

IlUDDlJOSTON V. VVOODRUFFE (l()18), 2 Roll. Rep. 
OJ ; 81 E. R. 059. 

159. To tenement.] — EiELinNct v. 

Wren (1559), ('ary, 40 ; 21 E. H. 25. 

160. Appurtenant —To manor.] -Set mine it 

r. Day tfc JVIason (1030), Pro. ('ar. 132 ; 79 E. R. 
975 ; .sub ttoni. Day r. Spooner, W. Jo. 375 ; 4 
Vin. x\br. 591 , pi. 1. 

Annotation : — Refd. Hayward r. Cimnliiglun (l(>r>7), 1 Lev, 

231. 

161. .] — Robinson e. Duleep Sjnoh, 

No. 157, ante. 

162. Extent of right.] — Upon tin* trial of 

a ft'ignetl issut' to ti y wlietlier A, was entith'd for 
A in respt'ct of B., to a sejiaraU' right- of fei'tling 
A folding an unliinitt'd niimbi'i' of sheej) over 
certain open iieltls A commons, it ap]H‘iu*t!d that 
A. had a right of common ov(*r such oiien fields A 
commons in rt'spt'ct of slu'tip It'vant A eoucliant 
upon B. :—llrld: (1) tlie evidt'ina* lu'gathfd the 
unlimited rigid- ciaiined, A the verilict was properly 
found foj' deft. 

Tlie elaim ]nit in iiy jiltf. btdort* the comr. was 
in t-Jie form in w hiidi it- had iieen stated in t he issiu*, 
A- his claim in respect of H. had bei'ii admitted by 
the conn*. : — Held : (2) a rule for ref(‘n*ing it to 

the master to arin'ud t-lie issiir, A for a iic*w ti‘ia.l 
to be had upon tlu^ issue so ain(*nded, .sJiould be 
(liscdiargod. 

(3) IMtf. claimed in resjiect of all tlie freehold 
wliich formerly belongi'd to th(‘ manor farm, a 
separate right of fei'ding A fohling an imlimitt'd 
number of sheej) e\(4nsivi‘ly to his own use, called 
t-lie manor Hock, having A ('xcrcising e<pjal rights 
of pasturage, in every respt'ct with tlie, town flock, 
over, ill A upon all the open tiekls A commons of R, 
This is not a claim of a right- of common in respi'ct 
of sheep levant A couchant on the land, but- for 
any number of sheep so as not t o exceed the right 
of pasturage exercised by t-be town Hock. TMie 
argument urgi'd on the part of pltf. sliows that 
such a right might, by inopei* proof, have been 
established (Eilskine, .1.). - IvAT-r r. Mann (1812), 
3 Man. A O. (>91 ; 1 Scott, N. II. 312 ; 11 L. J. C. L\ 
82 ; 133 E. R. 1318. 

Annofatum .---GeneruUu, Mentd. Hlaf^kctt r. llidout, 1191 5 J 

2 K. H. 415. 

163. Inclosure against right — By copy- 

holder.] -It is a custom, that no copyholder may 
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Sect, 1 . — Common of pasture : Suh-sccis, 7 dt 8. Sect, 
Snh-sccis l,2,3<t’4. Sect.'S: Sub-sect, 'i .] 

inclose any copyhold land without the license of 
the lord ; & if any be inclosed without license, 
then a reasonable lino should be assessed by the 
lord or his steward, for th(! iriclosure, if the lord 
would acc(‘pt thereof. li- is also a custom that if 
the lortl will not accept thereof, then the copy- 
holder which so incloseth shall be punished at 
every ct. aft er, until he open that inclosure i — 
Held : when the lord had a field course for 500 
ewes, over the lands of his copyholders, a tenant 
who inclosed it did not incur a forfeiture.'-'“P Aston 
V, Utijeii (1020). Hut. 102 ; Hot 5 ; Titt. 204 ; 
123 K. II. 1131. 

Ann^iaiion : — Mentd. K. v. Budd (1758), I'ark. 190. 

Inclosure by custom, .see, tjoierally, Pai’t XTII., 
Sect. 2, jwst. 

164. Approvement against right- -By lord 

of manor — Statute of Merton,] — P omxnson v. 
IKtlkep Sinoh, No. (mfc. 

166. Who may claim right — Corporation — In 
que estate.] — Diokman v. Allen (1000), 2 Vent. 
138 ; 80 E. K. 355. 


Sub-sect. 2. — In kespect op what Tenements. 

174. New house — In borough.] — White v, 
Coleman (1073), 1 Preem. K. B. 134; 3 Keb. 
247 ; 89 E. B. 98. 

Annotations — Expld. SalfaHh Corpn. r. Goodman (1881), 7 

Q. 13. 1). lOH. Bold. Weekly Wildmaii (1098), 1 Ld. 

Rayin. 405 : Goodman v. SaltaHh Oorpii, (1882), 7 App. 

Cas. iilV.i. Mentd. lie Clirlstchurch Inclosure Act (1887), 

3.5 Ch. 1). 355. 

175. Ancient house rebuilt.] — The destruc- 

tion of an ancient house, to which rights of common 
of estovers & turbary were appurtenant, does not 
necessarily operate as fui abandonment of those 
rights. The rights may be enjoyed as appurtenant 
to a new house erected in continuance of the 
ancient/ house, provided that no greater burden 
is imposed upon the servient land. The question 
w’lietlKM* the new house is or is not in continuance 
of the ancient house is a (piestion of fact. In order 
to be a continuance of tlie ancient house it is not 
necessary that the new house shoidd be built upon 
the foundations of the ancient house. — A.-O. v, 
Bevnoj.ds, [1911] 2 K. B. 888; 80 L. J. K. B. 
1073 ; 104 L. T. ,S52. 

House enlarged or altered.] —Ncc Nos. 183, 207, 
209, 210. 211,po.s/. 


8uh-sk('t. 8. — Commonable Beasts. 

166. What are — Not pigs.]— P obte v. Walker 
(1557), Beni. 8, pi. 29; Hen. A U. 15; 73 E. B. 
930. 

167. Horses— Include gelding.] — A pre- 

sciiption to have common for all hor'ses, etc., will 
support- rf‘ph'vin for a gelding, (dc. — STAiUdiTON 
V, Mouse (1000), Cro. Eliz. 7t)S ; 78 E. K. 
1027. 

168. Great beasts - Include gelding.] — 

Standrei) r. SiioitDiTC'ii (1020), Cro. .Tac. 580 ; 79 
E. B. 190. 

169. Evidence of right— Prescription for all 
commonable cattle — Not supported by proof of 
common for sheep & horses only — Prescription 
for particular sort of cattle -Supported by proof 
of general common.] -Biung v. Henley (1700), 
Bull’s N. P. 1772 ed., 58. 

170. Proof of exercise of right for all 

cattle kept — Question for jury.] I’ltf. clainuMl a 
right of common for all his commonabh* cattle. 
The proof was, that he had t urned on all tln' ealtle 
that- he ki‘pt, but he had lU'Ver kept- aivy shee]) : 
Held : t his was eAuderice of a right for all common- 
able cattle which ought to liave been h‘ft to the 
consideration of the jury. — Manifold v, Penning- 
ton (1825), 4 B. tV (\ ihl ; h Dow. iV Py. K. H. 
291; 3 L. .1. O. S. K. B. 182; 107 E. B. 

1019. 

See Paid- 11., Seed-. 1, sub-sects. 2, 3, (uilc; 
Part HI,, Sect. 1 , post. 


Sec t. 2. COMMON OF TURBARY. 

Sub-sect. 1. — In General. 

171. By custom.] — OrT-upiers of houses may set- 
up a custom to cut turves (per CuiL). — Bean r. 
Bloom (1773), 2 Wni. Bl. 920; 90 E. B. 517; 
sub uom. Beatt v. Bloom, 3 Wils. 450. 

Annotation : — Refd. Austin r. Aiuhnrst (1877), .38 L. T. 217. 

172. Appendant— To house, not to land.] — 
Tyrrincuiam’s Case, No. 22, ante. 

173. Whether a tenement.] — B. v. Waukwoktii 
(Inhaiutants), No. 10, ante. 

See, further. Sub-sect-. 2, jmst. 

Alienation.] — Sec Part VH., Sect. 1, 


^ l-SECT. 3. — Wiic> may take. 

' 176. Mayor Sc burgesses — For inhabitants -Of 

old & new houses.]— White v. CV)leman (1073), 1 
Freein. K. B. 131 ; 3 Keb. 247 ; 89 E. B. t)8. 

; —Expld, Sallush Corpn. r. Gootlman (I SSI), 
7 (J|. B. 1). lOIi. Refd. Weekly v. Wlldman (H!98), 1 
Ld. Rayin. 405 ; Goodman v, Sallxifih (V>rpn. (1882). 7 
App. ('as. 1)33, Mentd. lie CJiri.stehnreh Jnelosuro Act 
(I(SS7), 35 Ch. 1). 355. 

177. Occupant.] -An occupant who is tmly a 
tenant- at- will, can ni*ver ha ve a right to .a common 
of turbary. 

I^ie nature of common of turbai*y is well known, 
which is nothing inori* than smdi a quantity of 
turfs as may he suUieient for the house to whi(*h 
the common is a])]ieiiilanl , but hei t* the cust (*m is 
lai<l not only in the tena-nls, but the occupants, 
which is a very gn'at- absui-dit -y, for an occuipaiit 
wlio is no more than a t(*uant at will, can nt*v(T 
have a right- t-o take away the soil of the lord 
(Lord llARDWicKE, (k).--IOLY (Dean k Chapter) 
r. Warren (1711), 2 Atk. 189 ; 29 K. H. 518, L. C. 
Annotation: — Mentd. Sc;rnttoii v. .Stone (1893). 9 1. L. K 
478. 

178. — .] — Bean r. Bloom, No. 171, ante. 

179. Freeholders of manor — Inhabitants.] — 
(1) WIhtc. riglits have been exercised from time 
imnnunorial the ct. is hound, if possible, to lind a 
legal origin for them. 

h>om time immemorial t-h(3 freeholders of a 
manor, in which there wert* no copyholdei-s, had 
exercised various lights of common over t-he 
waste, but the ct-. rolls showed that the right/S had 
filso lHH‘n exercised by the “ inhabitants ” generally. 
On a bill filed by four persons claiming to be free- 
holders, on behalf of themselves k all otlier the 
fi‘i‘<diolders of the* manor, t-o establish the common 
rights: -Held: (2) the exercise* of the; rights by 
the inhabitants was t-ei be accounted for on the 
supjiosition that the; rights belonged originally to 
the* free_;heddei*s, A: ^vere; exe*rcise;cl by te*nants k 
ot/liers occupying k interested in the land through 
th(*m ; (3) though, the rights be*ing claimed by 

prescription, t-lie fre*(;holde*r*s must bt^ supposed to 
have taken by se*parate grants, it was a reasonable 
way of accounting for tlie rights being exorcised 
by all, that each grant was wiih such privileges as 
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were enjoyed by all the other freeholders ; (4) a 
decree might be made in favour of one of pltfs., 
who alone had made out a clear title, & all other 
freeholders, & such decree might establish all the 
different rights of common, though he was not 
shown to have exercised them all ; (5) the neglect 
to pay a quit rent & do suit & service did not 
deprive him of his rights ; (d) a right to take turf 
& furze & gorse for use for fuel in tlie freehold€»rs* 
houses, subject to the power of the ct. leet to 
regulate the user by bye-laws, could be prescribed 
for. 

(7) In another similar suit there were copy- 
holders of the manor as well as freeholders, but 
none of them were parties. The bill was filed by 
freehold t^enants of the manor on behalf of them- 
selves and all other the freehold tenant-s, &: all 
ownei*s of freeholds within the ambit of the manor. 
The lights were proved to exist in the freehold 
tenant s, but not in the ownei*s of freeholds as such, 

it appeared that tlie copyholders also were 
entitled to rights of common: — Held: a decree 
could be made in the copyholders’ absence, &, 
though there was in fact a misjoinder of pltfs., 
relief could bo given, as an amendment might have 
bet^n ordered at the hearing. 

(8) Where the lord of a manor asserted a right 
to inclose the waste of the manor some of the 
freehold tenants under threat of legal xiroceedings, 
ceased to use the waste for depasturing cat/tle as 
they had theretofore done: — Held: this was not 
an intei'i'uption acquiesced in of right within 
I^rescrijUion Act, 1882 (c. 71 ), s. 4, so as to bar the 
riglit of the freeholders g(‘nerally.- “Waiiuick v, 
QUKKN’s (klLLEOE, OXFOHD (1871), 0 Ch. App. 
710 ; 40 L. J. Ch. 780 ; 25 L. T. 254 ; 19 W. K. 
1098, 1^. C. 

Annul ntiov s : — Asi to (2) Consd. hodford r. Ellis, (19011 
A. V. 1. Refd. London Sewers ('onirs. v, (llasso, Epping 
Forest Case (1874), 44 L. J. (1». 129 ; Evans v, Merthyr 
Tydill U. (J.. [1899] 1 Ch. 241 : A.-G. r. Reynolds, [1911] 
2 K. 11, 888. Ah to (d) Consd. Uc La Warr r. Miles (1881), 
17 Ch. D. 03.0. Reid. Heath r. Henno, [1905] 2 Ch. 86. 

to (7) Consd. Bedford r. Elli«, [1901] A. C. 1. Refd. 
A.-G. r. Barker (1872), L. H. 7 E.xoh, 177 : Chestertlold 
r. Harris. [1908] 1 Ch. 230. Ot neralli/, Mentd. Hall v. 
Byron (1876), 4 Ch. i). 667. 


Sub-sect. 4. — Extent of Eight. 

180. User on premises entitled — Not for sale.] — 

Deft, claimed that he A his ancestors A all whoso 
(‘st-ate lie had in a collage liad used to have eom- 
mori of turbary t o dig A sell ad libitum as belonging 
to t-lie house : — Held : bad, for a common apper- 
taining to a liouse ought to bo silent in the house 
A not sold abroad. — Valentine v. Penny (1005), 
Noy, 145 ; 74 P. K. 1107. 

Aniwtniiona : — Refd. Clicaterflckl v. Harris, [1908] 2 Ch. 397 ; 
A.-G. V. Koynolds, [1911] 2 K. B. 888. 

181. For fuel.] — A prescription in respect 

of an ancient house to have as many turves every 
year as two men could dig in a day is not good 
without showing that the turves were for burning 
in the hou.se. — Haywabd v, Cunnington (1008), 

1 L(^v. 2:n ; 2 Keb. 290, 211 ; 82 E. K. 282 ; sid) 
aom. Heyward v, Cannington, 1 Sid. 354. 
Annotations : — Refd. Fawcett v. Strickland (1737), Willos, 

57 ; Wilkes v. Broadbont (1744), 1 Wils. 63 ; Cliosterlieid 
V. Harris, [1908] 2 l9i. 397. Mentd. Spooner v. Day & 
Mason (1636), Cro. Car. 432. 

152. Regulation by bye-laws.] — 

Warrick v. Queen’s College, Oxford, No. 179, 

(17} te. 

See, ahtOi No. 177, ante, 

183. Limited to ancient requirements — New 
chimney built.] — Mhoseley’s Case (1032), Clay. 8. 
See, also. Nos. 207, 209, 210, 211, post, 

J. — ^VOL. XI. 


Ig 4 , Effect of Forest Inclosure Act.] — 

A.-G. V, Gauntlett (1829), 3 Y. A J. 93 ; 148 
E. K. 1107. 

Annutalions : — Refd. A.-O. v. Reynolds, [1011] 2 K. B. 888. 

Mentd. Salisbuiy v. Gladstone (I860), 0 Jur. N. S. 1209. 

185. Returflng gardens — Repair of hedges and 
banks — Custom too large & bad for uncertainty.] — 

Several customs pleaded for all tenants of a manor, 
their farmers A occupiers of tenements of the 
manor, having gardens, to take soil covered with 
grass, on a common, for making A repairing gra.ss 
plots in gardens for the improvement thereof ; & 
for the improvement of the gardens ; A further, 
for the making A repairing of banks A mounds for 
the hedges A fences of tenements belonging to 
the manor ; A further, for the improvement of 
such tenements, not saying agricultural improve- 
ment : — Held : to be too largo A uncertain, A to 
be destructive of the right of common.-— W ilson 
(Lady) v. Wtlles (1809), 7 East, 121 ; 3 Smith, 
K. ]L 1(57 ; 103 E. K. 40. 

Annotniiona : — Consd. Clayton v. Corby (1843), 5 Q. B 415 ; 

.Salisbury v. Gladstone (1861), 9 H. L. Cas. 692 : Hall v. 

Byron (1877), 4 Ch. D. 667. R^d. A.-G. v. Gauntlett 

(1829), 3 Y. & .1. 93 ; Hull v. Nottingrhani (1875), 45 

L. J. Q. B. 50. Montd. Constable r. Nicholson (1863), 14 

C, B. N. S. 230 ; Chesterfield v. Harris, [1908] 2 Ch. 397. 

186. Part of common where no turf can be 
got — No inference of common of turbary over — 
Though exercised over common generally.] — 

Trespass for breaking A entering a close of pltf. 
A breaking down a wall. Pleas, justifying the 
alleged trespass under the exercise of a right of 
common of turbary enjoyed by prescription in, 
upon A throughout U. Common, whereof the close 
in which, etc. was parcel, A from which it had been 
wrongfully inclosed. Replications, traversing the 
common of turbary in, upon A throughout the 
close in which, etc. modo et forma, (Vnnmon of 
turbary had exist(‘d A had been exercis(‘d over G. 
(■ommon generally ; but wit h respect to the spot 
in question, before it was inclostkl, the jury found 
tliat within living memory it had not been capable 
of growing turf for fuel, or anything in the nat ure 
of turf : — Held : under the issues raised, the 
exercise of the right over the common generally 
was admissible evidence, from wliich it might have 
been inferred that the original presumed grant 
extended to the locus it} (juo, A defts. were not tied 
down to show an actual exercise of the right over 
the particular spot, but such inference could not 
be made, when it appeared in effect that from time 
immemorial it had been impossible to exercise 
the right over the locus in (fuo,- PeardoN v, 
Underhill (1850), 10 Q. B, 120 ; 20 L. J. Q. B. 
133 ; 10 h, T. O. S. 202 ; 15 J. P. 705 ; 15 Jur. 
105 ; 117 C. R. 824. 

Annotation: — Mentd. Scrutton v. Stone (1893), 9 T. L. R. 

478. 


Sect. 3.— COMMON OF ESTOVERS. 

Sub-sect. 1. — Origin and Nature of Right. 

187. Cannot be severed A made In gross.] — 

Anon. (1489), Y. B. 5 lion. 7, fo. 7, pi. 15. 
Annotation :—'RaAA, Spooner t\ Day & Mason (1636), Cro. 
Car. 432. 

188. Custom — Copyholders - Timber & wood.] — 

Ayray p. Bellingham (J075), Cas. iemp. Pinch, 
199 ; 23 E. R. 109. 

189. Inhabitants — Rushes.] — A custom 

for all the inhabitants of T. to cut rushes on T. 
common is a good custom. — Rackham v, Jesup A 
Thomson (1772), 3 Wils. 332 ; 95 E. R. 1084. 

190 . .J — Occupier of a messuage 

A lands, who lias common in the lord’s waste 

c 
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Sect, 3. — Common of estovers: Snh^seds, 1, 2, 8 <& 4. 
Sect. 4 : 

may sot up a custom to cut rushes, as annexed 
to his rij^ht of common. — Bean v. Bloom (1773), 
2 Wm. Bl. 020 ; 90 E. B. 547 ; siib nom. Beau v. 
Bloom, 3 Wils. 460. 

AnnotaiUm : — Reid. AuRtin v. Amhiirst (1877), 38 L. T. 217. 

191. Crown grant — Incorporating Inhabitants.] 

— (1) A right claimed by the inhabitants of a 
parish to cut tk carry away for use as fuel in their 
own houses fagots or baskets of the underwood 
growing upon a common belonging to the lord of 
the manor is a right to a profit a prendre in the 
soil of anot'lier. Such a right, therefore, cannot 
exist by custom, prescription, or grant, unless it be 
a (/I'own grant which incorporatos the inhabitants. 

(2) Such a eVown grant will not be presumed 
from proof of user by inhabitants if the presump- 
tion is inconsistent with the past existing state of 
things, k there is no t race of such a corpn. having 
existed at any time, Su(h a presumption would, 
moreover, be wholly unreasonable in a case where 
at the time when the corpn. w#is supposed to be in 
existence k entitled to the right, the tenants of 
the manor were exercising inconsistent lights k 
asserting their entire cont rol over the underwood. 

(3) The user must be connected with the right 
claimed. A iirescriptive right to cut underwood 
in respect of a particular house is not established 
by proof of user when the only evidence is that the 
right, was exorcised in respect of the inhabitants 
of the parish generally. — K iveks (IjORD) r. 
Adams (1S78), 3 Ex. D. 301 ; 48 h. .T. Q. B. 47 ; 
39Ti. T. 39; 12,1. P.728 ; 27 W.K. ,381. 
Annotations: — As to (1) Ck)nsd. Goodman v, Saltash Corpn. 

(1882), 7 App. Caa. 033. Refd. De La Warr v. Miles (1 881), 
17 (Jh, 1). ,53,5; A.-Q. v. Antrobua, 11906) 2 Ch. 188. 
Aa to (2) Refd. Sallosh (^orpn. v, Goodman (1880), ,5 
C, P. I). 431 ; Turner r. Salmon (188,5), 1 T. L, II. 482 ; 
Kmitli V. Andrews, 1 1 891 1 2 Ch. 678 ; Harris v. Chesterfield, 
11911] A. C. 623 ; A.-O. v. Homer, (1913) 2 Ch. 140. 
Aa to (3) Refd. A.-G. v. HcynoJds, [1911] 2 K. B. 888 ; 
A.-G. V. Horner, [1913] 2 Ch. 140. Oenerally, Mentd. Re 
Do la Warr’s Estates (1881), 16 Ch. D. 587. 

See, also, Agricultuhe, Vol. II., p. 101, No. 816. 

192. Prescription.] — Anon. (Kill), Godb. 182; 
78 E. R. 110. 

] — IjA Warr (Earl) v. Miles, 
No. 78, ante. 

Distinguished from grant of sole right.] — See No. 

216, posh 


Sub-sect. 2. — In re.spect of wttat Tenements. 

194. House only.] — Estovers cannot be appor- 
tainiug t o lands but to houses only. — C hichester 
(Bp.) & Stbodwick’s Case (1613), (iodb. 234 ; 
78 E. R. 136. 

Annotation: — Coned. A.-G. r. Reynolds, [1011] 2 K. B. 88,8. 

195. New house — Ancient house rebuilt.] — 

Bryehs V. liAKp; (1(5,55), Sty. 44(i ; 82 PL R. 850. 
Annotation : — Refd. A.-G. V. Reynolds, [191 IJ 2 K, B. 888. 

196. .] — A.-G. V. Reynolds, No. 

175, ante. 

See, also, No. 397, post, 

197. Church — Grass for strewing floor.] — A 

prescription for cutting of grass to strew the floor 
of a church is good. — B ond’s Case (1639), March 
16, pi. .38 ; 82E. R.,391. 

Annotation: — Dbtd. Constable v, Nicholson (1863), 14 
C. B. N. S. 230. 


Sub-sect. ,3. — Who may take. 

198. Not apportionable In right of dower.l — 

Anon. (1309), V. B. 2 Edw. 2, Sel. Soc. p. 58, pi. 11, 
See, also, No. 1U2, ante. 


199. Heir of grantee.] — (1) If a man be seised 
in fee of a house in right of his wife, & a grant be 
made to him A his heirs, to have estovers to bum 
in the house, the estovers shall descend to the 
issue of tlic husband & wife. 

(2) If a man seised of a house ex parte maknrnd 
has a grant of house-boto to be burnt in the 
house, ft shall go wdth the house to the heir ex parte 
maternd. — Syms’ Case (1608), 8 Co. Rep. 61 a ; 
77 E. R. 649. 

Annotations : — Generally, Msntd. 8hlpley*H Case (1010), 
8 Co. Rep. 134 a ; Fowlo v, Doglo (1674), Froem. K. B. 
157. 

200. Inhabitants — Custom.] — Rackiiam v, 
.lEfiUP & Thom: 80 n, No. 189, ante. 

201. Or freeholders — Of manor.] — War- 

rick V. Queen’s C^ollege, Oxford, No. 179, ante. 

202. Of parish — Only by Crown grant — 

Grant not presumed.] — Chilton v. London Corpn. 
No. 272, post. 

203. .] — Rivers (Lord) v. 

Adams, No. 191, ante. 

See, also, Agiucultuhe, Vol. II., p. 101, Nos. 
811, 816. 


Sub-sect. 4. — Extent op Right. 

204. In general.] — A. claim to have reasonable 
estovers in woods & house-bote & hay-bote for 
building k setting up enclosures k making ploughs 
k carts k for repairing old liouses : — Held : good. 
— De a. V. 1)0 B. (1337), 1 1 lib. Ass. fo. 30, pi. 13. 
Annotation: — Refd. Webb’s Case (1608), 8 Co. Hop. 45 b. 

206. Must be certain — Claim to cut 

boughs of some trees, not all — Bad.] — Crosse v. 
Abbot (1005), Noy, 14 ; 74 E. R. 985. 

Annotation : — ^Refd. Awhnicad v. Ranger (1700), Fortes. Rep. 
152. 

206. For repairs — Of hedges — Must be certain.] 

—Anon. (1467), Y. B. 7 Edw. 4, fo. 27, pi. 8. 
Annotations Hill v. Cock (1872), 26 L. T. 185; 

A.-G. v. Reynolds, [1911] 2 K. B 888, 

207. & building new houses.] — A proscrip- 

tion to have estovoi‘s, not only for repairing, but 
building new liouses on the land, is gciod. — 
Arundel (Countess) v. Bteere (1604), Cro. .Fac. 
25 ; 79 E. R. 19. 

208. “ Without destruction ” — Limited to 

necessities — Construction of grant.] — 8 tampe r. 

IGESSE (1619), 2 Roll. Rep. 7,3 ; SI E. R. 067. 
Annotation : — Mentd. liockwood v. VVootl (1811), 6 Q. B. 31. 

209. Limited to ancient requirements— New 
chimney built.] — If a man has estovers by prescrip- 
tion to his house, although he alters the rooms k 
chambers in it, as to make a parlour where there 
was a hall, or a hall where the parlour was, k the 
like alteration of the qualities, not of the house 
itself, by wliicli no pj’ejudice accrues to the owner 
of the wood ; it is not any destruction of the pre- 
scription. Adthough he builds new chimneys, or 
makes an addition to the old house, he shall not 
lose lus prescription ; but he cannot employ any 
of his estovers in the new chimneys, nor in the part 
newly added. — L uttrel’s Case (1601), 4 Co. liep. 
84 b ; 76 E. R. 1063. 

Annotaliona : — ColUid. Allau v. Gomin© (1840), 11 Ad. 8c El. 
759 ; Aynsloy v. Glover (1874), L. H. 18 En, 544 ; A.-G. 
V, Reynolds, [1911] 2 K. B. 888. Refd. Brown & Tucker’s 
Case (1610), 4 Loon 241 ; Dowglas r. Kendall (1610), 

1 Bnlst. 93 ; Popliain r. Woolcott (l(j66), 1 Sid, 291 ; 
Wilson V. Townend (1860), 1 Drew. & Sm. 324 ; Hill v. 
Cock (1872), 26 L. T. 185; Warren v. Brown, [1900] 

2 Q. B. 722 ; Colls v. Home & Colonial Blores, [1904] A. C. 
179; White v. Grand Hotel, Eastbourne, [191 3 J 1 Ch. 
113. Mentd. R. v. Sorel (1613), C’ro. Joe. 324 ; Burton v. 
Browne (1622), Palm. 319 ; Harrison v. Hooke (1625), 
Palm. 420 ; Rowden v. Maltstor (1626), Cro. Car. 42. 
Shury v. Plggot (1626), 3 Bulst. 339 ; Colchester Corpn. 



19 


Pabt IL — ^DiFFEBro^TT Kinds of Rights of Common. 


V, Seaber (176^ .3 Burr. 1866 ; Reoshaw v. Bean (1852). 
18 Q, B. 112 ; Hutchinison v. Copestake (18G1)» 8 Jur. N. H. 
64. 

210. & house enlarged.] — Brown & 

Tucker’s Caspj (1610), i Leon. 241 ; 74 E. R. 817. 

See^ alsOf No. 175, ayitc* 

211. User limited to premises entitled — House- 
bote — No right to sell — Or to use for enlargement 
of house — Or improvement of barn.] — P embroke’s 
(Earl) Case (1030), Clay. 47, N. P. 

212. Separate estates*] — Estovers from one 

estate not applicable to the exigencies of anotlier. — 
Lee V. Alston (1783), 1 Bro. C. C. 194 ; 28 E. K. 
1078, Ti. C. ; mlmcqupni proceedings (1789), 1 Ves. 
78, L. C. 

Annviaiion Mentd. Pan*ott r. Palmer (1834), 3 My. & K. 
632. 

213. Severed produce — No right to wood cut 
by another.1 — Stile v. Buts (1505), Moore, K. B. 
411; Oro. Eliz. 434 ; 72 E. R. 002. 

Annotatum : — Mentd. Palmer r. Bretlion (1672), Freom. K. B. 
60. 

214 . Part of wood cut by owner — Right 

confined to residue.] — Basset r. Maynard (1001), 
Cro. Eliz. 819 ; 78 E. R. 1040 ; siib nom. Palmer’s 
Case, 5 Co. Rep. 2i b. 

Annoifdlona : — Diind. Motorlon v. Jollln (1675), Freem. K. B. 
366. Consd. Hat;khnm r. Jetiup & TliomHon (1772), 3 
WllB. 332. Rofd. Dcnvclafl & Kendall v, Kendall, Bespon 
& Hands (1610), Yclv. 187 ; Hey don & Smith 'h Cano 
(1610), Godl). 172. Mentd. Jones r. CJheriioy (1680), 
Freem. K. B. 530 ; .Soattcrgootl v, Edi?e (1690), 12 M<»d. 
Hep. 278 ; Attersoll e. Stevens (1808), 1 Taunt. 183; 
Muskett V. Hill (1839), S Hliip:. N. C, 694; Kitson r. 
Hardwick (1872), L. U. 7 C. P. 473. 

216. Whole of wood cut by owner — 

Remedy by action only.] — Spilman p, Ueumitaue 
(1019), .5 Viii. Abr. 35, ])1. 9. 

216. — — Thorns.] — (1) If one has a right to 
estovers of 1/liorns on another’s land &; the owner 
of tlie- land cuts down the thorns the commoner 
cannot take them but must sue the owner on the 
case. 

(2) If one claims all tliorns growing on such a 
place, he uiay take tliem though cut by another. — 
Dowcjlas V. Kendal (1610), 1 Brownl. 219; 1 
Bulst. 93; (h’o. Jac. 256 ; 123 E. K. 765 ; sidi 
nom, Dewclas Kendall v, Kendall, Besson 
A. Hands, Yelv. 187. 

Annotaiimts : — As to (1) Refd. Wilson v. Mockreth (1766). 3 
Burr. 1824 ; Herrliuau v. Peacock (1832), 9 Biupr. 384. 
As to (2) Distd. Bnlley t\ Stephens (1862), 12 (J. B. N. S. 
91. Ch’»fntUi/, Held. Clicsleriicld i\ Harris, 11908J 2 (’h, 
397. 

217. In forest — Law of fCrest ousting right must 
be pleaded.] — Ru.ssel ^ Broker’s Case (1587), 2 
J.eon. 209 ; 71 E. R. 484. 

218. Rushes.] — Rackham v, Jesup &; Thom- 
son, No. 189, ante, 

219. Right to cut annexed to common In 

waste.] — Bean v. Bloom (1773), 2 Wm. Bl. 926; 
9(» E, Jt. 517 ; stib nom* Beau v* Bloom, 3 Wils, 
456. 

Annotation : — Refd. Austin v. Amhuret (1877), 38 L. T. 217. 


Sect. 4 .—COMMON OF PISCARY. 

Sub-sect. 1. — In General. 

220. Foundation of claim must be shown.] — 

Pitzwalter’s (Lord) Case (1674), 1 Mod. Rep. 
105 ; 3 Keb. 242 ; 86 E. K. 76fi. 

Annotaliona : — Refd* Ward r. Crcswell (1741), Wlllos, 265 ; 
Blundell \\ Catterall (1821), 5 B. & Aid. 268. Mentd. 
I’olham V. Pickorsfflll (1787), 1 Torn\ Rep. 600. 

221. Custom — In favour of all Inhabitants — 
Bad — Not a hereditament to deprive county court 
of jurisdiction.] — A claim to a right of flsliing by 
the inhabitants of a town is not a question of title t.o 
an incorporeal hereditament within the proviso to 
Coimty Courts Act, 1846 (c. 05), s, 58. — Lloyd v. 


Jones (1848), 6 C. B. 81 ; 6 Dow. & L. 784 ; Cox, 
M. & H. Ill ; 17 L. J. C. P. 206; 11 L. T. O. S. 152 ; 
12 J. P. 567 ; 12 Jur. 657 ; 136 E. R. 1182. 
AnnoicUvms — ^Reld. Tomkins v. Jonos (1889), 22 Q. B. D. 
599. Mentd. Cliew r. Holroyd (1852), 8 Excli. 249 ; 
Dixon V. Wilkinson (1853), 22 L. J. (-h. 981 ; Stophouson 
V. UaJric (1853). 2 E. & B. 744 ; H. r. Loudon County JJ. 
& L. (;. C. L1894J 1 Q. B. 453. 

222. .] — A custom for the com- 

moners, copyholders & ancient freeholdei'S of a 
manor & their tenants, & the dwellers in the ])arish 
& manor to have common of fishery over the lord’s 
waters on the wast(* of the manor, &- to take & 
carry away fish as a profit d pendre* is unreasonable 

bad. — A lmiood v. Gibson (1876), 31 L. T. 883 ; 
25 W. R. 60. 

223. Though no claim to carry 

away.] — B land v. Lipsc^ombe (1851), 4 E. & B. 
713, n. ; 21 L. .T. q, B. 155, n. ; 24 L. T. O. 8. 92 ; 
19 J. P. 563 ; 1 .Tur. N. S. 705, n. ; 3 VV. R. 57 ; 
3 C. L. R. 261 ; 119 E. R. 263. 

Annotations : — Refd. Haco v. Ward (1855), 24 L. J. Q. B. 
153 ; Goodman r. Saltash Corpu. (1882), 7 App. Cas. 633. 
Mentd. Mounsey v. Jsmay (1865), 3 H. & C. 480 ; Hall v. 
Nottingham (1875), 45 L. J. Q. B. 50. 

224. Prescription — Without stint — Free inhabi- 
tants of ancient tenements -Long usage.] — Xn in- 

cf>rporat(‘d borough hatl enjoyed immemoHally a 
several oyster fisliery, in a navigable tidal river, 
qualified by an usage, also immemorial, for free 
• inhabitants of anci<uit tenement-s in tlie borough 
dredge for oysters without stint from (’andlemas 
to Easter Eve in each year. The coi-pn. claimed 
a several fishery discharged from the usage in 
favour of the inhabitants: — Retd: (1) inasmuch 
! as the claim of the corpu. rested on prescriptive 
enjoyment, the whole user ought to be taken intD 
account, & the right, to a several fishery could not 
he maintained, unless it were coiivsisteuf. with the 
user by the free inhabitants ; (2) the claim of tlie 
free inhabitants was not to a profit d prendre in 
atleno solo, but was a claim to wliich the law could 
would give effect by presuming a grant to the 
corpn., subject to a condition or charitable trust 
in favour of the free inhabitants.— Goodman 
Salt ASH Corpn. (1882), 7 App. Cas. 633 ; 52 
L. J. Q. B. 193 ; 48 L. T. 239 ; 17 J. P. 276 ; 31 
W. R. 293, n. Tj. ; revsg. sub norn. Saltasu Corpn. 
i\ Goodman, (1881 ), 7 Q. B. D. 106, C. A. 

AmwtatUms : — As to (1) Consd. A.-G. r. Aiitrolms, [1905] 

2 CIi. 188. Refd. Blount r. Layard, 11891] 2 Cli. 681, n. 

to (2) Consd. lie Froo Fislu'vniau of Favorsliam Co. or 
Fraternity (1887), 36 t3i. I). 329 ; lie GhriHlchurch In- 
closnro Act (1888), 38 (3i. J). 520. Distd. Tilbury c. Silva 
(J890), 45 Cb. D. 98. CODSd. Smith v. Andrewfl, [1891] 

2 Gh. 678. Distd. A.-CJ. V. SimpHon, [1901 i 2 Gh. 671 ; 
Fitzhardiiigc r. Purcell, [1908] 2 (’h. 139. Consd. Harris 
V. CheHterfield. [1911] A. C, 623 ; Mit<t]iaiu (Jouimon (Nm- 
Bervators v. BankR (1912), 76 .1. P. 413 ; A.-G. r. Horner, 
11913] 2 Ch. 140. Refd. Neill i\ Devonshire (1882), 8 
App. Gas. 135 ; Haigh v. VVost, 11893] 2 Q. IL 19 ; Eliot 
V. Bristol Gorpn. (1895), 72 L. T. 752 ; Slmpsou r. God- 
mauchester Corpn. (1895), 65 L. J. Ch. 154 ; A.-G. r. 
Wright, 11897] 2 Q. B. 318; A,-G. v. Tonkin (1901), 18 
T. L. U, 29 ; Mercer v. Deunc, 11904] 2 Ci). 534 ; Rji 
Allen, Hargreaves v. Taylor, [1905] 2 Ch. 400 ; Johnston 
r. O’Neill, 11911] A. C. 552 ; Nesbitt v. Mablothorpo U. C., 
11918] 2 K. B. 1. Gcmrallu* Refd. I. R. C’oiniB. v. Scott, He 
Boutham Ward Strays, York, [1892] 2 Q. B. 152 ; Foley’s 
C’harity v, Dudley Gortui., 11910] 1 K. B. 317. Mentd. 
Stanley r. Norwich Gorpn. (1887), 3 T. L. R. 506; He 
Norwich Town Close Estate Charity (1888), 40 Gh. 1). 298 ; 
Hr St. Steplicns, (^oleinau Street, Ho St. Mary tlio Virgin, 
Aldermanbury (1888), 39 Ch. D. 492 ; Wheaton r. Maple, 
[1893] 3 CJn 48; Tyne Improvement Comrs. r. Imrle ; 
A.-U. u. Tyne Improvement Comrs. (1899), 81 L. T. 174 ; 
He Church Patronage Trust, Laurie r. A.-G., 0904 1 
2 Ch. 643 ; R. v. Income Tax Special Conirs,, tCr p, 
Univemity College of North Wales (1908), 98 L. T, 446 ; 
He Wedgwood, iUleii r. Wedg^vood, [1915] 1 Ch. 113. 

226. Freeholders — Not necessarily 

bad.] — Chesterfield r. Fountaine (1SI)5), [1908] 

1 Ch. 213, n. ; 77 L. J. Ch. Ill, n. ; 98 L. T. 

*>27 

Annotation : — Refd. Harris t>, Chostorflold, [1911] A. C. 623. 

o 2 
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Sect. 4 . — Common of piscary : Svh-sects, 1, 2, 3 <£? 

S^ct. 5 Si(h-sects. 

226. — .] — (1) A proscription in a 
quc ostaio for a profit a prendre in alieno solo witli- 
oiii stint. A for commercial purposes is unknown 
io law. 

(2) Freeholders in parishes adjoining the river 
W. luid been in the habit of fishing a non-tidal 
portion of the river for centuries, not by stealt-h or 
indulgence, but openly, continuously, as of right 
& without interruption, not merely for sport or 
pleasure*, but commercially, in order to sell the 
fish A make a living by it, Kiparian proprietors 
claiming to be owners of the bed of the river 
brought an action of trespass against tlie free- 
holders for fishing : — Held : a legal origin for the 
right claimed by the freeholdei*s could not be pre- 
sumed, k the action lay. — H mikis v, Chkstehpield 
(Eari,), riini] A. C. 623 ; 80 L. J. Oh. (320 ; 105 
iu T. 453 ; 27 T. L. R. 548 ; 55 Sol. Jo. 080, H. L. ; 
affg. std) norn. Chkstkrfirx^t) (Lord) i\ Harris, 
[1908] 2 Oh. 397, C. A. 

Annoiaiions : — As to (1) Apld. StaiTordslilre & WoreeHtershire 

Canal Navigation r. Bradley, 1 10121 1 Ch. 1)1. Reid. 

Malvern Hills Conservators r. Whitmore (1009), 100 D. T, 

841. (femrallu* Rdfd. A.-U. i\ Horner, 11913J 2 Ch. 140. 

227. Lost grant — Prescription — Enfranchised 
copyholds.] — 'Phe practice in a manor was for the 
lords to grant copyholds for three lives, k to renew 
at a fiiK* upon the dropping of any of tlie lives ; 
but there was no custom binding them to renew. 
The copyhold grants did not mention a right of 
fishing ; but from time immemorial the copy- 
holders had enjoyed a right of angling in a stream 
wliich formed th<* boundary of the manor, k of 
passing along the bank over the lands of other 
tenants of the manor for that purpose. Subject 
to this, the right of fishing was in the lords. Tn 
1845 the lords enfranchised a copyhold belonging 
to S., whi(*h adjoined the river, k released in the 
most ample t-erms all rights of flsliing A: all other 
rights they had over (he enfranchised tenement. 
After this various other copyholds wore enfran- 
chised, k for nearly forty years the copyliolders 
k the enfranchised coi^yholdeis exercised the same 
right as before of angling k going over the land of 
8. for that purpose. T. was tlie owner of several 
tenements formerly copyhold of (he 7nanor which 
had been enfranchised since 1815. In 1885 8. set 
up a gati! k j)revented T. from passing over his 
land to fish. 'J\ acquiesced in the interniption 
until 1889, wlien ho commt*nced an action, on 
behalf of himself k all other the owmei-s k occupiers 
of copyholds or enfranchised copyholds, to f*stab- 
lish tlie right of angling k of jiassing over tin* land 
of S. for that, purposes : — Held : (1) by the enfran- 
cliisement d(*ed of 1845 the lords gave up all their 
rights over the land of 8., k no reservation or 
exception of a power to make to other tenants 
grants giving rights tiver that land could be im- 
plied, as there was no obligation on the lords to 
make su(rh grants, A, as the rights given up included 
the rove)*sionary right of the lords to grant rights 
of fishing on the expiration of the lives for which 
the co]>yholds were held, the lords had no power 
to give to T. by his subsequent enfrancliistnnent 
deeds any lights over the land of 8., k T. had no 
title to maintain t he action ; (2) lost grants of the 
rights to the enfranchised copyholders could not 
be presumed ; (3) the interruption of T.’s alleged 
right, ac([uiesced in by him, for four years before 
action brought, was a bar to that right under 
Prescription Act, 1832 (c. 71), s. 4, A such right, 
being in the nature of a profit d prendre^ could not 
be claimed by prescription on behalf of a large k 
indefinite class such as owners k occupiers. 


(4) Where a privilege has been exercised as of 
right for a long series of yeai*s, the ct. will make 
every presumption in favour of its legal origin, but 
the circumstances of the enjoyment must be care- 
fully looked to ; A as in the present case there were 
copyholders whose right of way A of fishing was 
not disputed, the ct. considered the case not to 
stand on the same footing as if the persons exercis- 
ing the privilege formed only one class. — Tilbury 
r. Silva (1890), 45 Oh. D. 98 ; 63 L. T. 141, 0. A. 

Annotations: — As to (1) Con8d* Derry v. SaiiderH, [1919] 

1 K. B. 223. As to (4) Reid. Ecroyd v. Coulthard, [1898J 

2 Ch. 3.58. Generally t Mentd. Loudon Land Tax Coinrs. r. 

Central London Uy., 11913] A. C. 364. 

228. Cannot be prescribed for in the sea — Right 
common to ali the King’s subjects.] — Ward v . 
Oreswell (1741), Willes, 205 ; 125 E. B. 1165. 

Sec, generally, Fisheries ; Waters A Water- 
courses. 


Sub-sect. 2.— Nature op Btoht. 

229. Must be appurtenant.] — Anon. (1665), 
Hard. 407; 145E. R. 521. 

230. Not common fishery.] — B enefit ?*. Oostar 
(1818), 8 Taunt. 183; 2 Moore, C. P. 83; 129 
E. R. 353. 


Sub-sect. 3. — Who may take. 

231. Inhabitants — Town — Custom — Bad.] — 

A custom for all the inhabitants of 13., as such, t-o 
enter the close of pltf. A^ take fish then* without 
limit, is bad.-- -Lloyd r. Jones (1848), 6 C. B. 
81; (V>x, M. A If. Ill ; 17 L. J. C. P. 266; 
11 J.. T. (). 8. 152 ; 12 J. P. 567 ; 12 Jur. 657 ; 
136 E. R. 1182. 

Mentd. Chow r. Holroyd (18.52), H Kxoh. 
219 ; Dixon r. WilkiiiKoii (1853), 22 L. .1. ('ll. 981 ; 
StcpJicnson r. Hulno (1853), 2 K. & H. 711 ; TomUiiiH i\ 
.loiicH (1S,S9), 22 Q. B. I). 599; JL r. London (’oimty JJ. 
A' L. C. C., 11894] 1 g. B. 453. 

232. — — Incorporated borough — Prescription.] 

— Goodman v. Salt ash (V)Rpn., No. 

233 . Parish or manor.] — A li^cood r. 

Gibson, No, 222, anU\ 

234. Commoners, copyholders & ancient free- 
holders.]— Allis uod r. Gibson, No. 222, nnie. 

235. Copyholders- Release by lord of fishing 
rights— On enfranchisement of other tenements.]— 
Tilbury v, Silva, No. 227, anle. 

236. Freehold tenants in parishes — Prescrip- 
tion to take without stint -Not necessarily bad,]- - 
Chesterfield v, Fottntaine (1895), |3 908j 1 Ch. 
243, n.; 77 L. J . Ch. 1 14, n. ; 98 I.. T. 237, n., D. C. 
Anriotolion: — Reid. Harris v. ClicKterllcld, [1911] A. C. 623. 

237. .] — Harris r. Chesterfield (Earl), 

No. 226, anU\ 


Sub-sect. 4. — Extent op Rtoitt. 

238. Unstinted — Custom — Bad — If destructive of 
subject-matter.] — Bland v. Lii*8combe (1854), 4 
E. A B. 713, n. ; 24 L. J, Q. B. 155, ii. ; 24 L. T. 0. 8. 
92 ; 19 .1. P. 563 ; 1 Jur. N. 8. 705, n. ; 3 W. R. 
57 ; 3 C. L. R. 261 ; J 19 E. R. 263. 

Annotations : — Expld. vSaltash C'orpn. v. Goodman & Blake 
(1880), 6 C. P. D. 431. Refd. Moimsoy v. Ismay (1805), 
3 H. & C. 486* Goodman v. SaItttHh (’orpn. (1882), 7 
App. CoK. 633. Mentd. lloco 1 ?. Ward (1855), 24 L. J. Q. B. 
153 ; Hall v. Nottingham (1875), 45 L. J. Q. B. 50. 

239. .] — The tenants on certain 

ancient copyhold messuages within a manor had 
since 1599 asserted a custom for them to fish in 
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certain waters within the manor, but there were 
continual protests by the lord of the manor. As 
far back as living memory went the tenant/S had 
habitually fished without interruption by the lord 
of the manor, some of them had h't the fishing 
& did not regard their right as limitecl to catching 
fish for their own consumj^tion. In an action by 
the owner of two of the messuages, which had been 
turned into fee simple, against the lords of the 
manor & their fishing tenant, for a declaration that 
pltf. had a riglit of fishing for the consumption of 
the occupants of the messuages ; on the 

evidence pltf. had failed to prove the existence of 
an immemorial usage amounting to a legal custom, 
& as the alleged usage liad been without reference 
to the needs of the occupant-s of the messuages 
pltf. had failed to prove a reasonable usage, A he 
was not ent I thjd to the declaration asked for. — 
Payne r. Ech^lesjastical Com ns. Landon 

(Ifilfi), 30 T. L. It. 107. 

240. Prescription — Inhabitants.] -Good- 

man r. Saltash Coiij*N., No. 221, (mtr, 

241. - — (Chesterfield v . 

Fountaine (1805), jlOOSj i Ch, 213, n. ; 77 

L. .7. Ch. Ill, n. ; 08 L. T. 237, n., D. C. 

^mwiatums : ■ Ezvld* & Distd. Clicsterliold v. Harrin, 11908] 

2 Cli. 307. Refd. llurrjK r. CJiostci’lleld, flOllj A. 023, 

242. .1 — ^llAllllIS V. ('ll ESTER- 

FIELD (Eaul), No. 220, anlc. 


Sect. 5.— COMMON IN THE SOIL. 

SCH-SPR^T. 1. — OUKJIN AND NATURE OF 


243. Custom or prescription — Claim of profit 
in alieno solo— Drifted sea sand— Bad.]— To an 

action of trespass for taking away sand from 
})ltf.’s elo.se, it. was pleailect, that the close was 
contiguous to the s<*a-shore, in (.ornwall ; that, the 
sand liad from time to tinu;, before the limes, etc., 
drifted been carried by the wind from tlie sea- 
shore upon the close, A bei'u there deposited ; that 
in the iiarish of E. then* was a cusloni for all the 
inhabitants for the time being, occupying lands 
in E., to enter the clo.so at seasonahli*. times, A 
take therefrom reasonable quantities of all such 
sand as had so drifted, etc., for the purpose of 
manuring tlu; lands in their occupation in the said 
count y ; dt‘ft. justified, as an inhabit ant A occu]>ier, 
etc. : — Jlcld : th<^ suppos(‘d eu.st om was void, 
inasmuch as the sand, when drifti'd ui)on a dost*, 
became pai't. of it, A tin* claim tlu'rcdore was to 
t a.k< * a ] irofit- in al irno solo. — IIlewett r .T reoonn in( s 
(1835), 3 Ad. El. 55 I ; 1 liar. A W. 131 , 432, n. ; 
5 Nev. A M. K. B. 231, 308; 1 L. .7. K. B. 
223, 231 ; 111 E. R. 524. 

Avtwlaiions : — Cousd. Race r. Ward (ISria), 1 E. A H. 702. 
Distd. I)c La WaiT r. Milos (1881), 17 (3i. D. 53."). Refd. 
Evans v. Rees (181 1 ), 2 Q. R. :j:U ; ( laytori r. C^nrby (1845), 
11 J, Q. B. 3G4 ; Royrers r. llmiton (1847), 10 y, B. 20; 
A.-G. r. MatJiias (1858), 4 K. & ,1.570 ; Sowerby r. ( !oleinaii 
(1807), L. R. 2 F)xeli. 00 ; Broeklebaiik v. Thonipson, 

1 1003] 2 Cb. 344. Mentd. Ifioliards r. Frankuin (1840), 0 
L. J. Ex. 231. 


244. Gravel, sand, etc., from fore- 

shore— Bad.] — To an action of t'n*spa.ss for 
breaking A ent(*ring certain land of pltf., being 
part of the sea-sho!*c bet ween high A low water 
mark in or adjoining the townsliip of O., A taking 
gravel, stones, sand, etc., d(‘ft.. pleaded several 
pleas of justification, soim^ setting up a right in 
the inhabitants of the township of (). to take the 
gravel, etc., to be used for the cultivation A im- 
provement of their land ; otlK‘rs claiming it for 
the necessary re 4 )airs of the highways in the 
townsliip ; others setting up a prescriptive right 
under a thirty or sixty years’ user respectively ; A 


othoi's claiming to exercise the right, its parish 
ollicer, for the repair of the liighways : — Held : 
no far as the pleas were capable of being con- 
strued as justifying under a custom, such custom 
would bo void, being a claim of a profit d prendre 
in alieno solo, which can only exist by grant or 
prescription ; if (.lie claim were founded on 
proscri4»tion, it would bo equally bad, inasmuch as 
it was a claim by yiersons wher, not being a corpn., 
were incayjable of taking by grant, A not being 
claimed in a (pie e.state. — ('oNSTARLE v. Nicholson 
(1803), 11 0. B. N. S. 230 ; 2 New Rep. 70 ; 32 
L. .1. C. P. 240 ; n W. R. 098 ; 143 E, R. 434. 
Anmtations : — Consd. Rivera v. Adams (1878), 3 Fix. D. 
301 ; Goodman v. Saltaali f!orpn. (1882), 7 App. Cas. 633. 
Refd. Hougli V. Clark A Hall (1007), 23 T. L. U. 682. 
Mentd. Austin v. Amhurst (1877), 7 Ch. D. 089. 

245. Custom — Public right — To dig tin in Corn- 
wall — Good, if bon& fide working compulsory.] — 

Rogers i\ Brbnton (1847), 10 (J. H. 20; 17 
I.. .T. Q. B. 31 ; 9 L. T. O. S. 352 ; 12 .Tur. 203 ; 
110 E. R. 10. 

Annolathms : — Distd. Jjloyd r. .Rmes (1818), 0 C. R. 81. 
Consd. A.-G. V. Mathias (1858), 4 K. A J. 570. Refd. 
Constable r. Nicholson (1803), i4 C. R. N. S. 230 ; Mills 
t\ (iolcliestor (lorpn. (1804), 17 (J. R. N. S. 035 ; Ivimov v. 
Stocker (1805), 34 L. .1. Cli. 033. Mentd. Hilton v. Gran- 
ville (1845), 5 Q. B. 701. 


vScR-SECT. 2 . — Who may take. 

246. Inhabitants — Of parish — Custom — Right to 
take drifted sea sand in alieno solo — Bad.] — Blewett 

V. Trfajonnjng (1835), 3 Ad. A El. 551 ; 1 

liar A W. 431, 432, n. ; 5 Nev. A M. K. B. 234, 
308 ; I L. .7. K. B. 223, 231 ; 111 E. R. 524. 
Anmdationft : — Consd. Jlaco v. Ward (1855), 4 E. A B. 702. 

Distd. Do La Wurr r. Milos (1881). 17 Ch. 1). 535. Refd. 

Evans w Rocs (1841), 2 Q. B. 334 ; Clayton y. Corby 

(1844), 8 Jur. 212; Ropers v. Breuton (1847), 12 Jur. 

203 ; A.-G. v. Mathias (1858), 4 K. A J. 570 ; Sowerby v. 

Coleman (1807), L. R. 2 Exoli. 00; Rrocklcbank v. 

Thompson, 11003] 2 (.’b. 34 1. Mentd. Richards v. Fraiikum 

(1840), 0 L. J. Ex. 231. 

247. Or prescription— To take 

stones from waste — Good.] — Padwick Knight 
( 1852), 7 Exch. 851; 22 L. J. Ex. 198; 19 

J.. T. O. >S. 200 ; JO J. P. Jo. 437 ; 155 E. R. 1190. 
Annotations Dbtd. Austin r. Amhurst (1877), 17 L. J. Ch. 

407. Refd. ConstalOo r. Nicholson (1803), 14 C. B. N. 8. 

230. 

248. .] — (1) An alleged right in the 

inhabitants of a yiarisli to take gravel without 
stint from the bed of a river, the proyierty in which 
was in pltf. ; — Held : bad in law. 

(2) In an action to restrain interference with a 
several fishery in a river, formerly flowing t lirough 
the wiiste of a manor, by dredging grav^el from the 
bed of the river, defts. set up a right to the bed of 
the river by reason of an inclosiire award by wliich 
eight, yards on each bank of tlic river were allotted 
to the inhabitants for t.he ymrposc of throwing 
mud A weeds thereon A for other puryjoses : — 
Held : defts. had no such right. — riouGii v. (h.ARK 
A Hall (1907), 23 T. B. R. 082 ; 5 L. G. R. 1195. 

249. Of township — Custom or prescription 

— To take gravel, sand, etc. from foreshore — Bad.] — 
C'oNSTARLE V. Nicholson (1803), 14 C, B. N. 8. 
230; 2 New Rep. 70; 32 L. J. C. P. 210 ; 11 

W. R. 098 ; 143 E. R. 434. 

Annotations: — Consd. Rivers v. Adams (1878), 3 Ex. D. 

301. Refd. Austin r. Amhurst (1877), 7 Ch. I), 089 ; 

Goodman r. Saltash Corpn. (1882), 7 App. Cos. 033 ; 

Uou«:h V. Clark A Hall (1907), 23 T. L. R, 082. 

250. Tenants of manor — Custom.] — The cus- 
t.omary of a manor, compiled witliiu the period of 
legal memory, recognised a right in the tenants to 
dig coal propri’ni usis. It apyjeared, from subse- 
quent documents, that the privilege of digging coal 
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5. — Common in the soil: Snh-aecis* 2 <£? 
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for ihoir own consumption had been enjoyed by 
the tenants under the waste, but there was no 
evidence of a similar restricted enjoyment by the 
tenants under their customary inclosures. Tlicre 
was evidence of t(*nants having, during a long 
period, dug coal in Uieir customary inclosures for 
sale : — Held : l;he custom was restricted to digging 
in tlie waste for coal for the tenants’ own con- 
sumption.— P oiitlanj) (Duke) r. Hiix (1800), 
L. it. 2 Kq, 7(35 ; 35 L. ,1. Ch. 439 ; 15 W. K. 38. 
Annotations .•--"CoiUld. C‘oote v. Ford (IMOO), 83 L. T, 48*2. 

Retd. Heath r. Deane, [IDOA] *2 Ch. 86. Mentd.Morloy v. 

CHirord (1«8‘2), ‘20 Cli. D. 753; Johnstone v. Sponcer 

(1885), 30 Ch. D. 681. 

251. .] — In an action for an injunc- 

tion to rest-i*ain deft*, from trespassing on pltf.’s 
quarry, deft., ph'aded that, the quairy was part of 
the waste of manor of which he W’as both a free- 
hold a copyhold tenant-, ^ that by custom of the 
manor the tenants thereof had a right to geti stone 
from the quarry to be used iV spent on their 
respective tenements. Deft-, put in evidence the 
ct. rolls wliich recorded a presentment, dated from 
1695, tJiat the fi'eeholdei's of thti manor had a right 
of getting stone from the waHt(‘ to b(^ used ^ spent 
on their respective tonomciit-s : — Held: (1) the 
entry on the rolls was admissible^ & was good 
evidence of the alleged castom ; (2) such a custom 
was not unreasonable. — Uic.VTii v. Dioane, [1905] 
2 Ch. 80 ; 71 L. J. Ch. 4(36 ; 92 L. T. 643 ; 21 
T. J.. K. 104. 


252. The public — Custom — Right to dig tin in 
Cornwall — Good, U bond fide working com- 
pulsory.! — TIooehs V, Buenton (1847), 10 Q. B. 
26 ; 17 L. .7. Q. B. 34 ; 9 L. T. O. «. 352 ; 12 .Tur. 
263 ; 116 E. 11. 10. 

Annotations: — Distd. Lloyd v. Jones (1818), 0 0. B. 81. 
Consd. A.-O. r. Mailiias (1858), 4 K. & J. .576. Refd. 

V. Nlcliolfiou (1863), 14 (*. B. N. S. *230 ; UHU 
r. C/olcheslor Corpii. (1861), 17 0. B. N. S. 635 ; Iviincy 
r. Stookor (1865). 31 L. J. Cli. G33. Mentd. Hilton v. 
CIranvjllc (1815), 5 Q. B. 701. 


Sub-sect. 3. — Extent of Bioht. 

253. Without stint — To dig for tin in Cornwall — 
Local custom — Good, if bonft fide working com- 
pulsory.] — B o(!ERs V. Buenton (1847), 10 Q. B. 
26 ; 17 L. .1. Q. B. 34 ; 9 L. T. O. S. 352 ; 12 Jur. 
203 ; 11(3 E. 11. 10. 

Annotations: — Distd. Lloyd w. Joiios (1818), 0 0. B. 81. 
Expld. A.-G. 1 ’. Mathias (1858), 4 K. & J. 570. Refd. 
Conatablo r. Nioholson (i803), 14 G. B, N. 8. ‘230 ; Ivinioy 
r. Stocker (1865), 34 h. J. Ch. 633. Mentd. Hilton v. 
Granville (1815), 5 Q. ]J. 701 ; Mills v. Colchester Corpii. 
(1864), 17 C. B. N. S. 035. 

254. Gravel from bed of river.] — II ough 

V. Clark Hall, No. 248, ante. 


255. Restricted to requirements of tenement — 
Tenants of manor — Stones for repair.] — Inuledon 
V. Buhoes (1689), CaHh. 65; 1 Show. 27; 90 
E. K. 642 ; sub nom. Ingleton v. Burges, Comb. 

1 00 

Annotations : — Mentd. Birch v. Leok (1729), 1 J^am. K. B. 
210 ; llufacl u. Verelst (1776), ‘2 Wm. J31. 1055 ; Outram 
V. Morewood (1803), 3 East, 346. 

266. Sand & gravel for repairs.]~-In plead- 

ing a right to enter a common to dig for & carry 
away sand & gravel for the repaii*s of a house, it is 
necessary to allege that the house was out of 
repair, that the paHy entered for the purpose of 
digging for & carrying away sand & gravel for the 
necessary repairs of that house, &- that the materials 
were used for that purfiose. — ^Peppin v. Shake- 
spear (1796), 6 Tcnn Bep. 748 ; 101 E. B. 
Annotations : — Consd. Clayton v. Corby (1843), 5 Q. 13 ♦ 41o. 
Refd. A.-G. V. Gauntlet (18*29), 3 \ . & J. 93. 

257 . Coals.] — Portland (Duke) v. Hill, 

No. 250, ante. ^ ^ . 

268. Stones from quarry— Custom of 

manor.]— Heath v. Deane, No. 251, 

259. Sand for manuring land — Inhabitants & 
occupiers of parish— Not by custom— Prescription.] 

— ^Blewett V. Tregonning (1835), 3 Ad. & EL 
5,54 ; I liar. W. 431, 432, n. ; 5 Ncv. & M. K. B. 
234, 308 ; 4 L. J. K. B. 223, 231 ; ill E. B. 524. 

vBewo/ahfUw? .‘—Consd. ILieo v. Ward 
Distd. Dc La Warr r. Miles (1881), 17 CJi. D. 5.15. Beld. 
Evans r. Uecs (1841), ‘2 Q* B. 334; -J-^ayton i’. (^orby 
(1845), 14 L. J. Q. B. 364 ; RogciH r. Bituiton (1817). 10 
Q. B. 26 ; A.-G. r. Mathias (1858), 4 K. & J. 579 ; bowrrby 
v. Coleman (1867), L. K. ‘2 Exch. 96 ; BroekJebanlc r. 
Thompson. [1903 J 2 Cli. 344. Mentd. liichardH v. h rank uni 
(1840), 9 L. J. Ex. 231. 

260. Gravel etc. for cultivation & improvement 
of tenements — Inhabitants of township — Not by 
custom — Or prescription.] — Constable r. Nhhol- 
soN (1863), 14 C. B. N. S. 230 ; 2 N(*w Hop. 70 ; 
32 L. J. C. P. 240 ; 11 W. B. 698 ; 1 13 E. B. 434. 

Annolat imis :-- ConBd. lUverH v. Adains (1878), 3 Ex. 1). 
361 ; Goodman r. SaltaHh Cornn. (1882), 7 Apn. Cas. (533. 
Eefi HoilKli 1’. t-'liwk & Hall (HI07), T. b. H. 082. 
Mentd. Austin v. Amhurst (1877), 7 Ch. D. 1>8J. 

261. Stones for repairing highways— Inhabitants 
& surveyor of highways — By custom or prescrip- 
tion.] — l^ADwrcK i\ IvNiGiiT (1852), 7 Exch. 851 ; 
22 L. .T. Ex. 198 ; 19 E. T. O. S. 206 ; .16 J. P. 
.lo. 437 ; 155 E. B. 1196. 

Annotations Dbtd. Austin r. Aniliurst (1877). 47 L. J. Ch. 
467. Refd. Constable v. Nicholson (1803), 11 C. B. N. 
230. 

262. Severed produce— No right to -If severed 
by another.] — Stilp: v. Bin’s (1595), Moore, 
K. B. 4J1 ; Cro. Eliz. 434 ; 72 E. B. (5(52. 

263. Onus of proof— On party alleging right.]— 
Maxwell v. Martin (1830), 6 Bing. 522 ; 4 
Moo. k P. 291 ; 8 1.. J. O. H. C. P. 174 ; 130 E. B. 
1382. 

Annotations :—Conuii. Teardon v. Underhill (1850), 16 Q. B 
120. Mentd. Davies v. W’iilianis (1851), JO L. J. Q. B. 330. 


Part III. — Common Lands. 


Sect. 1 .—FORESTS AND WOODLANDS. 

ISub-sect. 1‘. — Bights of Common and Quasi- 

Common. 

264. Common of pasture— For sheep — By pre- 
scription.] — Wan‘eiis k shee})-walks in the King's 
forest may be presciibed for, k they are not 
forfeited liy non-user. — Leh ester Forest Case 

(1607), Cro. .Jac. 155 ; 79 E. U. 135. 

Annotatio/is : Refd. Grammor r. Walson (168.5), 1 Lut. 74 ; 
Malvern Hills Conservators v, Whitmore (1909), 100 L. T. 

A 4 

265. — Not by forest law.] — 


^Verb’s Habeas Ooubus (!ase (1616), 3 Bulst. 

H3 ; 1 Boll. Bep. 411 ; 81 E. H. 180. 
tinmdatwns : — Refd. Grarnmor v. Watson (1685), 1 Lut. 74 ; 
Malvum Hills Conservators v. Whitmore (1909), 100 L. T. 
841. 

*8cc, also. No. 268, post. 

266. Without exception of fence month — 

By prescription.] — T rigg v. Turner (1678), 2 
8how. 9; 3 Keo. 746 ; 3 J^ev. 98; Poll. 443; 
^9 .E. B. 760. 

Annotation: — FoUd. Brabrooke v. Carter (1083), 3 Lev, 127. 

267, .] — Proscription for com- 

mon in a forest per iotum annwHt fence month not 
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excepted : — Held : good. — Brabrooke t\ Carter 
(1683), 3 Lev. 127 ; 83 E. R. 612. 

268. ~ — Or sheep — By prescription.] — 

Prescription for common in a forest, without 
excepting the fence month or sheep : — Held : good. 
— Grammer V, Watson (1085), 1 Lut. 74 ; 125 
E. R. 39. 

AniiMatUyn: — Re!d. Atkinson v, Teasdalo (1771), 2 Win. Bl. 

817. 

269. On behalf of all owners & occupiers 

within forest — Capable of legal origin.] — Pltfs. filed 
their bill on behalf of themselves & all other the 
owners & occupiers of lands within the Forest of 
E., other than the waste lands of the fort»st, 
except such of them as wore defts., or alleged to 
be represented by defts., against the lords of the 
several manors within the forest & two persons 
who claimed to be owners & occupiers of portions 
of the waste lands which had been inclosed, & the 
A.-G. Pltfs. alleged that they were owners &, as 
to part, occupiers of a farm within the forest ; 
that the wlioh*. of the forest was subject to rights 
rescTved by the Crown on granting tlui inanoi*s, & 
that the Crown had r<'scrved an absolute riglit of 
disposition over the lu^rbage ; t hat the lords of 
manors within tiie forest could not inclose with the 
consent of their respective liomagos without 
license from the Crown ; that tlie government of 
the forest was foniieiiy adininisterod by forest 
ct-s., whose jurisdiction embraced all mattom 
toiiciiing tlio preservation of t>ho rights of the 
f 'jown in the forest ; that by virtue of ancient 
forest laws, made by the Crown, the owners of 
lands & tenements within tin* forest had enjoyed 
rights of common of pasture over the wastes of 
the forest ; that such rights had from time im- 
memorial been enjoyed by the ownei*s occupies 
of siicli lands & tcmenierits, without regard to the 
boundaries of tlu? manors or ^laiishcs in which the 
lauds Ac tenements were situate ; iSc that jdtfs. 
A: their predecessors in title, Ac their tenants, Ac 
th('. other owners & occupiei’s of lands At tenements 
within the forest-, had from time immemorial 
enjoyed as of right by virtue of the forest laws, as 
appiuidant or appurtenant to their respective 
lands Ac tenements, common of pasture, for cattle 
levant Ac couchant- on their resp(‘ctive t-eneinents, 
over t he waste lands of the forest. The bill prayed 
for a declaration of tlic*. riglit claimed, Ac for an 
injunction restniining defts. from inclosing any of 
the w'ast-o lands, Ac from allowing any jiarts which 
had been already inclosed to remain so : — Held. : 

( 1 ) the right alleged was one which might exist by 
law, A: was siithcmntly pleaded ; (2) the bill w'as 
not objectionable as being on behalf of occupiei’s 
as w"(‘ll as owuiers ; (3) t-he persons wdio claim<‘d to 
be owners of the lands alleged to have been im- 
properly inclosed were sutliciently represented ; 

(i) as the bill was filed to establish one general 
right, defts. could not successfully demur on the 
ground that they might have separat-e defences. — 
Si*:wER.s CoMRs. OP London r. Glasse (1872), 7 
(h. App. 156 ; 41 L. J. Ch. 400 ; 26 J.. T. 047 ; 20 
W. R, 515, L. .LL ; suhsetjueni proceedings (1873), 
L. R. 15 Kq. 302; sidt nom. Sewers Comrs. v, 
Glasse (1874), L. R. 19 Eq. 134. 

Annotations : — As to (1) Distd. AUprood v. Gibnon (1876), 34 

L, T. 883. As to (2) DisM. Ltwocllos v. OiihIow (1877), 

3 U. B. D. 433. As to (3) Rdid. Howard r. Maitland 

(1883), 11 Q. B. I). 695. As to (4) Refd. London Sewors 

ConirH. V, Gcllatly ( 1 876). 24 \V. H. 1 059. itnurallj/, Hentd. 
ry r. Lewis (1882), 52 li. J. (,'h. 16 ; Teiui»ertou v. 
(1893), 9 T. Ji. H. 29S. 

270. Warren — By prescription. ' - Lek ester 

^>UE8T Case, No. 264, ante, 

271. Lopping trees — Labouring or poor inhabi- 
tants of parish — By Crown grant.] — grant by the 
Crown to the iiiiiabitauis of L., which was a 


Crown manor Ac parish witliin a ixjyal forest., that 
the labouring or poor i^eople inhabiting the parish, 
Ac having families, might, during a certain period 
of every year, cut or lop the boughs Ac branches 
above seven feet from the ground on the trees 
growing on the waste lands of the manor Ac parish 
of li., for tlioir 05vn use Ac consumption, At for sale, 
for their own relief, to all or any of the inhabitants 
for their consumption within the parish as fuel : — 
Held: a valid grant. — Willingai.e i\ Maitland 
(1806), L. R. 3 Eq. 103 ; 86 L. J. Ch. 61 ; 81 J. 1\ 
296 ; 12 Jur. N. S. 932 ; 15 W. R. 83. 

Anmitations : — Distd. Aiiatiu r. Aiuliui'bi (1877), 38 L. T. 
217 : Rivere v, Adams (1878), 3 Ex. I). 361. Expld. dt 
Distd. Chilton V. London Cori>n. (1878), 7 Oh. 1>. 735. 
Reid. Be La Warr v, Milos (1881), 17 (‘h. D. 535 ; Tyno 
Improvement Comrs. r. Imric, A.*G. v. Tyno lmi)rovemoiit 
Comrs. (1809), 81 L. T. 174. Mentd. Mills v. Colchester 
Corpu. (1867), 16 L. T. 626; Hyde Corpn. v. Bank of 
England (1882), 21 Ch. D. 176. 

272. All inhabitants of parish — By Crown 

grant only.] — (1 ) A right of lopwood, lying within 
a Diatior, that is, a right in the inhabitants of a 
parisli at certain poiiods of the yt;ar to lop for fuel 
the branches of trees growing upon tlie waste 
lands of the manor, cannot be created by custom 
or prescription, or otherwise than by ( .rowii gi*aut 
or Act of Parliament. 

(2) A grant by the Crown of a profit d prendre 
out of Crown lands to the inhabitants of a parish, 
constitutes the inhabitants a corpn. quoad the 
grant, & an action to establisli any sucJi right is 
maintainable only by the inhabitaTits as a corpn. 
A: not by an individual inliabitant suing on his 
own behalf alone. 

(3) Scniblc : a grant to the “ inhabitants ” of a 
parish lying witliin a manor of a profit a prendre 
out of t.lu'- manorial wfisti*, means a grant to the 
inliabitants of houses lawfully ein^cicd within the 
parish, Ac does not extend to the inhabitants of 
houses which, through haviug been erected on the 
waste, illegally interfere with the right claimed. 

(4) TJie ct. will not presume a non-existent Act 
of Parliament as an origin for an alleged right. — 
Chilton v. London Corpn. (1878), 7 (ii. i). 735 ; 
47 L. .1. Ch. 433 ; 38 1.. T. 4t)8 ; 20 VV. H. 474. 
Amwtations : — As to (1) Folld. Rivers v. Adams (1878), 3 

Ex. 1>. 361. Ck)X18d. I>e Ltt Warr V. Milos (1881), J7 Ch. D. 
535 : Goodman v, Saltash Corpn. (1882), 7 App. Oas. 633. 
Refd. Tyno Imi^rovomont Comrs, r. Jiruio, A.-G. r. Tyno 
Improvemont Comrs. (1899), SI L. T. 174 ; Hougii v, 
Clark & Hall (1907), 23 T. L. R. 682. 

273. Right of inclosure — Against commoners — 
Not under Inclosure of Woods in Forests Act, 
1482-3 (c. 7).] — (1) Tlie above Act docs not extend 
to the woods of any subject, in which another has 
a right of common ; tlie commoners are not any 
of the parties between whom the Act was made, 
Sc their right is not taken aw'ay by it. 

(2) If the Act had extended to woods in which 
others had a right of common, yet tlio woods could 
not be so inclosed as to exclude the commoners. 

(3) Beasts & fowls of w^arreri are hare, coney, 
pheasant At partridge. — Barrington’s Case (1610), 
8 Co. Rep. 136 b ; 77 E. R. 081 ; suh nom, OiiOLKE 
V, l^ETEU, 2 Brownl. 289 ; snt) nom, ('HALKE v, 
Petek, 2 Brownl. 322 ; Godb. 107 ; affd, (1614), 
] Roll. Rep. 135. 

Annotations : — As to (1) Consd. Diblwn v. Anglcflca, 

t’. Dibbon, Anglosea v. Poyton (1834), 4 Tyr. 926. B6ld. 
Riddell V. White (1794), 1 Amst. 281 • NichollH r. Milford 
(1882), 20 Ch. D. 380. As to (2) Refd. Lucy v. Lovingtou 
(1671), 1 Vent. 175 ; Re Wilton *8 Settled Estates, (1907 J 
1 Ch. 50. (Jenerallf/, Hentd. Liford's Case (1615), 11 Co. 
Rep. 46 b. ; Brewster v. Kitohln (1697), 1 Ld. Rayin. 
317 ; Dawson v. Paver (1847), 5 Hai*o. 415 ; Shrewsbury 
r. Scott (1859), C C. B. N. S. 1 ; Bailey u. Sttsphons (1862), 
12 C. B. N. S. 91 ; Sliuttleworth v. Lo Flemliu? (1865), 19 
C. B. N. S. 687 ; Western Counties Ry. v. Windsor Sc 
AnnapoUs Ry. (1882), 7 App. Cas. 178. 

274 . With consent of homage — By 

custom.] — There may be a valid custom in a 
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Sect 1 . — Forests and woodlands: Sub-sects* 1 2. 

Sect 2. Part TV* Sect* 1 : Sub-sects. 1 2. 

Sects* 2 3.] 

manor within the limits of an ancient forest be- 
longing to the Crown, for tlie lord, with the assent 
of the homage, to grant i)arcels of the waste to be 
held in severalty by copy of ct. I'd! & inclosed, in 
exclusion of persons having rights of common. — 
BouLcoTCr. WiNMiLL (180h), 2 Camp. 201. 
Annotatumn .'—Contd* Sowers Conirs. v. (jlasse (1874), 
19 Eq. 134 ; Hauiscy v. Cruddas, [1893] 1 Q. B. 

228. Refd. London Sowers Coimtj. v. Gla^jso (1872), 

7 Ch. App. 456. 

276. Custom not estab- 

lished.] — Sewers Comrs. v* Glasse, No. 11.5, 
ante. 

276. Pannage — What is.] — Pannage or pan- 
nagiutn is th(j profit of acorns, nuts, hawes, hipps, 
etc., but not apples or crabs. — A non. (1.503), 
Moore, K. B. ; 72 K. K. 431. 

277. Where right of pasture only — 

Commoner’s beasts may eat fallen acorns.] — 
Bahnestone r* Gale (1019), Hiy, 213 ; 82 E* II. 
655. ‘ ' 

See, also, No. 3, antf\ 

278. Owner not restrained from cutting 

timber — In proper course of management.] — 

A right of pannage is simply a right, vested by 
express or iinjdied grant in ati owner of pigs, or an 
owner of land who keeps pigs, to go into tlie wood 
of the grantor allow the y>igs to eat the acorns 
or beechinast which have fallen to the ground, & 
does not» prevent the owner of the wood from 
lopping the trees in the ordinary course of manage- 
ment, or from cutting thetri down for timber when ! 
ripe.--(taLT()N r. !a)NI)ON Corpn. (1878), 7 Ch. D. ! 
562 ; 47 L. J. Ch. 433 ; 26 W. H. 027. I 

See, also, Acjriculthre, Vol. II., p. 7.5, No. 532. | 

279. Loss of right — By non-user — Warrens & 
sheep-walks.] — I^ekehter Forest Case, No. 
'264, ante* 

Sub-sect. 2. — Effect of Disafforestation. 

280. On common rights — Not lost.] — Bight 
of common over land, parcel of a forest, is not lost 


when the forest is disafforested, — Jennings v* 
Rocke (1620), Palm. 93 ; 81 E. B. 904. 

281. Claim by prescription — Bad.] — 

Woolhidge V* Dovey (1656), Hard* 87 ; 145 

E. B. 394. 

282. •] — B. V. Rodley (In- 

habitants) (1666), Hard. 437 ; 145 E. B. 536, 


Sect. 2. — WASTE LANDS. 

283. Definition.] — Waste ground means such 
ground as no man doth challenge as his own, or 
no man can tell to whom it certainly appertain & 
lies unclosed & imfenccd with hedge or ditch. 
Heath ground means such ground as is disx)ersed 
& lie as common. — Anon. (1549), Beni. 80 ; 123 
E. R. 61. 

Evidence as to waste of manor.] — See Copyholds. 

284. Foreshore — Soil between high Sc low 
water-mark.] — The word “ waste,” in a grant by 
letters patent is a sullicient description of the soil 
between high & low water-mark. — A.-G. v* IIanmer 
(1858), 27 L. J. Ch. 837 ; 31 L. T. O. S. 370 ; 22 
J. P. 513 ; 4 .Tur. N. S. 751 ; 6 W. B. 801. 
Annotation: — Consd. Eci*oyd \\ Coulthard, [1898] 2 Ch. 358. 

See, further. Waters Sc Watercourses. 

285. Not open fields — Construction of private 
Act.] — Grand Union (Unai. Co. v. Ashby (1861), 
6 II. & N. 394 ; 30 L. .1. Ex. 203 ; 3 ].. T. 673 ; 158 
E. B. 102. 

Alienation of waste.] — See Nos. 512, OOS Oll, 
613, post* 

286. Grant of manor reserving wastes — Severance 
— Common not extinguished.] — (1) By a grant of 
a manor, witli an exception of tlie wastes, t4K‘y 
arc tliereby severed from thi^ manor, though tlu^ 
copyholdei’s continue to have a right of common 
thereon by immemorial custom. 

(2) After a grant of th(^ soil of thos(' wastes 
to trustees for the use of tlie copyhol(h»rs in free- 
socage, the lands, when inclosed will be fit‘ehold, 
k not copvhold. — Bevell v* Jodrell (1788), 2 
Term Bep.*415 ; 100 E. B. 224. 

Amwtaiion : — ^Mentd. Duo d. Luwch v* Davidson (1813), 2 

M. & S. 175. 


Part IV. — Commonable Lands. 


Sect. 1.-™ LAMMAS LANDS. 

Sub-sect. 1. — Origin and Extent of Biottt. 

287. By prescription — Not by custom.]-- Hardy 
V* IlOLJiVDAY (1765), cited in 4 Term Hep. 718 ; 
100 E. B. 1264. 

Annotntum : — Folld. Orimstoacl v, Marlowe (1792), 4 Term 
Rep. 717. 

288. .]— Grimstead v. Marlowe 

(1792), 1 Term Bep. 717 ; 100 E. B. 1263. 
Annf}tatio7iH : — Dbtd. AoKtin v. AtnhurHt (1877), 17 L. J. Ch. 

467. Mentd. A.-G. v. (iauntlett (1829), 3 Y. & J. 93. 

See, also. Nos. 293, 294, jwst. 

289. Time of exercise of right— Must be certain.] 

— Da (V)Sta V* Clarke (1800), 2 Bos. & P. 257 ; 
126E. B. 1268. 

290. Between reaping & sowing -Custom 

for sowing by consent of commoners -Good.] — 

Hawks r. Mollineux (1587), 1 Leon. 73; 74 
E. 11. 68. 

291. Land not sown for whole year -- 

Common for whole year — Good by prescription.] — 

Pitt v. Chick (1620), Hut. 45 ; 123 E. R. 1089. 
Anmtaiion .‘—Mentd. Bailey v. Stephens (1862), 12 C. B. N. S. 


292, Not unreasonable.] — Walter 

r. Chauner (1669), 1 Writ. 21 ; 86 E. B. 15. 

293, Fallow year — Good by prescrip- 
tion.] —Chandler r. Melland (1669), 2 Keb. 491 ; 
84 E. B. 308. 

294 , ,] — Miller v. Walker 

(1672), 2 Keb. 676, 858, 876 ; 81 E. B. 425, 513, 
554 ; sub nom* Miller v. Clehke, 2 Keb. 838 ; 
sub nom* Miller r. Ward, 1 Vent. 92 ; std) nom* 
Walker v* Miller, 1 Freern. K. B. 23. 

295, Land not sown for seven 

years — Right of common until land resown.] — 
Wai.ker V* MiLiiER (1672), 1 Freern. K. B. 23 ; 89 
E. B. 21 ; .sul) nom* Miller v* Clkrke, 2 Keb. 
838 ; sid) nom. Miller r. Waj.kkr, 2 Keb. 676, 
858, 876 ; suit nom. Miller v* Ward, 1 N^ent. 92. 

296, — Time regulated by bye-law by 

persons entitled to right.]*- Baylls v. Tyssen- 
Amhurst, No. 49, ante* 

297, Until resown with grain — 

Turnips sown — Right not barred.] — Bruerton v* 
Bight (1672), 1 Freern. K. B. 51 ; 89 E. K. 40. 

298, Peas sown after corn carried — 



Part IV.— Commonable Lands. 


25 


Rigfht not barred.] — Anon. (1702), 12 Mod. Rep. 
648 ; 88 E. R. 1578. 

299. Every third year — Good by prescrip- 

tion.] — MiLLElt V, Clkrke (1072). 2 Keb. 828 ; 
84 E. R. 530 ; sub nonu Miller Walker, 2 Iveb. 
676, 858, 876 ; sub nom. Miller i\ Ward, 1 Vent. 
92 ; sub norn. Walker v. Miller, 1 Ereeni. K. R. 
23. 

300. Right of access — Restriction of entrances 
to land— Amounts to encroachment.] — Kitchen 
Knight (1824), M‘0le, 373 ; 118 E. R. 156. 

Encroachment, scr, i/ettcralli/. Part Xll., poa/. 

301. Rights of owner of soil — Against trespasser 
— During period of common right.] — Cox v. Glue, 
No. 144, ante. 


Sub-sect. 2. — Persons Entitled to 

Common. 

302. Tenants & inhabitants — Of ancient bor- 
ough — By prescription.] — Hardy r. Hollyday 
(1765), cited in 4 Term Pep. 718 ; 1 00 E. It. 1261. 
Antudaiion : — -Reid. (R'inislcad r. Marlowe (J7U2), 4 Term 

lU‘p. 717. 

303. Inhabitant of ancient messuage -Occupier 
— By prescription. l—(liMMSTEAD r. Marlowe 
(1792), 4 Term Rep. 717 ; 100 E. R. 1263. 
Anvidathm^ Overd. Austin r. Aiiihiirst (1S77), 47 L. J. Ch. 

•J(»7. OHlustrad r. Mnrlmrc was overruled by (Unintahlf' 
r. NivhoUon (IStili). 11 C. B. N. S. 230 (FitY, J.). Reid. 
A.-(i. r. Gaunt lett, (I.S21)). 3 V. & J. 03. 

304. Burgesses — & occupiers of ancient messu- 
ages.] -The burgesses of N. A: tin; occupiei*s of 
ancient* messuages there liad, as sueli. for a certain 
])ortion of the y<*ar, a rigiit to turn eattle into 
certaiti fields. A: to exchid(‘, during that period, 
the owner of tin' soil : — Held : this was a mere 
right of eonimon. R. r, CiiCRCJiiLL (1825), 
4 H. iS: i\ 750 ; (i Dow. A Rv. K. B. 635 ; 3 Dow. 
it Ry. M. i\ .313 ; 107 R. R.'l2l0. 

Aunniaiiimti 'EtX^Xd, & Distd. Cox r. Glne, Cox v. Saint, 
Cox r. MouHley 12 Jur. 1S,>. Consd. Jolnison r. 

Barnes (1S73), L. It. S (\ I». o27. Mentd. ^ledland & 
Brown v. I'uine (ISaS), 23 J. 1‘. 3!). 

305. Release of rights by corporation.] — 

.loiiNHON v, B.\rnes, No. 1 18, anir, 

306. Owners & occupiers.] — Baylis r. Tyssen- 
A^muR.sT, No. 49, ante. 


Skcw 2.— shack. 

307. Nature of right— Appendant or appur- 
tenant.] (I) ^Vhere one has ])urclnised divers 
parcels of land in D. toget-lier, in which the inhabi- 
tants liatl shack, A hmg since lias inclosed it ; 
A notwithstanding always after harvest the inhabi* 
tants hav(* had sha.ck t-here, by jiassing into it* by 
bars or gates wdth tlnnr cattle, thi'in; it shall be 
taken as common appendant or appurtt*na,nt, A 
the owuier cannot exclude* them of common, but 
if in the town of S. tlu* cust-oni A usage has bi'en, 
that every owner* in the sanir; town has inclosed 
his owm lands from time to time, A so has hehl it* 
in severalty, any ow^ner may imdose, A hold in 
severalty, A exclude; himself from having shack 
with the others. 

(2) If the commons of the town of A. A of the 
t-owm of B. ai*e adjoining, A one ought to have 
common with the oth(*r*, by rea*son of vielnage, A 
in A. there are fifty acre's, A in B. one hundred 
acre;s of common, the inhabitants of A. euiimot 
put meiro cattle into the;ir common of lifty acre's 
than it will feed. — -Corbet’s Case (1585), 7 Co. Rep. 
5 a; 77 E. R. 117. 

AnnoUttiom : — As to (D FoUd. Barker r. Dixou (1744), 

1 Wils. 44. Consd. Tinner v. Bliuniro (1853), 22 L. J. Cb. 


766. Reid. Hickman v. Thorny (1676), Proem. K. B. 210 ; 

It. r. WyvUl (1739), 7 Mod. Bep. 28(1. As to (2) Consd. JonoH 

V. Robin (1847), iu e^. B. 620. Redd. PHeUard i\ Powell 

(1845), 10 Q. B. .589, Gnu^rally, Consd. Choesman r. 

Hardham (1818), 1 B. & Aid. 706. Mentd. Prince’s C’aso 

(1606), 8 Co. Rep. 1 a ; Gardner r. Sheldon (1671), 2 Keb 

781; Brewster v. Klte-hiii (1698), Comb. 424; Coxo v, 

Phillips (1736), hnQ ivmp. Hard. 237. 

308. Measure of right — Pleading — Claim of 
common over whole good — Without excepting 
part owned by commoner in severalty.] — C heksman 
V. IlAHDHAM, No. 70, ante. 

309. Right to Inclose -By custom — Common 
right of commoner inclosing determined.] — 
C.Vjrbet’s Ca8E, No. 307, ante, 

310. .] — Hickman v. Thorne 

(1676), 2 Mod. Rep. 104; 1 Ereem. K. B. 210; 
86 E. R. 967. 

Annotation Consd. Cheesman r. Hardham (ISIS), 1 B. A 

Aid. 706. 

311. .] “A custom for one commoner 

[in a common field] to inclose; against another is 
good. — J4AUKER V. Dixon (1744), L Wils. 11 ; 95 
E. R. 183. 

312. Effect of inclosure — Where right still 
exercised.] — Corbet’s Case, No. 307, ante, 

313 . Determines rights of commoner 

inclosing over uninclosed land.] - Replevin for 
taking I-Ib; cattle of pltf. in a certain place which 
had been inclosc'd by deft. : — Held : (1 ) tlio custom 
tu inclose was fully A clearly proved ; (2) the 

right of common befoi*o iiiclosure; made, was for 
caitle levant A coucliant ux)on each x)('rson’s 
uninclosed lands ; (3) as soon as any x)erson had 
inclose'd, he had (‘xcludenl himself from any right 
of common on any of the uninclosed lands. — How 
V , Strode (1765), *2 Wils. 269 ; 95 E. ll . 801. 

>SVr, also. Nos. 70, 310, inde, 

314. Right not extinguished -By unity of 
possession.) — London (Bp.) Case (1611), 1 Roll. 
A hr. 935. “ 

315. Determination of right — By consent — Or 
severance after thirty years.) — Antijobus v, 
Bakw’eil (1817), 9 L. T. O. S. 152 ; 11 .T. P. 808. 

By Inclosure.] — JScc Nos. 70, 310, 311, 

ante. 


Sjoct. 3. — BALKS. 

316. Presumption of ownership.] — An Incln- 

suro Act* directc'd, that comrs. should UAvard to the 
corpn., wlio we're; owuie^rs of Hk; soil of certain 
cornmon.s, a twentiet h part of the commons by way 
of compi'nsiition. Pltfs. having given evidence 
of acts of owmership in the locus hi r/ao, deft., to 
show that* pltf’s. right to it* had been comi)ensated 
for by allotment s made by t he comrs., gave evidence 
that these allotinorits amounte'd to a twentieth 
part of llie commons. In contradiction to this 
evidence', pltfs. pi'oved that a part* of the laud, 
wliich lh(*y eilh'ged to be the common, consisted 
of uncultivated strips of land between the enilti- 
valeel part s of the common A tlie lands of private 
proprietors, called balks ; A pltfs. gave some 
evidence of property in t hose balks. 71ie eiuestion 
of pi*o])£*rty in the; torus in quo g«;neralJy was left 
to tlie jury, who found for pltfs. Held: it w^’as 
not ground for a ne'W" trial, that the jury w^as not 
told that , in ]>r(‘snniptie>n <;f law , tlu^ balks belonged 
t<; the owmers of the* aelja.c<*nt hind, unless the 
couti'ary were* proved. — GoDMANe iiESTER (\)RPN. 

Phillips (1836), 4 Ad. A El. 556 ; 1 liar. A W. 
686 ; 6 Nev. A M. K. B. 211 ; 5 I.. .1. K. B. 108 ; 
1 1 1 E. R. 893. 

Annotations : — Mentd. Quartcrmaii r. C’ex (1837), 8 C. & P. 

97 ; YcomauB v. Leigti (1837), Murp. & H. 87. 
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Commons and Eights of Common. 


Skct. 1.— gated or stinted pastures. 


317, Meaning of—In general.] — OatMogatc in. 
this record is an insensible word ^ so we may reject 
it, but it must either be a synonymous word for 
pasture land or it must mean common of pasture 
for cattle k. sucli common of pasture must, after 
verdict, bo understood to moan common appuHe- 
nant (U)H]) Haiiuwicke, C.J Metcalf v, 
Koe (17:ib), Jiee temp. Hard. 107 ; 95 E. li. 107, 

FoUd. MollliiKton r. CJoodlillo (1738), Audr. 

lOG. Refd. LouBdalo v. Kigff (1857), 3 Jui*. N. H. 390. 

318 , Beastgate.]~-h:joctment lies for land 

& a beastgal-e, for it means oith(‘r a certain quantity 
of land, or common appurtenant to the land 
mentioned. — Mellington v. (Ioodtitle (1738), 
Andr. 10() ; 95 E. K. 319 ; sub Hom, JBenninoton 
V. Goodtitle, 2 Stra. 1081. 

819. Nature of right — Ownership of soil In 
lord of manor— Rights of pasturage in commoners.] 
— Giusok V. Hmitii (1711), 2 Atk. 182 ; Barn. Oh. 
491 ; 2(i E. U. 514, L. O. 


320. 


Sporting rights in lord. 


B. Barjk was a t ract of inclosed pasture land within 
the manor of B. k had been from time immemorial 
subject to eighty customary jights called cattle- 
gates. Pltf. \yas lord <.>f thii manor k deft, was 
s(‘ised of certain catllegates as a customary estate 
of inheritance. Bllf . was also owner of a cattlegaic 
wliicli came to his iiredeccssor, as lord of the manor, 
by seizure qaomqm for non-payment of a line. 
J^lach cat tJegate gave the owner thereof a right of 
dei>asturing on B. Bank a certain number of cattle 
k shee]) during a certain pej’iod of the year. The 
whole of the cattle k slu.‘(‘p depastured B. Bank 
in common. A J’rithman was appointed by the 
catllegate owners, whoso duty it was to take care 
that B. Bank was propei'ly stinted, k lie was 
rcmunei’ated for his trouble by the catth* owners. 
A catth*gat(' ownej* having a house witliiii the 
manor had also a light to cut peat for consumption 
in his house. By 4(i Geo. 3, c. l\iv., authority 
was given to the lord of the manor to enfranchise 
any cojiyJiold or customary messuag(*s, cottages, 
lands, teiii'inents or l)oredit.am(‘nts, parcel of ilio 
manor ; & several cattlegal es were (‘ufranchised 
under tiiis Act : but there was no distinction in 
point, of (.‘iijoyment between tlie enfianchised & 
tile customary cattlegates. hYom lime immemorial 
the cattlegal <'S had been held of the lord of tlui 
manor as customary estates of inh(*ritance bv pay- 
ment of fine certain, rents of small amount' being 
payable annually for each cat-tlegalo, k under 
dues, duties, suits k services of right accustomed. 
On the death of a cattlegate owniu’, the eattlegate 
descended by custom to the heir-at-law, wiio was 
admitted at. the lord’s ct., when he piud a fine. 
The cattlegates also jiassed by customary deed, 


followed by admittance at the next lord’s 
or out of ct. by the steward of the manor. The 
deed was brought into ct. by the alienee, k was 
prese.nted by the jury or homage. A fine was 
payable on the admittance, but there was no heriot 
due. On the death of the lord of the manor, the 
owners of cattlegates could be compelled by the 
custom to be admitted by the new lord, k to pay 
a fine. The lord w^as entitled to seize qv^usque 
for nonpayment of fines. On alienation by a 
feme covert i the woman was examined aj^aii from 
her husband. The lords of the manor had always 
searched for, pursued k killed grouse k other 
game on B. Bank, no other person having claimed 
to do so, or ever having done so except by their 
license. Since 1819 the lords of the manor had 
preserved the game. Jn an action by pltf. against 
deft, for shooting on B. Bank without pltf.’s 
permission (1) the cattlegates gave the 

owners no right to the possession of the soil, but 
the ownemliip of the soil remained in the lord of 
the manor, subject to the light of several piisture 
upon it by the cattlegate owners, k the lord might 
maintain trespass against, a cattlegate owner for 
sporting over it without his pennission ; (2) the 
fact that the lords of the manor had always killed 
game on the pasture land without obstruction 
by the cattlegate owners, that no other person 
claiined to do so, or did so except by stealtli or 
by licence from the lord of the nia.nor, & that one 


cattlegate owner had applitnl for A obtairi(‘d leave 
from idtf. to sJioot game tliere, that pltf. &: his 
predec(‘ssoi*s preserved t.h(‘ ganie k prevented 
other persons from searching for ganu; there, did 
not support a claim by pltf. to an exclusive right 
of killing game there irrespective of his right as 
owner of the soil. — Kkk; v. Lonsi>ai.k (Eaju.) 
(1857), J H. k N. 923 ; .28 L. T. O. S. 372 ;• 150 
E. It. 1475 ; suh nom. Lonsdale (Eahl) v. Hicsg, 
20 L. .7. Ex. 190; 21 J. W 228 ; 3 Jur. N. 8. 390; 
5 W. It. 355, Ex. Ch. 

Anmdutiom : — As to 0) Consd. Bruc-o u. Uelliwcll (ISOO), 
5 H. & N. GOD. Refd. I’itzlmnliagc i\ PiircvU, 1 1908 j 
2 C’h. 1.3U, Js to (2) Refd. niadcB v. Higgts (18(55), 20 
C. B. N. S. 211. iivncrully, Montd. Bird G. K. By. 
(1805), 13 W. K, 080 ; It. v. Towalcy (1871), L. It. 1 
C. C. it. 315. 


321. A tenement— For purposes of settle- 
ment.]- cal.t.h‘gat'(j is a Udiement witiiin 

Poor lteli(*f Aet, 1002 (c. 12), for the jnirpose of 
gaining a setth'ment. — It. v. Whixlky (Inhabi- 
tants) (1780), 1 Term Bep. 137 ; 2 Butt, 0th ed. 
85 ; 99 E. K. 1010. 

AriuotfUiims It. r. Talpuddlo (1792), Nolan 73; 

Lonsdale v. Bjgg (1850), J1 Exch. 054. Mentd. It. v. 
8t. JMar>\ Leicusler (1835), 3 Ad. & Kl. (ill ; Hoadingtoii 
Union ardiiH. v. Ipswich Union Urdus. (1890), 24 Q. B. D. 
411. 


tSeCf alsOf No. 10, ante. 


Part V. — Right of Free Warren. 


Sect. 1.— IN GENERAL. 

322. In the King’s forest— May be prescribed 
for.]— 1.E1CESTI3U POKKST Vask. No. 2(54, outc. 

323. By royal grant— In land of which King 
seised in fee—Is warren in gross.]— Mobrts v. 
Dimes (183t), 1 Ad. k Kl. 05t ; 3 Nev. k M. K. B 
071 ; 3 f.. .L K. Jt. 170 ; 110 K. It. 1357. 

Anyitiaiitois : Refd, Bn*<*o?i Markols C'<». r. NcafJi A Brecon 
By. (1872) L. B. 7 (\ l\ .',.>5 ; BcnicJiaiup r. Winn (187.3 

S.ff "«ntd. BJcwdl r Tivgoimiiig (1835), 4 L. K. B. 
*.14 , Cooko r. JJlttkc (18J7), 1 Kxch. 220; Wlilt«table 
Jialicrs V. foreman (18C7), L. B. 2 C. P. G88. 



I.r«. 'X Vim »X' 

325. Reputation- Recital in private 

inclosure Act - - Declarations of deceased copy- 
holder.)— (iAUNABVoN (Eatit.) w. Viijjsuoih (1844), 
18 M. w. .‘113 ; 14 L. J. Ex. 233 : 153 E. B. 130. 

Mentd. Doo d. R. v. Roberta (J844), 13 
M. S W. 630 ; R V, Bedlordsblte (1866), 4 £. & B. 636. 




Commons and Eights op Common, 


Sect, n, — Aliei^aiion and extinguishment of right 


or necessary for, the preserving making profit 
of them. — BEArcriAMP (Kahl) ik Winn (1873), 
L. K. 0 H. J.. 223 ; 22 W. R. 15)3, II. L. 

Amwtaiions : — Consd. Hobin«on i\ iJnloep SinMrh (1879), 
11 Ch. TJ. 708. Mentd. Danifll v. Sinclair (1881), (i App. 
C’as. 181 ; v. Maynard (1882), 4(> L. T. 700 ; 

Barrow ?•. IsaacK, |1S1M] 1 Q. H. 417 ; Wildiiif? i\ Sanderson 
(1807), 77 ii. T. 57 ; Stanley r. Nuneaton Corpn. (1013), 108 
L. T. 080. 

346. .] — Robinson v . 

Dulkej* 8in(U1, Ko. 575), post, 

347. Of manor with all rights of 

“ fowling, hawking, hunting & shooting,” followed 
by general words — Does not pass right of free 
warren in gross.]— M okbls v . Dimes (1831), 
1 Ad. & Kl. 1)51 ; 3 Nev. & M. K. B. 671 ; 3 
J.. J. Iv. B. 170 ; no K. R. 1357. 

Annolations : — Consd. Sowerhy x\ Sniitli (1874), L. B. 0 
P. 521. Refd. SVliit 8 lal)lo FislnTs r. Eoreinan (1867), 
L. U. 2 (\ J\ 088 : Brecon Markets (.’o. r. Neath & Brecon 
By. (1872). L. B. 7 < \ J\ 555 ; Heauchanip r. VVinn 
(1873), L. B. G H, J 4 . 223. Mentd. Blewilt e. Treffonninff 
(1835), 1 L. J. E. B. 231 ; Couko v. Blake (1847), I Exch. 
220 . 

348. Extinguishment of right — Not by soil 


vesting In Crown.]— Free warrens are not extin- 
guished by the .soil corning into the hands of the 
Crown with the liberties. — D edbey v. Welhouse 
( 1597), Moore, K. B. 474 ; Cro. Eliz. 591 ; 72 
E. R. 705. 

Annoiations : — Refd. ColeliCKtcr Conjn. r. Brooke (1846), 
7 (,). B. 339 ; Northumberland r. Houghtuii (1870), Jj. R. 

5 Exch. 127 ; Saltash (.•orpn, Goodman (1880), 5 C. P, 1). 
431 ; Newcastle r. Worksop IT. C., (1902] 2 Ch. 145. 
Mentd. Northami»ton Corpn. r. Ward (1745), 2 Stra. 1238; 
B. r. Bell (1816), 5 M. & S. 221 ; Lowden v. Hierons 
(1818), 2 Moore, C. P. 102 ; Stamford (Jorpii. v. Pawlett 
(1830), 1 Cr. & J. 57 ; WrJKht r. Bruiriter (1832), 4 B. & Ad. 
116 ; Eifreinontr. Saul (1837), 6 Ad. & El. 924 ; Lockwood 
v. Wood (1811), 6 Q. B. 3J ; Young r TJjank (1845), 

6 Ji. T. O. S. 146 ; Draper r. Sperring (1861), 10 B. N. S. 
113 ; Great Yaru)outh Cori)n. x\ Groom, Great Yarmouth 
Corpn. i\ Daniel (1862), 32 L. J. Ex. 74 ; Lawrence v. 
Ilit-ch (1868), L. R. 3 Q. B. 521 ; Ponryn Corpn. v. Best 
(1878), 3 Ex. D. 292. 


349. Not by non-user — Warren in King’s 

forest.] — IjEicester Forest ('ask, No. 201. ante, 

350. Over demesne & tenemental lands 

by prescription — Not extinguished as to tenemental 
lands- -By subsequent royal grant as to demesne 
lands.l — Cab nab VON (Eab l) r, Vili.ebois (1844), 
13 M. A: W. 313 ; 11 L. ,T. Ex. 233 ; 153 E. R. 130. 
Annotiidons : — Mentd. Doe d. R. r. Robertn (1844), 13 M. it W. 

520 ; R. V. Bcdlordsldro (1855), 4 E. & B. 


Part VI. — Creation and Proof of Rights of Common. 


r. 1,- TIME AND MODE OF CREATION. 

351. Rights which can be created at present 
day — Common appurtenant - Not common append- 
ant.]- Anon. (1531), V. B. 26 lion. 8, fo. 4, pi. 15. 
Amwtalion.s : — Consd. Baring r. Abliigilou (1892), 62 1^. ,1. Ch. 

105. Mentd. (Jaltlcy r. AnmJd (1858), 4 K. & J. 595. 

352. .I'—I’BE’ITY' r, Butj.eb (1658), 

2 Sid. 87 ; 82 E. R. 1272. 

Common appendant.] — >SVc, generatig, Part II., 
Sect. 1, sub-sccl . 2, utde. 

Common appurtenant.] — SW\ grnerallip Paii II., 
Sect. 1, sub-sect. 3, a)iie, 

353. Common in gross —Not by limited grant.] — 
Gawen V , Stacie (BUS), 1 Roll. Abr. 103 (S. 5). 

354. Grant of common within manor— Good, 

though no waste within manor.]- r. 

Stbingkb (1610), Fro. CVir. .599 ; 7i) E, R. 1115. 
Axuwlaiivn "Reid, A.-G. r. Guuutkdt (1829), 3 Y. 8c J. 93. 

355. How grant must be made -By deed.] - 

TANNEit V , Hobbes (1650), 2 Roll. Abr. 63 (G. 23). 

356. Or other grant.] -PuicT^rY r. 

JTi.EB (1658), 2 Sid. 87 ; 82 E. R. 1272, 

357. How new grant can be made— After 
common appurtenant extinct by unity of possession 
— By grant with ail commons used therewith — 
Lease.! — If A. luis a house with coiiiinori a))pur- 
tenant in the lands of B. A: conveys it to B. the 
old right of common is (‘xtinginslicd by Hu* unity 
of possession ; but- if B. h'ases it, with “ all commons 
used tlierewitli,” it is a good grant- of a new right, 
of coTnmon during the term.— Bbadsbaav v, J<]ybk 
( 1597), (]ro. Eliz. 579; 78 E. Ii. 814 ; suh now, 
Bbadsbawes Fase, Moore, K. B. 462. 

Aroujfitthm^ Consd. (jowJam r. Slack (1812), 15 East, 108. 

Mentd. Hall t\ Byron (1877), 4 (’h. D. 667 ; Baring v, 
Aliingdoii, (1892] 2 C'li. 374. 

358. Not by grant with all 

common appurtenant.] — Sapndeys r. Oliff 
( 1597), Moore, K. B. 167 ; 72 E. R. 790. 

Avnoiatiotm Refd. Plant V. .lanicH (1833), 5 B. & Ad. 791 ; 

Baring c. Abingdon, 11892] 2 Ch. :;71. 

359. .1- (iBVMES V , 

Peacock (1610). 1 Bulst. 17 ; 80 K. R. 722. 
.dwrajh/hons Refd. Barlow i\ Rhodes (1833), 1 Or. & M. 
439 ; Plant r. James (1833), 5 B. & Ad. 791. 


360. 


-Fi,EMENTS V . 


l.AMBEBT (I8()S), 1 Taunt. 205 ; 127 E. R. 811. 

Consd. Morris v. Kdgingtoii (1819), 3 Taunt 
21 ; Baring!’. Abingdon, I1892J 2 Cli. 371. Refd. Barlow 
r. iUiodes (1833), 3 Tyr. 289; i'lant r. .lames (1833), 
5 B. & Ad. 791 ; Hal! >’ Byron (1877), 1 Ch. P. (‘>67. 

Extiuguishniejit of rights of comniori, see, 
generally^ I’art XI., '}>ost. 


361. After escheat-- By grant with common 

appurtenant.] — If n, copyltold to which common 
belonged escheat/, A: Hu* lord grants it witli all 
common ai)purt(*nant', the grant(*e shall have 
common, t-hoiigli the ancit‘ni common was extinct. 
— WoBLEDG V , King.swkl (1600), Cbo. EJiz. 794 ; 
2 And. 168 ; 78 E, R. 102 4. 

Anfwtf/doNH Consd, Derry r. Sundei’s, 119191 I K. B. 223. 
Refd. Hall r. Byron (1877), 4 Ch. IK 667 ; Baring r. 
Abingdon, 11892] 2 tUi. 374. 


352. After forfeiture— By grant with 

appurtenances.] — A copyliold tenement to which 
a right of common was amu‘xc<l having vested 
in the lord by forfeit ure lie regraril<*d it as copy- 
liold, with t htj appurtenances -Held : Iiaving 
always contirnied dernisabh* wliile in tin* hands of 
tlio lord, it was a customary t(m(*meril. A:, iLs such, 
was still entitled to right/S common.— Badger 
V , Ford (1819), 3 B. A: Aid. 153 ; 106 K. R. 618. 
AnrmUdbrm CODSd. Aj’IoU r. Ellis (1827), 7 B. & (A 346. 

Refd. Wakoheld !\ Biioeioiich (1867), L. R 4 Eq. 613. 

Escljeat- of copyliolil generally, sec (.k)FYiiOLDS. 


363 , After surrender of copyholds -Grant 

containing general words insufficient.]- (1 ) (Jeneral 
words in a conveyance by the lord of a marioi* of, 
inter alia, a small parcel of land vvhicli had been 
copyliold A:, was afi(‘rwards surrendered to extin- 
guish th(‘ copyliold tenure ; — Held : not to recreate 
rights of common. 

(2) Th(* lord of a manor may take* gravel, marl, 
loam A: subsoil in the waste, for his own use A: for 
IJie purpose of sale, so long as does not infringe 
upon the rights of tlie commoners. 

(3) Du th(‘ <]uestiori whether the loam is taken 
to such an extent as to interfere with right of 
common, the onus 2rroha7idi is on the tenant & not 
on the lord as in the case of approvement. 
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(4) H. acqxiired by purchase ancient freeholds of 
a manor, out of a small parcel of which a quit 
rent issued i — Held : he was entitled to sue on 
behalf of the other freehold tenants of the manor. 

(5) H. was also the owner of a small piece of 
freehold land which had formerly been copyhold, 
Sc had been enfrancliised : — Held : he was entitled 
to sue on behalf of himself as owner of land 
formerly copyhold, & on behalf of other cojjyholderK 
who had enfranchised in like manner, Sc of the 
copyhold tenants of the manor. — H atx v. Byiion 
( 1877), 4 Oh. I). 607 ; 46 L. .T. Oh. 297 ; 36 L. T. 
367 ; 25 W. R, 317. 

j4nnotat'ions : — As to (1) CoilSd. Roo r. Hiddoris (18K8), 
22 U. B. D. 224 ; Bariup: v. Abingdon, (18»2| 2 Ch. :i74. 
Asw (2) A* (3) Reid* Bobinsoji r. J)nk*«p Singh (1879), 
n Ch. D. 798 : Boll v. Love (1883)* 1() Q. B. D. ri47 ; 
A.-G, V. Welsh (Iranite Co, (1887), 35 W. R. (»17 : Hobert- 
son r. Hartopp (1880), 43 Ch. D. 484 ; Malvern HUIh 
C onservators t). Whitmore (1909), 8 L. G. 11. 179. 

On enfranchisement of copyholds.] — See 

Nos. 803, 805, 807, 808, 809, 810, 814, post, 

304 , By conveyance of land with rights of 

common.] — In case for disturbance of com- 
mon of pasture, pltf. declared, in respect of a 
me.s8uage & lands for common for all his cattle 
levant Sc couchant : — Held : a lease to pltf.’s 
testator for years, determinable on lives of a 
farm, etc., together with reasonable common of 
pasture was sulhcient to sustain the right of 
ctnnmon alleged in the declaration ; this right- was 
not destroyed by a subsequent conveyance to 
pltf. in fe(‘ of the farm Sc common of pasture 
thereto belonging iV apiJortaining, for tins operated 
as a new grant of the common. — Dotggk v. 
Cakpentek (1817), 6M. &8. 47 ; 105 E. R. 1160. 
Annotation Distd. Haring v. Abingdon, 11 892 J 2 (3h. 374. 


365. — General words insufficient.] 

Bahimg V. Abingdon, No. 93, n/z/r. 

366. By Inclosure Act— Rights given in 

lieu of pre-existing rights.] — Ry a local in closure 
Act comrs. wer(‘ required to a.llot< to the lords of 
the manors, in trust for tli<‘ occupiers for the 
time being of all such cot tag(*s Sc terieinents cou- 
t-Jiiiiing less than oik* acr(^ each as were erect^ed on 
ancient sit(*s or had then been erected more than 


fourteen years, in lieu of tlieir rights or pretended 
rights of cutting turves, so much of the waste 
grounds as the comi*s. should think proper for a 
turf common, wliich should be managed. Sc the 
turf arising therefrom taken Sc^ used, by the 
occtquers of such coti-ages in such manner as the 
lords of the manors Sc the cliurcliwardens Sc over- 
seem of the pool* acting within eacli manor should 
appoint. In pursuance of the Act the comrs, 
allotted lands for a turf common. A portion of 
these lands was taken by a railway co., the 
purchase-money was paid into ct-. A (piestion 
was then raised as t-o who was entitled t-o the fund ; 
— Held: (1) the lord was entitl(*d to so much of 
the fund in ot. as represented the value of the 
soil of the land taken by the railway co. ; (2) the 
trust was for the benefit of the occupiers for 
the time being of the cottages, Sc iK»t a t rust, for the 
owners, who were only entitled to benefit by the 
addition to the value of the occupation caused 
by the gift of t.he right to the occupiers. — lie 
Chrlstchuhcti Inclosure Act (1888), 38 Ch. 1). 


520 ; 57 L. J. Oh. 664 ; 68 L. T. 827 ; 4 T. L. R. 
392, 0. A. ; ajfd. suh nom. A.-G, v. Meyrick, 
[1893] A. C. 1, H. 1j. ; auhftequent proceedings, 
sidi nom. He Chtmstchitrck Inclosurb Act, 
Meyrick r. A.-G., [1894] 3 Ch. 209. 

Ann^tatiom : — As to (1) Consd. Slincoo r. Petblck, flH98] 
2 Q. B. 555. Ofncrallu, Blentd. He Norwich Town Clo«o 
Kstato C3mrity (1888), 40 Ch. 1). 298 ; I. R. Comr«. v. 
Scott, Re Boothairi Ward Strays, York, [1892] 2 Q. B. 
152. 

-.] — See, gemrally, Part XIII., post. 
Presumption ot lost grant — After extinction ot 
common.) — See No. 43, ante. 


Sect. 2. —PRESCRIPTION AND CUSTOM. 

Sub-sect. 1. — Distinction between 
Prescription and (^tstom. 

367. In general.] — Deft, pleaded tiiat all the 
inhabitants within the towm of 1)., where pltf. 
supposed th(* trespass, have of time whereof 
memory, etc. been used to have common for their 
beasts ; Sc> he, deft., as one of the inhabitants of 
the same town put in his beasts, etc. : — Held : 

(1 ) tenants at will could not prescribe in their own 
right ; but in the right of their lords ; (2) tenants 
at. will do not prescribe in a thing wliich endures 
in jierpetuity ; but t hey say that the usage Sc 
custom of tlio town has been of time whereof 
memory does not run to the contrary. — Anon. 
(j478), Y. B. 18 Edw. 4, fo. 3, pi. 15. 

Annoiafiom : — As to (2) Reid. Eoxall r. Venables (1590), 

(To. Eliz. 180 ; Wakefield r. Costard (15{)3), I And. 151 ; 

Smith i\ Gatewood (1007), (To. .Intt. 152; Baker v. 

llrercToau (1035), (To. Car. 118 ; Paine v. Partrick (1091), 

earth. 191. 

368. .] — (1) A custom for one copyholder 

to have common or estovtT, etc., in Jus lord’s 
soil, is good ; she may alUige that. “ within the 
manor tliere is a custom from time irnuKunorial, 
that all customary tenants of certain messuages 
have common in such a place.” et c. 

(2) Where a copyh(.)lder claims common in the 
soil of anot.her, he must- lay a prescription in the 
lord ; but whei’e lie claims common in the. soil of 
the lord, he cannot iirescribe in the name of the 
lord ; Sc as he cannot pr(*scribe in his own name, 
the law allows him to allege it by way of custom. 

(3) Difference between prescription Sc custom ; 
the former being personal. Sc always alh*ged in the 
jierson ; as a mo,n Sc his ancestors, or those whose 
e.stat.e he hat.h ; the latter being local, & serving 
for the inhabit.ants of a town, etc., or as to insensible 
things, as to devise lands. — Eoiston r. (bcAciiRooDE 
(1587), 1 (’o. Itep. 3i b ; 76 K. R. 962. 

Annoiations As to (1) Refd. Derry v. Sandorw, [1919] 

1 K. B. 223. As to (2) Consd. H. r. ICoclcHfield (1818), 

1 B. & Aid. 348. Refd. Galeward’a Case (1997), 9 Co. Rep. 

59 b ; Jl, r. C.’hurehill (1825), 9 Dow. &: By. K. B. 935. 

369. .] — If a copyholder claims common 

against a stranger, he must allege prescri])tion 
ill the lord ; if against the lord himself lie must 
allege it by way of usage. — Pearce r. Bacon 
(1595), Cro.’Eliz. 390 ; 78 E. R. 636. 

Annotalion : — Refd. Derry v. Sttiidors, [1919] 1 K. B. 223. 

370. ,| — A custom to take a profit in 

alieno solo is bafi ; such a right can only be claimed 


PART VI. SECT. 1. 

364 i. How new o^ant van he made — 
Ry conveyance of land with riyhts of 
common.] — A. donijned ]and8 to H., in 
08 full, large, & ample a mauuer as B. 
was then lu posscsKion thereof, Sc lie 
covenanted that ho would, at all 
tinieB thereafter, during the term, give 
B. free liberty to cut Sc carry away as 
much turf on M., which afijoined the 


doiniscd lands, to use on the demised 
promises during the term, to i»e out in 
such plat'cs Sc in such manner iis A., 
slionld appoint. Sc not otherwise. 
U]>on the marriage of B., the denilsed 
lauds were convoyed by A. Sc H. as 
separnto granting parties to re-lesso(‘H 
t-o uses. A. conveyed the lands “in 
as large, & ample a manner as the same 
were then in possession of B.,” together 
with all *• commons, common of pasture 


Sc turbary, rights Sc appurtenances 
whatHoev'cr to the i)renjlses belonging, 
or therewith usually hold or enjoyed.** 
Tlie grant hy B. contained general 
words equal I y eom]>rcliensive : — Held : 
the right of turbary ereatod by B.’s 
lease was pitiserved or newly granted 
by the settlement, notwithstanding 
the merger.-" Dir«(i AX i\ C’AKiiY (1858), 
8 I. V. h. R. 210.-- IR. 
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Sect* 2. — Prescripiiof} and custom : Suh^sects* 1 <£? 2» 

by prescription. — OniMSTEAD r. Marlowe (1702), 

4 1\jnn llep. 717 ; 100 K. K. 1203. 
jAnnvUiUoitH : — Dbtd. AiiKt-Jn i\ Anilmi’Ht (1877), 47 L. J. Ch. 
467. Reid. A.-O. V. Guuntlcti (1S21)), ;4 Y. & J. 93. 


371 , .] — A good deal of the argument on 

behalf of applt. has rested, I tWnk, upon the 
failure to observe the proper distinction between 
rights which arc claimed by custom & rights which 
are claimed by prescripiion. A custom must be 
reasonable, & a custom wliich destroys the subject- 
matter of tiie gi’a-nt would not be reasonable. A 
right claimed by prescription is subject <4» no 
limitation, as far as ils use & reasonableness is 
concerned, & the owner of the soil, that is, the 
owmer of the bed of the river, has a perfect right if 
he chooses, if the fishing belongs to him, to grant 
a right to fish to any number of persons although 
it may destroy Ids own right. Therefore the 
fact t hat t he right may he exercised by an unlimited 
number of persons is not a circumstance that is 
fatal to the proscription (WiLT>s, .1.). — Chester- 
FiEi.i) tK Foitntatne (1H05), 1 Oh. 243, n. ; 

77 L. .1. Ch. 114, n. ; 08 L. T. 2.37, n., 1). 0. 
Annoiniiitns .•-'"Reid. C’licstcHleld r. HarriH, fl9081 2 Ch, 

397. Mentd. Harris v. C'hestorllcUl, [1911] A. C. 623. 

Sve, /nrlhcTf Custom & IThaoes. 


Hub-sect. 2. — Ktchts pependino upon 

PUESCdtlPTION. 

A* What lilr^hiH inay he claimed* 

372. In general.]— A man may prescribe or 

allege a custom to Isavo A enjoy solam vosturam 
tcrrac* from such a day till such a day, hereby 
the owner of the soil shall bo excluded io pasture 
or feed there ; & so be may prescribe t/O have 
separalcm. pastuTuin^ Sc exclude the owner of the 
soil from feeding tln'ro. So a man may )irescrihe 
to have separalem piscarittm in such a water, 
Sc the owner of the soil shall not fisli tliere ; but 
if he claim to have pmcariae or liheram 

pisearianu tiie ow^ner of the soil sball lish there. — 
White r. SniuLANi) (1581), J Cbke on Litth‘ton 
122 a. 

Sec, gencndly, Easevfents A Profits a Pui^npre. 

373. Pasture — For beasts levant & couchant — 
In same vill.] — Poi’ir.ior r. Butstow, City of 
C oVENiRY Case (1475), Y* B. 15 Edw. 4, fo. 29, 
pi. 7 ; fo. 32, pi. 10. 

AniwtationR : — Consd. Uaco r. Ward (1855), 24 L, .T, Q. B. 
153. Refd. Foislon r. Crachroodo (1587), 4 Co. Hop. HI h ; 
WakeHeld r. Costard (15!l3), 1 And. 151 ; Goodday v. 
Miclu‘11 (1595), Cro. Fillz. 441 ; Gal.oward’s Case (1607), 
C Co. Kcp. 59 b; Harrison v. IJooko (1625), Palm. 420 ; 
Baker r. Brerenmn (1635), Cro. (^ar. 418 ; 1‘ophain v, 
Wooleott (1666), 1 Si<l. 291 ; WhiUi V. Coleman (1073), 
Freetn. K. B. 131 ; Goodman v. Saltash (Vnpn. (1882), 
7 App. (-as. 633 : JMercer v. Peniio (1901), 91 L. T. 51.3. 
Mentd. Jir Christchuivli Inelosuro Act (1887), 35 Ch. D. 
3.55. 

374 . ,] — Jenkin V. Vivian (1020), 

Poph. 201 ; 79 E. LI* 1292. 

375. Not for all commonable beasts.] 

—Savin’s Case (1011 ), March, 83 ; 82 E. li. 422. 

370. ,] -UitiMSTEAP V* Marlowe 

(1792), 4 Term R(m. 717 ; 100 E. K. 1203. 
AnmoUiiutyis : — Dbtd. Austin v, AmhnrHt- (1877), 47 L. J. Ch, 
467 ; Mentd. A.-G. r. Gauntlett (1829). 3 Y. & J. 93. 

377 . .] — Benson v. Chester (1799), 

8 Term Rep. 390 ; 101 E. R. 1453. 

AfinotatUt^is : — Refd. A.-G. v. Mathias (1858), 4 K, & J. 
579 ; A.-G. r. Heynolds, [1911J 2 K. B. 888. 

378. Prescription Act 1832 (c. 71).] — 

(1) Pltfs. claimed an injunction to restiain deft, 
from turning out homes, cattle A other animals to 


graze or feed on a common. Deft, claimed that 
he had gained the right to do so under the above 
Act, & alleged acts of user A enjoyment without 
interruption for sixty years or thirty years of a 
right of common of past ure for all his cattle levant 
A couchant upon two closes of land in B. Deft, 
as to one portion of the period of thirty years, 
failed io prove that there had been any turning 
out of animals at all. As to another part of the 
period of thirty years there was an absence of 
evidence both as regards the beasts turned out 
A also i/he capacity of his land, A l)o did not dis- 
tinguish in any way what he turned out in respect 
of one close A what he turned out in respect of the 
other : — Held : the claim t/O a prescriptive right 
failed. 

(2) Deft, also claimed that by reason of being 
an inhabitant A ratepayer of M. he was entitled 
io rights of common of pasture without stint or 
alternatively for all beasts levant A couchant on 
his land. Evidence was given that during the 
period in respect/ of which the witnesses sj^oke not 
only they themselves but their fathers A grand- 
fatliors tuined out, without stint, goats, donkeys 
A pigs, besides commonable boasts, A showed 
also that not» only the inhabitants but everybody 
else, irrespective of where they lived, turned 
beasts out on the common. No evidence was 
given in support of a right confined to the in- 
habitants of M. or t o commonable boasts : — Held : 
deft.’s claim as an inliabiiant of M. also failed. — 
Mitoham Common Conservators v* Banks (1912), 
76.T. P.413; 10 L. O. R. 183. 

379 . By corporation.] — M ellor v, 

Spateman (1C09), 1 Saund. 339, 343; 85 E. R. 
489, 495 ; mib 7iom* Mkixer v* Staples, 1 
Mod. Rep. 0 ; sub mm* Miller v* Spateman, 2 
Keb. 527, 550, 570. 

Annotaiiona : — Consd. Aehby v. White (1703), 2 Ld, Raym. 
938 ; R. V. Pasmore (1789), 3 Term Rep. 199 ; tk)x r. 
Glue (1848), 5 C. B. 533 ; Parry t>. Thomas (1850), 5 Exrh. 
37 : Goodman r. Halt ash Corpn. (1882), 7 App. t-as. G33. 
Refd. Hartly r. Hollyday (1765), cited in 4 Term Rep. 
718; Colchester Corpn. r. Heaber (1706), 3 Burr. 1866 : 
R. V. C'luirchill (1825), 4 B. & C. 750 ; R. r. .)«)lnt Stock Cos. 

(1847), 10 (j. B. 839 ; .Johnson v. Barnes (1872), 
L. R. 7 G. P. 592. Mentd. A.-G. v. Gauntlett (1829), 3 
Y. A .1. 93 ; Bowon v, Jenkin (1837), 6 Ad. A El. 911 ; 
Richards v. Fry (1838), 7 Ad. A FI. 698 : Thrjscntt v. 
Martin (1849), 18 L. J. Ex. 291 ; I)uiirp,ven r. Llewellyn 
(1850), 15 (^ B. 791 ; Davies v. Williams (1851), 16 Q. B. 
516; Embrcy v, Owen (1851), 6 Exch. 353 ; Bononii v, 
Bar^khoiise (1859), E. B. A E. 622 ; Constable v, NiclioJsoii 
(1863), 14 C. B. N. S. 230 : Carr v. Lambert (1865), 3 
H. & C. 499 ; Harrop v. Hii’st (1868), L. R. 4 Exch. 43 ; 
Itoberlson t\ Harlopp (1889), 13 Ch. D. 484 : McCartney 
v. Londonderry & LouKh Hwilly Ry., 11904 J A. C, 301 ; 
Bourne & Holllnprsworth v. Mnrylebone B. C. (1908), 72 
J. P. 129 llummerlon v. Dysart, 11916) I A. C. 57. 

380. - Not in respect of cultivated ground.] — 

Porte v* Walker (1557), Ben. A J), 15 ; Beni. 8 pi. 
29; 123 E. B. 30. 

381 . Common of vicinage— Not common 

appendant.] — Jenkin v* Vivian (1020), Poph. 
201 ; 79 E. K. 1292. 

382 . Appurtenant.] — C owlam v* Slack, 

No. 43, ante* 

383. Extent of area over which claimed 

immaterial.]— S ewers Comrs. v* Glasse, No. 
115, ante* 

384. Sporting rights — In warren of another.] — 

Davies’ Case (1088), 3 Mod. Rep. 210 ; 87 E. R. 
101. 

Anmtations : — Reid. Wickham Hawker (1840), 7 M. A: W. 

63 ; FitzbardiiiKO v. Purcell, [1908] 2 Ch. 139. 

See, also, Part V., Sect. 2, ante* 

386. Not right to carry away soil— Without 
stint.] — (1) A profit d prendre in another's soil 
cannot be claimed by custom, however ancient, 
uniform A clear the exercises of that custom 
may be. 
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“ (2) A right to carry away the soil of another, 

without stint, cannot be claimed by prescription, 
nor can ihe claim be sustained by evidence of a 
lost grant. — v, Mathias (1858), 4 K. & J. 
570 ; 27 L. .7. (%. 7«1 ; 31 L. T. O. 8. 3(57 ; 1 
Jui\ N. 8. 028 ; 0 W. R. 780 ; 70 E. R. 241. 
Annotatimis : — As to (*2) FoUd. De la Warr v. Milca 
(1881), 17 C)lu I). 635. Ridd. Johnson v. Barnes (I87‘i), 
L. H. 7 C. 1*. 592 ; Saltash Corj^n. v. Goodman (1880), 
6 O. P. 1). 431 ; Smith v, Andrews, [18911 2 Ch. G78 ; 
Hotigh r. Clark & Hall (1907), 23 T. L. H. 682. Generally^ 
Memd, A.-G, r. Hanmor (1859), 33 L. T. O. S. 170. 

386. Fishing rights — Without stint.] — Cjthstrr- 
FIKLD V. Fotjntaine (1895), [1908J 1 Ch. 243, n. ; 
77 1.. J. Ch. 114, n. ; 98 J.. T. 237, n., D. 0. 
Annotations: — Consd. ChoHtoriiold v. Harris, (1908) 2 Ch. 

397. Retd. Harris r. ChestOTfleld, 11911] A. C. 623. 

387. Not without stint.] — II auths v. 

Chesterfield (Earl), No. 229, ante, 

B, Must he Certain. 

388. In genera].] — A proscription that a 
common belongs either to a manor or to a house is 
void for uncertainty. — Jd^E v, M\yior (1557), 
Beni. 21 ; Ben. I). 00 ; 73 E. R. 949. 

Annotathni : — Consd. Lothbridgro v. Winter (1821), 9 Moore, 

C. 1*. 95. 

389. .] — Prescription was laid to have 

sheep going 'Dj/m communes earnpos et ierriioria 
de 6'., to bo folded : — Held : ierriioria Wits a woi'd 
unknown in the law, so no cert.ainty in the pre- 
sent>tion. — D ickman v, Allen (1990), 2 Vent. 
138 ; 89 E. R. 355. 

AniiotaHou : -fJcurralli/t Mentd. Sharpe v. Beehenowc (1087), 
2 Lilt. J219. 

#SVr, also. No. 1, ante. 

C. Who may Prescribe. 

(a) Tenants and Oectipicrs. 

390. Not tenants at will.] — Boteijor r. Bars- 
TOW, City op Coventry ('ARe (1475), Y. B, 15 
Edw. 1. fo. 29, pi. 7 ; fo. 32, pi. 19, 

Amwintions Foiston r. Crtichroodo (1587), 4 Co. 

Itep. 31 1). Mentd* Waketleld V. C-oslard (1593), 1 And. 
151 ; Good<Iuv r. MhtliolJ (1595), Cro. Ellz. 441 ; Gate- 
ward’s CuHc (1 607), 6 ('<». Pop. 59 b; Ordeway v, Or»no 
(1612), 1 Bulst. 183; ItiuTiHon v. Uooko (1020), Palm. 
426 ; JN)pha.in r. Woo1(m» 1/ (1060), 1 Sbl. 291 ; White v. 
Coleman (1073), Fro<un. Iv. B. 134 ; Ihiee v. Ward (18.5.5), 
24 L. .1. (i). B. 153 : Goodman r. Sall4i.sli Corjin. (1HS2). 7 
At)P. Chh. 633 ; 7iV ClirlHteljnrch liielosnro Ael. (1887), 
35 Ch. 1), 355 ; Merrcr v. iK'iiHe (1901), 91 L. T. 513. 

391. .] — ^Anon., No, 307, ante. 

392. Copyhold tenant — Not against lord of 
manor.] — iAH.sTON v. Crachroode, No. 308, 
O'nle. 

393. Against stranger in right of 

lord.] — Pearce v. Bazhin, No, 309, ante. 

394. .] — PuF/PTY V. Butler (1058), 

2 Sid. 87 ; 82 E. R. 1272. 

395. Not lessee for years — Must plead the que 
estate.] — A lessee for years cannot proscribe for a 
right of common, but must plead the que estate. — 

-y. Stringer (1910), Cro. Car. 599 ; 79 E. R, 

1115. 

Annotation .•■~”Coasd. A,-G, v. Qanntlelli (1829), 3 Y. & J. 93. 

396. .] — liessoo for years cannot pre- 

scribe. — S mith v. Moiutis (1732), Fortes. Rep. 
340 ; 92 E. R* 881. 

Sec, 710 W, Prescription Act, 1832 (c. 71), s. 5; 
Easements & Profits X Prendre. 

397. Not occupiers — Of new house — Unless in 
replacement of old house having right.] — Where 
the occupiei's of houses in a town have common by 
presciiption, he who builds a now house cannot- 
claim common. Otherwise if an ^ old house fall 
down, Sc the tenant build it up in a new place. — 
Costard & Wingfield’s Case (1593), 2 Leon. 
44 ; ^db. 99 ; 78 E. K, 59 ; sub nom. Compton’s 


(Lord) Case, Oouldab. 38 ; sub nom, Wake- 
PEiLD’s Case, Owen 4; aub-nom. Wakefietd v. 
Costard, 1 And. 151 ; Sav. 81. 

Arinotatimis : — Oonsd. & Distd. A.-G. v. Reynolds, (10111 2 
K. B. 888. Reid. Hariop r. Hoare (17*13), 2 Hira. 1187 ; 
J’rjclmrd v. J>()wel) (1845), 10 Q. B. 589, 

Sec, also. Nos. 175, 195, ante. 

398. .] — English v. Burnell & Incjham 

(1795), 2 Wils. 258 ; 95 E. R. 798. 

399. Manor tenements.] — (1) Occupiers of 

tenemeuts under the copyholdei’s of a manor can- 
not proscribe for common. 

(2) Bye-laws purporting to regulate the right t-o 
pasture on lammas lands of a manor were mfulo 
by the homage from time to tinu*. The latest 
bye-law provided that fr*eehold(*rH copyholders 
might depasture a number of cattle reg\ dated by 
the number of acres they held ; that occupiers 
inight also depasture a number of cattle regulated 
in a different mode by the number of a(;res they 
occupied. Home of tin? lammas land was takem for 
the purpose of public undertakings, & compensa- 
tion paid in respect; of the rigid- t-o depasture. In 
an act-ion by occupiei*H on belialf of thernsidves & 
other occupiers : — Held : they were not entitled 
to participate in the compc'itsation. Huch a claim 
coidd only be made by custom, by grant or by 
proscription. There could be no sucli custom 
giving a profit a prendre in alieno solo ; there was 
no grant, th(*re could be no right by prescri prion, 
inasmuch as t-ho claim would bo against; the owner 
of the land in respect of which the claim was made. 
— vVustin V. Amhuk-st (1877), 7 Ch. D. (t89 ; 47 
L. .1. Ch. 197 ; 38 L. T. 217 ; 29 W. R. 312. 

400. .J — Baylih V. Tyssen- Am HURST, 

No. 49, ante, 

401. & owners of enfranchised copy- 

holds.) — Tilrttby V. Hilva, No. 227, ante. 

Freeholders — Claiming by prescription — Presump- 
tion of lost grant.] — Sec Hub-sect. 2, E., imst. 

See, also, Hub-sect. 3, B (a), ])ost, 

{b) Inhabitants and Hoitsc holders. 

402. Not inhabitant as such.] — Anon. (1478), 
A". B. 18 Edw. 4, fo. 3, pi. 15. 

Annotations Refd. Foxall v, VtnmbU's (1590), Cro. Eliz. 
186 ; Wakedohl v. Costard (J593), I And. iol ; Gato- 
ward’s Case <1007), 0 C’o. Hop. 59 l> ; Hakor v. BrercMuau 
(1035), Cro. CUir. -11-8, Mentd. Faiiio v. rartrloJi (1091), 
earth. J91. 

403. .] — Inhabit;ant s cannot y^rf'seribe to 

have a riglit of common.* -Fgwler v. 1>v\le (1591 ), 
Cro. Eli/.; 392 ; 78 E. H. (ill. 

404. .]—Tinnerv V. Fisher (1911), cited 

in 2 Bulst. 87 ; 80 E. R. 981. 

405. Not being copyholders of manor.] — 

Roberts v, Elliot (1813), 7 J. R. 211, N. P. ; 
subsequent proceedings, il M. S: W. 527. 

406. Presumption of claim through freehold 

tenants.] —Warrick v. Queen’s (V>llege, Ox- 
ford, No. 179, ante. 

407. Unless incorporated.] — (1) Inhabi- 

tants, unless they bo incorporated, cannot pre- 
scribe to liave profit in anotJier’s soil, but only in 
mat<ters of easement. 

(2) Copyholders in fee, or for life, may have, by 
custom of the manor, common in tlic demesnes of 
the lord of the manor, A (;hey ouglit to allegt* the 
custom to be that every copyholder of every 
cusl-omary messuage, etc., & not; timt- every in- 
habitant in any ancient customary messiiagis (*tc. — 
Oateward’8 Cake (1907), 6 Co. Rep. 59 b ; 77 E. K. 
344 ; sub nom.. Hmith v. Cattewood, Cro. Jac. 152. 

Amwtaiions : — A» to (1) Oonsd. North r. t’oo (1008), VauKh. 
251 ; OshUHton r. JainoH (lOHS), 2 Lnt. 1377 ; Lockwood 
V. Wood (1844), 0 Q. B. 56 ; London t?ity Hewers Cknnrn. 

V. GIuhhc (1872), 7 (Mi. App. 450; AuHtin v. Anihiirst 
(1877), 7 D. Ch. 089 ; Chillon r. London (.^oi-pn. (1878), 

7 Ch. D. 735 ; Rivers r. Adams (187,8), 3 Kx. D. 301 ; 
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Sect 2 . — Prescription and custom: Suh-sect, 2, C. 

Goodman v, Salt-aHh Corpn. (1S82), 7 App. Cafi. 6H3; l?c 
Christchurch Inclosuro Act (1887 ), 85 Ch. D. 355 ; Tilbury i*. 
Silva (1890). 45 (3i. D. 98. Retd. Ordoway r. Ortne (1612), 

1 Jlulst. 183; Ilakcr v. Breremau (1635), Cro. (^ar. 418 ; 
Bond's Case (1639), March, 16 ; Miller v. Spatciiiau (1669), 

2 Kel). 570 ; VVeekly v. Wildiriaii (1697), 1 Ld. liayni. 
405 : English i\ Burnell (1765), 2 Wils. 258 ; Grimstoad 
V. Marlowe (1792), 4 Term Jiep. 717 ; B. v. Eoclcaflold 
(1818), 1 B. & Aid. 348 ; Jones v. Bobin (1847), 10 Q. B. 
620 ; Boprei's r. Brenton (1847), 10 Q. B. 26 ; Lloyd i\ 
Jones (1848), 6 C. B. 81 ; A.-G. r. Mathias (1858). 4 K. & J. 
579 ; (\mstable v. Nicholson (1863), 11 C. B. N. S. 230 ; 
R. r. Rollott (1875). L. H. 10 g. H. 469 ; C^hostcrfleld v. 
Harris. ri908] 2 Cli. 397 ; Mitcham Common Conserv'ators 
r. Banks U912), 76 J. P. 413. Gcnt^rallv* Mentd. Dav 
Savadffe (1614), Hob. 85 ; St. Albans Corpn. r. Dobbins 
(1672), Freem. K. B. 3(i ; Drak*; v, Wijrlesworth (1752), 
Willes, 654; Mounsey v. Ismay (1863), 11 W. R. 270 ; 
Re St. Stephen, Ckdeinau St., Rc St. Mary tho Vii*ffin, 
Aldermanbury (1888), 39 CJi. D. 492 ; Bro(^klebank r. 
Thompson, [1903] 2 Ch. 314. 

408. -.] — CiriLTON V, London Oori'N. 
No. 272, ante, 

409. — Rivers (Loud) p. Adams, 
No. 11)1, ante, 

410 . Unless rights limited to them.] — 

Mitcham Common Conseuvatoiis v. Banks, No. 
378, ante, 

411. Not inhabitant of house built within thirty 
years — Where common claimed for inhabitants of 
town.] — (Vjstari) a \Vin(jkield’s (^ase (1.593), 
Godb. 90 ; 2 Leon. 14 ; 78 K. 11. 59 ; sidj nom, 
Compton’s (Lord) (Ase, Gouldsb. 3<S ; suh 'nmn, 
Wakefetld's Case, Owen, 4 ; suh-nom. Wake- 
field V. Costard, 1 And. 151 ; Sav. 81. 

AnnotatUm^ : — Consd. A.-G. v. Roj'nolds, [1911] 2 K. B. 

888. Reid. Prichard r. Powell (1815), 10 g. B. 5H$». 
Mentd. Hart op r. Uoaro (1743), 2 Stra. 1187. 

412. Not householder as such.] — A prescrip- 
tion for every Jiouseholdt'r to have coirinion of 
pasture in alicno solo not j^ood. -Ordeway v, 
Orme (1012), 1 Bulst. 18.3 ; SO E. R. 872. 

413. .1 — Wp:ekly V. WlLDMAN, No. 97. ante, 

414. Burgesses.! — Mp:lt.or v, Spaticman (1009), 

1 8aund. 339; 85 K. R. 489; sub nom, Melleu 
V Staples, 1 Mod. Rep. 0 ; sub nom, Milleu 
p Spateman, 2 Kob. 527, 550, 570 ; subse(fueni 
proceedings, sub nom. Staples v, Mellor (1079), 

2 Sliow, 13. 

Annotalioms : — Consd. C'ox v. Ohio (1848), 5 C. B. 533 ; 
Parry v. Thomas (1850), 5 Exch. 37. Refd. Ashby r. 
White (1703), 2 Ld. Raym. i)38 ; Griiristead r. Marlowe 
(1792), 4 Term Pep. 718 ; R. r. Chnrelull (1825), 4 B. & C'. 
750 ; Davies Williams (1851), 16 g. B. 546 ; Constable 
V. Nieholson (1863), 14 C^. H. N. S. 230; .Tohnson r. 
Barnes (1872), Jj. K. 7 C. P. 592 ; (Joodman v. Sail ash 
Corpn. (1882), 7 App. Cas. 633. Mentd. Colchester < 'orpn. 
r, Seaber (1766), 3 Burr. 1866; R. r. Pasmore (1789), 3 
Term Rep. 199 ; A.-G. r. Gauntlett (1829), 3 Y. & J, 93 ; 
Bowen r. Jenkiu (1837), 6 Ad. Sc El. 911 ; Richards v. 
Fr>" (1838), 7 Ad. & El. 698 ; Rc Shclllold, Rollieriiam, & 
Cbosterliehl Fire & Life IiLsee. (1847), 16 L. J. g. B. KG ; 
R. r. Joint Stock (’’os. Iteffistrar (1847), 10 g. B. 839 ; 
Tbiisentt r. Martin (1849), 18 L. J. Ex. 291 ; Dunraveii 
i\ Llewellyn (1850), 15 Q. B. 791 ; Embrey r. Owen (1851), 
6 Exeb. 353 ; Bonorni v. Pm^khmise (1859), E. B. E. 
646 ; Carr r. Lambert (1865), 3 II. & C. 499 ; Ilarrop r. 
Hirst (1868), L. R. 4 Exeli. 43 ; Austin r. St. Matthew, 
Bethnal Green Grdris. (1874), 43 L. J. (.^ P 100 ; itobert- 
son V. Hartopp (1889), 43 Ch. D. 484 ; McCartney r. 
LondondeiT.v A Lougrh Swilly Py., [1904] A. (5. 301 ; 
Bourno Sc HollinKH worth i\ Maryleboiio B. (J. (1908), 72 
J. I’. 129 ; llaiinnerlon r. Dysart, 11916J 1 A, C, 57. 

415. .] — Burgesses in a borough can have 

common appurtenant to their burgages by pre- 
scription. Mellou p. Walker (1070), as reported 
sub nom. Miller r. Walker, 1 Hid. 402 ; 82 
K. H. 1217. 

-4 ami/fd ions Mentd. Ellison r. lies (1840), 3 Per & Dav. 
391 ; R. V, Joint Stock Cos. ReKiwlrar (1847), 10 O, B, 
839 ; Holme v. Dalby (1819), 3 B. & Aid. 259. 

416. Cannot claim In individual right.] — 

If a burgess claims an individual right of past^urage 
in a part of the corporate estates, it must be con- 
sidered os made in liis corporate, & not in his 


individual capacity, &: where the particular lands 
had been sold no distinct claim could be made by 
him individually for compensation out of the 
unsold propert^y of the corpn. — Evan p. Avon 
OoRPN. (18B0), 29 Beav. 144 ; 30 L. ,1. C^h. 105 ; 
3 L. T, 317 ; 0 .lur. N. 8. 1301 ; 9 W. R. 81 ; 54 
E. R. .581. 

AnnoUUion Refd. Watson v. Hythe B. C. (1906), 70 J. P. 153. 

417. Ngl new burgesses — Created under 

Municipal Corporations Act, 1835 (c. 76).] — Beads- 
WORTH p. Torkington (1841), 1 Q. B. 782 ; 1 Gal. 
& Dav. 482 ; 0 .Jur. 339 ; 113 E. R. 1330 ; sub 7 iom. 
Beardsworth V. Torkington, 10 L. J. Q. B. 254. 
AiirtoiafUms : — Refd. Goodman r. Haltash Corpn. (1882), 7 
App. OoH. 633. Mentd. Doi-cliestcr Corpn. v. Ensor (1869), 
L. H. 4 Exch. 335. 

41 g, _ — HiTLLS p. Estcourt 

(1803), 2 H. & C, 47 ; 2 New Hep. 131 ; 32 iu J. Ex. 
193; 8 L. T. 539; 27 J. P. 519; 9 Jur. N. 8. 
095 ; 11 W. R. 072 ; 159 E. R. 21. 

See, generally. Local Government. 

419. Mayor & burgesses.] — The mayor 
burgc*sses of a borough may prescribe for common 
ill gross for all their cattle in the borough. — 
Staples r, Melf^oh (1079), 2 Show. 43 ; 2 Lev. 
240 ; T. Jo. 115 ; 89 E. R. 781. 

Anuntaiion : — FoUd. llinkCK v. Clarke (1679), 2 Show. 78. 

(c) Corporations, 

420. General rule.] — Held : a corpn. as such 
cannot have any common for tliem A tli(‘ir tenants 
b(‘longing to anci(‘nl/ houses in the corpn. — R. p. 
Rippon Town (1000), 2 Keh. 25 ; SI E. H. 10. 

421. Body aggregate — Provost & scholars of 
college.] — D ick MAN v, Au.en (1090), 2 Vent. 
138 ; 80 p]. R. 355, 

Sec Nos. J 91, 272, 29 J, 379, 407, 4 18, ante.. 

See, generally, )R PUPATIONS ; EAvSEMENTS & 

Profits a I^rj 

D, Proof of Enjoy nuoii, 

(a) At C(anmon Law, 

Sec, generally, Easements A Profits a Prendre, 

422. Prescription for common for all sheep 
levant & couchant — Not supported by proof of 
right for claimant’s sheep only.) — Devon (Earl) 
p, Eyre (1023), Palm. 302 ; 2 Roll. Rep. 309 ; 81 
K. H. 1121. 

Annotation : —ReM. Ward v. CroKwell (1741), WHIch, 265. 

423. Ancient undated grant — Not necessarily 
Inconsistent — Question for jury.]— An ancient 
grant, without date*, does not nc'cessaFlly (lestroy 
a prescriptive rigid, for it- may he eit-lu‘r prioj* to 
time of memory, or in confirmation of such ju’c- 
scj’iptive right, whii*h is matter to lx* l(4t to a. jury, 

"Addington r, Glode (1775), 2 Wm. Bl. 989; 
90 E. R. 581. 

Annntaiion: — Consd. Weloomo r. Upton (1839), 5 M. & W. 
398. 

424. Interruption— Single act of exclusive owner- 
ship — Forty years before action— Insufficient to 
rebut presumption.] -Watt v, 1’atekson (1813), 
2 Dow, 25 ; 3 E. IL 775, II. 1.. 

425. Clear proof required — Where trespass 
easily committed— Scottish Highlands.] -Fraser 
V, PinsHOLM (1814), 2 Dow, 501; 3 E. R. 907, 
11. L. 

Annotation: — Mentd. Soaforth v. Hume (1814), 2 Dow, 338. 
(h) Vtider Prescription Act, 1832 (c. 71). 

See, generally. Easements A Profits a I^rendre. 

426. Application of Act -To right of sole pasture 
In gross.] — Welcome v, Dpton, No. 139, ante, 

427. Must be for full period — Without interrup- 
tion.] — Bailey ?’. Api»leyahd, No. 1, ante, 

428. .] — In an action for trespass deft. 

pleaded that he was possessed of a messuage, etc., 

that he & all occuiners thereof for the time being, 
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for thirty years next before the time when, etc., 
liad of right had, & been used, etc., to have common 
of paniure in the locus in quo, that the cattle were 
depasturing, etc., to the disturbance of such right 
of common, & t.hat deft, distrained, etc. : — Held : 

(1 ) as a plea under the above Act, the plea was bad, 
for not claiming the right cither so, or as use.d, etc., 
thirty years before the commencenKuit of tlje suit ; 

(2) the iiloa could not be construed as claiming 
right of common simply by virtue of possession, 
assuming that, if so construed, it would have 
been good. — K ichards v. Fry (1838), 7 Ad. Kl. 
im ; 3 Nev. &; P. K. B. 07 ; 1 Will. Woll. & II. 
110 ; 7 L. J. Q. B. 08 ; 2 Jur. 041 ; 112 K. B. 032. 

Amioiaiiniift : — As f^o (1) Refd. Flight v. Thoma.‘4 (1841), 8 
(;i. & Fill. 2:U ; Ward v. UobiiiK (IK4fi), 1.0 M. W. 2:17 ; 
Lowe V. (Carpenter (18.51), 20 Jj. J. Ex. 874 ; C!oo])er t\ 
llubbuck (18(;2), 12 C. B. N. S. 450 ; HoIUiib v . Veiiiey 
(1881), 18 (i. B. 1). 804 ; v . Homo & (yolonial Stores, 

IIOOIJ A. 179 ; Hyinaii v. Van Don Bergli, 119081 1 (8». 
107. As to (2) Befd. Tliriscutt v. Martin (1849), 8 Exch. 
454. 

429. Need not be continuous — If without 
adverse Interruption — Question for Jury.] — The 

interruption which defeats a prescriptive right 
under the above Act is an adverse obstruction, not 
a merti discontinuance of user by the cJaiinant 
himself. 

Jn a case under s. I of the above Act, if proof be 
given of a right cm joyed at the time of action 
brought. <fe thirty years before, but disused dining 
any part of th(^ intermediate it is always a 

question for th(? jury whether, at that time, the 
rigid had ceased or was still substantially enjoyed. 
Th(* inference to b(i drawn from the facts x)roviid, 
on this iioint, is not a presumption within s. ($ of 
tlu‘ above; Act. 

Wliero a eommon<*r liad cease^d to use the com- 
mon during two yeais of the thirty, having no 
commonable cattle at the time, but had used it 
Indore ^ after:- Held: a jury were justhied in 
finding a continued enjoyment of the right during 
thirty years.- (Jauh. r. Foster (1812), 3 Q. B. 
rtSi 2*(hil. A T)av. 753 ; 1 1 L. ,). Q. B. 281 (i 
Jur. 837; 114 E. U. (529. 

Anuatntions : — Consd. Lowo v. CarpiMilcr (18.51), fi Excrli. 
825; Cfluvor r. (.’ulomuii (1871), L. I*. 10 C. 1*. 108; 
Hollins r. V^ernny (1884), 18 B. 1). 801. Refd. Clayton 
V. ('tu’by (1844), 8 Jur. 212. Mentd. 8iiiith v. Baxter, 
[19001 2 Cli. 138. 

430. .] — MU.SORAVE V. Inclosurjo 

Com US., No. 787, post, 

431. Enjoyment sometimes resisted — 

Whether substantial enjoyment — Question for 
jury.] — A non. (184(5), 7 E. T. O. 8. 281. 

432. Interruption of enjoyment — As to part 
only — Not conclusive as to remainder.] -Welcome 
V. Upton, No. 139, atile. 

433. Rebuts presumption as to that 

part.] — in an action of tres})ass a plea set up a 
right of common exorcised “ in, upon through- 
out ” the close without interruption for thirty 
years: — Held: though an encroachment upon 
part of the common acquiesced in for more than 
a year before the trespass complained of would 
not destroy the right acquired by thirty years' 
user in other parts of the common, it operated 
to prevent the acquiring a right under the above 
Act in tJiat place in which the trespiiss was com- 
mitted. — D avies v, AVilliams (1851), 10 Q. B. 
54(5 ; 20 E. J, Q. B. 330; 15 J. P. 550; 15 Jur. 
752; 117E. II. 988. 

Anmitations : — ^Refd. l^resland v. Bingham (1889), 41 Ch. D. 
268. Mentd. Jjane v. (Japney, [1891] 8 Ch. 411. 

434 . Whether adverse — Party disputing 


prescription not bound to prove.] — Bailey v, 
Appleyard, No. 1, a?de, 

435. Recent interruption — Ancient right 

not disproved.] — Welcome r. Uiwn, No. 139, 

aide, 

436 . IViay be by stranger.] — An inter- 

ruption of a right ac(]uire(l by user within the 
above Act may lx; caused by the act of a stranger, 
& not thi; owner of the .servient tenement. — Davies 
p.WiLUAMS (1851), 10 B. 510; 20 E. J. (h B. 
330; 15 J. P. 5.50; 15 Jur. 752; 117 E. IE 
988. 

AimnlcUions : — Refd. Presland t\ Bingham (1889), 41 Ch. D, 

2(58. Mentd. Lauo r. Capsoy, [189IJ 8 t'h. 111. 

437 . Acquiescence in — Non-user under 

threat of legal proceedings.] — Warrick p. Queen’s 
Ouclege, Oxford, No. 179, anle. 

AVe, No. 227, a/de, 

438 . Immemorial appropriation to par- 

ticular farm — Not an interruption.] — (1 ) Proof 
tJ)at certain })arts of a common have been from 
time irninemoiial apjiropriated for sheep feeding 
in respect of /i certain adjoining farm, will not 
suftlee to oust the commoners of their priiscriptive 
j-ights. 

(2) The erection of boundary stones, although 
strong evidence of ownership, will not suftice to 
prove it, if there is evidence that the erc'ctiori was 
protested against either at a (‘t. leet, or otliervvise. 

(3) The survey of a manor is admissible though 
not cfinclusive evidence as to the rigid s of ])ersons 
having an interi‘st therein.— Hlaniiy-.I enkins v, 
Dunhaven (Eari.) (1898), (52 J. P. (5(51 ; suO- 
sequent proceed u/r/s, [1899) 2 t4i. 121, A, 
Annotnlion :■ —Geiurttllu, Mentd. Evans i*. Merthyr Tydvil 

V. D. C. (1898), 79 L. T. 578. 


439. Onus of proof — On party prescribing.] — 

Bailey v. Appleyaiu), No. L, ante, 

440. How claim defeated - - By showing com- 

mencement of enjoyment no grant from 
Crown.] — An allot inent of waste land was made to 
A. under an inclosure Act; pass(‘d in 1810. In 
respect of this allotment-, A. (Jaimed a right of 
conmioii of pasture in the wa-st-e lands, A a right 
of pannage in Ur; open woods of N. Forest, showing 
an enjoyment for the full period of thirty y(»a]*s, 
as of right, A without interruj)! ion, merit iornul in 
the above Act, s. 1 i—Ilcld : the claim might be 
defeated by sliowing the commeTie(*mont of the 
enjoyment, A that, by reason of New Forest; Act, 
1(597-8 (c. 33), s. 10, Cr-own J^ands Act-, 1702 
(e. 1), s. 5, the right; claimed could not have had 
any legal origin in a grant- from the Urown. — MiT.L 
V. New Forest (kiMR. (1850), IS B. (50; 25 

E. J. C, P. 212 ; 20 J. P. 375 ; 2 Jur. N. 8. 520 ; 
4 W. IE 508 ; 139 E. IE 128(5. 

Afijwiai ions : - ConsA, Augiis v. Dalton (1877), .8 Q. B. 1). 

8.5. Refd. Bolilu tt r. 8. E. Ry. (1882), 9 Q. B. D. 424. 

Mentd. C'arlyou v. Lovoring (]8.'>7), I LI. A N. 781. 

441. How claim established — When individual 
right not common right — Ground of claim imma- 
terial.] — D e Ea Warr (IE\rl) V, Miles, No. 78, 
a/dv. 


442. What claim to right of common includes — 
Not claim to right of soil.]- -The claim t o a right of 
common or proOt. referred to in s. 1 of t-h(‘ above 
Act means a claim to such right, A not; a claim to 
the soil upon wliich the right is to be exercised. 
CoiKSoquently no right by ])re.scrijit-ion to a right 
of coimnon or profit can be established by proof 
of enjoyment thereof for the period specified in 
tlie above sect, under a claim of right to the soil. 

The doctrine of lost grant applies only whore 


PART VI. SECT. 2. SUB-SECT. 2, 

— D. (b). 


commcjircmrnt * of enjoyment.] ~ 
Sixty yeary* uninterrupted enjoyiiuuit 
of a rijfht to cut turf fails as a presc-rip- 
iive right where the eiijoyiuent 


apiuiured to bo referribh? durjiig the 
jieriod to an a^rreetnont in writing. — 
LowiiV r. CUOTHKKH (1871 ), T. R. a C. L, 
98.— IR. 


440 1. How claim defeated — By show - 
J. — VOL. XT. 


D 
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Sect. 2. — Prescription and custom: Suh-seH. 2, D. 

(&) & E. {a)f {h) &: (c) F. : sub-sect 3, A. cfc 

the enjoymont cannot be otherwise reasonably 
accouni-ed for.- Ia ell v. JIothfielu (Lord), 
[19141 3 K. B. 911 ; 81 L. J. K. B. 251; 30 
T. L. IL 630. 

443. SulTiciency of evidence.] — Tlie forest of 
H., at. t4io time of the passing of Crown Lands Act, 
1851 (c. 43), comprised certain open commonable 
lands, called K.’s Forest, in the parishes of B. & D., 
containing 2842 acres, &; anotlier ijuct of waste in 
the parishes of C., L., 8., consisting of 1104 

acres, tVi also a piece of woodland called T.’s Hill, 
containing about 4 1 acres. The rest of the forest 
consisted of inclosed land in the hve imrishes. 
TTainault Forest (Allotment of (Vjmmons) Act, 
1858 (c. 37), s. 6, enacted that the comr. appointed 
to carry the Act into execution should ascertain & 
determine by his award whetlier the right.s of 
common, or any of them, extended indiscriminately 
over all the commonable lands which he might find 
to be situate within the boundaries of the late 
forest., including the unallotted portion of K.’s 
Forest, or whether such rights, or any of them, 
were limited to the commons in the jiarticular 
parish, dist.iict or place in which were situate the 
lands in resi)ect of wliich the right-s were claimed, 
or what was the nature of such rights. The 
evidence as to the rights of common of the com- 
moners of the five parislu^s consisted of acts of 
user for more t/haii sixty years i)reviously to 
down to the time of the disalTorest.ation, tSc was 
to this elh'ct, that a reeve was appointed for each 
of the five parishes, whose duty it was to mark 
the cattle of the persons entitled to common in 
their respective ])arishes ; that t he marking 
usually took ]jlace near the boundary of K.’s 
Forest-, & within the parish to which the cattle 
so marked belonged ; that t/h(? cattle were generally 
tumed out at the spot wliore they were marked, 
& then went where t.hey j)leased, those turned on 
to K.'s Forest straying all over the other common- 
able land in the forest in the parishes of (\, L., & 
8., & those turned on to the commonable lands in 
those parishes straying over K.’s Forest. I’ln; 
comr. by his award found that “ the rights of com- 
mon which are exercisable in respect of those jiarts 
or districts of the. five parishes which lie witliin 
the boundaries of the forest, as ascertained, are 
exercised exclusively over the commons or com- 
monable land hereinbefore mentioned situate 
within such parishes, including K.’s Forest ; 
that, the rights of common, or any of them, are 
not limited to the commons in the particular 
parish, district, or jdace in which ar<; sit.uato the 
lands in respect of which the rights are claimed ; 
but that the rights claimed for each of the })arishes. 
districts or places, ext-end indiscriminately & 
generally over all the commons or commonable 
land in (iach every of the parislu's, dist.ricts, or 
places, including K.’s J^’orest ” : — field : the 
decision of tint comr. was warrantc*d by the 
evidence A" the mat ter within his jurisdiction. 

As to T.’s Hill, the evidence of user was similar 
to that relating to t he rest of the uninclosed lands, 
but it appeared in addition that, in 1827, fift/cen 
acres of it had becui inclosed by a former owner 
without interi'uption, &- that., in 1856, other eight 
acres of it had been exchanged by the present 
owner for other land belonging to the Conn's, of 
Woods & Forests, & that the residue was t.lien 
inclosed together with the land acquired by the 
exchange - Held : there was nothing in the 
evidence to take T.’s Hill out of the general 
decision of the comr, — Be IIainault Forest Act, 


1858 (1861), 0 0. B. N. 8. 648; 142 E. R. 264; 
sub norn, Walford r. Wethereix, 3 L. T. 738. 

E, Presumjdion of Lost Grant, 

(a) When Presumed, 

444. General rule — When right Incapable of 
other reasonable explanation.] — Iaell v, Hotii- 
FiELD (Lord), No. 442, ante, 

445. Exercise of right — For sixty years & up- 
wards.] — 8ewer8 Comrs. V, Glasse, No. 116, ante, 

446. For fifty years — After extinction by 

unity of possession.] — Cowl am v, Slack, No. 
43, ante, 

447 . For twenty years Insufficient — If 

capable of other explanation.] — I) aws^)n v, 
Norfolk (Duke) (1815), 1 Price, 246 ; 145 E, IL 
1391. 

44 g. From time immemorial — Rights 

exercised by Inhabitants of manor.] — Warrick v. 
Queen’s Coli.ece, Oxford, No. 179, a}dc, 

449. .] — CJooDMAN V. Saltash Gorpn. 

No. 224, ante. 

450. Inconsistent with right claimed — 

Grant not presumed.] — Rivers (Ujud) v, Adams 
No. 191, aide. 

451. Not in contravention of statute.] — Mill v. 
New Forest Comr., No. 440, ante, 

452. .] — A lost grant cannot be presumed 

where such a grant would have been in contra- 
vention of a statute. 

By an Act providing for t.iie inclosure of certain 
commons, A their drainage in connection with that 
of a larger area in a fen level, as a work of public 
utility, it was enacted tliat tlie h(u*bago on roads 
t.o be set out under the Act should belong to t he 
person or persons to whom the Inclosure Comrs. 
should by their award allot the same, So that in 
their award the comrs. should insert such ordei*s, 
regulations A (leteiminations, to be 'K»bserved So 
followed by the several proprietors, as should be 
nec(?ssary or ])roper to be inserted therein, for the 
completing So iriaiuliiining of the drainage So 
inclosure. By their award t/he conn's, awardeti 
that the herbage on certain roads, which adjoined 
watercoui*ses, shouhl belong to Ilje surveyor of 
highways, to be by him 1(4. annually for t-he de- 
pa.st.uring of sound So liealthy sbei'p, but of no 
other cattle or stock whatever. The surveyoi'S of 
highways ha.d for more than lifty years made a 
X)ract.ice of letting the herbage on tlie roads for 
t.lie (lcj)asturing of a certain number of liorses Sc 
cattle as well as sheep ; Held : the ])rohil)it.ion of 
the pasturage on tho roads of stock other than 
sheep was intended to bt* a i)ermanent j^rovision, 
& was meant not mcjrely for the i^rotection (^f tlie 
allottees of land under the Act, but/ also for t-lai 
preservation of the drainage system in the public 
interest, So it was not competent, for tdie allottees 
or any body of ixji'sons to make a grant or release 
in favour of tlu' surveyor of liighways, so as to 
e.xtend the right of pasturage to stock other than 
sheep ; So a legal origin could not bo j^rosumed in 
order t-o supjiort. t he i)ractice of the surveyors of 
highways. — Nea VERSON v. PETERRououaii Rural 
Council, |1902j 1 Ch. 557 ; 71 1.. ,1. Ch. 378 ; 86 
L. T. 738; 66 ,7. P. 404; 50 W. R. 549 ; 18 
T. L. K. 360, C. A. 

Annoluiiim : — Mentd. U. L. Ry. v. City of London Land Tax 
lliilJJ 2 Ch. 167. 

{b) Pleading Lost Grant, 

453. Date & parties — Must bo pleaded.] — 

VDY V, 8TEr]ij<:NSON (1808), 10 East, 55 ; 103 
E. R. 696. 

Amudaiiun ;~Refd. Dalton r. Angus (1881), C App. Cas. 740. 

454 . __ — Need not be pleaded.] — Under the 
modem practice, a lost grant may be pleaded with- 
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out stating date or parties. — ^Palmer v. Guadaoni, 
[1906] 2 Ch. 494 ; 75 L. J. Oh. 721 ; 95 li. T. 258. 
See, generally. Easements &; Profits X Prendre. 

(c) Rebuttal of Prcsum'piion. 

455. Impossibility ot exercise ot right.] — 

PpiAHDON V. Underhill, No. 180, ante, 

456. By proof of origin — Inconsistent with 
right claimed.] — Sewer-s ('omrs. r. Glasse, No 
115, ante. 

See, (jefierally, Easpiments & 1*rop'jts a Prendris. 

F, Other Causes, 

457. May be regulated by custom.] -A right of 
common by prescription may be rogiilated by 

custom. IAjllist V, Thoake (1705), 2 Ld. llayiii. 

1180; 92 E. H. 281. 

See, generally. Part XIV., yosi, 

458. Land for which common claimed acquired 

in separate parcels — Prescription must be laid 
for each parcel Not for whole.] — TUhket v . 
Mordaunt (Lord) (1558), Ben. & I). 71; 2 

Dyer, JOl a, pi. 59 ; 120 K, li, 58, 

Anrudationa : — ^Refd. Jtothcrhaiii v. Groeii (1,507), Noy, G7 ; 
Ward V. Cresswell (1741), WilloB, 2G.5. 

459. .] — Devon (Eart.) v, 

Evre (1023), Palm. 302 ; 2 Boll. Bep. 309 ; 81 
E. B. 1121. 

Anmilaiion : — Reid. Ward v. ('rcswcll (1741), Wllles, ‘2(1.5. 

460. Prescription for common in another manor 
— Must be laid in lord of commoner’s manor.] — 

S-MiTfi 1 ’. Bensall (1597), Gouldsb. 117 ; 75 E. B. 
1034. 

Annotation: — Mentd. Ilobcrtrion v. nartoRp (1880), 43 
Ch. 1), 484. 

461 . — .] — Barvvuhv IK Maithews (1814), 

5 Taunt. ;105 ; 1 Mai-sli. 50 ; 128 E. B. 730. 
Aniudation :■ -Reid. Deny v. SaudfiiH, [lOlOJ I K. B. 223. 


.SuiJ>sio(‘T. 3 . — Buuits depending upon Custom. 


A. What way he (Jlaimcd, 

462. Not profit in alleno solo — General rule.] — 

A.-Ci. V, Mathias, No. 385, ante, 

463. .1 — Austin r. Amiiurst, No. 390, ayite, 

464. Right of sole pasture.) — Hoskins v. 
Borins, No. 110, un/r. 

465. Not common of pasture.l Gutmstead v, 
Mari.owe (1792), 4 Term Bep. 717 ; 100 E. B. 
1203. 

Annotalio7i» Refd. An‘<Uii v. Aiuliursl. (1877), 47 D, J CIu 
407. Mentd. A.-G. v. Gauutlolt (1820), 3 Y. & J. 03. 

466. Not right to take fowl — In another’s 
warren.]— Davies’ Case (1088), 3 Mod. Bep. 
240 ; 87 E. B. 101. 

Annotations -Refd. WIckluiiii v. Hawker (1840), 7 M. & W. 
03. Mentd. Fitzhardingo r. rurcell, [1008] 2 Ch. 130. 

467. Right to cut rushes.) — Backham v, .Tesup 
& Thomson (1772), 3 Wils. 332 ; 95 E. B. 1084, 

468. As annexed to common right.] — 

Bean v. Bloom, No. 171, ante, 

469. Right to dig tin in waste land — In Cornwall 
—Good if bona fide working obligatory.] — Booers 
V, Brenton (1817), 10 Q. B. 20 ; 17 L. J. Q. B. 31 ; 
9 L. T. O. 8. 352 ; 12 .hir. 203 ; 1 10 E. B. 10, 
AnnotaiUma : — Consd. A.'G. v. Mathias (1858), 4 K. & ,T. 

570 ; Constable v. Nloholsoii (1803), 14 C. B. N. S. 230 ; 
Alills i\ (Jolehestcr (Yirpii. (1S({4), 17 C. B. N. H. (J35. Refd. 
Lloyd 15. Joucs BS48), C C. B. 81 ,* Iviiuoy v. Stocker 
(1805), 34 L. J. Oh. 033. 

470. ^ight to dig clay in copyhold tenement — 
Without stint — To make bricks for sale.] — In 

ejectment for a forfeiture, by a lord against a copy- 
holder of inheritances for digging & taking clay 
from the manor, to be sold oil the ipanor to any 
one, deft, pleaded & proved a custom from time 


immemorial for the copyholders of inheritance, 
without license from the lord, to break the surface 
& dig clay without limit, from & out of their 
copyhold tenements, for the i^urpose of making it 
into bricks (/O be sold oil th(i manor ; — Held : this 
custom was good in law. — Salisbury (Marquis) 
V, Gladstone (1801), 9 IT. L. Oas. 092; 31 

L. J. C. P. 222 ; 4 L. T. 819 ; 8 J iir. N. 8. 025 ; 
9 W. B. 930 ; 1 1 E. B. 900, TI. L. 

Antwlaiiona Folld. HlcweUi 5 . Jenkins (1862), 12 O. B. N. S. 
16. Consd. Warrick v. Queen’s (.kdlcpre, Oxford (1871), G 
Ch. App. 71G ; Tucker r. Linger (1883), 52 L. J. Ch. 1141. 
Refd. Constable v. Nicholson (18G3), 14 Ck B. N. 8 . 230 ; 
Hanmcr r. Chance (1805), 11 L. T. 007 ; Lingwood t’. 
Gyde (1800), L. K. 2 C. P. 72 ; Hall v, Byron (1877), 4 
Ch. 1). 607 ; A.-G. for Isle of Man v. Mylcbreest (1870), 
4 App. Cus. 201 ; Goodman v. Saltasli (Jorpii. (1882), 
7 At>p. Caa. 033 ; Heal h v, Deane. [1005 1 2 Ch. 80. Mentd. 
Portland v. Hill (1806), L. K. 2 Kq. 765 ; Mcrccr i 5 . Denuo, 
[lOoil 2 Ch. 531 ; Johnson v, CJark, [19081 1 C’h. 303. 

471. Not right to take shingle in private land — 
Above high water mark — For repair of highways.] — 

A special custom to tak(j shirigl(i from the beach 
above high wat.(*r mark for tite repairing of the 
liighways of ti»e parish, is bad as to such portion 
of the beach as is private property, being a custom 
of a profit a prendre in another man’s land. — 
Pjtts V, Kingsbridge TIighway Board (1871), 
25 L. T. 195 ; 19 W. B. 884. 

Must be reasonable.] — See No. 239, ante. 

See, farther, Copyholds ; (Utstom Csages. 

li. Who 7nay Claim, 

(a) Tenanta and Occupiers, 

472. Copyholder — In demesne of lord of manor — 
Must allege right in copyholders.] —Foiston v, 
Grach RooDE, No. 3(38, ante, 

473. .] — Gate ward’s Case, 

No. 407, a7}te, 

474 . In exclusion of lord of manor.] — 

Hoskins t\ Borins, No. 110, atile, 

475. & no others.) — No otiier pej'son 

than a copyholder can liave common by custom 
on any part of the manor, — (.htowTiiER. tK Old- 
field (1700), 2 Ld. Baym. 1225 ; Holt, Iv. B. 140 ; 
3 8aJk. 13 ; 92 10. B. 308 ; sub notn, CRouraER v. 
Oldfeu.d, 1 Salk. 804. 

Annotations : — CODSd. Derry t?. Hanjlora, [1919] 1 K. B. 223. 
Refd. Thfwnpson v. Bobertrt (1732), Fortes. Hep. 339, 
Mentd. Wicker v. Norris (1735), Lee ternp. Hard. 110; 
Sargent r. Rood (1715), 2 Sira. 1228 ; ITndland v. Hill 
(1806), 35 L. J. Ch. 439. 

476. Not occupier — Within parish.] — Grimstead 
V, Marlowe (1792), 1 3'erm IL'p. 717 ; 100 E. B, 
1 203. 

A nnotations —Refd. Constahlo r. Nicholson (1803), 14 

G. B. N. 8 . 230 ; Aiibtin r. Amluirst (187 7), 4 7 L. J. Ch, 
167. Mentd. A.-G. c. Gauntlctt (1829), 3 Y. 4 S: J. 93. 

477. Not tenant at will.] — 10 ry (Dean & 
CiiAPTEit) r, Warren, No. 177, ante. 

478. Not “ tenant of tenements & premises ” 
— Within manor.] — In an action to recover pos- 
session of certain horses of pltf.’s seized A im- 
pounded by deft., pllf. claimed, first, an ancient 
custom for the tenants respectively of t-tmements 
A- premises in the manor, one of which such 
tenants ho alleged himself to be, of right to have 
common of pasture for all their hoi*ses ^ common- 
able cattle levant couchant upon the tenements 
& premises respectively in A upon the close, 
which he all(.‘ged to be west e land in & part of the 
manor, on <fe fi*om May 15 until Candbimas every 
year ; <fc that pltf., as such tenant, befoi'c Hm 
time, etc., put the horses in & upon the close, in 
due right enjoyment of the common of pasture, 

the horses so being in <fc upon Hie close were 
wrongfidly seized, etc. ; & secondly, a like ciLstom 
for such tenants t o have common of pasture for 
the like period in every year in <fe ^on the common- 
able lands of the said manor ; — Jneld : the custom 
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Sect 2. — Prescription and custom : Sub~sect. 8, /?. 
(a), {h) (c). Sects. 3 4. Part VI L Sect 1.] 

claimed by pltf. in this ropliccation wOvS bad. ~ 
Knkuit r. Kin(J (IHOO), 20 1j. T. 40 1. 

479. Not occupier under copyholder of manor.] — 

AirsTiN V. AMriuKftT, No. 390, ante. 

See, atso. No. 171, ante. 

[h) hihahitants and Householders. 

480. Cannot claim as such.] — Gatewahd’s 
Case, No. 407, 0}Uc. 

481. .] — CJrimstbad V. Marlowe (1792), 

4 Term Hop. 717 ; 100 E. K. 1263. 

Amwtaiions -Refd. Auntiu i\ Amhiirnt (1877), 47 L. J. Ch. 
4(57. Mentd. A.-O. v. Gauutlet.t. (1S2'J), Y. & J. 93; 
(Joiwtabk* V. NicholHoii (180:0, 14 O. li. N. S. 230. 

482. - .] —llAKDY V. Hollyday (1765), 

ciiod in 4 T<*t'in H(*p. 718 ; 100 E. II. 1261. 
Atmotniioii Mentd. Grimstead v. Marlowe (1792), 4 Term 

JUp. 717. 

483. " — Unless freeman.] - ITinks v. Clerk 
(1679), 2 Euv. 252 ; 2 Show. 78 ; S3 E. U. 513. 
Anm)taiioi\ ; - Mentd. Goodman v. Saltash Corpu. (1882), 

7 App. Caa. 

484. - — Burgess — Cannot claim In individual 
right.] — Evan v. Avon (k)RPN., No. 416, ante. 

485. Freeholders in manor.] — Thompson 

V. lioRKRTS (1732), Eorios. Hop. 339 ; 92 E. II. 880. 

486. .]- Lloyd r. Jones (18JK), 6 C. 11. 

81 ; 5 Dow. k. L. 781 ; (^ox, M. A 11. Ill ; 17 
L. J. C. V. 206; 11 Ji. T. O. S. 152 ; 12 .L 1\ 
567 ; 12 Jur. (i57 ; 13(> E. II. 1 182. 

Annotations ; Re!d. Murphy r. Ryan (1808), 1(5 W. R. 078. 
Mentd. C’how r. Ilolroyd (1852), 8 Exch. 219 ; Stephenson 
r. Itaino (1853), 2 E. Ac 11. 74 4 ; Tomkins r. .loncs (1889), 
22 Q. IL 1). 599 ; IL v. London County J.F. Ac li. ('. C’., 
11891] 1 Q. 6. 15:5. 

487. “Poor & indigent householders” — Class 
too vague.' — A custom for poor A. iridijj;ont lioiiso- 
liohlors living in A. t-o cut A carry away rotten 
boiigliH A branches in a chase in A. cannot be 
supported ; tlie descri]3tiori of (lie persons ent itled 
being too vague.- Selrv v. KoBINSON (1788), 2 
Term Kep. 758 ; 100 \<]. II. 109. 

Annotations : — Refd. Rivers r. Adams (1878), 3 Ex. 1). .301. 
Mentd. SlorUjuer r. Moore (1815), 8 (). 15. 291. 

488. Right established — To cut rushes.] - 

llAC’KHAM V. .lESUP A THOMSON (1772), 3 Wils. 
332 ; t»5 E. JL 1081. 

(c) (Corporations. 

489. General rule.] — II. v. Eippon 3\)WN, No. 
420, ante. 


Sect. 3.- -ADMISSIBILITY OF EVIDENCE. 

490. Acts asserting right of common — 
Admissible against occupiers of other parts of 
common.]— Huyan d. (3 iild v. Winwood (1808), 
1 Taunt. 208 ; 127 E. H. 812. 

Annotations :■ ’’Sienid. Andrews v. Hailes (1853), 2 E. A H. 
319; Whitmore r. Humphries (1871), \j. 1L 7 G. 1*. 1; 
A.-O. V. Touiline (187 7), 5 Ch. 1). 750 ; A.-G. v. 'roniUno 
(1880), 15 Gh. D. 150. 

491. Reputation - - Admissible.] — Weeks v. 
Sparke (1813), I JVI. A 8. ()79 ; 105 L. Jl. 253. 
Annotations Consd. Barnes v. Stuart (1831), I Y. A C. Kx. 

119; Thomas r. Jenkins (1837), 0 Ad. A El. 525, Folld. 
Prieiuird a. l*owoll (1845), 10 Q. 15. 589. Consd. Hiinraven 
V. Llewellyn (1850), 15 Q. 15. 791 ; Williams v. Moreau 
(1850), 15 Q. B. 782. Refd. Oease v. Barrett (1835), 1 
Cv. M. A R. 919. 

492. Though unsupported by usage.] 

— Crease v. Barrett (1835), l Cr. M. A Jl. 919 ; 
6 Tyr. 458 ; 4 L. J. Ex. 297 ; 149 E. II. 1353. 
Anmjtations Reid. Ih)p d. Ta.thani v. Wright (1830), 1 
nar. A W. 729 ; Evans v. Taylor (1838), 7 Ad. A El. 017 ; 
Trimlest^wn v. Keinmis (1813), 9 Gl. A Fin. 749 ; Beaufort 
V. Sniitii (1849), 4 Exoh. 150; Hammond v. Bradstreet 
(i854), 2 C:. L. R. 1195; llardoastle v. Dennison (1801), 
10 C. B. N. S. 006 ; Evans v. Merthyr TydvH U. I). C. 


(1898), 79 L. T. 578 ; R. v. Norfolk County Connell (1910), 
20 T. L. H. 269. Mentd. Bo Hutzen v. Farr (1S35), 5 

L. J. K. B. 38 ; Ward v. Sufflold (1839), 5 Bing. Nr C. 
381 ; Mortimer v. M‘Callan (1840), 0 M. A W. 68 ; Gcrish 
IK Ghartier (1845), 1 C. B. 13 ; Hughes v. Hughes (1846), 
15 M. A W. 701 ; Doc d. Welsh r. Langfiohl (1847), 10 

M. A W. 497 ; Quilter r. Joi-ss (1803), 14 C. B. N. S. 747 ; 
Garmartlien A (’urdigan Ry. r. Maiicliester A Milford By. 
(1873), L. R. 8 G. 1». 085 ; Moi-s-lc -Blanch r. Wilson (1873), 
L. IL 8 C. P. 227. 

493. 


To prove common by vicinage.] 

— Brtchard V. Powell, No. 127, a?ite. 

494. .] — Evans Meritiyr Tydfil 

Urban CouNtaL, No. 55 J, post. 

495. Declaration of former tenant — Though 
still alive — To prove common of vicinage -Ad- 
missible.! — W alker v. Broadstock (1795), 1 
Esp. 458, N. P. 

A n notation.^ Oyer d. Papeiulick v. Bridgwater (185.5), 5 

E. A B. 100. li'cilJcer v. Uroailstark ns reported is clearly 
contrary to law, because tlio sccoml declaration was 
reccfvecl although the d<H.darant wtts alive, A there was no 
privily of estate b<*l-ween him A the reversioner (JjORI> 
G^mphklu G.J.). Refd. 11. r. Birndngham Overseers 
(1801). 1 B. A S. 763. 

496. Declaration of deceased person — Not 
admissible as to rights over waste.]— (ht ease r. 
Barrett (1835), 1 Cr. M. A II. 919 ; 5 Tyr. 158 ; 
4 L. J. Ex. 297 ; 149 K. II. 1353. 

Anrnttations r ~ Refd. Hammond r. Bradstreet (1854), 2 
G. \i. R. 1195 ; HardeaKtlcr. ])eiinisoii (1801 ), 10 G. B. N. S, 
000 ; Evans v. Mert hyr Tydvil U. 1>. G. (1898). 79 L. T. 
578. Mentd. l>e< Rutzon r. Farr (1835), 4 Ad. A FI. 53 ; 
Boe d. Tatluim v. Wright (1830), 1 Har. A W. 729 ; Evans 
V. Tayl(»r (1837), 7 Ad. A El. 017 ; Ward r. Sidlleld (1839), 
5 Bing. N. G. 381 ; Mortimer i\ MT'allan (184 0), 0 M. tV W. 
58; Gerisli r. Ghartier (1815), J G. B. 13; Hngtics r. 
Hughes (1810). 15 M. A W. 701 ; Doe d. WcNli v. Ijang- 
tleld (1817). 10 M. A W. 197 ; Beaiinu’t r. Smith (1849), 4 
Exeh. 450 ; Quiltcr v. .lorsH (1803), li d B. N. S. 717 ; 
Garmartlien A Gardigan Ry. r. xManehestiT A Milford Ry. 
(1873), L. R. 8 G. R. 085 ; Mors-le-Blanch r. Wilson (1873), 
L. R. 8 C. P. 227 ; R. c. Norfolk (.’ounty (Council (1910), 
20 T. Ji. R. 209. 

497. — .] — Dt^NttAVEN (Karl) v. LlewelIxYN, 

No. 18, (fntr. 

498. Manorial records Signed by some copy- 

holders.] — I’fiirlinu'nt writings pr(‘S(*rv(*d ninongst 
t'ho ninniments of a Tuanor, datod in 1698 A J7J7, 
jnirporting to bo .sigiuMl by many persons, eopy- 
liolders of the manor, stalitig an unlimited right 
of common in t-lie commomu's, wJiich having boon 
found iuconvenieut-, they had agrtmd to stock the 
coimriou in a cert ain restrict ed manner, is (nddiUKa* 
of r(*j)utation as to t he gcunu'al right, sutlicient to 
dost.roy the r(‘strict(‘d rigid setr up l)y jdtf., a copy- 
Jiolder, in an action on tin* case against a free- 
holder of the inarK>r for ovi'rstoeking iJie, c-ommou 
l>eyond sinJi stiui. : althougli it was objected that 
the instrument was not. proved to liave bcHui 
signed by a majority of tlie tlnai copyholders of 
tin; manor, nor that pJtf. held the copyliold 
t.i*nern<‘nt of any oru* of those who liad signed it..- — 
CiLVPMAN V. Cow LAN (1810), 13 East, 10; 101 

E. II. 269. 

.'innotalion - Refd. Johriytone r. Spencer (1885), 30 Gh. B. 
581. 


499. Survey.]— B landy-.Ienkins r. Dpn- 

i:ayp:n (Karl), No. 4:18, ante. 

500. Entry in court rolls.) — JI fa'ch v. 

Deane, No. 251, ante. 

501. County history - As to boundaries — Not 
admissible.) — Evans r. Getting (1834), 6 C. A P. 
.586, N. P. 

Annot at i( ai : -Consd. Fowke r. Dorhigton, 119141 2 Gh. 308. 

See, (jeneratiip Boijni aries, Pencmos A PxVRty- 
WALL.S, VoJ. VJl., pp. 311 et seq. 

502. Crown survey.) -The lord of a manor 
having attempted to inclose a portion of tlie wast e, 
a bill was filed against him by one of tJu* tenants, 
who was both a freeliolder A a copyholder of the 
manor, on beiialf of Ijimself A all tlm other free- 
hold A cojiyliold tenants of tlie manor, to obtain 
a declaration of tlicdr rights to common over the 
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waste, & to restrain the lord fj’om inclosing any 
portion of the common: — Held: (1) pltf. was 
entitled to sue on behalf of all the fr(‘.eholdej‘S Ac 
copyholders of the manor ; (2) the burden of proof 
that after making 1/he proposed inclosuro, a sulli- 
ciency of the waste wouhl be left to satisfy the 
commonable right/S of the tenants, Jay ui^on the 
lord, the tenants having in the lirst instance 
established their right t-o common. 

(2) A survey made by the direction of the Crown 
in 1007, when the manor belonged tt) the Duchy 
of 0., was produced in evid(*nct^, but the com- 
mission on which it was founded had not b(ien 
produced, & could not be found ; — Held : admis- 
sible. — 8MITJ1 Buownlow (Eau].) (1«7()), 

L. H. 0 Eq. 241 ; 21 J.. T. 739 ; 34 J. P. 293 ; 
18 W. K. 271. 

Annotations : — As to (J) Refd. BcUk ?\ Thompson (1870), 

28 L. T. 427 ; V\’arrick v. giioen’s ('oJleijc, Oxford (J870), 

L. J{. 10 Kq. 10 j ; Londoji Sewers C'oiiuh. r. CJlanfio (1871). 

2/i Jj. T. 014. As to (8) Gonsd. Kvo-iih v. Alerthyr TytUll 

IJ. (J., I1809J 1 Ch. 2U. Ccncrallj/, Mentd. Do hi W'an* v. 

MiJuH (J 881), 17 CUi. 1>. 58.0. 

503. Maps — Of manor — Tithe map.] Smith a. 
Iasthii, JSo. 979, 'post, 

504. Verdict in action between strangers to 
suit — Concerning right of other lands - Not admis- 
sible. |—/Sc7///>/c .* on an issue whetlier Die occupitu* 
of clo.se 'J\ Jiad, as appurtenant to it, right- of com- 
mon in a tract called M., the; iiarty asseil-ing sneli 
rigid, cannot give, in e\ideii(;(‘ the verdict in an 
a<‘t-ion between strangers to Die defipiding suit-, 
wliere Die issue was wlieDn'i* the occupiiT of Jh, 
another close belonging to t-lu^ owiu*r of T., Juui 
a rigid of common in M., the jury found for tlie 
commoner. — Wild jams v. Mougan (1850), 15 (^. 13. 
782; 117 E. It. 051. 

505. Evidence of general usage to dig gravel — 
Not under plea of right in respect of particular 


tenement.] — Wilson v. Page (J891), 4 Esp. 71, 

N. P. 

506. Evidence of right of several fishery — Not 
under plea of common of fishery.] — Bionett v, 
Costah (1818), 8 Taunt. 183; 2 Moore, 0. P. 83 ; 

129 E. It. 353. 

JScCf generally, Evidence. 


Sect. 1.— DISCOVERY. 

507. Court rolls of manor — Action for encroach- 
ment— Between two copyholders.]- h\>LKARD v* 
Hemet (177l>), 2 Win. Bl. 1091 ; 90 E. It. 024. 

508. Issue of right of common —Between 

two tenants of manor.] — B ogeus v. .Jonk:s (1825), 
5 Dow. & Ity. K. B. 481 ; 2 Dow. A:- Ity, M. D. 

510. 

Annotation Distd. IL r. Whichford (188!)), 8 .Tnr. 588. 


509. 


To prove title as freehold tenant- 


& customary rights.! -In a suit by a plt/f. alleging 
himself to be a freeiiold tenant of a manor, against 
tJie lord, to establisli customary lights over com- 
mojis in Du* manor, where deft., by answer, denied 
both the title of plt-f. At the alleged custom : — 
Held: pltf. was eiit.iD(‘d to production of all the 
ct. rolls.— W auuick V, (Queen’s (\)LLE(JE, OxFoito 
(1807), L. U. 3 E(i. 083 ; 30 L. .1. Eli. 505. 
Annotation : — ^Distd. Owen r. Wynn (1878), !) Ch. I). 29. 

510. Title deed — Of party claiming as owner 
in severalty -Land alleged to be waste of manor- ™ 
Must be produced.!— A. -(1. of Prince of Wales 
V. Lambe (1848). 11 iieav. 213 ; 17 E. .1. (Ui. 154 ; 
10 J.. T. (). S. 498 ; 12 Jur. 380 ; 50 E. IE 798. 

On feigned issue under Inclosure Acts.] — See 

No. 1015, 'j)ost. 

See, generally^ Copyholds ; Djscoveiiy, In- 
spection At Intekkogatoriks. 


Part VII. Alienation and Apportionment of Rights of 

Common. 


Si:( T. 1 .—ALIENATION AND SEVERANCE. 


511. General rule — Inalienable apart from land.] 

— A jiglit of common cannot- he* sev'ere<l from Die 
land A: couveiied into common in gross. Smith t\ 
Milward (1782), 3 Doug. K. 13. 70 ; 99 E. K. 
543. 

512. Alienation of “ commons ” — Without reser- 
vation of manorial rights — Soil passes.! — CndiT «■ 
conveyance hy the lord of t fie manor of P, of “ all 
those messuages, lands, t(!Uem(*nl-s, common'^, 
wastes, woods, und<‘rwoods, A: the soil of the woods 
At underwoods of P.,” without any reservation of 
manorial lights, the soil of tin* common of P. 
passes. — Datgr. r. (hjoYJ^oN Canal Co. (1813), 4 
Y. C. En. 593 ; 13 1.. .1. (4i. 89 ; 2 L. T. O. S. 
225 ; 8 .fur. 277 ; 100 E. B. 1119, L. C. 

513. Common appendant — Inalienable apart 
from land,] Anon. (153J), Y. B. 2(> Ifen. 8, 
fo. 4, pi. 15. 

Annotations Consd. Biirinji: r. Ahintedon ( 1 S 92 ), 62 L. .T. (’h. 
105. Mentd. CalMcy r, Arnold (1858), 4 K. & J. 595. 


514. — " — - .] — LeNIEL V. llARSLOP (1072), 

3 Keb. 00; 84 E. B. 597 ; suh norn, Daniei. 
V, IIanslip, 2 Lev. 07. 

515. Passes by grant of land To which 

appendant.] — Guy v, Buow^n (1009), Moore, K. B. 
644 ; 72 E. B. 813. 


516. — l^ENiEL r. llAitsr.op 
(1072), 3 Keb. 00; St E. B. 597 ; snb 
Daniel c. Danslip, 2 Lev. 07. 

See, now, Conveyancing Act, 1881 ((^ 41), 

s. 0 ; Sale op Land. 

517. Common appurtenant May pass without 
deed.] — Huddleston r. WofH)UoFFE (1018), 2 
Boll. hep. 01 ; Si E. B. 059. 

518. — - - — .| - SAcnEVEinoiiL r. Porter 

(1037), W. Jo. 390; Cro. Car. 482; 82 E. B. 


208. 

Anfo>fafio?ts : ~CoilBd» ('tiwloni v. Shirk (1812), 15 Kiist, 108. 
Distd. BaritiK r. Ahinpfdon. [1892] 2 C‘h, 374. Refd. 
Lciiici V. Harslop (1672), 3 Keb. 06. 


519. — Alienable apart from land.]— Anon. 
(1531), Y. B. 20 lien. S, fo. 4, jd. 15. 

^'lN 7 a>/a/»o/j.'< ; - Consd. Barin^r r. Aliinpdoii, [18921 2 Ch. 374. 
Mentd. CatMoy r. Arnold (1858), 4 Iv. & J. 5!)5. 

520. Where certain.] — I jEniel v. 

Harslop (1072), 3 Keh. 00; 81 E. B. 597; sub 
nom. Daniel r. IIan.slip, 2 Lev. 07. 

521. Inalienable apart from land— Common 

for all owner’s beasts.] — A common appurtenant 
for all t-h<', owner's beasts cannot bo granted over. — 
Drury l\ Kent (1003), Cro. Jac. 11 ; 79 E. B. 13. 

522. — — Levant & couchant.] — 

Leniel V. llAUSTA)!* (1072). 3 Kob. 00 ; 84 E. B, 
597 ; sub nom, Daniel v, Uanslip, 2 Lev. 07. 
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Sect 1. — Alienaiion and severance. Sect 2. Part 
Vjn. Sects. 1 2 : Sub-sects. 1 2, A. B.] 

523 , Passes by grant of land — To which 

appurtenant.] — ritmTY (1658), 2 Bid. 

87 ; 82 K. R. 1272. 

524. Common of turbary.] — 

Bolme V, BiJLiA>tK (1084), 8 Li'.v. 105 ; 88 E. il, 
632. 

625. Except on sale of part of 

manorial demesne -- Unless contrary intention 
expressed.] J3aiiin(J v, Abincjdon, No. 93, anir, 

526. Aiienation by demise— Not by parol.^ 
— liATJriuuiY V, Ahnoia) (1823), 1 Bing. 217 ; 
8 Moore, C. V, 72 ; 1 L. J. O. B. C, I’. 71 ; 130 
E. B. 88. 

Aunot(tii(m HevvliiiR r. Sliippam (182G), 7 Dow. & 

lly. K. B. 783. 

527, Whether becoming common in 

gross.] — Qu, : wlieliicr comiiion ai>piuleiuuii coii- 
Tericd to <*omim>]i in gi’oss by demising it. — 
BrNN r. (UiANNEN (1813), 5 Taunt. 21 1; 128 

E. It. 083. 

Extinguishment- On purchase by commoner 

of part of common.] >sY’ 6’ Dart XI., Beet. I, 
sub-so(d. 2, post, 

628. Common in gross— Alienable only by 
leave of the lord.] -Oommoner in gross cannot 
soil bis common wit-lioiit l«‘a.v(‘of t/helord. -Anon. 
(1309), Y. B. 2 Edw. 2, B<‘1. Boo. p. 55, pi. 7. 

529. Sole pasturage — Capable of being 

conveyed.] — W elcome v, IIpton, No. 139, ante. 


8j:ct. 2. --apportionment. 

530. General rule.] — (1) If 1 grant away the 
moiety of iny inauoj', or if 1 be* disseised of a 
moiety, or tbo nioitdy be* in ex(‘Cutioii by etcfjU, 
W'O shall both liave eomrtion ; (2) in ai)portionmeni 
of commoji respect ought always to be liad to tJie 
quality of the land to which it is allotted,— B.\nTii 
r, Bensall (1597), (Jouldsb. 117; 75 E. B. 1031. 
Annoiafian : ~-(}r.ncraUi/,B>eld. Bobcrtsoii r. llartopp (1 88U), 
•13 C.’h. D. dSl. 


531. Common appendant — On alienaiion by 
commoner — ^Of part of land to which appendant.] — 

Tyiuiincsiiam’s Case, No. 22, ante, 

532. ,] — Wyat Wjj.d’s Case 

(1609), 8 Co. Bep. 78 b. ; 77 E. B. 593. 

Anmtfaiions : — Re!d. Sttchevcrill v. Doi ter (1637), Cro. (Jar. 
482; Bariiifi: v. Abingdon, |18i)2J 2 Cb. 374. Mentd. 
King V. Melliiig (1072), 1 Vent. 211 ; K. v, Starkey (1837), 
7 Ad. & EJ. V5, 

533. — On lease by commoner — Of part of 
land to which appendant.] — Mouse & Webb’s 
(Use, No. 57, ante, 

534. On purchase by commoner— Of 

part of land over which common claimed.] — 

Tykimnoham’s Case, No. 22, ante, 

535. .] — Wyat Wild’s (Use 

(1609), 8 Co. Bei). 78 b ; 77 E. R. 593. 

Amintiitinns : — Reid. Saelioverill t>. Porter (1037), (,'ro. C-nr. 

482 ; Baring v. Alungdon, 1181)2] 2 C’J). 374. Mentd. 
King V. Moiling (1072), 1 Vent. 214 ; li. v. Starkey (1837), 
7 All. & El. Ui). 

636. Common appurtenant — On sale by com- 
moner - Of part of land to which appurtenant.] — 

Wyat Wtlj>’s (Use (1(K)9), 8 Co. Bep. 78 b; 77 
E. B. 593. 

An)iotalw7)s : — Reid. Saobovorill r. Porter (1037L Cro. Car. 
482 ; Baring r. Abingdcuu ll8H2j 2 Cb. 374. Mentd. King 
V. Mcliing (1672), 1 Vent. 214 ; li. v. Starkey (1837), 
7 Ad. it El. U5. 

537. -- .|— Anon. (1618), Hob. 

235 ; 80 E. B. 381. 

538 , Common not extinguished.] 

— Cole v, Eoxman (1618), Noy, 30; 71 E. B. 
1000. 

Anm>iati(yns Mentd. Sclioles v. HargrcavcH (171)2), 5 
Ternv Bep. 46 ; C!bet'Kman v. llanliiain (1818), 1 B. A: Aid. 
706 ; liobertson v. llart.opp (1889), 43 Cb. J). 484. 

539. — - .1 -Bacjieveueij. v. 

J’OitTEii (1637), W. Jo. 396; (Yo. Car, 482; 82 

, .... B. 208. 

j Amwiaiurns y Consd. Baring r. j , [181)2 j 2 Cb. 374. 

Mentd. Cowlam v. Sluek (1812), East, 108. 

540, - — Certain — Divisible.! — S poonei: r. 
Day Mason (1636), (bo. Car. 432; 79 E. B. 
975 ; sub non. Day v, BrooNEif, W. .lo. 375 ; 

; 4 \’jn. Abr. 591, pi. 1. 

; AnnotuHnn : — Mentd. llay\Miid v, Cuuuiugloji (1667), 1 
Lev. 231. 


Part VIII. Acquisition of Commons under Compulsory 

Powers. 


See iMnds (Causes Consol td at Ion vie/, 1845 
(c. 18) (\n this Part referred to as IS 15 Aet) ss. 99 - 
107, generally,, Comi’ULSouy Ditiu hase oe 
Land CoMrEN.sATioN. 


Sect. 1.— ACQUISITION OF RIGHTS OF OWNER 

OF SOIL. 

541 . Right to compel specific performance — 
Moor vested in trustees by statute — For benefit 
of inhabitants.] — Ijauds of a moor wore ve.stod 
in iru.stecs by Act of l^aidiament, wbieli jirovidt'd 
that “ all ac;iion.s .suits by or on behalf of tin; 


trust.eoK against any persons or bodies might be 
prosecutc<l in the name ^»f one as nominal Yiltf., on 
behalf of tJie iiibabitants of tin; parish.’’ A 
railway co. took lands paid nioiu^y into (;t., 
gave li bond under 1845 Act ^ took poss(‘.ssion. 


They ultimatedy agrc;ed in writing to i)ay a certain 


.suju, but failing to complete, a bill Wcus filed by 


one of tbo trustees on belialf of t he inliabitant-s for 


Sixjcilic performance, setting out the clause of the 
Act giving i)ower to sue : -Held : a demurr(‘r for 
want of e(iuity to this bill must be override 'd. — 
(blAN.ST()NE V, JIemel II empstead Ldndon 


Nouth W’ehteun By. Co. (1868), 17 L. T. 596. 

542. Who entitled to value of soil taken — Turf 


PART VII. SECT. 1. 

623 i. Citvimuii a/tnartrnant— j 
unoil oj hind.] A leuso way made to 
M. “of all that. i>art of .1., togotla*! 
with a right of eoitinionago & for tiic o.mo 
of the said farm, a.s now in i»OHsesHion 
of M. It aijpoared t.bat at. oxcention 
of the loose, M. was in ])(JssePKion of a 
right of commonage on tlio adjoining 
inoiintaJn for the use of tl^e farm ; — 
Held : the leaso gave M. the fanji, 


t-ogetlKa* witli the name coinrnonogo 
vvhiclj he then t*njoyetl in respi’ct, 
tliereof. — D’Jl.Ain-: r. Eauv (ISfit)), 30 
J. (J. L. n. 318. IR. 

PART VII. SECT. 2. 

536 i. Cuinnion upnnrtenanl — On 
hanc hi! commoner,}— lienilHed to E. 
A: otIicrK 17 acres, i>oilion of 41 wren, 
by the fuliowing description ; “ All 

that, etc., part el the laud of J., con- 


17 acroH, now in powsegsitm of 
F. & part.iiera, togotlier witJi a right 
of oommonago for tlie use of the yaid 
farm/’ for a term ol IS yeais, wldcli 
wiiH a Hliorter term than that for whieli 
tI»o grantor vas poyscKHod : — IJcld : 
the leyneoH of the 17 a<Tey acquired as 
against the head landlord, a propor- 
tional share of the eommon ap)>\irt'enant 
to ti»o 41 aereH.— <3 *Hakk v. Faiiy 
(1859), 10 I. 0. L. B. 318.— IR, 
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common allotted to occupiers of cottages — In lieu 
of common of turbary in waste of manor - Construc- 
tion of inclosure Act.] — lie Chiusitiiuiicjii In- 
closure Act, No. 8(5(5, ania. 

Effect of conveyance -By owner of soil — On 
rights of commoners.] — See No. 518, 


Sect. 2.- ACQUISITION OF COMMONABLE AND 

OTHER RIGHTS. 

Sub-sect. 1. — In (JENEUAii. 

543. Compensation payable to commoners — 
Appointment of surveyor to ascertain —Onus on 
promoters — Not commoners.] — Where iJio pro- 
moters of an undertaking iu^quirc^ by conv(‘yanc;(‘ 
from the lord of the manor, th(5 right in the soil 
of any laiulH .subject to any rights of common, but 
no effectual imu'ting is held for the appointment 
of a committee by ( Iks commonei’s, to agree witJi 
(be promoters a.s to tlie amount t)f comj)eiisation 
for the extinguishment of theii* comin(»iiable 
rights, it is the duty of tiie promot/crs, and not of 
the commonei's, l.o take the initiativti in getting 
a surv^eyor appointed by Justices, to determine 
the ;i.rnount of conipensatiom 

Where the pioniotcrs fail to do so, <and cntei* 
upon the land without payment or deposit of 
compensation (o tlie (;ommon<Ts, whose* riglits of 
common are dis(<urbt‘(l by the pi*omot(‘rs, any .such 
commontjr iriay maintoJn an action against tlie 
promoter's for the injury thereby sustained. — 
St(>np:iiam t \ London, llifuDiTON A SoirTH Coast 
Rv. (\). (LS71), L. R. 7 il 15. 1 ; 11 L. J. Q. B. 1 ; 
25 L. () J. P. 199 ; 29 W. R. 77. 

Annotation Held. Loulliur r. (Aile. l{y., 11801] 0 Cli. 4i3. 

544 . Before construction of works by 

promoters of undertaking —Though soil conveyed 
by lord of manor — 1845 Act, s. 100 .]-— St(jneiiam 
London, BiiKiirroN A South C'OA.st Ry. l)o., No. 
518, 

545. May be ascertained by agreement 

apart from statute — Statutory procedure not obli- 
gatory 1845 Act, ss. 101-106.1- 1815 Act, HS. 101-* 
19(5, with reference to the ascertainnuint of com- 
pensation foj* common lands, are not imperative 
so as to proclutic the- enforcjemeiit of s})eellic 
IJcrfoi'inance of an agreement entered into odier- 
wise than as meiiiioritul in those sects, — B p:e e. 
Staptord tV: Uttoxeter By. (Jo. (1875), 28 W. 11. 
8(58. 

>Vc6', also, No. 558, 

Moor vested in trustees on behalf of inhabitants— 
Right to compel specific performance of agreement 
for purchase.] — No. 541, a/tle. 


2.- AlTMUmONADONT AND ApTJ.K'ATION 
O E B U R( T1 AS E-Mo n e y . 

A. jr/fo EHiiilcd and in ivhui l*ro port ions. 

546. Copyholders & freeholders of manor - 
Entitled to common of pasture under bye-law — 
In proportion to stint laid down in bye-law.] — 
In 1835 ccrtiiin bye-laws of a manor were passed, 
which provided that every copyholder & freeholder 
of lands & tenements within the manor should hf" 
entitled to common of pasture for one head of 
cattle for cv(u*y £10 annual value of Ins lands A- 
tenements, provided always thaL tlie whole nimiher 
of catlle to any one eopyhold(*r or freeholder 
should not exceed thirty, & that each cojiyholder 
or freeholder should, on or before Aug, 12 in every 
year, claim such right ; in default of such claim 
same should be. transferable to tlie occupiers of 
such lands or tenements respectively in ratable 


proportions, in addition to their own rights as 
occupiers ; that every occupier of any copyhold 
or freehold lands or tenements within the manor 
should bo entitled to common of pasture, when his 
or her rent or annual value was at or under £10 
a year, to three head of cattle, & so on in i>roporllon 
of thrive head of cattle up to the value of £50, after 
which there was to Ixi only one h(;ad of cattle for 
every £5 of value. Portions of the common lands 
were ])urchased by the E, WaterworlwS Co. & other 
c!us., &; the purchase-money, amounting to about 
£4,000, paid into ct. A suit was instituted to 
determine the rights of the parti('8 in the £4:, 000 ; — 
Held : the fund was divisible among tlie copyhold 
tenants of the manor & the fj'eeliolders within it, 
according to the stint fixed by the first of the above 
clauses. — Pox v. Amiiuust (1875), L. R. 20 Eq. 
108 ? 14 L. .1. Ch. (5(5(5. 

547. Occupiers — Under copyholders— Not en- 
titled.] — ^Austin v. Amiiurst, Nu. 899, ante, 

548. Having rights of turbary allotted by 

inclosure Act to occupiers as such — Entitled — 
Not freeholders of cottages occupied.] — Rc Oiirist- 
CHTTHoic iNi’LosiTRE Act, No. 890, autc. 

549. Divided between persons entitled equally — 
Method of ascertaining relative proportions of 
rights.]- -We ATUE RLE Y V. Lay^j’on, [1892] W. N. 
105. 

IL Other Cases. 

j iSW Inclosure Act., 1852 (c. 79), s. 22 ; Inclosure 
i Act, 1854 (c. 97), ss. 15~20; Conimonablo Rights 
! Compensation Act, 1882, c. 15. 

550. Petition for appropriation of purchase- 
money— Land subject to right of pasturage for 
freemen of corporation— Parties to be served — 
Representative number of freemen.] — Re (Jreat 
Northern RAUiWAY Act, Ex p. Lincoln Corpn. 
(1851 ), 18 L. T. O. H. 298 ; 10 Jnr. 75(5. 

551. Application of purchase-money — By invest- 
ment for benefit of commoners — ^Division refused — 
Commoners resident freemen of borough.] — Every 
resident freeman of the borough of B. had the 
right of annually t/urning on to the Preomen’s 
Commons, allotted under an Inclosure Act of 
1795 to the corpn., as trustees of tlie allotment, in 
lieu of certain rights of conmion of resident free- 
men, one Jiead of stock for a period fixed from time 
to time by the town council, subject to a xjaymont 
annually iixed by the town council for every head 
of stock so turned on ; tliis right was transferable. 
A portion of the Preeinen’s Common having been 
taken by a railway co., on a bill to obtain the 
direction of the ct-. as to the appheation of the 
I>urchase-mon(*y, tiled by 1-he committee appointed 
under Lands Clauses Act, 1845, s. 102 l/cfd : 
the i^resent resident freemen Avere not entitled to 
have the corxius of the x)ni'chase-money divided 
amongst tlnnn ; the proper course would be to 
invest the money in land, to be held in trust for 
the freemen from time to time resident ulthin the 
Iioi'ough ; in t he meantime the money ought to 
be invested, the dividends paid to such resident 
freemen at the same time in each year fis they had 
been accustomed to enter upon the enjoyment of 
their rights of common. — Nash v. Coombs (18(58), 
L. R. (5 Eq. 51 ; 37 L. J. Ch, 000 ; 82 J. P. 012 ; 
10 W. R. 008. 

Annotatums : — Confd. Uichardfl r. Do Wliiton, Richards v, 

Evans, flHOl] 2 Ch. 50C. Refd. Austin r. Amhiirst (1878), 

20 VV. R. 312. 

652. Costs- Commoners establishing their claim 

Entitled to.]— (Viminon laud was taken under 
1815 Act, & a sum ])aid under llie Act to a com- 
mittee of commoners was, on bill tiled, paid into 
ct. Various persons in chambers established 
their claims to share in the funds : — Held : they 




Commons and Eights of Common. 


SecL 2, — Acquisition of commonable and other rights : 

Sub-sect 2^ B. Sect It PartTX. Sects.liSb2.\ 

were entitled t-o receive t.hree guineas each for their 

costs. — WAy'EULOW V. BuKT (1870), J8 W. H. 08:J. 

553. Proof that all parties interested present 
before court — All persons found commoners by 
court baron of manor.) On an ap})lication for 
payment, out of ct. of a sum of £122, paid into ct. 
by the P. Prban District, (.oiincil, under 181.^) Act, 
s. 107, as compensation for tin' extinction of cer- 
tain commonable riju:hts over a portion of If. Moor, 
acquirc'd by tln^ council under t he powei*s conferred 
by Paignton Urban District Water Act, 11)00, 
whicli incorporated t he 1845 Act , tlie two qu(‘st.ions 
that had to be deidded were*, first ly, whether the 
ct. had jurisdi<!t.i()n to order the payitnmt out 
otlierwise than to a committee of the commoners ; 
&, secondly, wliether t.h(‘re was su/licient. evidence 
that, t'lio jiarties befoi'c* tlie ct.. vvei‘(' the onlv 
persons entitled. The land in qu(‘stion fornuul 
part of tlie common of a manor, k a ct. baron had 
been held tt> a.scf*i'tain of whom the commoners 
consist(*d ; all tlie persons found to be commoners 
by the ct. baron were before the ct. : — Held: (1) 
1815 Act, Tnclosure Act, 1851 (c. 97), &. (\)mmon- 
able Ifights (V)m])ensation Act, 1882 (c. 15), were 
all applicable ; (2) t here was sutlicient evidence 
tliat all the parties interested were pr(‘seiit. — 
lie ClKh’Vis (1902), 4t*» Sol. Jo. :{8(). 

654. Proof of right- -What Is admissible evi- 
dence.] ^In an action in tin* Uli, Div. by a st.at-ut ory 
committee of commoncu’s for ,s]K‘ci/i(; performaTic(* 
of an agr<!(‘m(‘nt to purchase commonable rights, 
an order was made directing t.ht‘ trial before a 
jury in the Q. li. Div. of the following issue, of fact., 
namely, whether a certain piece of land wa.s com- 
rnoii laml or subject to any cominonabh* rights 
eitlicr of the cornmojK'rs of t he parish of U., or of 
tlui commoners of the i)arisli of iu: Held: 
evidence of req^utation was admissible* on the trial 
of sucli an issue. r. MEitniYK Tydfil 

TTrhan UouNcii,, 11899) 1 (4i. 2tl ; 98 L .1. (4i. 
475 ; 79 P. 4\ 578 ; 1.3 Sol. .lo. 1.51, A. 

Jntwtalionfi : Refd. Heiitli r. Deane, (DK)r>J ‘J C'h. 8G 

JMere.er r. Dentio, IDiO.jJ 2 (’h. 

A<lmissibilit.y of evidence, sc<\ (/rnrralh/. Part 
VI., Sect. 8, a)ii(\ 


^ JURISDICTION TO DEAL WITH 
PURCHASE-MONEY. 

Sec 1815 Act., s. 108; Jnclosuie Act., 1852 
(c. 79), s. 22 ; Inclosure Act, 4851 (c. 97), ss. 15- 


17 ; Commonable Bights Compensation Act, 
1882 (c. 15), ss. 2, 4. 

555. Committee of commoners— Or Board of 
Agriculture — Court has no Jurisdiction — Except in 
cases of misconduct.] -Under 1845 Act, & In- 
closure Act, 1854, where common lands are taken 
for a public undertaking, the committee of corn- 
monel's appointed to receive the compensation 
money payable in resiiect of the extinguisbment 
of commonable rights, or, in cases of dilliculty, 
the Board of Agriculture, as the successoi's of the 
Inclosure Comrs., are the jiroper tribunal to 
determine who are the i)ersons interested in such 
money, & what, are their interests, &, in tlie 
absence of misconduct, the ct. has no original 
power to interfere with the jurisdiction of either 
body. An action against a committee of com- 
moners by a i)orson wlio claimed to be entitled as 
sole commoner to the whole of the compensation 
money in their bands was dismissed for want of 
jurisdiction. Bicii ARDS v, De Winton, Richards 
c. Evans, [1901] 2 Uh. 509 ; 70 L. ,1. Cb. 719 ; 84 
L. T. 831 ; 95 J. P. 990 ; 50 W. K. 87 ; a/fd., 
[1908) 1 Cb. 507, C. A. 

AnnotntUmx : — FoUd. Saluioii r. Edwards, [1910] 1 Cli. 552. 

Refd. Uc Drrvis (1902), 40 Sol. Jo. ’.CM). 


556. 


Board of Agriculture — Board not 


to Inquire into appointment of committee — Inclosure 
Act, 1852 (c. 79), s. 22.J — Where under 1815 Act 
k Inclosure Acts, 1852 k 1851, common lands 
have b(‘(‘n taken for a public undertaking A: a 
committee of commoners lias been aiipointt'd to 
^eceiv(^ k has I’oceived t he compensation payable 
in respect of tlie extinguishment of (jommonablo 
rights, the Hoard of Agriculture k Eisheric*s liave 
jurisdiction to entertain an ap])lieation by the 
cominitt (‘0 under Inclosure Act., 1852, s. 22, with- 
out entering into any qut'stion as t o t in* ai)point - 
rmmt or constitution of tluj eommitt(‘e. It is 
sutlicient that the committee is a dc facto com- 
mittee. 

A motion in an action against a dc facto com- 
mittee of commoners by jiersons suing on beJialf 
of tJiemselves k all otb(*r (commoners for })ayment 
into ct. of compensation money in the hands of the 
committee on the. ground that such committee 
was not pioperly constituted was dism)ss(*(l for 
want, of jurisdiction. — Saljvion r. Edwards, 
[1910] 1 Ch. .5.52; 79 L. .1. Pli. 299; 102 L. T. 
4.59 ; 74 .1. P. 177 ; 29 T. D. B. 825 ; 54 Sol. Jo. 
409 ; 8 L. (h B. 405. 

#SVc, also, No. 558, antCs 


Part IX. Rights, Remedies and Liabilities of Lord of 

Manor as Owner of Soil. 


Sect. i.-IN GENERAL. 

657. General rule.] In /in action for tre.spasj 
for bri'aking k entering plt.f.'s close*,- A' t.rc‘adirq 
down the grass, etc., A: breaking A: destroying tin 
hedge's tS: fc'iices of jiltf., etc., d(*ft. as to all tin 
trespasses, jdeaded that ])lt4.’s close was parce 
of the manor of (L, Ac that, a cei*tain me.ssuage A 
four acres of land was parc(*J, Ac a customan 
tencunt'Jit of that manor, k t hat there was. A: fron 
time whereof, et.(*., t here? had bc‘(‘n a custom withii 
the manor that, the enst.oinary tenant of thal 
tenement should have common of pasture upoi 
pltf, s close? ; t4iat being s(*ist‘d of tlw eaistomar> 
tenf?ment., having occasion t.o use his common ol 
pasture, entered the close? in wliicb, etc., k jnit 


his ca.ttle in, &, because the hedge's k fence's had 
been im])roperly <*rccted, dedt. threw them down. 
Pltf. in his re'plicalion took issue upon the custom, 
Ac new assigned that deft, c'ntereel for cjth(*r pur- 
poses than those mentioned in the plea ; Held : 
(1 ) upon the issue jedned upon the? replication, ])lt4. 
was at lilierty to prove a custom for the lord of 
the manor to inclose pare*e*ls of the waste*, Ac a 
grant to him of the? locus in quo under such custom, 
k it was not Tie(?essary that that custom should be? 
sjiecitdly r<?])lied ; (2) a custemi feir t he lord of a 
manor to irn'.lose tJn* wasD? without limit or rc'stric- 
tion, bt'ing inconsistent with t4K? rights of the 
cornmone'rs, was bad in peiint of law, but that a 
custom to inclose, even as against common of 
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turbary, parcels of the wa^te, leaving a siiillciency 
of common, was good, ^ it lay on the lord, or his 
gi'antee, to show that a sulllcii'iicy of common 
was left/ ; (3) when the lord or his grantee erects 
fences upon the common, the commoner may by 
law destroy the fences, & the fact of dc'it-. having 
entered upon pltf.’s close, &- thrown down the 
wliole of the fences which he had erect<*d, wdien 
he inigtit have entercid upon the close without 
throwing down any iiari of the fencers, was not 
evidence that/ he entcu’cd for othm* purpose's than 
those mentioned in the plea, did not warrant 
tlie jury in linding a verdict for pltf. on the now 
assignment.. 

(I) The lord has j'ight.s of his own reserved U})on 
the waste ; 1 do not say subsi^rviont to, but con- 
current witli, tlie rights of t.lie commoners. Tfe 
has a I'iglit to stock tlie common, A:- to every 
bi'neiit to be derivi'd from tlie soil, not inconsistent, 
wit-b tin? rights of commoners. When it is ascer- 
tained that, there is inoj‘(; common than is ru'cessary 
for the cattle of the eommom'rs, t-he lord, as it 
seems to me, is (uitith'd to take that for his own 
purposes (Bayj.ky, .1 .). — AuLF/rr v. Eluis (1.S27), 
7 B. E. 31t>; 9 J)ow. k By. K. B. S97 ; 5 
]j. J. (). S. K. B. 301 ; 108 K. 11. 7.52 ; siibsequeyd 
procredbufff (JS29), 9 B. A: (\ 071. 

Aruudations : — -/.s to (2) Consd. Klweod i’. Unllock (1811), 13 
Ji. .1. g. n. ILK); Hall v. Hyujii (1877), 4 Cli. J). ««7 : 
I’aiTott r. Wall.s (1877), 37 L. T. 7r>5. Refd. .Salisbury 
V. (iladsloiKj fl8(*]), 1) IT. Jj. Cus. Ciiri : Hlackettr. llradley 
(18G2), 1 H. & S. !)10. .Js to (3) Held. JY‘rry r. P'ifzlunvo 
(181(5), 8 i), IL 7.07. Jsto ( 1) Consd. Wakefield r. Mue-elcueli 
(18d7), L, H. 4 E<i. 013 : Jiol)crtHoii v. Ilarloxip (18811), 43 
(4i, H, 484. Refd. iliUon r. (Inniville (ISM). 6 Q. H. 701 ; 
HIneketf. r. Hradley (1802), 1 H. A: S, IMO ; Hall r. llyrou 
(1877). 4 (di. J). 0(57 ; I'anott v. Watts (1877), 37 h. T. 
lift); HobiiiBoii V. Hideet) Singh (1870), 11 Cli. 1). 708. 

558. - — .] — A loi‘d of a manor has no right to 
a eonnnon ; he t>a.s a right, to t lu' soil, to dig, to 
plant u|)on. A: t.o do (*verything authorised by 
Stat. Merton (Bonn Thuiilow, 0.).— Boi/I’on r. 
Bowtiifk, (1780), J)iek. 077 ; 21 K. B. 135, L, M. 

559. May have right to put cattle on waste of 

adjoining manor -In respect of waste of own 
manor.] -Sep’ton (Eaul) v. (Vnnrr (1820), 5 
B. A: C. 917; 8 Dow. A by. K. B. 711; 4 

J^. .1. (). S. K. H. 319 ; 108 E. B. 311. 

(Vimmon of vicinage, sec I'art 11., Sect . 1, sub- 
sret. 5, 

560. Liability for nuisance -Pond on common 
Common managed by committee of commoners.] -- 

A pond wineli was part of a common of a manor 
was a nuisance. 34ie copyhold tenants had been 
ill the Jiabit of appointing a committee of thein- 
selvL's, with the assent, of tlie lord of the manor, to 
manage' A regulate the common : — l/r/d : niuh'i* 
Nuisa.ne(‘s Bemoval Act., 1855 (c, 121), s. 12, the 
lord of tlie manor was not the proper jiart y against 
whom to proceed for abating tlie nuisance. — 

> Union (liTAuorANs t\ St. 1*aij3/s 
A ('HArTiojO (181)8), 18 Jv. T. 522 ; 33 J. P. 
53. . 

Right of lord to allotment on inclosure.] — *SVd 

Part XIII., Sect. 7, sub-sect. 1, A., pn.s/. 

Alienation of soil of common.] -*ycc No. 512, 
mitc. 


Sect. 2.- AS TO PASTURE. 

561. Right of drift -& impounding — Without 
custom— Including beasts of commoners — For 
purpose of separating stranger’s cattle.] — The lord 
or any commoner seeing a strauge'i-’s beasts (in 
the common] may iinpountl or drive them out 
of the common without custom, A, to sever them 


from the boasts of the commonei-s, if it cannot be 
otherwise done, may diivc them A the beasts of 
the commonei*s together to a convenient place to 
separati' them {per CUR.). —TnoMAS v» Nicii( 4LS 
(1681), 3 Lev. 40 ; 83 E. K. 500. 

502 . By custom — For manor-reeve — 

Whenever steward shall appoint.] — A custom 
for tlie reeve of a manor to make a drift of the 
cattle upon a common within the manor at any 
time when t he steward of tJie manor shall appoint, 
A impound such as have no light upon thii oominon 
anywhere within the manor is good, A not in- 
consistent with the claim of a right of common 
tlirougliout the year. — Eolljst v. Troakk (1705), 
2 Ld. Baym. 1180 ; 92 E. K. 281. 

563. Right of distress incident to.] — 

Distress is ineid(;nt to a dilft of common. — B rom- 
PIELD r. i'EicJii (1()73), 2 Lev. 87 ; 3 Keb. 103; 
83 E. B. 102. 

564. May maintain trespass —Against stranger 
putting in cattle — Unless damage negligible.] — 
Marys’s Case, No. 743, post, 

565. Right to distrain — Cattle of commoner 
surcharging common — Not where right of common 
for cattle levant & couchant.j — S iau'er v, Auon 
(1017), 1 Brown]. 171 ; 123 E. K. 735. 

! Annotation: — Mentd. Howen r. Jcukiii (1837), (» Ad. & El. 
I 1)11. 

I 566 . .] -Anon. (1770), 3 Wils. 

' 120; 05E. It. !)70. 

' Annointion : — Consd. Cape v. Scott (1874), L. H. 9 Q, H. 289. 

j 567 . — Where right of common certain 

- -Right of distress of excess cattle Where separ- 
able.]- Ellis i\ Bowles (1750), WiUes, 038 ; 125 
; E. B. 1301. 

Aniwtatum : — Distd. Howen v. Jonkin (1837 ), (> Ad. & El. 911. 

568. Cattle of stranger.] -Thomas t. 

Nk’Hols, No. 501, ante, 

569. .]— Anon. (1770), 3 Wils. 120; 

95 E. B. 970. 

Annotation : — Consd. Cape v. Scott (1874), L. H. 9 Q. B. 2(59. 
See, also. Nos. 502, 503, attic. 

570. No right to drive away commoner’s cattle 
— From stack of corn erected by lord on common.] 
— Earmoh (Parmi^uO V. Hunt (JOIJ), (To. .lac. 
271 ; 1 Bivnwnl. 220 ; Yelv. 201 ; 79 K. B,. 233. 

671. May license stranger to pasture cattle — • 
If sulDclent common left for commoners— -Deed 
necessary, if for time certain - Not if pro hac vice.] 
— Smith v. Pethkr>vell (1075), 1 Erc'om. K. B. 
190 ; 2 Mod. Ib'p. 0 ; 89 E. B. 135. 

Annotation : —Reid. AtkiiiHoii v. Tcasdale (1772), 2 Wni, Bl. 
817. 

572. .]— Atkinson v. Teasdale 

(1772), 2 Wm. Bl. 817 ; 3 Wils. 278 ; 90 E. B. 182. 
Annotaiurnfi : CODSd. BoberMon r. llartopp (1889), 13 

Cli. B. 184. Mentd. Hobson v. Todd (1790), 4 Term Hop. 
71. 

573. Not liable for damage done by lessee — 
Unless as agent of the lord — Or with his licence — 
Lease of right to train & gallop horses.] — (J ) A cus- 
tom or customary bye-law wli(*reby the commoner s 
of a manor might take or destroy rabbits or game 
on the WTi/ste, is not necessarily void for unreason- 
ableness. 

{2) Sntible : a custom for any person, not 
merely any copyhokh'r, to kill rabbits on a manor 
without molestation w’^oiild be on the face of it 
unreasonable. 

(3) Tlie lord of the iiuinor by deed leased the 
right t'O train A gallop liorses on the waste, of tlu*. 
manor : - Jlcltl : l<he lord w'oiild not bi; liable for 
damage done t/O tbi* rights of common of pastuj*age 
of the copyliolders by th(^ It'ssee, imh'ss it was 
proved that t»he h'ssee caused tlie damage as the 
lord’s agent/ or with his lici'iice. 

(4) SewJble : a licence to train A gallop horses 
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Sect. 2 . — A s to p asture. S ects. 3 , 4 & 5 ; S ub-sc ot. 1.] 

does not of necessity involve injury to the right 
of pasturage. — CooTE v. Ford (1900), 82 L. T. 
482 ; 17 T. L. li. 58. 

SeCi alsOf Nos. 017, 702, 


Sec t. 3. AS TO SUBSOIL. 

574. Cannot open pits endanger commoner’s 
beasts.] —Cl Eo v. CVriiEit (1603), 1 Sid. 100; 82 
F. It. 999 ; sub uoni. (X)o v. (>Ahtiiokn, 1 Keb. 453. 
Annotation : — Consd. Robiusou v. Dulocp Siiigii (1879), 11 

Ch. 1). 708. 

575. May dig & remove subsoil — If sufllcient 
common left — Brick earth.] — Filewood v. 
Palmer (1729), Mos. 109 ; 25 F. K. 331 ; sub nom. 

V. Palmer, 5 Vin. Abr. 8, pi. 33, L. (J. 

AniwiaiUms : — Consd. Wakefield v. Ruccloucli (1807), L. 11. 

4 Kq. 013 ; RobiuHOii m. DiiJocp Siiiijli (1879), 11 Ch. i). 

798. Refd. Malvern Hills Conservators v. Wliltmoro 

(1909), 100 L. T. 841. 

676. Licensee from lord digging 

turves — Must plead sulllciency left.] —Green now 
V. ILSLEY (1717), WiJles, 019 ; 125 E. H. 1351. 
AmioUiHon : — Folld. Roffors v. Wynne (1826), 7 Dow, & Ry. 

K. R. 521. 

577. Onus of proof of disturbance 

on commoner.] — Hall v. Byron (1877), 4 Ch. I). 
007 ; 10 L. .1. Ch. 297 ; 30 L. T. 307 ; 25 W. li. 
317. 

Annotations : — Consd. Roll r. Love (1883), 10 Q. R. D. 547 ; 

Malvern HUIs (Jouservators v. Whitmore (1909), 8 L. G. R. 

179. Refd, Robiusou v, Duleep fcJinwrli (1879), 11 Ch. D. 

798 ; A.-U. V. Welsh Granite Co. (1887). 35 W. R. 617 ; 

Robertsou v. Hartopp (1889), 43 (Jh. D. 484. Mentd. 

Roe r. Hlddons (1888), 22 <^. R. D. 224 ; Raring r. Abing- 
don, 11892) 2 Ch. 374, 

578. :.]-~(l) The lord of a 

manor to whom tlic soil belongs has a right to 
dig for gra\'el A sand tyo quarry for stone & 
minerals whicli lie undc‘r the waste for his own 
))rolit so long as Ik; does not materially deprive 
the commonejvs of commonable rights, A Uk; ouns 
is on the commoner who complains of what is 
being done to show that his enjoyment has been 
liindored. 

(2) Working a quarry properly fenc(;d, when 
every elTort has been made to do as little injury 
as possible, is not prohibited by Malvern llills 
Act, 1884 (c. 175), s. 25 . — Malvern Hills Ck>N- 
8ERVATOUS V. Whitmore (1909), 100 L. T. 841; 
73 .1. P. 329 ; 8 I.. G. li. J79. 

579. — .] — IMtf., being entitled to 

certain right s of fold coui’sc; over a warren, claimed 
an injunction restraining deft., who was lord of 
the manor, from digging gravel on the common, & 
from inclosing a part of it round the warrencr's 
lodge ; — JJc/d : (1 ) deft, was entitled to dig grave*!, 
provi(jled he; did not infringe the conmioners’ 
rights ; (2) on the evidence*, tliere had bee*n no 
substantial interference with the commoners’ 
rights ; (3) the extension of the curtilage of the 
warrener’s lodge had only been such as was i)roiior 
A necessary. 

i)cft, derived his title under a lease A grant of 
the reversion on tlio lease. The lease contained 
a demise of “ all that warren of conies at L.” : — 
Held : (4) in the circumstances, the soil of the 
warren j){issed, A not merely a fj*anchise. — 
UoHiNsoN V. Duleep Singh (1879), 11 Ch. D. 
798 ; 18 L. .1, Ch. 758 ; 11 L. T. 311. 

Annotation: As to (I) (2) Refd. Robertson r. Hartopp 

(1889), 13 Ch. D. 484. 

580. Sufficiency determined by rights 

of commoners — Not by number of sheep actually 
on common.] — In an action brought on behalf 
of all the tenants of a manor to restrain the lord 


inclosing parts of tlie wiisl/C, A from digging or 
removing any part of tlic soil of the w^te, ijo as to 
interfere with their rights of common, it was shown 
that the tenants had riglits of common of pasturage 
appendant over the waste for sheep, A that certain 
landowners not tenants of the manor had rights 
of common appurtenant over it for sheep, A that 
such rights appendant A appurtenant entitled the 
commoners to turn out a greater number of slicep 
tlian the waste would can y, but it was also shown 
that having regard to the average number of 
slieep whicli had been turned out for many years 
it was liiglily improbable tliat nearly as many 
shcei) as the waste could (;arry would i;ver bo 
turned out upon it; — Held: (1) the question 
whether there was a sulliciency of common must 
be determined, not actrording to the average 
number of sheep wliich Ibe commoners had for a 
great number of yeai*s be(‘n in the habit of turning 
out, bub according to the aggregate nuiribi*!* of 
sheeii which they were entitled to turn out ; thero- 
was tliereforo not a sulliciency of common, A the 
lord ought to be restrained from doing any acts 
which would diminish the amouiit of pasturage*. 

(2) Qa. : whetlier, in ascertaining sullicieiK'y 
of common, regard t>ught to be had to the present 
A modern systi*ni of sheep fanning, according to 
which the sheejp do not while turned out get all 
their sustenance from the common. — Korertson 
V. Hartopp (1889), 43 Gh. D. 484 ; 59 L. J. Ch. 
553 ; 02 h. T. 585 ; 0 T. h. It. 120, C. A. 
Annotalityns As to i\) Consd. Scott v. Raring (1895), 64 
L. J. M. C. 200. Refd. Malvern Hills ConsorvuiorH r. 
Whitmore (1909), 100 L. T. 841. Ucncrallu* Mentd. 
Rariiig V. Abingdon, [1892] 2 Ch. 374. 

581. & diminish common — By custom.] — 

Bateson p. Green (1793), 5 Term Bt*p. Ill ; 101 
E. 11. 230. 

Annotations : — FoUd. Weeks r. Sparko (1813), 1 IM. A' S. 679, 
Consd. Arlett v, Ellis (1827), 7 R. & C. 316; UiKon r. 
Gmiivillo (1841), Cr. & Pii. 283; Hilton v. Granville 
(1814), 5 Q. R. 701; Wakefield v. Rueclcueh (1867), 
L. R. 4 Eq. 613; Hall r. Ryrou (1877), 4 rh. D. 667. 
Refd. Wilson v. WiUcs (1806). 3 Smith. K. R. 167 ; 
Humphries v. Rrogden (1850), 12 (). R. 739 ; Saliflbnry 
V. GJadsUine (1861), 9 H. L. Cum. 692 ; Rluokctt r. Rradloy 
(1862), 1 R. & S. 910; Robertson r. Hartopp (1889), 43 
Ch. D. 484 ; Romsoy u. Cruddas (1892), 68 L. T. 364. 

iSVc, also, No, 582, ])ost. 

Under Inclosure Acts.] — See Ihirt Xlll., 

Sect. 7, sub-sect. 1, C., 'post. 


Sect. 4. AS TO SPORTING RIGHTS, 

582. Right to make rabbit warren — A fish 
ponds.] — Belling v. Langden (1001), Owen, 
111 ; 74 E. li. 940 ; sub uoni. BELidCVV p. Langdon, 
Cro. Eliz. 870. 

Annotation: — FoUd. Hadesden r. Gryssol (1607), Cro. Jac. 
195. 

583. .] — Hadehden v. Gryssel (1007), 

Cro. .Tac. 195 ; 79 E. li. 170 ; sub nom. Holdesden 
V. Gresil, 1 Brownl. 208 ; suIj iioni, Hoddesdon 
p. Gresil, Velv. 104 ; subsequeut proceedings, sub 
nom. Greshj^ v. Hoddesden (1008), Veiv. 143. 
Annotntwns : — Folld. Hossard v. Cantroll (i695), X Lut. KJl. 

Refd. Howard r. Rponcor (1665), 1 Sid, 251. Mentd. 
AHhmead v. Ranger (1699), h’ortes. Rop. 152 ; Hall v. 
Harding (1769), 4 Herr. 2126; Atkinsou v. Toaadalo 
(1772), 2 Wni. Rl. 817. 

684. -- — .1— 'IlASSARD Cantrell (1095), 1 

Lut. 101 ; 125 E. K. 53. 

Annotations : — Consd. Cope v. Mai’shall (1757), 2 Wils. 51, 
Refd. Atkinson r. 'rejiHclale (1772). 3 Wils. 278 ; Robertson 
V. HartoiMi (1889), 43 Ch. D. 484. Mentd. Chandler v. 
RobortH (1779), 1 Doug. K. R. 58. 

555 , Unless commoners’ rights interfered 

with — Though owner of free warren by royal grant.] 

— Grisel V. Leighb (1021), W. Jo. 12 ; 82 E. K. 



Paet IX. — Rights, Remedh5s and Liabilities oe Lord oe Manor. 43 


S ; sjibseqnmt proceedings^ suh nonu GuEiisi^Y v. 
Lea & Tayjaui (1022), Palm. 311). 

See, nlsOf Part X., Sect. 1, sub-scct. 2, A., sub- 
seci. 3, post. 

586. Has right of action against commoner 

surcharging common.] — Greesly v. Ijea & 
Taylor (1022), Palm. 310 ; 81 K. 11. 1102. 

687. Right of shooting over common — Not 
shared by owners of cattiegate over common.] — 
Kigg V. Lonsdale (Earl), No. 320, ante. 

Under Inclosure Acts.]-See IVaii XI 11., 

Sect. 7, sub-soct. 1, B., post. 

Right of free warren.] — See Part V., ante. 

Regulation of commoners’ rights to take rabbits 
by bye-law.] No. 573, 


Sect. 5. ~ APPROVEMENT, 

SuLt-NECT. 1, WitO MAY^ APPROVE. 

688. At common law — Lord of manor - Leaving 
sufficient for commoners.] - Anon. (1221), 2 
Go. fust, at p. 8.5. 

Ann/}ta/ ton :~ COJlsd. Grant v. Gniiner (ISOJM. 1 Taunt. 4 .*15. 

589. .|- (1) Stai. AlcHon 

(20 llni. 3, c. 1) wfi.K but affirmalivo of tlie common 
law, Jor ;it common law Iluj lord could apjirovo 
leaving suflicient for the t<inants. 

(2) When the lord maU(‘s a,n a] )t)i*ov < *1110111 it is 
a j)ropcj* course to summon t-lie (.(‘nants by which 
th(‘y can assure themselves that- tin* approV(*ment 
is reasonable. — Procter r. JVIallorie (1010), 1 
lloll. P(‘i). 305 ; 81 1^:. R. .537. 

Anmiiatiinifi : H. r. GlastonLy (1 737). Leo fnnp. 

JIani. 360 ; Thornlilllr. HuddorHlicld (ISOU), 11 EjikI, 340. 

590. ,1 — TYSSEN V. (h^AUKE 

(1774), U>in, 100; 3 Wils. 511 ; 08 E. K. 700. 

591. Right not abridged by custom 

for tenants to approve under certain restrictions.] — 
Tri^spass for breaking & entf‘ring a close, lately 
])art of a w'asti; in the manor. Lefts, pleaded lud- 
gnilt/y, A also several j ustilications ; one, und(*r a 
rigid of common, to wliich pltf. rcjdied a right of 
ap]>rovirig in the lord. h*aving a sullicieney of 
common ; anot her, iiiid(‘r a right of digging sand 
or gravel upon the waste, wdiicli was traversed by 
the rejilica-tion. Lefts, also pleaded a eustoin 
wit hill tJje manor, that if any i)ersoii has been 
desirous to approve oj* inclose any iiart of the 
waste of t-hu manor, obtaining the consent & 
ic(*nce of the lord, he might be presented by tlie 
homage of the ct. baron at a genei’al ct., & if the 
homage thought that such inclosnre W’ould be of 
no ])rejadico to any of the tenants, etc. of the 
manor, it had b(M‘n Lie custom to jirescnt. that- such 
person, so obtaining the consent &. licence of th<; 
h)i*d, might inclose the parcel of ilie waste, &■ a 
fine or rent lia-d been set on such p(‘rson by the 
Immago ; the ]>lea then stated t hat t-lie homage 
had not presented any such T>erson, t*t.c. Beplica- 
tion, tiuit the lord had a right to inclosi* tJie said 
parcel under the 8tat. IVIertoii, did approve 
same, th(‘ro being left common sudlicicmt to all 
]iersons having a right, etc. To this defts. de- 
murred sovoraily : — ffetd : t he riglit of t he lord 
lo approve was a common law right was not 
abridged by the custom giving the temants a right 
ef inclosing under ccu’tain restrict ions. Lciu^rlky 
r- Page (1787), 2 Te rm Pep. 392, n. ; 100 E. R. 
^11 ; suhsc(/urnf proceedings (1788), 2 Term Ih*]), 

692, — Against common appurtenant 

]vithout number — When reduced to a certainty.] — 

Anon. (1577), i Leon. 41 ; 71 E. Ji. 710. 

Annotaiion : — Mentd. Luddiuglon v. Kiiuu (16U0), 1 Ld. 

llaym. 203. 


693. 


Against common appendant.] — 


(t) There can be no approver in derogation of a 
right of common of turbary. (2) At common law 
the lord might approve against common of past/ure 
appendant. — G rant v. Gunner (1809), 1 Taunt. 
135; 127E.lt. 903. 

Annotations: — As to (1) Distd. PoWason v. Duleop Singh 
(1878). 39 L. T. 313. Refd. Ai'lett v. KUIh (1827), 7 B. & O. 
340 ; Wakeflold v. Bucclouch (1807), L. P. 4 Eq. 013. 

694. Under Statute of Merton (20 Hen. 3, c. 4) — 
Lord of manor — As at common law.] — IhiocTER v. 
Mai^lorie, No. 589, ante. 

695, Though lord by wrong.] — 

IIamerton V. Eastope (1035), Glay. 37. 

AVr, also^ No. 004, post. 

596. Not against several pasture — 

Nor in derogation of grant.] —Goiter, v. North 
( 1009), 2 Jveb. 513, 517; I ]jov. 2()8 ; 1 Saund. 
340 ; 1 Vent. 383 ; 8l E. It. 322. 321. 

Atniofa/ions :—Reid. Hoskins r. Robins (1071), 2 Kob. 842 ; 

Lonsiliilo r. Rigg (IB.'iO), 25 L. .1. 73 ; r. Samlers, 

[ItHin 1 K. B. 223. Mentd. (ironUn*!* r. Oldfoild (170G). 1 
StiJk, 304 ; Jones r. lUaunsoll (1779). 1 Doug. K. B. 302 ; 
P. V. ClMivcbill (182.'>), 4 B. & G. 760 ; Jones v, Rieluirris 
(1837). 0 Ad. & El. .630; Weleoine r. i'plon (1840), 6 
M. A' \V. .6.30 ; DuU/)ii v. Angus (I.ScSl), 0 App. Oas. 710 ; 
A.*G. V. Anlrobiis. [190.6J 2 Gb. 188. 

597. — - .] — Boi/roN r. LoW'iiieu, No. 

558, f//itc. 

598. — Against foldcourse.] — ItoruN- 

80 N Luleep SiN(jjr, No. 157, (mte. 

599 . & Statute of Westminster II. (13 Edw. 
1 Stat. 1 c. 46) Lord of manor — Leaving sufficient 
for commoners.] — GiutowoiiTii (iNUAitrrANTs) v. 
Arderne (1541), Tolh. 50 ; 21 E. It. 122. 

600. .]- "LeE(JH C. WlD.SLKY 

(1079), 1 Vent. 51 ; 2 Keb. 590, 001 ; I Lev. 283 ; 
80 E. It. 38 ; sub nom. Anon., T. Itayiii. 185. 
A7Viu4alion^ :~-R^td. Pobertson v. Hartojip (isHO), 4 3 Gb. D. 

484. Mentd. Gates r. Bayley (1700), 2 WiJs. 3J3 ; Chee.s- 
man v. Pardlmm (1818), 1 B. A Aid. 706. 

601. — ',] Filewooj) V. 

Palmer (1729), Mgs. 109 ; 25 E. JL 331 ; sub noni. 
V. Palmer, 5 Yin. Abr. 8 jd. 33, L. C. 

Aft Hut at ions : — Consd. WakeOcid v. Buerleugb (1807), 
L. R. 4 Ecj. 613. Refd. Robinson r. Dulcep 8iiigh (1879), 
11 (Ji. 1). 798 ; Malvern Hills Gonscr> atoi*B v, Whltnioro 
(1909), 100 L. T. 841. 

602. Against commoner by 

vicinage.] — T^lewooJ) v. 1*almer (1729), Mos. 
109 ; 25 E. It, 331 ; suh nom. — — v. 1’almeu, 

5 Vin. Abr. 8 jd. 33, L. G. 

Annotation s : — ^Reid. Wakefield v. Bneelcneb (1807), L. R. 

4 Eq. 613; Robinson v. Duleep Singh (187J»), 11 Clc 1). 
798 ; Malvcni Hills Gonscrvalors v. WJdtnioro (1009), 100 
L. T. 841. 

603. Not in derogation of grant.] 

— Bdrinson V. Luleep Singh, No. 157, ante. 

604. Any person seised in fee of 

waste.] — Auy ])(*rson who is seised in f<*(‘ of part of 
a waste wdthin a manor, may approve, leaving a 
.sufficiency of conimou, though he is not the lord 
of the manor. — G i.over. v. IjANE (1789), 3 Term 
Itep. 445 ; 100 E. P. 6G9. 

Annotations : — Consd. Arletl, v. 7^31iM (1827), 7^B. &: G. .3(6. 
Refd. Wakefield V. Bueoloueli (1867), L. R. 4' Eq. GJ3. 
Mentd. llarriBou i*. l^owcU (1894), 10 T. L. R. 271. 

605. & tenant pur autre vie.] — 

(1) An owner in foe of one i>art, tk. ti*iuuit jtur autre 
vie of other parts of a common consisting of woods, 
underwoods & pastures, may appoint woodwards 
for the preservat ion of the woods <fc underwoods, 

6 beast-keepej*s for the safe custody of Jus own 
cattle <fc those; of t-ho other commoners, may 
er<;ct habitations for th<*m on the comruon, under 
Stat. Westminster 11. 

(2) A plea justifying a f.i*(*sjiass on tlu; ground of 
such appointinent., need not state the names of the 
commoner. 

To an action of trespas.s for erecting cottages in 
a certain place or common, called li. Woods, & 
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Sect. 5. — A pprovcmcH t : S vb-sects. 1 , 2 3. Sect, fl. ] 

disturbing pltf.’s right of common, deft, pleaded, 
that the place whert; deft, built tlie cottages, as 
in the declaration mentioned, wtis parcel of a 
waste within the manor of It., of which waste S. 
was seised in fee : that deft-., as tenant of S., 
erected the cottages from the residue of the waste, 
& api>roved same*, leaving sufficient common of 
pasture for pitf. & tlu; other commoners, with 
sufficient ingrc'ss &; egress to from the sanui : — 
Hctd : (l{) it suflicieutly appeared on these plead- 
ings, that enough common of pasturage was left 
for j>ltf. in the plac(* where he had the right of 
common ; (4) the time at which such common of 
pasturage was left was sunicient-lv alleged. — 
rATRioK ?'. Stubbs (1842), 9 M. & W. 830; 11 
L. .T. Kx. 281 ; 152 E. 11. 351. 

Sc(\ No. 595, ante, 

606. Enlargement of curtilage to 

house- Pleas must show that house ancient & 
occupied by lord or shepherd.,' — Nevjll v. 
IIanckbton (1002), 1 L<*v. 02; 83 E. J?. 298; 
fiuh nom. I Jammer, ton Nev ill, 1 Keb. 283, 314 ; 

sub vom. Nevp:ll T. 1Iamej:ton, 1 Sid. 79. 
j-in/noiatiom : — Expld. Patrick r. Stubbs ( 1812 ), 1 ) M. Sc \V. 

S:{0. Refd. Kobiuson v. Dulccp Sinpfli (1879), 11 C4i. I). 

798. 

607. By custom — Lord of the manor — Moss 
dales after turves exhausted -To hold by copy of 
court roll.] — Clarkson v. Woodhouse, No. 872, 
po.s7. 

608. — By grant of the waste - Tene- 

ment property described as copyhold.]— If there be 
a. custom witliiii a manor for a loid to grant 
l)arcels c)C the waste by copy of court roll, the 
pn'Tiiises granted in the above iiiod<* an* well 
described as c-opyliold premises, though th(‘ date 
of the gr.ant be modern.— Nortiiwick (Loro) r. 
Stanway (1893), 3 Eos. &, P. 34() ; 127 E. li. 189. 
^Lvmttution : -Mentd. Fraser r. Mason (1889), 11 Q, IL 1). 


609. Not apart from custom., 

IL V. lIob’NcmiJicn (Inhabitants) (1818), 2 

E. iSc i\ld. 189 ; ]()(} E. li. 33(1. 

A/if lof f/lioH : - Reid. IL r. CiuJdiniftoii (1815), 9 Jnr. 9.98. 

610. Custom to grant without 

restriction bad.|— EAixiER r. Eord (1819), 3 
E. &Ald. 153: 109E. E. (518. 

Amu)taiHm.<t : — Refd. Arlctt r. Kills (1827), 7 B. Sc C. HIG 
Wakctieltl r. Bucclcucli (1897), L. IL 4 E(i. ()19. 

611. — As copyhold not freehold.. 

— (1) The lord of the manor may, by cust-om, 
approve against a right of eommofi of turbary, 
iSo (2) by custom the lortl of the manor may con- 
vej’t the waste of the manor into copyhold and not 
freehold. -1*ARR()TT v. Watts (J877), 37 L. 755. 
Annotfilion : Mentd. Foster v. I’iumbors Co. (1900), 44 
Sol. .Jo. 211. 


612. Though opposed by tenant of 

enfranchised copyhold.]— A custom that the lord 
with consent of the homage may make grants of 
W'aste to be held on copyludd tenui*e, alt hough a 
suflhdeiicy of common be iif>t left, may be a good 
custom, A, if proved, a grant of tlie waste, with 
the consent of the Injmage, Lc., Die majority of 
the homage, may be made in spit e of the opposition 
of a commoner, who, luiAung (Uifranchiscd bis 
tenement und(‘r Copyhold Act, 1852 (c. 51), was 
no long(‘r abl<i t-o att end the manor ct. — IIamsky 
V. (btUDDAS, [1893] 1 Q. E. 228; 92 L. .1. E. 
299 ; (58 L. T. 39 1 , 57 ,1. JL 10(5 ; 4 li. 218, (L A. 
Annotation Distd. Brooino r, Weuluini (1898), U8 L. T. (5.51. 


613. Apart from custom —Lord cannot grant part 
of waste — To hold by copy — Unless grant before 
time of legal memory.] — London (Ep.) v. Eowe 
(1973), 3 Keb. 124 ; 8 1 E. IL 931. 

See, farther, Copyholds. 


In a royal forest .] — Sec No. 274, ante. 
Encroachment by lord or commoner .] — See 

Part XII., post. 

Inclosure— By agreement .] — Sec Pari XIII., 
Sect. 1, post. 

By custom .] — Sec Part XIII., Sect. 2, post. 

Rights & remedies of commoners.] — See, 
(jencralty, Part X., post. 


Sub-sect. 2. — AciAiNST what Eight.s of Common. 

614. Common of pasture — If sufllclent left for 
commoners.] — (1) The lord of a manor may inclose 
part of a common against tenants having common 
of pasture, notwithstanding they have also a 
common of turbary, if lie leave sufficient common 
of pasture; A- if to trespass for driving aw^ay a 
commoner's cattle fi'om the common the lord in 
his plea justifies undcT an imxirovemetit of t/he 
common, alhiging that he left sufficient (!(>mmon of 
pasture for his tiuiants, jdtf. replies that he was 
entith'd to common of turbary, that- tli(U‘('fore tlie 
lord wrongfully inclosed, etc., A that jdtf. put in 
his catth* to enjoy his common of ])asture, A deft, 
demur, it will be taken t-bat tlie lord did leave 
sufficient common of pasture, A- on t hese pleadings 
deft, is eutilled t-o judgiiiont. (2) Eut- if t he lord 
in exorcising liis rigid of approving injuiv tht* right 
of common of t-urhary, the i>erson whose light is 
so injured may hav e an action against the lord — - 
Fawcett v. Sthhicland (1738), Willes, 57 ; 2 
Com. 578 ; 125 E. K. 1051. 

AnnotaiUms :■ As to (J) Apld. .Sbakespear v. rei)i)iii (179(5), 

0 Term Hep. 711. Refd. Jaiseelles v. OiikIow (1877), 4(5 

L. .J. Q. B. 888. As to (2) Consd. (Iraiit v. Guimer (1809), 

1 Taunt. 485. 

615. - Though commoner has common 

in the soil,] - Tlie lord of a manor, or his grant c'e, 
may inclos(* A aj)iu‘ove part of a common against 
tenants having conirnoii of pasture, notwitlistand- 
ing they liavi* also some o(-h(T right ou tlu* common, 
fis a right t o dig sand, etc., if he leave sufficient 
comnuui of pasture, Sjiakiosi*kai{. v. J^kitin 
(179(5), 9 IVrm Eep. 711 ; 101 E. H. 802. 

Ann-otation Refd, Grant v. Gunner (1809), 1 'raunt. 185. 

See, also. No. 922, post. 

616. - - Appendant.] — Ckan o v. Conner, 

No. 593, ante. 

Sec, aiso, Nos. 579, 580, post. 

617. Common of turbary — By custom.] Par- 
rott V. Watts, No. (511, ante. 

618. Ground enclosed unfit for production 

of fuel.] — Peardon r. Undprhiill, No. 18(5, 
ante. 

619. Not to injury of commoners’ rights.] 

— Faw(’ETT V. StricuvLAND, No. (511, ante. 

620. - — Custom.] — (1) Wliere the lord 

of a manor has api)ropria.ted by leasing A also has 
granted out- by copy of court- t‘oU poj tions of the 
waste, th(; fact that there has be(‘n a sufficuency 
of common of pasture during ton years is (*vidonce 
that th(} inclosures have not intcrf(‘r(;d with the 
rights of the; commoners. 

In 1751 the lord of the manor of C. demised a 
brick-kiln t-hen .standing on t-he wtistc; thereof, 
witli liberty to inclose a tuece of land not- (‘xceediug 
half an acre, A to aig eaiih for the use of the kiln ; 
this lease, aftei* its expij*ation, was renew(‘d from 
time to time, A meanwliile leases of other parts 
of the waste; weae granted for the; juirpose of 
erecting thereon kilns A of digging clay. During 
the currency of t-hc hiase made in 1751 i)resentments 
were made by the homage of encroachments on 
the M^aste by strangci s, but no objecd-ion was made 
to the granting of the leases, A the commoners 
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bought bricks at the kilns: — Held: (2) the 
granting of the leases ought to be referred to a 
legal origin ; (3) there was evidence sufticieni to 
establish that the lord of tlie manor had by custom 
the right to approve, so that he left a sufficiency 
of i.urbary and estovers to the commoners. 

Jly a deed, made in 1(514, certain copyhold land 
of the manor of 0. was enfranchised, thereby 
the lord granted to M. all & all manner of turbaries, 
digging <fe carrying of turfs, estovers, & common of 
estovers, heath, fern ... in such sort., nature, 
quality, & condition as the freeholders & tenants 
in free socage of the said manor, within the parish 
of C. had used & enjoyed same: -Held: (4) the 
terms of the deed atTorded no evidence that at the 
time of its execution the freelmlders of the manor 
had larger rights of common than the copyholders ; 
(.')) tile deed did afford evidence that the grant of 
common of turbary estovers to M. was made 
subject to the customs of the manor ; the lord 
ctiuld approve as against the successor in title of M. 

';rhe court rolls of the manor of O. c.ontained 
tw(‘lve entries relating t.o grants by the lord of 
I)ar(iels of tlie waste ; t,he entries commenced in 
1 (U54 ended ini 858, with a break of many years, 

in ten of tiiem it< was stated that, the homage 
consented t o the grant ; the land included in tlie 
wholes of these grants amounted to rat]u‘r more 
than 51 acres, the exl.ent of the waste being about 
4,50(1 acres, 'riu' liomfige was composed wholly 
of copyholders Held : (0) the ent ries afforded 

evidence of a custom within the manor to grant 
parcels of tin^ waste with tlie consent of a homage 
of copy]iold(*rs ; (7) ( he custom was valid as 

against the freeholders having right/S of (common 
over the waste. TiA.sc’ELLK.s r. On.st.ow (hoKD) 
(1877), 2 Q. H, 1). 133; 10 L. i. Q. B. 333; 30 
L. T. 150 ; J1 .1. r». 430 ; 25 VV. U. 400, J). V, 

Jiirxifttfinn : -A» U) (H <('• (:>) Cons^. KdburtHOii v. IlaHopii 

(1S8H), i.‘$ (Ml. 11. 481. 

621. ' ,] Aiif.ETr V. Ei.lts, 

No. 01 , (tnle. 

622. Common in the soil — Not under Statute 

of Merton (20 Hen. 3, c. 4).) — idie lord has no 
right under above Act to inclose tk a])prove the 
wa,st,es of a. manor where the tiMianls of the manor 
have a right, to dig gravel or the wa.st(\ oi* take 
estovei's tliere. — DnmoKi.KY (1788), 2 

T('rm l{(‘p. 301 ; 100 E. K. 211. 

Atniniaiions: — Reid. Wilson r. Wlllc.s (1800), II Sinilli, K. O. 

107. Mentd. Oinl r. iliirj?iiison (18;?0), 5 Ad. eSr El. 811; 

Spc'iicer v. llamertou (1830), 1 Ad. iSc Kl. dl3 ; l*udrjd^o 

V. (larduer (1849), 4 Exch. 303, 

623. .J — SiJAKESPEAU V, Pepi'IN, No. 015, 

atde. 

624. Common of estovers — Not under Statute of 
Merton (20 Hen. 3, c. 4).J —DnuEULEY i\ Paue, 
No. 022, ante, 

625. By custom.] — L asc’elles r. (Onslow 

(Loud), No. 020, ludc. 

Encroachment by lord of manor.] -See Part XII, , 


SuR-sr:cT. 3 .— Sufficiency of Common left for 

Commoners. 

626. At what time ascertained — At time of I 
approvement.] — ^Anon. (1331), 8 Eib. Ass. fo. 10, ! 
pl. 18. 

627. How ascertained — By jury.] — A. r. W. 

(1333), Y. B. 7 Edw. 3, fo. 07, pl. 73. 

628. By inspection by tenants.] — Procter 

V, Malloiujo, No. 580, ante. 

629. Issue directed. 1 -Weeks v, Stakior 

(1003), 2 Vorn. 301 ; 23 E. ii. 704. 

Amiotaiion : — Refd. Powell v. Fowls (1820, 1 Y. & J. 15U. 


630 . '.] — Arthington v, Fa\vkes 
(1097), 2 Vorn. 350 ; 1 Eq. Cas. Abr. 103, pl. 4 
23 E. H. 821. 

631. What rights considered — Not right disused 
for twenty years— Right in Crown.] — On the t rial 
of a question between the lord of a manor & a 
commoner, as to tht» right, of the former t-o inclose 
a portion of the wast.o, leaving a sullicioncy of 
common for those having a right of common 
there, the waste being part of a royal forest : — 
Held: the right of tlu^ (.rovvn to t.urn deer on the 
waste did not form an elemcmt. for t he (mnsidera- 
tion of tlie jury on the question of sulliciency of 
common, in a (rase whore no deer had Ix^en t.urned 
on the waste for u])wards of twenty years. — L ake 
V, Plaxton (1851), 10 Excii, 100; 24 E. .1. Kx. 
.52 ; 23 I.. T. O. S. 101 ; 150 E. U. 412. 

AniwtaiUm : — Consd. Kobortson v. Ilarlopp (1889), 43 Cii. D. 

484. 

632. Maximum rights to which commoners 

entitled — Not actual user over many years.] — 
ItonEiJTsoN v» 11 Aim.)}*]*, No. 580, aide. 

633. Onus of proof — On person approving — 
Licence from lord of manor.) -Hogejcs v, Wynne 
(182(5), 7 i)(nv. A Uy. K. B. 521 ; 4 L. .1. (). S. K. B. 
75. 

634. Lord of manor.]— Smith v, 

Bhownlow (Earl), No. 502, n)de» 

635. — .] — A bill was fihnl by a 

freehold tenant, of a mam^j*. suing on behalf of 
himself A, all ot.her owikus of frcMrhold tcuienients 
within the ambit or fornu*]* ambit, of the manor, 
to (establish rights of eommon against the lord, 
it was proved that- pltf. A the other freehold 
tenants within the present ambit of the manor 
had cornmonaVde rights, A ( hat (Ik; (iopyliolders 
of the manor liad also common, able riglits, but it 
was not proved that, the owneis of freehold t.(‘ne- 
HKUits within the forirna* ambit had sueh rights 
Held : (1) the joining as ])ltfs. tin* (.)wn(‘i's of free- 
liold t(3uemeriis within the form(*r ambit amountetl 
merely to a misjoinder of ])Ufs., A did not- })r(*vont. 
th(‘. ct. from making a de(;re<* u])on tlie bill ; (2) 
though jilt f. might hav(‘ sued (ui behalf of tlu^ cojiy- 
hohlers also, if tle^y had rights co-(*xt.ensive with 
those of the fn'ohoklers, he was able t(^ maintain 
his bill on behalf of the fri‘eholde]*s alom* ; (3) 

where the lord claims a riglit to inclose a pa.rt. of 
the wast(‘, the onus of showing that suiVicitmt 
was1(‘ is left for the* commoners Ji(‘s U])on tlu* lord. — 
Hetm'S V. Tiiomi’son (1S7J), 0 Cli. Ap]i. 732; 25 
L. T. 3()3 ; 10 W. K. 1100, J.. C. 

AnnotuUon : — CJcnerullt/, Mentd. Hall v. liyroii (1877), 4 

Ch. J). (5(57. 

636. Evidence of sufficiency —Sufficiency during 
ten years.] -L.vscellios r. Onslow (I.oud), No. (520, 
aide, 

637. Proof of damage necessary.] - Lessing - 
ham’s ('AS’E {temp, 1771-80), cited in 2 East, 150 ; 
102 E. II. 320. 

Anmttation : — Refd. Pindar t*. Wadsworth (1802), 2 East, l.'i4. 

638. Plea of sufficiency — For sheep levant & 
couchant — Sufficient — Without alleging sufficiency 
for tenements.] — Leech r. Wjdsljiy (1070), 1 
V(*iit. 51 ; 2 K(‘b. 500, 001 ; 1 Lev. 283 ; 80 J^. IL 
38 ; suh noni. Anon., T. Baym. 185. 

Aiinotalitms -K&ld, Cheesiiinii r. riM.rdhain (1818), 1 B. & 

Aid. 700 ; Robertson r. llurtopp (1889), 43 Ch. H. 484. 

Mentd. Gates r. Buylcy (17(5(5), 2 Wits, 313. 

Encroachment by lord of manor.] — >SV(' l*art 
XU., 


8i:c T. 0. INCLOSURE OF SMALL PORTIONS OF 
COMMON FOR SPECIAL PURPOSES, 

639. Preservation of timber by inclosure — 
Woods subject to common of pasture —Cannot 
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Sect. 6 . — Inclosure of small portions of common for 
special purposes. Part 'X. Sect. 1 : Subjects. 
1 2, A. P. (a), (b) <£; (c), C\ />.] 

be inclosed — Under Inclosure of Woods in Forests 
Act, 1482 3 (c. 7).J --IiAHiiiNGTON’H (L\se, No. 273, 
ante. 

540. .] — J)[BHEN r. Angle- 

sey (Makquj^ss) (18.34), 2 Cr. &; M. 722; 4 Tyr. 
920 ; 4 L. J. Ex. 278 ; 149 E. K. 051. 

Annofafions : TCardley v. St^^cr (183.5), 6 Tyr. 1071 ; 

Farioy v. liriant (183.5), 3 Acl. & El. 839 ; Clarke v. Owen 
(183G), 2 Har. & W. 324 ; Hunt. v. IIuDt. (1836), .5 Howl. 
412; Duckworth v. Hanison (1838), 4 M. & VV. 432 ; 
Kinpsoii r. Fairfax (1838), 8 Ad. & Kl. *296 ; (JiHboriic v. 
Hart (1839), .5 M. & VV. .50 ; En^?land v. Davison (1841), 
9 J)oul. 1052 ; Dourkc v. Lloyd (1842), 10 M. & W. .550. 

641. By agreement — Under Inclosure Act, 

1756 (c. 36) — Confined to common of pasture.] — 

In J7()9 (,lic lord of a manor, t.hc freehold tenants of 
which were not only entitled to common of 
pasture, bnt were also colh^ctively the. owners of 
the bushes underwoods growing on the wastes 
of the manor, entered info an agreement, under 
the ahovf‘ Act with tln^ major part of such tenants 
for tin* periodical inclosure of parts of the waste.s 
of flic manor for the growth A preservation of 
timber A und(‘rwood ; f lus agreement appeared 
to liave l)ecn from (line to time acti'd uj»on from 
Ihe yciiv 177.3 until, in the y<‘ar 1880, two of the 


freeliold tenants of the manor brought an action 
on behalf of themselves & all other freehold tenants 
against tlie lord of the manor to restrain him fi*om 
further infringement of their rights. In a special 
casf' stated in f/hat aefion : — Held : (J ) (ho above 
Act applied only to agreements by persons en- 
titled to common of pasture, & not to agreements 
by persons who were the owners of the bushes & 
underwood ; (2) the agreement of 1709 was in- 
operative against such owners ; (3) the lord had 
no right to inclose as against them. — N icholls i\ 
Mttpord (1882), 20 (^h. 1). 380 ; 51 E. J. Ch. 485 ; 
30 W. It. 509. 

For burial grounds.] — Sec Burtal A Cremation 
Vol. VII., p. 5.39, No. 198. 

For churches & churchyards.] — See Ecclesiastt- 
GAL Law. 

For national defence.] — Sec Koval Force.s. 

For parsonages.] — See Ecclesiahticaj. Law. 

For school sites.] — See Edugation. 

For workhouses^] — See Boor Law. 

SeCf generally, Commons Act, 1899 (c. 30), 
s. 22. 

Inclosure under Inclosure Acts.]— Nee Part 
XIll., Sect. 7, post. 

Inclosure by agreement.] — Nee IWt XIII., 

Sect. 1, 2 ^ost. 


Part X. — Rights and Remedies of Commoners. 


Sec T. J NATURE OF REMEDY. 


SlTn-.SEC:T. 


1.— '\V3ietjier Action or; At{Atp:jvient 
Ph‘oi*EU Kemedy. 


642. General rule.] — The commoners of a 
manor may abaf e a nuisance, which wholly excludes 
them from exereising their rights of common over 
the lord’s waste, without first resorting to ilic? cts. 
for relief. But if the nuisance (.nly amounts to a 
partial exclusion, a sullicieiicy of common being 
i(*ft for the exercise of common rights, the com- 
moners ought not to take* the? law into their own 
hands, their proper remedy is to ajiply to the cts. 
for a declaration of their rights. 33iis rule' applies 
whetbcT thc^ right of coiiinioM alleged to be in- 
fringed is for common of jiasture, or of iurhar)', oi* 
of C'StoVC'lS. 

Where tenants of a manor in assertion of a 
claim to common of turbary A of estovers over 
certain lieath lands, alleged to be waste of the 
manor, entercid on the heath lands A cut down 
trees, tlieiu* being sulllcient hc^ath lands for the 
exercise of the rights claimed, if any :—lleld : the 
trespass was unjustiliablci A the lord was cmtitled 
to ail injunction A ciamages. — 11 ore e. Osborne, 
[1913] 2 Ch. 319 ; S2 L. ,1. Cb. 457 ; 109 L. T. 41 ; 
77 .1. P. 317 ; 29 T. I.. H. 006 ; 57 Sol. Jo. 702 ; 
11 L. a. K. 825. 

See,also, Nos. 013, Cl t. 010, 703, 701, 719, 725, 
742, 750 -753,, pnsL 


SuB-HKGT. 2 .— Action generally. 

A . li ight of A etion . 

643. Damage by cattle— Not actionable.] — 

A commoner* may justify tivspass by pk*adiug 
damage feasant, but. eaimot bring an action 
against the owner of the cattle. - Anon. (1502), 
Kcnl, 40 ; 72 E. H. 204. 

644. Damage by rabbits — Actionable.] — Coney’s 


Case (1587), Godb. 122 ; 78 E. 11. 75; snh 
Anon., 2 Leon. 201. 

JnnntatUms : — Cousd. Hoborts^on v. Hartopp (1889), 43 
Gh. 1). 484. Refd. Atkinson v. Tc'aHclnlc (1772), 3 WilH. 
278 ; bladoH v. (1865), 20 ('. J5. N. S. 214. Mentd. 

BUmket r. Holmes (1661), 1 Keb. 119. 

045 , Warren surcharged — Actionable.] — 

Greesj.y V. Lea A 3’aylor (1022), Palm. 319 ; 81 
E. li. 1102. 

040 . Escaping on to common — Not action- 

able.] — llJNsLEV V. Wilkinson (1031), Cro. (W. 
387 ; 79 10, K. 938 ; suh nom. Bindley r. Wilkin- 
son, W. do. 350. 

647. Erecting burrows In waste - Right ol 

action in lord only.] — Norius v. Ayers (1008), 2 
Keb. .380 ; 84 E. U. 212. 

See, also, No. 744, post. 

648. Descends to the heir.] -G resill v. Uoo- 
DESDEN (1008), Yl4v. 143 ; SO E. R. 90. 

Against lord ol manor.]— Nc?c Hevi. 2, sub-sect. 1, 
A., post. 

Against lellow-commoner.] — See Sect. 2, sub- 
sect-. 2, A., post. 

Against stranger.] — Sec Sc^ct. 2, sub-sect. 3^ A.. 

iKisl. 


li. Parties to AeiUm. 

{a) J^Ik in tiffs. 

Parties to actions generally .] — Sec IhiAfTiCE A 

Progedgke. 

649. Tenant at will.] — Timherley v. Ghobham- 
llow (1071), T. do. 5 ; 81 E. K. 1119. 

Jnnoiotion .’—fUentd. LoefC V. Striuhvlek (1709), 2 Salk. 411. 

650. Commoner in gross— On behalf of lessee.] 
—Anon. (1309), Y. B. 2 Edw. 2, 8el. Hoc. p. 55, 
pi. 7. 

651. Lessee — Showing title of lessor.] —Hone y- 
wooD r. llDSBAND.s (1589), (’ro. Eliz. 153; 78 
E K 41*^ 

See, also. Nos. 305, 390, ante. 

652. Joint tenants.] — Anon. (1308), Y. B. 1 
Edw. 2, Sei. Soc. p. 25, pi. 14. 
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653. Tenants In common — Unless damagfe 
suffered by one alone.] — ITamon v. White (102«), 
W. Jo. 142 ; 82 E. R. 76 ; nub nom, IIauman v, 
Whttchlow, I-«at. 152. 

AnnoiaiionH : — Reid. Addiflon r. Ovcroinl (170f{). Ci Term 
H^p. 70(i. Mentd. Carlton v. Mortagh (1701), 1 Salk. 208. 

664. Representative action — Minority — Though 
against wish of majority.]— Bromley v. Smith 
(1826), 1 Sim. 8 ; 5 L. J. O. S. Ch. 52 ; 57 E. R. 482. 
AnnotfUiom : — Mentd. Ewing v. Gla.*»gow Police Oomrs. 
(1889), Mad. & Uob. 847 ; A.-G. v. Magdalen College, 
Oxford (1854), 18 Beav. 223. 

055 . To establish right of common — 

Where one general right.] —York Corpn. v. Ptlk- 
TNGTON (1727), 1 Atk. 282 ; West irmp, Tfard. 26.2 ; 
26 E. H. 180, L. C. ; svhsequoit prncnrdings (1712), 
2 Atk. 202, E. C. 

A n natal unis : — Distd. Tonham Herbert (1742), 2 Atk. 483. 
Coned. St. Lnko'H r. St. Leonard ’h (1779), 1 Bro. C. C. 40 ; 
Bcttfi V. Thompson (1870), 23 L. T. 127 ; Smith v. Brown- 
low (1870), Ij. il. 9 K<i, 241 ; Warrick v. Oucon’H (College, 
Oxfovtl (1870), L. IL 10 Kq. 105 ; London Sower Comi*H. v. 
Gollatly (187G), 3 Ch. 1). 010 ; Norwich Corpn. v. Brown 
(1883), 48 L. T. 898. Reid. Alontagijo i\ Biidman (1751), 
2 Vcs. Sou. 39(5: Atkins v. Hatton (1791), 2 Anst. 380; 
Hanson r. Gardiner (1802), 7 Ve.s. 305 ; Jteadlng (U>rpn. 
1 ’. Wink worth (1818), 5 Price, 173 ; London (4ty Sewers 
Conn'S, r. Glasse (1S72), 7 Ch. App. 156. Mentd. Wealc 
V. West Middlesex Waterworks Co. (1820), 1 .iac. & W. 
358 ; A.-G. V. Barker (1872), L. B. 7 Exch. 177. 

656. .] — A bill will lio against 

tlio lord by ori(3 copyholder, on belialf of hiiiLself 
th(^ other copyliolders, being numerous, to liave 
their right s of eommon ascertained ; but one 
copylndder, not suing on behalf of all, cannot 
maintain such a bill. — IhiiLLlPS r. IJnn.soN (1867), 
2 Eh. A])p. 212 ; 26 L. J. Oh. 201 ; 16 L. T. 221 ; 
15 W. R. 270, li. O. 

Annatntiona : —Mentd. Evans v. Mertbyr TydOl (L C., [1899] 
1 Ch. 211 ; Mercer r. Deuno, [19051 2 Ch. 538. 


657. - - Copyholder & freeholder,] — 

Smith v. Brown low (E.\rl), No. 502, ante. 

658. Leave to add enfranchised 

copyholder as co-plalntiff refused after action 
brought.] — A hill was filed against t he lord of a 
manor by a pill'., on Ixdialf of himself all the 
otln*!' fre«‘li(dd A' (;o])yhold t enants of the manor, for 
a d«*claratioii of thedr rights in respect of t-he 
(unuinon of the manor, pltf. Innng at the t ime aware 
that t-Jiere wer<‘ enfranclusi'd copyliolders of the 
manor who might liave similar rights against tJie 
lord : Hr/d : tb(; pltf. could not obt/ain leave to 
amend liy adding as co-pltf. one of the enirancliistid 
copyholders. — Pkkk v. SpENoicit (1870), 5 Eli. App. 
518^ 26 iu J. (Ml. 528 ; 22 E. M\ 4 50; 18 W. R. 
558, I.. .1. 

659. — — Freeholder.] — Warrick v. 

Queen’s (Uilleiie, Oxford, No. 176, ante. 


660. — — Alteration of ambit of 

manor -Misjoinder of parties.] — Betts c. Thomp- 
son, No. 625, ante. 

On behalf of freeholders 

& copyholders.] —Betts v, Thompson, No. 625, 
ante, 

002 . Ancient freeholds & en- 

franchised copyholds.] — IIall v, Byron, No. 
262, an/p. 


003 , Owners & occupiers — On behalf 

of all owners & occupiers within forest.] — Sewers 
Eomks. V, Elasse, No. 115, ante. 


( 6 ) Dcfendanbt, 

Parties to actions generally.] * See Practk e 
A Procedure. 

664. Action by lord — Not all commoners 
necessary parties.] —York Eorpn. v. Pjlkinoton 
(1727), 1 Atk. 282 ; West temp. Hard. 262 ; 26 
R. 180, E. (\ ; subsequent proceedings (17*12), 
2 Atk. 302, E. E. 

Annatatioiis : — OoDSd. St. Lnkc’w r. St. Lcomird’H (1779), 
1 Bro. C. C. 49 ; Weale v. West Middlesex Waterworks Co. 


(1820), 1 Jac. & W. 358 : Warrick v, Qneen*s College, 
Oxford (1870), L. R. 10 Eq. 105 ; London City Sewers 
(jorai’a. V. (lellatly (1876), 3 Ch. D. 610, Refd. Betts v. 
Thompson (1870), 23 L. T. 427 ; Norwich Corpn. w. Brown 
(1883), 48 L. T. 898. Mentd. Tonham v, Herbert (1742), 

2 Atk. 483; Montague r. Diidman (1751), 2 Vos. Son. 
300; Atkins v, Hatton (1794), 2 Anst. 386; Hanson v, 
Gardiner (1802), 7 Vos. 305 ; Reading Corpn. v, Wink- 
W'orth (1818), 5 Price, 473 ; Smith v. Bro^vnlow (1870), 
L. R. 9 Eq. 241 ; A.-G. v. Barker (1872), L. R. 7 Exoh. 
177 ; London City Sewers Comrs. v. Glasso (1872), 7 Oh. 
App. 456. 

665. Action by commoners — Lord Sc grantees 
claiming under him— Though entitled to defend 
separately.) — Powell v , Powts (1826), 1 Y. &; .1. 
E56; USE. R. 627. 

An natation : — Consd. Warrick v. (^noon’s College, Oxford 
(1871), 6 Ch. App. 716. 

666 . Lord Sc representative grantees 

claiming under him — Other grantees bound.] — 

Sewers (V)mrs. op J London v , Eellatly, No. 
662, post, 

{r) Tfie AUorn(nj-(/eneral, 

667. Not necessary party— To action by minority 
of commoners for disturbance.] — Bromley v . 
Smith (1826), 1 Sim. 8 ; 5 E. J. O. S. Eh. 53 ; 57 
E. \l, 182. 

Annotation H : -dStXpld, A.-G. Magdalen College, Oxford 
(1854), 18 Bcav. 223. Refd. Ewing v. Glasgow Comrs. of 
Police (1839), Mael. & Rob. 817. 

668 . Must institute action — When commoners 
concur in disturbance.] — Bromley v . Smith (1826), 
1 Sim. 8 ; 5 L, O. S. Eh. 52 ; 57 E. R. 482. 
ylnao/a/mart Refd. Ewing v. Glasgow Comrs. of Police 

(1839), Mad. Sc. Bob. 817 ; A.-G. v. Magdalen College, 
Oxford (1854), 18 Beav. 223. 

Sec, gencra//y, Prai’TIce k, Procedure. 

C, Mciinteyiance of Action, 

669. Commoners may contribute to defence — 
In respect of joint interests.] — Meredith v . His 
Tenants (15i)i)), Noy, 66 ; 74 E. R. 1065. 

670. .] — ItUMBLETON V, BUCKE 

(1628), ILiE i, 21 ; 121 K. R. 265, .206. 

Annotation : — Mentd. B. v. Bearo (1698), 1 Ld. Rayni. 414. 

See, generally, AernoN, Vol. I., pp. 66 ct setf, 

D, Form and Procedure, 

671. Writ of admeasurement.] — ^Anon. (1308), 
Y. iE 1 Eiiw. Sfl. Soc. p. 25, ])!. 14. 

Bill of peace.] — See Nos. 655, 650, 065, 

ante, 

672. Ejectment — Not in respect of common 
pasture — Or sheepgate.] -Wjjioks r. Mesey (1611), 
1 Brownl. 128 ; 123 IE It. 706. 

673. Pleading -Action for disturbance — Plaintiff 
need not show particular title — To land to which 
common appendant.] — Sat^nders v , Wh,liams 
(1677), 1 Vout. 316 ; 3 Kob. 820 ; 86 E. it. 206 ; 
sub norn. Anon., 1 Ej*eoni. K. B. 458. 

Annotation : — Mentd. Atkinson v, Tcusdale (1772), 2 Wm. Bl. 
817. 

074 . To the common.] — 

Bound e. BitooKiNO (1681), 1 Yout. 356 ; 86 E. R. 

675. Possession sufficient.] -~ 

Hill v. (Lvllop (1663), Holt-, K. B. 518 ; I Mod. 
Koj). 175 ; 60 E. It. 1202. 

676. — Action against 

stranger.] Bird v , St6oui> (1666), Holt, K. B. 
146 ; 3 Sfilk. 12 ; 60 E. It. 676 ; sub nom, Birt r. 
Strode, 12 Mod. Rep. 67 ; sn2> nom, Bubk r, 
Sthowd, (’omb. 370 ; sub nom, Stroud tu Birt, 
1 Eom. 7 ; 4 Mod. Itep. 411, 118 ; Skin. 623. 
Annotaiiona : — Consd. Wlnton Corpn. v. Wilks (1705), 2 

Ld. Baym. 1129. Refd. Dorn r. Gushford (1697), 1 Cum. 
44 ; iveson r. Moor (1698), 1 Com. 58. 

077, ,] — Ereenhow 

V, Ilsley (1717), Willes, 016 ; 125 E. It. 1351. 
Annotation: — Mentd. Rogers v, Wynne (1826), 7 Dow. & 
Ry. K. B. 521. 
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Sect, 1 . — Nature of remedy: Si4b-8ecL 2, D.; sub- 
sect, 3. Sect. 2 ; Suh-sect. 1 , A.] 

678. Action against lord — Plaintiff 

must show title.] — Anon. (1705)» 11 Mod. Hop. 53, 
caso 78 ; 88 K. K. 880. 

679. .] — Greenhow v, 

Ilslioy (1747), Willos, 019 ; 125 E. K. 1351. 
Annointion : — Mentd. Rogors v. Wynne (1820), 7 Dow. & 

Ry. K. R. rt21. 

gSQ. Defendant claiming as licensee 

of the lord— Must show sufTlciency of common 
left.l —Smith v. Feveiiedl (1075), 2 Mod. Hep. 0 ; 
1 Krooni. K. B. 190 ; 80 E. K. 909. 

Anuniathm : — Consd. Atkinson v. Tcasdalo (1772), 3 Wlls. 
278. 

681. Claim by defendant as of right 

Plea disclosing matter of law suHlclent.] — 

Bun’ll V. WiRSON (1077), 2 Mod. Hop. 274 ; 80 
E. 11. 10(i8. 

Annoidiion : — Distd. Bridge v. Gniiul Junction Ry. (1838), 
1 ITorn. be 11. 2<J. 

682. Action for surcharge — Against fellow- 

commoner — Defendant’s right need not be stated. | 

— Atkinson v. Teasdale (1772), 2 Wm. Bl. 817 ; 
3 Wils. 278 ; 90 E. U. 482. 

AntwiatioriH : -Refd. ITobson v. Todd (17J)0). 4 Term Rep. 
71 ; J{(d)CTtson r. llurtopi) (188U), 43 Ch. I). 481. 

683. Against lord — Plaintiff must 

show particular surcharge.] -Atkinson v. '^Feas- 
DARE (1772), 2 Wm. Bl. 817; 3 Wils. 278 ; 90 
E. H. 482. 

AnnoiationH Consd. Robertson v, Hartopp (1889), 43 (Ui. D. 
481. Mentd. Hobson v. "J’odd (1790), 4 Term Rep. 71. 

684. “ — Insufficiency of common — Distin- 
guished from surcharge.! — IfAssAiiD v. Cantiiell 
(1095), 1 But. 101 ; 125 E. 11. 53. 

^invoiat ion.fi -Distd. AtUiiiHon v. Tcasdalo (1772), 3 Wilfl. 
278. Refd. ( 'ope r, Marshall (1757), 2 VVils. 5 1 ; R(d)er1aou 
r. Hartojip (1889), 43 Cb. D. 481. Mentd. Cliamller v. 
Roberts (1779), 1 Doug, K. B. 58. 

685. — Plea of damage to common by digging 
soil — Not an allegation of title to soil.] - Sreicne v. 
Butxen (1023), Balm. 300; 81 E. H. 1120; .sub 
uoni. llriXEN cS: Sheene’s Base, Godb. 343. 
Annotation Mentd. Jeveson r. Moor (1698), 12 Mod. Rep. 

262. 

686 . Plea divisible —Proof of part sufficient 

“ -To entitle to damages.] — H i{’Kp:t 3 s r. Sarwey 
(1819), 2 B. A Aid. 300"; 1 (^liit.lOl ; 100 E. H. 398. 
Annotations Distd. Fox v. Waters (1810), 12 Ad. & El. 

43 ; Brnnteii r. Hall (1841), 1 t). R. 792. Consd. Reards- 
wort.h V. Torkiiigton (J811), J Q. Ji. 782. Distd. Ivalt v. 
Mann (1842), 3 Man. & C*. 691 ; Seholefleld r. Andrew' 
(1851), 17 R. T, O. S. 1 10. Reid. jManifold v. Roimington 
(1825), 4 B. A' ( 161 ; Wood r. Wand (1849), 3 Exeb 748 ; 

Holt V. Daw (1851), 16 Q. B. 990; Rochduh; (hnal i\ 
IRub’lllTe (1852). 18 Q. B. 287. Mentd. Muskett v. Hill 
(1839), 5 Bing. N. C. 691 ; Rcter v. Daniel (1818), 5 C. B. 
568. 

037 . Proof of right wider than right 

claimed — Proof sufficient.^ — Sihorefierd v. 
Andrew (1851), 17 L. T. O. S. 140. 

Common appendant.] — See Bari II., Sect. 1, 

sub-sect. 2, A., a7ttc. 

688 . Whether actual damage must be shown— 
Not in action for surcharge.] — Werrs p. Watjjno 
(1779), 2 Wm. Bl. 1233 ; 90 E. K. 720. 

Annotations : — -Consd. Marzetti v. Williams (1830), 1 B. & Ad. 
4J5 ; JJobertHOJi r. Harto])p (1889), 43 (.'h. D. 4 81. Refd. 
Pindar V. Wadswortii (1802), 2 East, 154. 

009 . Action for disturbance— Amount of 

damage immaterial.] — Iadcuird v. Butreii (1808), 
cited in 1 Selwyu’s N. B. lltli Ed., 444. 

See, further, Actios. \o\. 1., p. 39, Nos. 300, 307. 

690. Verdict— Of disturbance by digging turf 
— & no disturbance by making fish-pond — Not 
repugnant.] — Reeve v. Diuby (1038), <Vo. Car. 
495 ; 79 E. K. 1027. 

Annotation : — Apprvd. Bowers v. Nixon (1848), 13 Jur. 334. 

691. Leave necessary— For new proceedings — 
Under Epplng Forest Amendment Act, 1872 (c. 95).] 


— Sewers Oomrs. op London v. Gbllatly, No. 
693, post. 

692. Award of pasture — Though damages only 
asked for.] — Anon. (1311), Y. B. 4 Edw. 2, Sel. 
Soc. p. 140, pi. 

693. Who bound — One of class not personally 
party to action — Defended by representative defend- 
ants.] — A suit was instituted in the Ct. of Ch. by 
pltfs. on behalf of themselves & all othi'.r occupiers 
of lands <fe terumionts within E, Forest, against, 
amongst otliers, the lord of a manor witliin that 
forest &• two grantees from that lord of part of tlio 
wastes of the manor. Pltfs. claimed to be entitled 
to rights of common over the wastes of tlie manor, 
A alleged tha.t the lord of the manor inclosed or 
authorised the inclosure of large portions of the 
waste, so as to interfere with the riglits of common, 
& had granted other poi*tions of the waste to per- 
sons w'ho made similar inclosures, that such 
persons were too numerous to be made pailies to 
the suit but were sulTicieiitly represent(‘d by the 
two grantees made deft-s. A decree was made 
establishing the right of common claimed, A 
granting an injunction. After .lud. Acts came 
into operation, pltfs. filed a suppleinental stat(‘- 
mont of claim against another grantin* from the 
lord, s(‘eking to liave the benefit of the decree 
against him, A an injunction : — Held: ( 1 ) deft, 
was bound by t he decree in tlie suit, A could not 
litigate the right of common thereby establislied. 

(2) Eiijiing P\)rest Amendment Act, 1872 (c. 95), 
which was passed during the pendency of t he suit , 
provided that no now* l(‘gal jiroceeding, exc<*pt 
such .supidernental or amende(l bills as might be 
filed by pit Is. for th<‘ purpose of making the suit 
efiect/ual, sliould b(* jnstitutR‘d, brought/ or takiui 
rejy^ecting the matbfTs in qu(\stion ex(‘(‘pt with the 
leavi' of t he E. Forest t-omrs. : Held : assuming 
that- .hid. Act, 1873 (c. fiO), s. 7tb enabled ])ltfs. to 
institute a supplemental action in a jiroper case 
under the former Aet, the pr(‘sent- stat.i*ment» oT 
claim was not suiiphancintal, k> ought not to have 
been deliv(‘red without. thi‘ h^ave of the comrs.— 
Sewers (^omrs. oe London v. Gerratry (187()), 
3 Vh. T). 010 ; 15 L. , 1 . Ch. 788 ; 21 W. \<. 1059. 
AnnoUdions : As to (I) Consd. (Jonvbearc ?\ Lewis (RSS3), 
48 f,. T. 527. Refd. Wilson r. Flunvli (J879). 41 L. T. 50 ; 
MoUeni’v v. Rowls ^1882), 21 (3i. J). 202 : 'rciniu*r(oii i». 
Russell (J893). 9 T. R. JR 298 ; TalF Vule R’y. v. Amalk^a- 
iiuited See. of I’.v. Servants, |190l] A. (’. 126; ^Maikt v. 
Knicrbt 8.S. (’o.. Sale be Frazar Kniftht 8.S. (’o., [19101 
2 K. IR 1021. 


SuH-SEOT. 3 .— Abatement Generart.y. 

694. Animals damage feasant — Right of 

distress.] — Anon., No. 043, ante.. 

695. Damage by rabbits — No right to kill.] — 

OiTRD k CkiNYES Case (1584), 4 Leon. 7 ; 74 E. H, 
090. 

696. .] — Coney’s Case (1587), Godb. 

122 ; 78 F. It. 75 ; .sub vom. Anon., 2 Leon. 201. 
.imuttations : — Consd. Blades r. Hjcrirs (RS65), 20 (5. B. N. S. 

214 ; ItoOertsoii r. Hartopp (1889), 43 CJh. 1). 484. Refd* 
Aiklnson v. Teasilale (1772), 3 Wils. 278. Mentd. Bluiiket 
V. Holmey (1661), 1 Kel>. 119. 

097 , No right to fill up burrows.] — 

Berrin(j p. Lanoden (1001), Owiui, 114; 74 

E. H. 940 ; .sub Berrew v. Lanodon, Cro. 

Eliz. 870. 

Annotation : — FoUd. Hadesdon v. Grybscl (1607), Cro. Jao. 
195. 

698. — — .]— (Uhriix V. Back A; 

Baker. (1013). 2 Bulst. 115 ; 80 E. H. 990. 
Annotation : — Reid. Cooijcr v. Marnliall (1757), 1 Burr. 259. 

699. No right to enter on land of another— 

To kill.] - llADEHDEN V. GRYSSEL (1007), t 
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Jac. 195 ; 79 E. H. 170 ; sub nom, IfoLDRSDEN v. 
(jriiESiL, 1 Brownl. 208 ; sub 7iom, Hoddpj.sdon v, 
GtiESiL, Yelv. 104 ; siiffscqueut procrcdhujs, sub 
7 lom. GUE8ILL V, JlODDESDEN (1008), ^'cJv. J 48. 
AnmdcUions : — Refd. lloward v, Spencer (1(JG5), I iSld. 251 ; 
IlasHard v. Cantroll (1(>94), 1 Lut. iOl ; Hall v. HurdiiiK 
(1761)), 4 Hurr. 2126 ; Atkinnon i\ Teasdalc (1772), 3 WilH. 
278. Mentd. AHhnicad v, llaugor (IGO'J), Fortes. Hop. 152. 

700. No right to All up burrows.] — 

Horsey v, HAtuiEiiTON (1009). Cro. Jac. 229 ; 79 
E. K. 199. 

Annotation : — Oonsd. Cooper ir. Miu*ahall (1757), 1 luirr. 259. 

See, also, Nos. 097, 098, A: Nos. 708, 701, 

post. 

701. Belonging to owner of neighbouring 

close — Right to kill upon common.l - IHnsley c. 
VVujviNSON (1081), Oi‘o. Oai-. 887 ; 79 JO. K. 988 ; 
sub nom. Hindley v. Wilkinson, VV. Jo. 850. 

702. Surcharge by rabbits- No right to kill.] — 
Samford Si Havel’s Case (1012), Godb. 184 ; 78 
E. K. 112 ; sub nom. Sam lorn e v, Harilo, 
J. Hridg. 9. 

703. — No right to fill up burrows.] — C ooj*er 
r. Marshall (1757), 1 Jiurr. 259 ; 2 K(‘iiy. 1 ; 97 
E. R. 808. 

Annotation ft - Apld. Kilby v. Sadt-rrovo (1797), 3 Aiist. 892. 
Consd. ArlelX v. Ellis (IS27), 7 H. & C. .316 : ('note n. Ford 
(1900), 83 L. T. 182. Refd. Hope v. Usborno, [191 3 J 2 Cii. 
319. 


704. 


--(^n*K r. Marshall (1757), 


1 Bum 208 ; 2 Wils. 51 ; 97 K. U. 808. 

Annotation : — Mentd. Ivosoii v. iMoore (1698), I Salk. 16. 

See. (tlso. Nos. 014, ()I5, 010, 017, aide. 

705. Turves cut by another No right to burn.] 

Bromhall e. Norton (1082), Jo. 198 ; 84 

E. H. 1212. 

706. House built on common— For more than 
twenty years -Threat to pull down by some tenants 
of manor only — Information granted.] -II. t. Hal- 
LiNCHiY (17,81), (kiim. 98 ; 91 J). R. 1088. 

707. No right to pull down —While 

actually inhabited.] —WI rtv. a liousc Im-s b<H*n 
Hulawtully or(‘<*4(‘d ou a comiuon, a commoner 
whose enjoyment of the eonimon is int<'iTU]ded by 
il may pull it <lo\vu, bnjy lie is not. ju'^tili(‘d in ]>ulling 
it- down if lher(‘ iire ])(‘rsoii,s in il, at- tin* time. — 
1’i:ruy r . Ii’itzhowe (1810), 8 Q. H. 757 ; 15 
L. J. Q. B. 289 ; 7 L. T. O. S. 180 ; 10 J. i\ 000 ; 
10 Jur. 799 ; 115 E. II. 1057. 

Annotat ionti : — Distd. l)ii\ies r, Williams (1851), Hi Q. B. 

5 H». Consd. & Folld. .Luk's c. Jones (18(52), J II. Sc i\ I. 

Refd. Ilnrvcy r. lb-i(l^?cs (18 17). 1 J<L\ch. 261 ; liavisoii r. 

Wilson (IS-IS), 11 (). R. 890 ; Ibirlin}; r. Bend (1850), 

11 g. B. 901 ; Lasccllcs r. Onslow (1877), 2 Q. B. I). 433 ; 

Lane c. (.'apscy, [1891] 3 ('li. 411. 

708. “ — .]^ — A (li'claraliuii in tres- 

pass alleged tJiat deft-. Imike cV- enter<‘d yiltr.'s 
dwelling-iiouso ct land, wliicli dwelling-liuuse was 
then actually inhabited by pltf. A his family, Si> 
in whicli h(‘ tlien was ; Sc wliilst pltf. was therein 
jiulh'd down Sl< destroyed the dwelling-house Sc 
i-he Uxlures therein, A' iissfinlted pltf. tlien being 
therein, Sc ejected S: expelled him Sc his fandly 
therefrom, tV:. seized, converted A: destroyed the 
materials of tlie hous(*. Heft, pleachaj, a,s t.o 
hi'eaking Sc (*iit(n*ing, pulling down A destroying 
the dwelling-houst* A lixtures (herein, A seizing 
the materials, tliat h(» was entitled to common of 
pasture ovct tbe land, A because the hous(> was 
wrongfully erected on t-be land, so tbaJ- witlumt 
pulling down t he same deft . eould not. use or enj<iy 
the common of pasture in so amph* A bi*iu‘licia.l 
niaimer as he otherwise woidd A ought (o have 
done, he nec(^ssarily A unavoidably comndtted 
the trespass in l.lu‘ inti'oductory pail of the jilea 
mentioned in removing the house, doing no nn- 
uocessary dfimagib etc.: Held: the dtd't. was 
) tot justified in pulling down live house wdieu pltf. 
Sc his family were in it. — Jones v. Jones (1802), 

J. — VOL. XI- 


l H. & C. 1 ; 81 L. J. Ex. 500 ; 8 Jur. N. S. 1182 ; 
J.5S E. K. 777. 

Annotation : — Refd. It. v. ITencli, fl9()2J 1 K. B. 637. 

709 . Unless notice given.] — 

Wh(‘re a house obstiTicts the exercise of a right 
of common, the couuuouer may, after notice Sc 
request to pltf. to i*emove the house, pull it do5vri, 
though pltf. is actually inhabiting A jiresont in tho 
house.- -Davies r. Williams (18.51), 10 Q. B. 540 ; 
20 L. J. Q. B. 380; 15 J. P. 550; 15 Jur. 752; 117 
E. II. 988. 

Annotations: — Refd. Lauo v. (5ipscy« [IS911 3 Oh. 411. 
Mentd. ITodaml v. Bingham (1889), 41 (Jh. 1). 2G8. 

710. Hedges -Right to abate.] — Mason v. 
CbESAR (1070), 2 Mod. Bcp. 05 ; 80 K. II. 911. 
^innofalion.'i : -Distd. (.* 00 ) 101 * V. Marsfiall (1757), 1 Burr, 

259. Consd. Sadgrovo v. Kirby (1795), 6 Term Hop. 483. 
Refd. Arletr, V. lOllis (1827), 7 H. & C. 34 6 ; l»ej*ry v. Fitz- 
howe (1816), 8 Q. B. 757 ; Uopo v. Osborne, [1913J 2 Ch. 
319. 

711. Not after inclosure for a year.] — 

Etton V. Barne (1808), Yh B. 1 Phlw. 2, Sel. 8oc. 
p. 20, pi. 9. 

712. Though cattle not put in 

immediately.] — Humrleton v. Buckk (1028), 
Het. 4, 21 ; 121 E. II. 295, 309. 

Annotation : — Mentd. Ih v. Boaro (1697), 1 Lil. Kaym. 414. 

713. By other commoners or by 

tenants.] — Humhi.eton v. Bucke (1028), llet. 
4, 21 ; 121 E. II. 295, 809. 

Annotation : — Mentd. B. r. Bearo (IG97), 1 Ld. Rayni. 411. 

714. Not by night.] — 11. v. Ashdown 

(Inhabitants) (1007), 2 Kcb. 229 ; 84 E. II. 1 18. 

715. Abatement amounts to riot — After 

rule of court for issue of right of common.] — B. v. 

Wyvjll (1789), 7 Mod. Hep. 280 ; 87 E. R. 1245. 

As against lord of manor.]— Ncc Sect. 2, sub- 
sect. 1, B., post. 

As against fellow-commoner.J — See Sect. 2, sub- 
soct. 2, B., /)ost. 

As against stranger.] — See >Scct. 2, sub-sect. 
3, B., jwst. 


Se( i. 2. - AGAINST WHOM EXERCISED. 

SuB-shfe r, 1.- Aoains'i’ Ia>rd of Manor. 

A. Jii(/lif of Action. 

716. For surcharge — By rabbits.] — If the lord 
siircliarge tin* comnioii [willi rabbits, the com- 
moniu*] may liavi* an action for the* disturbance. - 
JIadesdicn a. GityssKL (1007), Pro. Jae. 195; 79 
E. 11. 170 ; sub itom. IIoldesden v. CiREsiL, 1 
Brownl. 208 ; sub nom. IIoddesdon r. Gresil, 
Yelv. lot; subsefiuent proceed itajs. sub notn, 
Gkesill r. Hoddesden (1008), Vi4v. 1 18. 

^In notnt ions : — Consd. Hall r. Haoliiig (1769), 4 Burr. 2426 ; 
Alkiiisoii r. Teasdalc (1772), 3 WIN. 278. Refd. Howard 
r. Spciieei* (1665), t Sid. 251 ; llasi^ard t?. (laiitrell (1691), 
I lait. 101. Mentd. Ashmead c. Banger (1700), Forloa. 


Ncr, also. Nos. Ot (, 015, 04 0, 017, anfe. 

717. By cattle.) — Anon. (1011), Godb. 

182 ; 78 E. R. 110. 

718. -.] II ASSART) V. (UnTRELL 

(1095), 1 Lut. lOl ; 125 E. II. 58. 

Annotations : Consd. (-*ope e. Marshall (1757), 2 Wils. 51. 
Distd. AtUinson i\ Teusdalo (1 772), 3 Wils. 278. Refd. 
Robertson v. Hai‘to))p (J889), 43 (Ji. i). 484. Mentd. 
Chandler t\ Roberts (1779), 1 Dong. K. B, 58. 

See. also. No. 015, ante. Sc Nos. 738, 739, 740, 
711, post. 

719. For disturbance By planting trees — If 
insulllclent common left.] — A commoner cannot 
justify cutting down tices planted by the lord on 
the waste, but is driven to liis action if there is 
not. suOlcient common left. — K irby v. Sadgrove 
(1797), 3 Anst. 892 ; 1 Bos. A P. 13 , 145 E. 11, 




Commons and Rights of Common. 


Sect, 2 . — Adahuat whom exercised: Suh-sect» 1, A, 

B , ; 8uh-8ect.2, A, ^ 

107.S ; affih H. 0. 8uh noin, Sadgiiovk v. Kikhy 
( 1795), 0 Term Hep. 483. 

Annutoiiom : — Befd. Arlott v, EJlis (1827), 7 13. & C. 34(5; 
Hope V. Ofctboriic, 11013] 2 Ch. 340. 

Bee, also, (512, ante, 

B. Abatement, 

720. Surcharge — No right to abate.] — JC ilio 
lord, by reason of conic^s, should surcharge the 
common, <fc deprive; Ltlie eommofKU*] of his common, 
he may not kill the conies, no mori; tiian ho may 
lull any other beasts of the lord.“~llADESDEN v, 
Grysshl (1(507). Cro. Jac. 195; 79 E. II. 170; 
sat) nom, HoLDiiSDEisr v, Guesil, 1 Brownl. 208 ; 
sab 7ioni. 1Ioj)Desdon v, Gresil, Yelv. 101; 
subsequent 'procee.dhtgs^ sub nom. Gresili, v, Uod- 
DESOEN (1(508), Yelv. 113. 

Annotations : — Consd. Hall v. Harding (17(59), 4 IRht. 2426 : 
Atkiusou y. Ti^asdulu (1772), 3 Wils. 278. Montd. Howard 
r. Spencer (1665), I Sid. 251 ; Ilassard i\ Cantrell (1(504), 
1 Lut. 101; Ashmead r. Hanger (1700), Fortes. Hej>. 
1 52, 

721. .1~*Anon. (Kill), Godb. 182; 

78H. H. IJO. 

722. — -'(’ARRii.ii V. Hack & J3aker 

(1(513), 2 Bulst. 115 ; 80 E. U. 99(5. 

Annotation : — Consd. Cooper a. Marshall (1757), 1 liniT. 250. 

723. Stinted common — Commoner may 

abate.] — If the lord of a manor surcharge a 
stinted common, the commoners inay justify 
taking the cattle surcharged as datnoae feasant. 
— Kentick V, Eargiter. (1(508), Gro. Jac. 
208; 79 E. K. 181; sub nom. KfONDRiiKiE v, 
pAKGET'roii, Noy, 130 ; sub nom. Kemru k v. 
Eaugiter, I Brownl. 187 ; Yelv. 129; subsequent 
proceedings, snb 'nom. Kenrjgk v. I^AitGiTEit tV: 
EhilH's (1011), 2 Brownl. 00. 

Annotations : — Consd. Hall Harding (17(50), 4 linir. 2126. 

Refd. Jiowglass V. Kendal (1610), C'lo. Jac. 256 ; AtkiusoJi 
V. Tcasdalo (1772), 3 Wils. 278. 

724. Land commonable at 

certain periods only.1 — Tui luck c. White (1038), 
1 Boll. Abr. 405, id. 0. 

Annotation : — Consd. Hall r. Harding (17G0), 1 Hurr. 212(5. 

725. Fences — Commoner may abate.) — 

V. Ihdds, No. 91 , ante. 

726. Lord claiming to inclose as approve- 

ment — Injunction against abatement— Pending trial 
ol right of common.) — Artjihngtun r. hAwKios 
(1097), 2 Vern. 350 ; 1 Eq. Cas. Abr. 103, pi. 4 ; 
23 E. B. 824. 

Approvement.] — Bee, generally, I*art IX., Sect. 5, 
aide, 

727. Haystack erected by lord on common — 
Commoners’ cattle may eat.)— -Eaumeu (Eahmou) 
V, Hunt (lOlJ), 1 Brownl. 220; Gro. Jac. 271 ; 
Yelv. 201 ; 123 E. B. 7(50. 

728. Trenches dug by lord — Commoner cannot 
fill in.] — IJowAKD V, Si'ENCER (1005), 1 Sid. 251 ; 
82 E. J{. 1088. 

729. Trees planted by lord — No right to abate.] 

— A commoner cannot justify cutting down trees 
plaiiied by the lord ou the waste. — K jruy v. SaJ)- 
GROVE (1797), 3 Anst. 892; 1 Bos. A E. 13; 

145 E. li. 1073 ; affg, S. G. sub noyn, Sadguove v, 
Kirby (1795), 0 Term Bop. 483. 

A'nmitations : — Consd. Arlett v. EIHh (1827), 7 13. & C. 346. 
Refd. IIopo V. Osborne, (1913] 2 Cb. 349. 

730 . — — .] — Hope v. Osborne, No. 0J2, 

ante. 


Sub-sect. 2. Ailmnst h^ELLow-t 

A, liight of Action, 

731. For what action lies — General rule.] — 
One commoner can maintain an action against 


a fellow-commoner for wiTJUgful acts by which 
the former’s riglit of common is destroyed oi* 
iuterfcd*ed with, or which unless stopped would 
grow into a legal right to the prejudice of the 
rights of common of the other commoners. 

Defts., who were only entitled to have common 
of pasture for their cattle levant & coucliant over 
the waste of the manor, wej*o carting goods A; 
refuse to & from their tenement over, & depositing 
refuse on, a j)art of the waste of the manoi’, 
admittedly intended to acquire a right of way by 
prescription : — Held : they could be restrainetl by 
injunction at the suit of a feUow-commoner, tVe he 
need not jjrove actual pecuniaiy damage;. — King 
(?. Brown, Durant & Go., [1913] 2 Gh. 41(5 ; 82 
L. J. Gh. 548 ; 109 L. T. 09 ; 29 T. L. B. 091 ; 57 
Sol. Jo. 751 . 

732. Surcharge.] — -xIyre v, Eyncomb (1049), 

Sty. 1(51 ; 82 E. Li. (51 1. 

Annotation : — Consd. Atkiiwon v. Tcasdalo (1772), 3 Wils. 
278. 

733. By cattle not levant & couchant.] 

— Dixon v, James (1098), 1 Ereimi. K. B. 273 ; 
2 I Alt. 1238 ; 89 E. B. 195. 

Annotations : — Consd. Atkiusoii v. M’ea«dalo (1772), 3 VVIIh. 
278. Befd. Capo V. SiJoU- (1874). 43 L. ,1. (). H. 65. Mentd. 
Ellis V. Howkvs (1750), Willcs, 638 ; Hall v. Haidiag (1769), 
4 IJutT. 2426. 


734. Though plaintiff has himself 

surcharged.] — Hobson v, Todd (1790), 1 Term 
Bop. 71 ; 100 E. B. 900. 

Annotations : — Consd. I’ipdar v. Wadsworlh (1802), 2 EuM, 
154 ; Jtobcrthoii v. Uartopp (1889), 43 C)». J>. 484. 


735. 


Destroying common — By digging 


ciay.j — Bitlli*;n A: Shjoene’s Gase (1(523), Godb, 
78 E. B. 202 ; sicb nom. Shioene v. BUJ 4 LEN, 
Eahu. ,300. 

Annotation : — Mentd. JcvcHun i?. Moor (1700), 12 Mod. Hop. 
262. 


736. By carting & depositing refuse.] 

— King v. Brown, Durant iV: (Tl, No, 73J, ante, 

737. Removal of estovers — Cut by plain- 

tiff.] Srii.MAN’s (Ase (1(517), 1 Browid. 11 ; 123 
E. B. 051. 

Bee, further, I’iii t- 11., Sect. 3, ante. 


Jl. Alndoncnl. 

738. Right of distress- For surcharge - Common 
certain.) - Ijixon v. .Iames, No. 733, atde. 

739. — Common stinted in number — 

Not where stint in relation to land.] — H all v, 
Hardin<j (1709), 1 Burr. 2120; I Wm. Bl. 073; 
98 E. H. 271. 

Annotation Apid. Capo r. Sooll (1874), L. IL 9 Q. B. 269. 

740. In breach of agreement by 

commoners restricting mutual rights.) — Whiteman 
P. King (1791), 2 ily. BI. 4 ; 12(5 E. B. 397. 

741. Not Where cattle on common by 

colour of right — Common of vicinage.] — M’he 
principle laid down in Hull v. Harding (No. 739, 
ante), (hat- one commoner cannot distrain the 
cattle of anotla'i* commoner because* tliey come 
upon tin; commonable land by colour of right, 
applies to common pur cause de vicinage tin well as 
to common appurtenant. — (Jape v , Sogtt (1874), 
L. B. 9 U. B. 2(59 ; 43 1.. J. q, B. (55 ; 30 L, T. 87 ; 
38 J. E. 2(53 ; 22 W. Li. 320. 


Sub-sect. 3. — A(l\inht S 
A, Uighl of Action, 

742. For cattle damage feasant — Action — Or 
abatement.] — Anon. (1405), Jeids. 141 ; 145 E. B. 
100 . 

743. Not when damage negligible.] — 

Marys’s Case (1(512), 0 Co. Bep. Ill b ; 77 E. B. 
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805 ; suh nom, Mouitis’s Oahr:, Godb. 185 ; sith 
vom. Giickjate Mouitiw, 2 Browiil. 55, 110. 
AntuticUions : — Consd. Atkinson v, Toasdalc (1772), 3 Wils. 
278 ; Wollfl V, WatlbiK (1779), 2 Wm. HI. 1233. I always 
thought the doctrine of XiOrd Coko, in Marys's Case, that 
there must bo a loss of tho oojnniou in order to inalntain 
this action, a singular doctrine of his own, & not any part 
of the judgment of tho ot, ; the injury consists In prevent- 
ing tho oiijoymont of tho oomiiion iuni aniph morto 
((JouLD, J.). Any act that will ground a per qaotl. Sc 
lesson tho profit of the coniiiion, will support an action 
against the commoner. Nor tio 1 see anything slnguJar 
or ropugmuit to tiiis. in tho doctrine of Marys's Case 
(Hlackstonk, J.). Pryce r>. BcIcIkt (IS tti), 3 C. H. .5S ; 
llobertson v. llartopp (JS89), 43 t'li. D. 4Si ; King i\ 
Brown, Durant, [1913] 2 Ch. 41«. Refd. Jeveson v. Moor 
(1700), 12 JMod. Uop. 2«2 ; Hall v. Hording (1709). 4 
Hiut. 2420 ; Piudar e. Wadsworth (liH02), 2 Kast, 154. 
In IVrlls V. Watlina ((1779), 2 Wm. HI. 1233) Goui.D. .f. 
questionod tho doctrine of Lord Coke in Marys's Case 
(Grosk. J.). Mentd. Crouthcr v. OldCeild (1700), 1 .Salk. 
304 ; Grinnoll r. Wells (1844), 2 Dow. Sc 1 j. 010 ; Admiralty 
Conirs. V. »S.8. Amorika, [1917] A. C. 38. 

744. For trespass by carts carrying away turf — 
Not for cutting & carrying away turf -Right of 
action for damage to soii in lord only.] — Ticiiitiiv r, 
Godieu (1653), i llidl. Abr. Si), pi. 8. 

Annotation : — Reid. Iveson e. Moore (1099), 1 Salk. 15. 

ScCy alaoy No. 617, anir, 

745. For removal of manure — -Amount of 

damage immaterial.] — PiNUAit r, Wadswohtu 
(1802), 2 151. ; 102 E. K. 328. 

Antuifaf ions :- Consd. Gcorgo v. Jjysoght & Meade-King 
(IHS3), 49 Ji. T. 49; llobertson v. llnrtopj) (1889), 43 
Ch. D. 181. Refd. Kitchen «. Knight (1821), M'(3e. 373 ; 
IP over i\ Hill (1835), 1 Uodg. 15 ; Harroii e. Hirst (1808), 
17 VV. It. 104. 

746. For damage to pasture— By person exer- 
cising lawful rights — Not actionable.] • - 'i'lie 
owners of two clfises immediately abidting upon 
a common, ov(‘r wlncli the fre(‘liold<‘r.s of the manor 
liad the right of depasturing their sheep <fc the 
inhabilants of the neigliboiirhood had th(‘, right 
of public r<*cr(‘a(ion, cau.s(‘d damage to tin*, free- 
holders of the manor by tin? lawful use of Gieir 
premises in diminishing tluj turf of tlie common, 
which was already insiilllicient for t Jk; def)astuj-ing 
of tlic pro[)er numl)er of she(*j). In an action for 
ilaniages by tin; freeholders, who wen^ commoners : 
— Jlcld : t■lu*rc^ was ixo cause of action against the 
ovvneis of tho adjoining closes for the damage 
cojiseipient' upon the user of tlieir promises, though 
resulting in the diminution of their rights of 
common. — Gkoucje p. LTsA<inT Meade-King 
(1883), 19 L. T. 19 ; 47 J. P. 696. 

747. By licensee of corporation — Having 

regulation of common under statute - Licence 
opposed by commoners.] — By special Acts of 
1771 cV; 1870 the jiglit of residiuit frceimqi 
widows of resident freemen of tlu^ town of N. U) 
depasture two milch cows each on tlie Town Moor 
was established & j-egulated, tli<* number of cows 
t-o be depiisturod in any one y(*ar on the moor 
being limited to eight, hundred, A- (‘Viuy freeman & 
widow of a freeman w^as entith'd in A])r. of each 
year on application to tlieir stewards wardens 
to a stint ticket for two milch cows to he depastured 
on t he moor, which was t ransferable to any resident 
inhabitant of t he town, but- no xierson was to hold 
iuor(^ than ten such tickets. In 1912 the area of 
tlie moor available for pa.sturage was insullicieiit 
to carry the statutory number of cows. The Act 
of 1774 authorised the corpn. at tho request of tho 
stewards & wardens from time to time to grant 
l♦‘ases of parts of the Town Moor for the purpose 
of imjiroving the same, but s. 7 euactful that no 
h'ase should be granted of t hat part of the Town 
Moor called C. such iiart adjoining the saim? as 
8liould be necessary for holding the (k fairs, nor 
of another ijart of tlie moor called the Kace 
ground, nor of any part of the moor where any 
booths, stalls & other erections had been set up 


during the holding of tho fairs or hoi'se i*aces, but 
the same should bo reserved for fairs & liorse 
races as theretofore. The Act of 1870, s. 6, 
constitut/od a committee of the stewards & wardens, 
to bo eleiited annually, to act for the stewards A: 
wardens & for the freiqnen & widows of freemen 
for all purposes relating to tho Town Moor, &; 
s. 8 authorised the committee & tho corpn. from 
time to time to enter into agreements for the 
aiipropriation of parts of tho Town Moor for not 
(exceeding ten days at a time for agricultural shows 
or oilier public purposivs. Prior to 1882 horso 
races with attendant roundabouts & shows had 
for many years been held on the race ground on 
the Town Moor, but in that year they were &> over 
since had been hold elsewhtiro. From 1882 down 
to 1912 a temxjerance festival with attendant 
roundabouts Ac shows was annually held on tho old 
race ground on the moor with the joint consent of 
the committee Ac of the corpn., Ac liad grown into 
a very large gat heriug of many thousands of xx*o])le. 
In 1912 the ii(‘avy traction engines used by defts. 
to bring tludr roundabouts Ac shows to the festival 
cut ux> the surface of the moor Ac seriously damaged 
the herbage ; cons(‘cpu‘ntly, in 1913, the com- 
mittee, while coiisiqitiiig to tlie festival being hold 
as usual on the moor, d(?clined to join with the 
corpn. in grant ing a licence to defts. to bring t heir 
roundabouts Ac shows on tho moor for the festival. 
3’he corpn. nevertludoss granted defies, a licence 
for that purpose, Ac damage ensued to the herbage. 
Most of the holders of stint tickets for the years 
1912 Ac 1913 weje not freemen but persons who 
had purchased tickets from freenum. In an action 
by tli(i committee against defts. for an injunction 
to restrain them from bringing tlieir roundabouts 
Ac shows on to the moor, Ac for damages, tlie corpn. 
not being parth^s to the act ion i -Hcld : (1 ) neither 
tJie horse races nor the t.canporance festival with 
tlie attendant ronudabouts Ac shows was a fair 
wit hin t.h(‘ meaning of the Act of 1771, s. 7 ; (2) the 
corpn. liad no jiower under luther of tho Acts to 
grant the licence to (h‘fts. without the (‘onseiit of 
jiltfs. ; (3) (lefts. w(‘r(^ tresspassers Ac pltfs. were 

entitled to an injunction against them Ac damages ; 
(1) the measui(‘ of damage's was the amount of 
injury to the herbage, iriespc'ctive of whetlier tho 
stint ticki't. holders were or were not freemen. — 
Walker r. Muupuy, [1915] I GJi. 7) ; 83 L. J. Gh, 
917 ; 112 Ji. T. 189 ; 79 J. P. 137 ; 59 Sol. Jo. 
88 ; 13 li. G. U. 109, V. A. 

748. For encroachment authorised by commoner 
— No right of action in commoner authorising.] — 
Hajivey r. Bx]YNOIJ>.s (1823), 12 Price, 724 ; 1 
O. (fc P. Ill ; 147 E. R. 858. 

Amwfation : — Consd. I’orry v. Fitzliowo (1846), 8 Q. H. 757. 

749. Nature of remedy — For temporary dis- 
turbance — Damages ~»Not injunction.] — G arton 

l\ GXULDFOIU), GilDAIAIINa, &. WOKTNG JOXNT 

Hospital Board (1898), 63 J. P. Jo. 68; 43 
Sol. Jo. 205, G. A. 

B, Ahateimut* 

750. By distress — Cattle damage feasant.] — 

Anon. (1465), Jonk. I ll ; 115 E. R. 100. 

751. .] — Anon. (1500), Y. B. 15 

Hen. 7. fo. 12, pL 23. 

Annotations .‘—Mentd. Geary v. Bcarcroft (1G66), Cart. 57 ; 

Kiug V. VVolliiig (1672). 3 Kob. 95. 

752. .] — xVnon. (1611), Godb. 182 ; 

78 hi. R. 110. 

753 . ,] — lioDDESDON r. Gresil (1607), 

Yelv, 104; mJ) vom, lioi.DESDEN v, Gresil, 1 
Brownl. 208 ; 80 E. R. 71 ; subsequent % 

sub uoni, Guesillv. Hoddesden (1608), Y^elv. 143. 
Antwtaiions : — Coiisd. Hall v. Harding (1769), 4 Burr. 24!!^6. 

Reid. Aslimcad r. lianger (1699)* Rep, 

E 2 
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Sect, 2. — Against whom ca'crcised: Suh-secL 3, ]J* 
Sect, 3. Pari XI, Sect, \ : Sub-sccts, 1 2. 

Scots , 2 3 .] 

Atkinson r. Toasduk^ (1772), 2 \Vm. Bl. 817. MeXltd* 
Howard r. {Spencer (1GG5), 1 Sid. ‘J.'il. 

754 . Unless damage immaterial.] — 

Mauys’s Case (li»12), 9 Co. Kep. Ill b ; 77 K. It. 
895 ; suh 7 iom. Morjms’s Cask, Oodb. 185; sub 
uom. Crooat!^) V, MorkIwM, 2 Brownl. 55, 1 10. 
Annniaiiimi^ : — Consd. Atkinsoi\ v. Tcasdale (1772), 8 Wils. 
278 : Wells r. Watting (177U), 2 Wni. Bl. 1238; mndar 
r. Wadsworth (1802), 2 Kast. BVl ; J’jtoo v. Belcher (1H4(1), 
3 B. 58 ; llobertson t\ Bartopp (1880), 43 (di. IJ. 484 ; 
King: V. Brown, Jinrani, [1013] 2 (Mi, 41G. Refd. Hall v, 
Hardiiip: (ITOO), I Wjd. Bl. 073. Mentd. devoson v. Moor 
(1700). 12 M(m 1. Bep. 202 ; Cronther r. (Bdfoild (1700), 1 
Salk. 304: (Irinnoll v. Wells (1844), 2 Dow. & D, 010; 
Admiralty (/oiiirs. r. .S.S. Ainerika, L1917] A. C. 38. 

755. Damage need not be proved.] — 

BHoNCiK r. Mobk (1(151), Sty. 428 ; 82 E. 11. 834. 

756. Damage must be proved.] — 

Wdor/roN r. SAhTKit. (1083), 3 Lev. 104; 3 Salk. 
91 ; 83 E. 11. 599. 

757. Right to impound & separate.] — • 

AS r, Nichols (1081), 3 Ixiv. 40 ; 83 E. II. 

500. 


75g. .] — DiXDN V, James (1608), 1 

Froom. K. B. 273 ; 2 Lut. 1238 ; 89 E. R. 195. 
Annoiutimia : — Refd. Ellis v, Rowlcs (1750), WHICH, 638 ; 
Hall V. Hardingr (1709), 4 Bnrr. 2426 ; Atkiiisou v. Toosdale 
(1772), 3 Wlls. 278 ; Capo v. Schott (1874), 43 b. J. Q. B. 66. 

769. Not allottee under Inclosure 

Act — Omitting to fence.] — Wells v, Ppiabcy, 
No. 135, ante, 

760. By driving away.] — Anon. (1011), Godb. 
182 ; 78 E. R. 1 10. 

761. .] — Hoddesdon V, Gbesil, No. 099, 

ante, 

702. ,| — Thomas v, Nichols (1081), 3 

J.ev. 10 ; 83 E. R. 500. 

763. Not by dispersing fern ashes — Burnt by 
stranger.] — Woadson v. Navvton (1727), 2 
Sira. 777 ; 93 E. R. 812. 

Annotations : — Consd. Uockhaiii v, .Tcsiip (1772), 3 Wils. 
332. Refd. Be La Warr v. Miles (1880), 49 L. J. Ch. 476. 

Sect. 3.- MEASURE OF DAMAGES. 

764. Injury done.] — Walker v, Murphy, No. 
717, ante. 

See, generally, Damages. 


Part XI. — Suspension and Extinguishment of Rights of 

Common otherwise than by Statute. 


Sect. 1. BY UNITY OF SEISIN OR POSSESSION. 

Sub-sect. 1.— In General. 

765. Right of common suspended — During 
disseisin of lord of the soil.] -Anon. (1501), Y. B. 
10 11 (‘n. 7, fi). 1 1 , pi. 4. 

766. Parsonage with right of common out 

of an abbey Parsonage appropriated to abbot.] 

—Anon. (1581), Godb. \ ; 78 E. U. 3. 

See, also. No. 778, po.s/, 

767. Manor vesting in Crown —On dissolu- 

tion of monasteries — Copyhold tenants.l — Sawyer’s 
Ease (1032), W. Jo. 284 ; 82 E. R. 150. 

Annotation : — Refd. r. Turner (167vS), 2 Show. 9. 

See, also, No. 777, po.s7. 

768. — Crown representing Duchy 

of Cornwall.' —R. r. llERMiTAtiE (1 njiabitant.s) 
(1692), (’artJn 211 ; 90 K, K. 7 43. 

An nidations ;-'yientd. B, v. Glnstonby (1737), Leo frmp. 

Hard. 355; A.-CJ. r. J’lyiiMMjth Corpn. (1751), ^^Mtrht. 

134 ; Bytitii r. Booth (1816), 2 i’rieo, 231 ; Vi<;kory v, 

h. B. & S. C. By. (1870). J,. B. t) (;. \\ 165. 

769. — Owner in fee of land to which common 
appendant -Also tenant for life of common land.] — 

In iho year 1790 S. was seis(*d in fee of a certain 
farm & also of an est^atc* for life in a certain moor. 
In 1822, S. A the tenant in remainder joined in a 
conveyance of the moor to (’. in fee, (liat he might 
be tenant tf> the ])raecipo for the ].>ur])osc of 
Kurioring a recovery, in order to creatt; a mtg<*. 
term, but no recovery was sull'ered. In 1827 8. 
became hkpt., A by subsequent conveyances his 
intidvst in tlio moor vested in A his ijiterest 

in the farm vested in pltf. S. always occupied 
the farm by liis temants wJjo liad (^njoyi'd without 
interruption tin* right of depasturing tludr cattle 
on the moor. In iho year 1856, deft, distrained 
pltf.’s cattle damage feasfmt wlieu pltf. claimed 
the right (jf common by enjoyment as of right for 
the resi)ective periods of sixty A thirty year,s 
mentioned in Proscription Act, 1832 (c. 71): — 
Held : ( I ) there was no unit/y of seisin to extinguish 
the easement or pi*(‘vent its existenc^^ ; (2) the 

title to th(^ tenein<*nts was such that there could 
not, in point of law, have been an enjoyment of 


the right of common foi* the p('riod of sixt y years, 
as of right, for 8, being ow'ner in fee of tlie favin A 
also tenant; for Jif(‘ A occupier of tJie common, the 
rights of the teuiant s of th(‘. farm over the common 
were derived from him, A as he could not- Jiave a-n 
enjoyment as of a right against himsfif wit-hiii tlio 
meaning of the; statute*, so neither could Ids t-e*iia.nt s ; 
(.3) the conve‘yanee by S. in 1822 to make a tenant 
to the praecij)e, maele* no dilTeremce A conseeiuent-ly 
the* thirt y years’ claim could ne)t be su7)])e)rt-(‘d. — • 
WAi(HTTUTe)N r. P.\rk:e (1857), 2 ii. A N. 64; 26 
L. J. Ex. 298 ; 29 4^. T. O. S. 127 ; 157 E. It, 26. 
Annotation : — (Jcncrally, Mentd. (lareluor lIodjfHon’s 

IviupsU)!) Broweriort, llUOeq 1 Cli. 592. 

770. Right of common extinguished — Common 
appendant— Unity of possession within legal 
memory.] — Anon. (1356), V. B. 21 Edw. 3, 
fo. 15, pi. 29. 

771. — — -.] — TykrincuiamYs CAse, No. 
22, ante. 

Sec, also, Nos. 777, 778, }n>si, 

772. Common appurtenant — Unity of 

possession by assignment.] — Bradshaw r. JOyre, 
No. 357, ante. 

Common of turbary & taking stones.] — 

See No. 775, post, 

773. Sole pasturage during part of year.] — 

WALTe>N V, J^atimer (1309), Y, B. 2 Edw. 2, 
Sel. Hoc. p, 81, pi. 27. 

774. Manor vested In Crown - On dissolu- 

tion of monasteries.] — Nelson’s Case (1585), 
Gouldsb. 3 ; 75 E. R. 957. 

775. Against tenant for years 
of ancient tenement— Common of turbary & taking 
stones.]— Grymes v, 1*eacock (1610), 1 Bulst. 
17 ; 80 E. K. 722. 

Annotations: — Refd. Barlow v, Rhodes (1833), 1 Or. & M. 
439. Mentd. Idaat v. Jainos (1833), 5 B. A Ad. 791. 

776. Rights of lord.] — Sawyer’s 

(^AHE (1632), W. Jo. 281 ; 82 E. H. 150. 

Annotation -Mentd. TrifiTK r. Tiirnt r (1678), 2 Show. 9. 

777. Copyholders of manor -Common 

appendant.] — .Iames v, Reade (1610), 2 Brownl. 
47 ; 123 E. 11, 807. 

See, also, No. 767, ante. 
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Pabt XL — Suspension and Extinguishment of Rights of Common. 


778. Parsonage Impropriate — Close with 
common appendant — Unity of possession from 
time Immemorial.] — ^Brusteiis Case (1000), cited 
in 2 Boll. Kep. 251 ; 81 E. B. 780. 

Sec, also, No. 70(3, arde. 

Effect of re-grant.] — See Part VI., Sect. 1, ante. 
Alienation or lease by commoner —Of part of 
land in respect of which common claimed.]— 

Part VII., Sect. 1, anie. 

Extinction by escheat or surrender of copyholds.] 
— See Nos. 301, 302, 303, nnfe. 

Common of shack.] — See No. 314, ante. 


Sub-sect. 2. — Acquisition by Oommonkb op 
Part only op C^ommon liAND. 


779. By purchase— Common appurtenant— Ex- 
tinguished.] — Kimpton’s Case (ir)<S(i), Couldsb. 
,^3 ; 75 E. K. 900; suh nom, Kimpton v. Wood <&. 
Bellamy, 1 Arid. 159. 

780. Not common appendant.] — 

TyiMilNOHAM’s Casr, No. 22, ante, 

781. -Wood v. Moheton 


(1008), 1 Bi'ownl. 180 ; 123 E. 11 . 711. 

782. .]— Wyat Wii.d’s 

Case (1009), 8 Co. Bop. 78 h ; 77 tJ. B. 593. 
Annotations Consd. Baring i’. Abingdon, [lS‘J2j 2 Ch. 374. 

Refd. Sacheverlll u. Porler (1037), Cro. Car. 4<S2. Mentd. 
Kinp: V. iNlolliiif? (1072), 1 Vent. 214 ; B. r. Drake (1700), 
2 SaJk. 000 ; IL v. Starkey (LH37), 7 Ad, El. Of). 

783. ■' - - - .]-- Morse tfe Webb’s 

(>ASE (1010), 13 ('O. Bop. 05; 1 Browid. 180; 

2 Brownl. 297 ; 77 E. B. 1474. 


784. By inclosure — Extinguished.] — Bradshaw 
V. BoTaN(;iiA_M (1002), Noy, 100 ; 74 E. B. 1072. 

Alienation or lease by commoner — Of part of 
land in respect of which common claimed.] — See 
Cart VI T., Soot, 1, aiite. 


Sect. 2.- BY ABANDONMENT. 

785. What amounts to abandonment Not non- 
user- Common of estovers.] (Jiik tiester (Bp.) 
tV S^’RODwk'k's (^*vse (1013), (Jodb. 234 ; 78 E. B. 
130. 

Annotation : — Mentd. A.-U. v. Riiyiadds, [ 1011 ] 2 K. B. 8 S 8 . 

786. For two years — Out of thirty.] — 

C«\UR V. J^’osTEK, No. 429, ante. 

787. For sixteen years & fourteen 

years— Evidence of common rights for over a 
hundred & fifty years.] - By Iiulosuic. Act, 1815 
(c. 118), s. 27, the comrs. wore; to sol. forth in tlioir 
provisional order the terms on wbieb the inelosnre 
should be made, cV, if the lord of the manor was 
entitled to the soil of the land i)roi)osed to he in- 
closed, should specify the i)i’oportiou of the laud 
which should be allotted to tlie lord in r<*s])ecl/ of 
his riglit <fc interest in the soil, either exclusively 
or inclusively of his right to the mines, etc., under 
such land, or inclusively or exclusively of any right 
of pasturage whicli miglit- have been usually en- 
joyed by such lord or his tenant. Pit f., t he lord of 
a manor, was owner of tin* soil of the waste pro- 
fjosed to be inclosed, consisting of four tracts, 
was also owner of seven farms of demesne lands. 
The x>ro visional ordoi* directed that onc’-sixtt‘enth 
part in value of tlie waste should he; allotted to 
pltf. as lord of the manor in lieu of his right «& 
interest in the soil, exclusively of liis right to the 
mines, etc., under same: — Held: (1) right of 
pasturage which might liave been usually enjoyed 
by the tenants, meant tlie quasi light of pasturage 
ov^er the wastes of the manor enjoyed by the lord 


or his tenants in respect of liis demesne lands in 
such a manner as would establish, in ordinary 
cases, an immemorial right of common ; (2) the 
provisional order, being silent as to the right of 
pasturage, must he taken not to have included 
it in the allotment of one-sixteenth. 

(3) Pltf. having sent in claims to past/Urage over 
all four t.racts in resf)ect. of las s(‘ven farms, objec- 
tions were dt*livered to some* of the claims, but. no 
objection was sent in as to the claims over one of 
the tracts : — Held : by the scheme of the Act, the 
valuer «Sc assistant comr. had no power to disallow 
the. claims which were, not objected to. 

(t) In order to support a claim, made on tlie 
inclosure in 1800, in respt'ct of one of tlio farms 
called M., ov(‘r one of the tracts calhid E., it was 
prov(.*d that tlie farm was between three four 
miles from E. TJk* tenants of tJie farm, pi'evious 
to 1820, were dead. 3’lie tenant., in 1828, turned a 
few horses on E. A: also sixteen or eiglite(‘n sheep 
during the summer of that year. A: a pony in 1844 
A:- 1845. But the tenant, did not keep a flock fit 
to be t.urned on E., A: slieep were not s(*nt to E., 
heeaust* th(‘re was better pasture on M, Sheep 
were also siiut to K. during the years 1859, 1800, A:; 
18(31. L»*as(‘S wei(‘ i>roduced from ])ltf.’s custody 
h(‘ginning in 1077, in which rights of common 
generally wen* granted to tlie tenants of M. ; A: in 
leases of 1727 A: 1711 it was agreed that- the tenant 
of M. should hav(* a right of way foi* his cattle A^ 
shee]) to A: from F. over one of the other farms ; 
Ai in a series of leas(*s of that otln'i* farm fi-om 1732 
to 1791, there was a pi'oviso tiiat tin* t <‘nant/S of M. 
should have this right of way : — Held : there was 
sutthdent evidence of a right of jiasturage usually 
eujoy(*d by the lord or Ids t (‘nants.' Mpsurave v. 
1n(’Losi;|{e (kiMR.s. (1874), L. B. 9 Q. B. 102 ; 43 
E. J. Q. B. 80 ; 30 L. T. 100 ; 38 J. P. 324 ; 22 
W. B. 295. 

788. Non-user for many years — Coupled 

with change in character of land & user.] — S( ru'H'on 

Stone (1893), 9 ’J’. B. B, 178 ; affd . on other 
grounds, 10 T. L. B. 157, (\ A. 

789. -- Not rebuilding ancient house — 
Entitled to pommon of estovers & turbary.]— A. -G. 
V . Reynolds, No. 175, anle . 

Interruption of presetiption.] — Part VI., 

Sect. 2, sub-seet. 2, I)., fude. 

Effect of non-user — Common in forest.] — AVc 

No. 201, ante. 


Sect. 3.-^ BY RELEASE. 

790. Extinguishes common— As against persons 
claiming under party releasing — Common append- 
ant.] — Placet r. De La WAinno (1308), Y. B. 
1 Edw. 2, fo. 7, ])]. 1 , 

791. Release of part — Extinguishes the whole — 
Common appurtenant.]— J Urn iet: ham e. Green 
(1597), 2 And. 89 ; (Yo. Eliz. 593 ; Gouldsb. Il l ; 
Noy, 07 ; 123 E. B. 501. 

Annvtafian : —Refd. Bassett V. .Uit(;bcll (1-831), 2 B. Ar Ad. 1)1). 

792. — Not exclusive right of pasture.] — 

Johnson v. Barnes, No. 1 18, atde. 

793. By lord on enfranchisement — Bars other 
copyholders- -Common of piscary.] — Thjiury v, 
Silva, No. 227, arde. 

794. Of seigniorial rights - In customary free- 
holds- - Common not extinguished.]— Bauino v, 
Abinodon, No. 93, cade. 

795. Evidence of release - Licence to inclose.] — 

A liconcc* t.o inclose common, may be pleaded as 
a release of common. — Miles v. E'rj'ERiDGE (1092), 
1 Show. 319 : 89 K. 11. 018. 

Sec, also, No. 800, jio.sl. 
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Sect. 4. —BY ALTERATION OF COMMONER’S 

TENEMENT. 

796. Common appendant — House built — Arable 
land converted to pasture.] — T ykrtnoham’s Care, 
No. 22, nnie, 

797. Common of estovers— Alteration or enlarge- 
ment of house.] — liUTTREL’s Case, No. 209, 
mite, 

798 . House rebuilt — On former site — 

Common not extinguished.] — B ryei^si v . Lake 

(1055), Sty. 440 ; 82 E. K. 850. 

Annotation : — Refd. A.-G. v. [1011] 2 K. B. 888. 

799 . .] — ^a.-G. V, Heynolds, No. 

176, (mie, 

800. Common of pasture appurtenant — Lands 
entitled & turned to different purposes.] — right of 
common appurtenant for cattlti levant coucliant-, 
proved by acts of user for tliirf-y y(‘ars, & exercised 
in respect of a tenement formerly in a condition 
to support cattle, but now, & for more than thirty 
years past, turned to dilTerent purposes, is not 
extinguished or suspended by reason of such change 
in the condition of the tenement, if the tenement 
is st ill in sucli a st ate that it might ('asily be turned 
to the purpose of feeding cattle. — C arh v, Lamueht 
( 1800), 1.. K. 1 Exch. HJ8; 4 H. A C. 257 ; :t5 
L, .T. Ex. 121 ; 14 L. T. 255 ; yo .T. P. 181 ; 12 
Jur. N. S. 194 ; 14 W. II. 405, Ex. Oh. 

Annotation.-^ : — Consd. A.-G. v. lloynoldR, [Ji)ll] 2 K. B. 888. 

Refd. Warrick r. Queen’s College, Oxford (1871), (» (li. 

Apii. 710. Mentd. Johnson r. liarnca (1872), L. H. 7 C. 1*. 

f>02 ; lUibertHon v. Ilurlopp (1880), 43 Ch. ]>. 48J. 

801. Common of turbary — House rebuilt.] — 
A.-G. V, IlEYNOLDS, No. 175, ante. 


Sect. 5.- BY EXHAUSTION OR DESTRUCTION OF 

PRODUCT. 

802. Common of turbary — Inclosure after 
exhaustion — By custom.] — (-lakkson v. Wood- 
house, No. 872, past. 

Impossibility of exercise.] — >SVc No. ]8<», 

ante. 


Sect. 0.— BY ALTERATION OF COMMONER’S 

ESTATE. 

Sub-sect. 1. — TjANd entitled and (Vimmon in 

SAME Manor. 

803. Enfranchisement of land entitled— Right 
of common extinguished,]— h\)RT v. Waud (1598), 
Moore, K. B. 997 ; 72 E. II. S27. 

AnnotatUm : — Refd. Derry v. .Sanders, [1319] 1 IC. B. 223. 

804. .] — Speaker v. Si'yant (1989), 

Comb. 127 ; 90 E. II. 384. 

806. — - — In law.] — Styant r. Staker 

(1991), 2 Vern. 250 ; 1 Eq. Cas. Ahr. lOi, pi. 10 ; 
2.3 E. II. 761. 

Annotniion Consd. Derry r. Sunders, [1919] ] K. B. 223. 
306. .] -(.lltOVVTlIER. r. Ol.DFIEED 

(1709), Holt, K. B. 119 ; 9 Mod. Jlep. 19 ; 1 Salk. 
170 ; 3 Salk. 13 ; 90 E. II. 979 ; sub uom. (.'routher 
V. Oldfeild, 1 Salk. 364. 

Annotaiwns : — Refd. Derry r. Sanders, [1919] 1 K. B. 223. 
Mentd. Thompson v. Roberts (1732), h’ortes. Rop. 339 ; 
Wlokcr r. Norris (1735), JjOO temp. Hard. 110 ; Sai*i^:eni i\ 
Deed (1745), 2 Stra. 1228 ; rortland r. Hill (18GG), 35 
L. J. Oh. 439, 

807. With all appurtenances— Right of 

common extinguished.] — Matisam v. Hunter 
( 1610), 2 Brownl. 209 ; i Bulat. 2 ; Cro. Jac. 253 ; 
123 E. B.. 901 ; sui) norn, Massam v. Hunt, 1 
Brownl. 220; Yelv. 189; sub nom. Darson v. 
Hunter, Noy, 136. 

Annotations: — Consd. Birch v. Wilson (1077), 2 Mod. Hep. 
274 ; Baring r. Abingdon, [1892] 2 Ch. 374 ; Dewy v. 


Randorfl, [1919] 1 K. B. 223. Refd. Lcets v, Edwards 

(1017), Hob. 190; Crouthor t>. Oidfolld (1700), 1 Salk. 

304. Mentd. Hall v, Byron (1877). 4 Oh. D. 067. 

808. With all commons occupied — Right 

of common not extinguished.]— Grymes v. Pea- 
cock (1610), 1 Hulst. 17 ; 80 E. U. 722. 

Annotations C' —Consd, Plant r. Janiofl (1833), 5 B. fir Ad. 791. 

Refd. Barlow v. IMiodes G833), 1 GT. & M. 439. 

309. .] — V. Edwards 

(1921), 1 Brownl. 173 ; 128 E. K. 730 ; sub uorn. 
Lefts v, Edwards, Hob. 190. 

810. In equity.] — Sty ant v. 

Staker (1991), 2 Vern. 250 ; 1 Eq. Gas. Abr. 104, 
pi. 10; 23 K. B. 701. 

Annotation : — Consd. Derry v. Sanders, [1919] 1 K. B. 223. 

Sec, also. No. 803, ante. 

Effect of regrant after escheat or surrender of 
copyhold.] — Sec Nos. 391, 392, 303, mite. 

811. Purchase of freehold — By leaseholder — 
Common not extinguished.] — Doidge v. Car- 
penter (1817), 0 M. S. 47 ; 105 E. K. 1190. 
Annotation : — Distd. Baring v. Abingdon, [1892] 2 Ch. 374. 

812. Release of seigniorial rights — Over custom- 
ary freehold — Common not extinguished.] — Bar- 
ing V. Abingdon, No. 93, ante. 

313 . — Plifs. were respectively 

the owners in foe simple of two pi*opertie.s in the 
parish of W., situated on tlie north side of a lane 
u.sed by thorn as the nearest way to the village 
railway station. A short distance fj*um ])ltfs.* 
properties t he lane hecauu* a patch of gi*eon A- then 
forked olT into tvvo branches. Deft, was th(‘ 
owner c>£ a i>roperty situated between the two 
brandies, the southern boundary of wJiicJi ad* 
joiru'd lh(^ patcli of green with a huce between. 
Deft, had attomxited to inclose the patcli of gret^ii 
adjoining the end of his property, A by so doing 
had int-erferi'd wit h oTie of tlie brandl(^s of tlie lane. 
Pltfs. th(*roupoii brought an action against, him, 
claiming an injunction to re.strain iiim from in- 
closing any pari of the patch of grocui, on the 
ground, inter alia, that t hti patch of green was 
waste of tile ma,nor of AV., A t hat t}i(*y liad rigid s 
of common of pasture A turbary tliereon. 11- 
app(‘arod that down to 1881 pltfs.’ iu*opert.i<*s wert^ 
freehohls of tlie manor of AV. At that date the 
seignory tli(*.reof was ri'leased. Pltfs. aJh'ged that 
their predecessors in t itle, freehold G'Tiants of the 
manor, were entitled in r(‘sp(‘d. of tlie two pro- 
perties A over the wastes of tlie manor, im’hiding 
the patch of green, t o riglits of conunon of jiastun* 
A turbary tliereon: — Held: although riglits of 
common annexed to copyliolds w<*i*i* extinguished 
on enfrandiisemont., tliei-e was no similar' doct-iine 
witii nderence to tlie extinguishment of riglits of 
common on t he riiease of seigniorial riglits due by 
the freeholders of a manor, A pltfs.’ rights of 
common had not- been extinguished by tiie en- 
frarichisement in 1881. — Hroome v. Wenham 
(1893), 08 J.. T. 651 ; 9 T. L. II. 346. 


Sub-sect. 2. — Land ENTrruED and Comrion not 

IN SAME Manor. 

814. Enfranchisement of land entitled — Right 
of common extinguished.]— Leph's v. Edwards 
( 1621), ITob. 190 ; 80 E. II. 337 ; sub nom. Lee v. 
Edwards, 1 Brownl. 173. 

315. Right of common not extinguished.] 

— Field v. Boothsby (1658), 2 Sid. 81 ; 82 E. B. 
1269. 

316, .] — Crowther V. Oldfield 

(1706), Holt-, K. B. 146 ; 9 Mod. B-ep. 19 ; 1 Salk. 
170 ; 3 Salk. 13; 90 E. II. 979 ; sub nom, Croutheu 
V. Oldptjild, 1 Salk. 364. 



Part XII. — ^Encroachment upon Common Lands. 


Annatafiort^i ; — Gonad. Derry v, Sanders, [1010] 1 K. B. 223. 

« . Thompson v. Koborts (1732), ForUw, Bej>. 331) ; 

r V, Norris (1735), Lee temp. nurd. IIG ; .Sarpemt v. 
Ueod (1745), 2 Stra. 1228 ; l»ortland v. Hill (1««0), 35 
L. J. Oh. 430. 

817. Ratinvick V. MA^^riiRWH (18M), 

r, Tauni. ;i()5 ; I A1ars]\. .^0 ; J28 E. J{-. 78U. 
Annotation: — Refd. Derry v. Sandorn, [lOJOJ 1 1C. B. 223. 


8mct. 7. - by agreement. j 

818. Agreement to stint common— -Though lord i 

& tenants only tenants for life— Good.]- Dunn v. j 
Allen (l(i8(i), l V(‘rn. 42(i ; E. K. ntV.i. i 

819. — — Enforced —Minority of tenants object- j 
Ing,]- - DrLABEKKE V. JJEDDINdPlKLD (l(i89), 2 
Vern. 102 ; 1 Eq. CiLS. Ahr. lOi, pi. 0 ; 22 E. Jt. 
07(1. 

820. By majority of tenants — Does not 

bind minority.] — Ekuoks v. Eulwin (1700), 2 ! 
Vom. .575; 22 E. Jl. 974. 1 


821. Agreement by lord^s bailiff — Authority 

presumed — After thirty years acquiescence by 
lord.] — Tupton v. Wentworth (1720), I Rro. 
Earl. Oa.s. 105 ; 2 Eq. Cas. Abr. 207, pi. 3 ; 1 
E. n. 4H9, 11. E. 

Agreement to inclose .] — Sec Pari XTIT., Sect. 1, 


Hkct. 8.- by encroachment. 

Sec Pari XT I., S<‘ri. 2, post. 


Sect. 9. BY SEVERANCE, 
Sec Pari \’ll., Sect. 1, 


Sect. 10.- COMMON OF VICINAGE. 

See Pari IT., Soci. 1, Hiib-sori. 5, 1)., (ntte. 


Part XII. — Encroachment upon Common Lands. 


Se( t. 1.- what amounts to ENCROACHMENT. 


822. Not Inclosure — Without objection by 
lord’s steward — Licence presumed — Notice to quit 
necessary before action of ejectment.) — Doic d. 
PoidoY r. Wilson (J809), 1 1 J^a.si, 5() ; 10.2 E, P. 
925. 

823. If explainable by custom.] — A.-G. v. 

PjOVELEY (1870), riled in (}2 .1. P. 002. 

Amuitnt inn lOaiidy-.h nkiiis r. Dijnruvoii (1K08), 02 

J. P. (501. 


824. Not occasional licence by lord of manor — 
For use of small portion of waste by circus.) — 

Mataeijn Hills (N)Nsr:iiVAToRs r. Eoltoy (J888), 
4 T. \j. ll. (i72. 

Closing access — To lammas lands.] — See No. 
200, ft) lie. 

Presumption as to hedge & ditch-width .] — See 

Roundaiues, Fences At- Party -Walls, Vol. Vll., 
p. 280, No. 117. 


Sect. 2.- PERIOD OF LIMITATION. 

SiTR-SECT. 1. — To EXTINOETSU KiOHTS OE PoiSLMTON. 

Sec , gcncralhj . Jamitation OP Actions. 

825. Thirty years -Common rights extin- 
guished.)— S tlway V. (.-oMi’TON (1()S1), 1 Vern. 
22 ; 1 Eq. t^as. Abr. 101, pi. 8 ; 2.2 E. K. 287. 

826. Twenty years- Common rights extin- 
guished.]— (hiEAcn V. WiLivurr (1752), dlrd in 
2 2’anni. JOO ; 127 E. II. 1028, N. P. 

A)uu)tations : — Refd. ITawkr r. Bucon (IJSOO), 2 Taunt. 15(» ; 
'rajiloy V. Waimvrl^ht (1833), 5 B. & Ad. 3y.^>. 

827. Proof must extend to whole 

inclosure.] -IlAWKio v. Racon (L809), 2 Tauni. 
150 ; 127 E. 11. I(t20. 

Annotations : — Dbtd. Bnssott v. ISlitrhell (1831), 2 B. Ad. 
111). Overd. Taploy r. Wainwrirrht (1833), 5 IL vVe Ad. 31)5. 

828. — Proot of inclosure & enjoyment 

of part sulHclent.] 'rAPLEA- v. Wainwiuout 
(1822), 5 R. k Ad. 295 ; 2 Nev. k M. 1^. R. 097 ; 
110 E. II. 820. 

tin;— -C onsd. Smith r. Iloyslon (1841), 8 M. & W. 
Refd. W'eblHT Ricluirda (LSJl), 1 0 . B. 131). 


5CT. 2. — Afi BETWEEN COMJdONER AND holiD 
OF Manor. 

generally^ Limitation op Actton.s. 

829. Twenty years — Rights of lord barred.] — 


OiJEAcn V. WiLMOT (1752), rill'd in 2 Tauni. 100 ; 
127 F. R. I0.2S, N. P. 

^innoiaiions : Refd. Hawke u. Baeon (1801)), 2 Taunt. 150 ; 
Tapley r. Wainwrij^ld. (IS!t3), C) U. k A<i. 31)5. 

830. Right of purchaser from Crown 

barred — Though Crown might have brought eject- 
ment.) Dor: d. Watt v. Morris (1825), 2 
Ring. N. (h 189; 1 llndg. 215; 2 Scoil-, 270; 

1 L. ,1. a. 1\ 285 ; 122 E. R. 75. 

AnnottiHons : — Refd* Iliekn r. Sa.llit.t. (1853), 2.3 L. J. Ch. 
571 ; KmnKTKun r. MaMdiKon, llOtH)] A. (’. 500. 

831. Inclosure by licence Right of lord 

barred — Without proof of revocation of licence.] — 

Doe d. Ditnravjon (IOarl) v. AVilliams (1820), 7 
C. cKv P. :122, N. P. 

Annotiilion :■ Apprvd. A))clrewK r. Halles (1853), 21 L. T. O. S, 
151. 


S E R - S Ef ;T. 2 .— 1 NTEl {RE PTI ON. 


832. By commoner — Operates for benefit of 
lord.) - Anon. (1052), Sty. 270 ; 82 F. R. 780. 

833. SutUciency of — As evidence of countermand 
of licence Breaking down enclosure sufficient.] — 
Dor: d. Reck v. IIeakin (1827), ti Ad. tV. El. 195 ; 
2 N< v. .V: P. K. R. 000 ; 112 E. K. 189. 

834. As evidence of resumption of possession 
- Where trespasser left in possession Not hole 
made In roof of hut.] D(>e d. Rakei? e. AViN- 
ciiEsi'ER (1850). 15 L. (). S. tiS. 

^innotat i<ms -M.entd. Bak(T r. Wldtu (1875), L. H. 20 P<i, 
lOG ; lie Allsnp .Toy’s (.JiUitrart (1881)), Gl Ij. T. 213. 


g 35 . Not portion of fence removed 

■ “& stone removed from wall of hut.) ~-DoE d. 
liAKER V. (V)OIMRES (IS50), 9 i\ R. 71 I ; 19, 
L. .1. C. P. 200; 15 D. T. O. S. 90; 127 E. II. 
lt)72. 


i r ^4 








In 


17 W. R. 53. 


Sect. 2.- FOR WHOSE BENEFIT ENCROACHMENT 

OPERATES. 

836. Encroachment by tenant -Not for benefit 
of landlord.) — h]ncroachmonis by the tonani on 
(tie wastes do not belong to the landlord. — D oe d. 
CoLCLOUOii V. Mullinkr (1795), 1 Ek]). 400, N. P. 
Annotations Consd. Lishurnor. Davies (ISGG), L. H. 1 O. P. 
259; Whitmort* i\ Humphries (1871), L I’. 7 L’. L 
Refd. Andrews v. Hailes (1853), 2 K. tic IL 349. Mentd. 

. — / / 
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Commons and Rights of Common. 


Sect ^,—For whose benefit encroachment operates. 
Sect. 4 . Part XI U. Styi. 1.] 

Doo d. J’almor v. Eyre, Doc d. Dadclcy v. Masj-oj' (1851), 
15 Jur. 1031. 

837. For benefit of landlord.] — Encroach- 

ments by Itjo tenant on the waste, belou}^ to Iho 
landlord. -Doe d. C'11 atj.noti v. Davies (171)5), 1 
Esp. IHO, N. P. 

Annoiaiion Expld. Dlsbiirno r. Davies (18G0), L. H. 1 P. 

838. “.] — Doe d. Gonville Oaius 
GoLDEoii:, Camiuudoe, ic Dickinson v. Stopford 

(i8:n), 9 L. ;i. o. s. k. b. iii. 

839. House built.]— Loyd v. Bartlet 

(172H), 2 Eq. (^as. Abr. 22S, pi. 12; H Yin. Abr. 
182 (X. d), ])l. 1 ; 22 E. It. 191. 

840. Subject to right of tenant during 

lease.] — Doe d. Hauhtron v. Muimiell (1837), 8 


.] — Bailey r. Adraham 


C. & P. 131, N. B. 

841. 

(18-19), U L. T. O. S. 219. 

842. Whether doctrine applicable to 

copyholder.]— -A (ropyliold was surrendered in 
1809 to a trustee bn- the thrown for military pur- 
poses. Ill 1808 the Ihen lord of tin* manor had 
granted lo M., the governor of a neigliliouring fort, 
a licence t o inclose a portion of t he waste adjoining 
the copyhold, A- occupy it at a yearly rent during 
his ]if(‘, if he so long continued governor, which he 
ceased to be in 1811. Notliing further was shown 
as to the title to the land included in the licence 
exc(‘pt that at the commenciauent. of this action 
in 1874 the Grown had been in possession of it as 
inclosed ground, as well fis of the original coiiyhold, 
for more than forty years. Since 1811 there had 
been repeated admittances of trustees for tlie 
Grown to the original cojiyliold, in which it was 
described by inct-es Sc bounds not including the 
close \j. comprised in the licence. In 1874. the 
lord of tlie manor, without the cons(‘nt of the 
Grown, granted a licence? to get^ coprolites out of 
close L. at a royalt y, A rec(‘ivt‘d £222 for royalties 
3M»e Grown brought' an action for an injunction A 
damages. The tenant Avho held cl(»He D. und(T 
the Grown had se])arately received full compensa- 
tion for surface damage', Si the land had be<*n 
restored to its original condition; Ilctd : (1) 

assuming the doctrine tiiat ericroaehments made 
by a lessee enure to the benefit of tlie landlord to 
be applicable to encroachments by a copyliolder, 
the application of that doct rine was excluded by 
the facts that the inclosure of close D. having been 
mad(* by licenee fixnn the lord was not- an encroach- 
ment, A the snhs<'fjuent admittances did not/ treat- 
close L. as paj*t> of tlie copyJiold t enement ; (2) tlu* 
Grown had under the Stat. Limitations accpiired a 
freehold title to close L., A as the coprolites 
belonged to the thrown, tlie damages were not 
excessive. 

Qu. : (3) whether ttie doctrine tliat encroach- 
ments made by a h'sst'e enure to the benelit of the 
landlord is a])pli(;ab]e to encroachments by a copy- 
holder ; (1) whether if close J^. had been copyhold, 
a finding, which gave t/O t he cojiy holder by way of 
damage's the whole sum received by tlie lord for the 
coprolites, could have been sustained. —A, -G. v. 
Tomijnk (1880), 15 Ch, D. 150 ; 43 J.. T. 4SH, V. A. 
Annotations : — As to C2) Refd. ELves r. Driirs' (Jas Co. (1880), 

33 Cli. D. 502. As to (3) Refd. Eawt Wt-oneJioust! District 

L. H. (J002), 50 W. 008. Cknerally, Mentd. Heiglitoii 

V. Dcifflitoii (1805), 13 It. 743. 

Belation between copyholder A lord of manor 
generally, see Goryjiold.s, 

843. - “ Adjoining land demised— Benefit of 
landlord— Lessee for lives.] — Bryan d. Guild v. 
WlNWOOD (1808), 1 Taunt. 208 ; 127 E. li. 812. 
Annotalions : — Consd. Audrews v. Hailes (1853), 2 E. A IL 


340. Refd. Wliifmoro v. Humphries (1871), L. li. 7 C. V. 
1 ; A.-G. V. Tomlliio (1880), 15 t^h. D. 150. 

844 . Unless accompanied by 

evidence to contrary.] —Do lo d. Lewis v. Bees 
(1834), H G. A P. HIO, N. P. 

Annotations Consd. Andrews v. Hallos (1853), 2 E. A IL 
340. Apld. Doo d. Croft r. 'ridi)ury (185+), 11 C. 0. 301. 
Refd. KinK«milt v. Millard (1855), 1 1 Exe-h. 313 ; Jilsburno 
V. Davies (1800), 35 I.. J. C. V. 103. 

845. .] Doe d. DunraveN 

(Earl) v. Williams (J83H), 7 C. A 3.32, N. P. 
Annotation Apprvd. AndrewK v. Hailes (1 853), 21 L. T. O. S. 

151. 

846 . — .] —Doe d. C^ropt A 

Skinner v. Tidhury (1854), 14 G. B. 304 ; 23 
L. .T. G. P. 57 ; 18 .Jur. 468 ; 2 G. L. B. 317 ; 139 
E. B. 124. 

Annotations : — Consd. Hernoy r. Hiekmore (1803), 8 L. T. 
353. Refd. A.-G. V. Toiiilinc (1880), 15 Cli. D. 150. 


847. 


Admission of previous 


encroachment,] - Kingsmill Millard (1855), 
J 1 Exch. 313 ; 19 .1. P. 661 ; 3 G. L. B. 1022 ; 156 
E. B. 8-49. 

Annotations :• Consd. Lisbnme r. Davies (1800), L. It. 1 C. 1*. 

250. Refd. A.-G. V. Tomlino (1880), 15 Ch. D. J50. 

848. Subsequent grant by 

lord of manor .] — K tenant encroaclu'd on an 
adjoining waste, part- of manor ))el<mging to l»er 
son, a minor. On her son attaining his majority, 
tlie homage jiresented that she had eiieroaelu'd. 
She t])ori‘ii})on applic'd for A obtained from her 
son, the lord, a grant of the, piece of laud so en- 
croached on. SJi(‘ ncv(T paid any rent for it , nrir 
was any service ever rendered in respt'et- of tJie 
grant. At the e\pii*ation of tlie tenancy, the 
landlord took possf'ssion, not only of tlu* land 
demised, 1ml of th(‘ piece of the waste encroached 
on. On ejo(’,tm(*nt- by Hk* lord of tlie manor 
Held: in the circumstances, th(‘ ordinaiy ))re- 
sumiition of law that an (‘n(;roachm(*nt- madi' hy 
a tenant is for the lierudit of his landlord was 
rebutted ; by the acc(‘i)tanc(' of tJie giant fi*om 
the lord, the encroaclu'r l)i‘(‘.a-n)(‘ his tenant, A 1 lit' 
lord was (‘iitith'd tosucei'ed.— Bp:rnky r. BicKMour: 
(1863), 8 J.. T. 353. 

849. — Inclosure by licence.] — 

The less('(‘ of certain jiri'inises for a term of niru'ty- 
nine years, dc]K*ndent on four lives, inchised, with 
the ass(*nt of t he lessor given hy woid of mouth, a 
piece of adjoining waste? which hohuigcd t-o the 
lessor, as lord of tlie manor, on the und(*rstanding 
that t-lie ])ii‘ce so inchised should be tnsited as if 
comprlsoel in the hsise. TJ])on the determination 
of the leases vvliieh was me)re than twernty-one 
ye*ars from the elate e.)f the; incleisure', t-hc reveu*- 
sie>ne‘]*s brought- e'jf'cl ine*nt- to reesiver t-lu* lanel se^ 
inedoseel freaii the* tc'uant //c/d .* the; assent of 
the la-ndle^rel to the inclosure* of the aeklitieinal 
pit'ce; e)f land diei neit. cre'ate suedi a t.cnane*y of the 
l.'ind as to bring t/he case within Bead Jh*e)pe;rty 
Limitatiem Act, 1833, s. 7, or x>**f^^vent sncli in- 
closurc from he*ing an encroachment, within the^ 
orelinary rule of law that an cncreiachment maele 
a tenant must he taken to be; made* for the; 
he;ne‘lit of the la.nellord, A tre'ated as ])art ejf the; 
elemise-d pre;mis<*s ; A cemse*quently the statute; 
diet neit begin to run till the de'terminat-ion of the 
lease, A jiltfs. were entitle;d t-o re*e;e)ve‘r the lanel. — 
Whitmore r. BeTMPiiRiEs (1871), L. B. 7 G. T\ 1 
41 J.. d. G. P. 43 ; 25 L. T. 496 ; 35 J. P. 807 ; 20 
W. B. 79. 

Anmdations Consd. A.-G. r. Tomlino (1880), 15 Ch. D. 

150. Refd. IfastiiijJTs r. SueldleT (1898), 71) L. T. 355. 

850. Not adjoining land demised— Benefit 

of landlord,]— A ndrews v. Bailes (J853), 2 

E. A B. 349 ; 22 L. .(. Q. B. 409 ; 21 J.. T. O. S. 
151 ; 17 Jur. 621 ; 1 W. B-. 306 ; 1 G. J.. B. 1034 ; 
118 E. B. 797. 
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Jnnotations : — Consd« Kingrsmlll v. Milliird (1855), 11 Excli. 
313; Berney V. liickrnoro (18G3), 8 Ij. T. 353. Refd. Buc d. 
(/roft V. Tidbury (1854), 14 C. H. 304 ; A.-G. v. Toinlbie 
(1880), 15 Ch. IJ. 150 ; Ne.sbilt r. MubIoUiori )0 U. C\, 
11918J 2 K. B. 1. 

851. ' — Unless accompanied by 

evidence to contrary.] — I^ok d. Ia.oyd r. .Iones 
(1840), 15 M. cS:. W. 580; 10 f.. .1. Ex, 58; 153 
E. 11. 080. 

AnnotoHons : — Refd. Andrews v. Hann.s (1853), 2 E. & B. 
340 ; Doe d. C'rofl v. Tidbury (1854), 14 C. B. .304. 

852. Evidence insufficient.] 

— To raise the presumption that an encroacJiment 
on waste land hy a tenant was made for the benefit 
of his landlord, it is not nec(.‘ssary tliat the land 
encroaclicd upon should be contiguous or adjoining 
to, in t)\c sense of conterminous with, the land held 
by him as tenant ; it is enough if it be so near 
thereto that it may be presumed that liis position 
as tenant enabled him to approve. Nor does the 
circumstance of the intervention of a small river 
a fence & a narrow strip of waste between the 
holding A. the encroachmeut i*(‘but tJie })rimd facia 
presumption, though there; be no direct access 
between the two across the stream. About forty 
years ago. A., a labourer, in the course of thiee 
years oomplet(‘d tiie incJosm*o of four acres of 
waste land of the manor of R, s(‘parated only by 
a small liver and a nairow strip of the waste from 
a farm held by li. urid<;r the lord ; & when tin; 
imrlosure was completed, U. paid A. til lO.v., A, 
took ]u)ss(*ssion of tin; four acr<‘s, A occupied them 
witii the faim. At/ tin; expiration of his t(‘rm, B. 
claimed t,o be entitliuJ to the fee simple of tlu; four 
acres ; A, in ejiM tini'nt by the lord, who claimed 


them as an encroachment by his tenant for his 
benefit, a vc^rdict was taken for the pJtf., the wiiole 
matter bting reserved for the consideration of the 
ct., who were to draw infeivnces of fact ; the ct. 
drew the inference that the encroachment was 
made by A. as the servant of B. ; — Held: there 
was nothing in the relative position of the in- 
closure A the; farm to rebut the presumption that 
Ji. held the inclosure as paid- of the farm. — Lis- 
BUKNE (EAitb) V, Davies (I86fi), L. K. 1 C. B. 250 ; 
liar. A Buth. 172 ; 35 B. J. O. J". 103 ; 13 L. T. 
705 ; 12 .lur. N. S. 340 ; 14 W. B. 333. 

Anrwidlicns : — CoDSd. Whilinoro v. Humphries (1871), 

L. K. 7 O. P. 1. Refd. A.-U. V. Tomliiie (1877), 5 Ch. D. 

7.50 ; Nesbitt r. Alablethorpc U. C., [10181 2 K. B. 1. 

853. Holding tenements under different 

landlords — If not for benefit of one landlord — 
Presumption of benefit for other.] — Doe d. Buck v 
« (1819), 13 1j. T. O. S. 325. 


:t. 4. -other cases. 

854. Person encroaching not estopped — From 
showing title by lapse of time — By description In 
subsequent conveyance of contiguous land as waste.] 

-Doe d. London (Du.) A- Maushall v. Wihgiit 
( 1819), 1 Stark. 349, N. P. 

855. Acts of ownership over encroachment — 
Not evidence of title to surrounding waste.] — 
Smith r. Lisricu, No. 979, post. 

Acquirement of easement — In respect of signpost 
of public house.] -NVe No. 1981, 
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Sect. 1. BY AGREEMENT. 

856. Consent of majority — Binding after thirty 
years.] — Lands liad bctui inclosed tliirty years by 
cmisent of most of tlie parishioners : — Held : tJiey 
should continue inclos<‘d. — P kkjot v, Kniverton 
( 1()07), Toth. 109 ; 21 E. H. 138. 

857. — Presumed after lengthy occupation — 
Coupled with acts of ownership.] -In 1735) it was 
agre(Ml between tlu* lord fre(*hold tenants of a 
manor, tliat- no other part of the wast.es of tlu; 
manor should at- any t-inie lh(‘reafter he inelo.sed 
or built npon, unless i>y the mutual consent of tlu* 
lord of the manor for tlu* time being, Nr- of the 
gr(‘a.t/ei* part in number A:, value of the frecdudd 
tenants of the said manor under their liands A 
seals, cV- in case of any imiirovenu'uts A inelosures 
hy such coiLsent that the same A; all profits A: 
advantages arising therefrom should belong to 
be divi(led between tlu* lord A freehold tenants 
in the proportions tlu‘rein mentioned. Tlu; 
articles of agreement wer<; (umfirnied by a private 
Act/ of PaT'hament pass<;d in the same year. Per- 
sons were appoint (*d by tlu* lord A: freeholders to 
receive the rents on their belialf, A: books wer<* 
ki;pt showing bow tlu* r(*nts \ver(* I’cceived A- 
divided, in accordance with the provisions of the 
agreemf*nt. An entry app(‘ared in one of these 
books in 1803 t-liat It. paid a rent of £1 l.s. in 
respect of certain premises which were tJu*re 
described as a stable ; & it/ api)i*ared from cut lies 
in the books that- he continued t-o do so down t-o 
1808, when the property then in tenancy was 
mentioned as held by Jh at- a yearly rent of 
112 12«. Gd. In 1811 D. was enter(;d as holding a 
coal warehouse at the rent of £4 10.s. “ now k, in 
future.” In 1813 1). paid the same rent in respect 


of a coal A corn wai’(*house, 6c that rent was paid 
hy 1). A his successors in t ith; until just bt*fore this 
action was bi'ought- : - //c7d ; (1) ;i consent to the 
inelosure of the propert y in (piostion, in accordance 
with the agreement , might- in the eircmnst-ances 
be fairly assumed ; (2) the result of i>ossession 

uiul(*r .such cons(*nt- was that- a tenancy fi’om year 
to year was er(*ated. Wki.i.eIv v. Si'one (1885), 
51 L. J. (Ui. 197 ; 53 L. T. 3G1 ; 33 W. B. 121, 
il A. 


858. Power of court to bind dissentients.] — 

Magdauen (Iolli'.ge, Oxford (Priouends & 
8choI/AR.s) V. lliDio (1G13), Tot-li. 110 ; 21 E. B. 138. 

859. — — .] — Tile ct. compelled certain men 
that W'onld not agr(*e to itudosures to yield, & 
hound a colh‘ge that would not consent, liaving 
larul wat-hin the man(»r so inclosed. — (.Cartwright 
V, J)ROPE (1919), Toth. 110 ; 21 E. B. 138. 

860. Not parties to the agreement.] — An 

agreenu*nt for an inclosure ordered to bo performed, 
notwit hstanding tliat all persons intero.sted were 
not parties to the agreejm*nt, since such parties 
were not bound by t-lie decree, & tlu* inelosure* was 
for t he public good. — T hirvei’on v. (Com jeu (1 Gtil ), 
1 Cas. in Ch. 48 ; 3 B(*p. Ch. 13 ; 1 hCq. (Jas. Abr. 
101, pi. 5 ; 22 E. B. GS8 ; snh uom. Anon., Nels. 79. 

861. Only freeholder of manor.]— -One 

who is the only froehohler of a mu nor in right/ of 
his chureJj cannot be; compe*lled to consent to an 
incle)sure. — (Ce^NSTAiH.E v. DAVENPe)RT (IGGG), 1 
Be*p. Ch. 259 ; 21 E. B. 507. 

862. Agreement by husband— Enforced against 
widow.] — A feme covert after the death of her hus- 
band bounei by an inelosure to which he liad agrocfl, 
it appearing th.at her estate; was much improved 
by the inelosure 6^ that by disturbing it she aimed 
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Sect, 1 . — By agrccvmii. Sects*. 2, 3, 4, 5, 0 7 : 

Suh- sect. 1, A . <V; /y.] 

ai an iin reason advanl-aj^e to herself. — R otit- 
WJ5LL V. WmrnaNTJTON (1087), 1 Vern. 450; 1 

Eq. Cas. Abr. 101, pi. 0 : 23 K. 11. 582, Tj. O. 
Annotatiov Refd. Cecil r. SalLsbury (IfiDl), 2 Vcni. 221. 

863. Grantee of the lord — By consent of 
tenants «& lord.l— Tv.ssp:n r. (Jlauke (1774), 
Lofft, 400 ; 3 Wils. 541 ; OS E. K. 700. 

864. Tenure of lands allotted.] — By agi’eemeni 
botwoeii t.ho lord & the copyholders, waste lands 
of the manor were inclosed allot! od ; — Held : 
the allotments taken by the copyhohlers were of 
freehold tenure. — P aine r. Ryder (1857), 24 
Beav. 151 ; 53 E. R. 314. 

865. Yearly tenancy - Rent-books showing 

property held at yearly rent.] — Wei.ler v. Stone, 
aVo. 857, ante. 

866. Waiver of agreement — Conduct amounting 
to.] — By an agreement bet-we(‘n a lord & his 
tenants for inck>sing a common, it was agreed that 
th(* t-c‘nants slioidd quit their )*ight of common, & 
tl )0 lord should release them all quit-rents. Tlie 
inclosure was prevented by pulling down the 
fence, the tenants continued to use the common, 
& some of them to pay tlicir quit-rents : — Held : a 
waiver of the agreement.- Lanesiiorottoii (I^ady) 
V. OoKSHOTT (1719), 1 Bro. Pari. Pas. 151; 2 
Eq. das. Abr. 207, pi. 2 ; 1 E. R. 479, H. L. 

867. Effect of agreement — Allotting portion of 
waste to trustees for commoners- In lieu of common 
rights — Passes whole of lord’s interest.] — Where 
tlie hn’d of a manor ])y feoffment grants certain 
]>ar(‘els of common or wa.ste lands to truste(‘S, for 
tlie heiadit. of thenis(*lves the rest, of t he t(‘iuints 
ot th(' manor, in lieu of their several claims of 


(‘ominon in all tli(‘ rest of the wastes coirimonable 
grounds in tlu‘, manor, the whoh* of tJu* lord’s 
iiit.erest. ])ass('s, A: tJi('ic is no j’esulting trust* for 
him as to the ownership of the soil. — luwiN 
(Vtscoont) V . Simpson (1758), 7 Rro. I’ail. das. 
3U<i ; 3 10. R. 199, ILL. 

See, also, No. Oil, Nos. 0S8, 989, post. 


Sect. 2.- BY CUSTOM. 

868. Custom cannot be pleaded against pre- 
scription for common.] — Spooner r. Hay & 
Mason, No. 80, ante. 

869. Inclosure by lord — With consent of 
homage.) — In the manor of S. t here was a custom 
tiiat the lords of the manoi’ might, upon the pre- 
sentment* of seven of tlie copyliolders determine 
what vyastc ground was ymt to be sf‘t out tV; in- 
closed in order to build on tlie same, t hat if sucJi 
presentment was agreed to by a ma.jority of the 
homage at the next ot., the inclosurc^ might be 
made Held : tliis was a reasonable usage Ac lit 
to be established.— Wentwor'I'ii (Lady) v. Ck.AY 
(1670), das. Ie7np. Finch, 263 ; 23 E. R. 1 14. 
Annoiafion Consd. PaniRoy v. CruddaR, llSOli] 1 Q. B. 228. 

g 70 . Erection of houses — Reservation 

of right by lord presumed.) — F( u.kard v, 11km- 
ME'IT (1776), 5 Term Rep. 417, n. ; 101 E. K. 234. 
Avnofaiion^ :~J)istd, Arlett r. Ellis (1827), 7 B. & C. MG. 

Consd. Ililtori r. Granville (1^8U), .'i Q. B. 71)3 ; Ifall v. 

(1877), 4 Ch. D. GC7. Refd. WakoiloJd v. Buoeloiich 
^ ’ Bobiiisoii i*. Dnlcep Sin^h (1870), 

II ( h. 1>. ; JlamRoy v. Uuddas (1892), G2 L. J. Q, B. 


871. Against freeholders with rights 

of common.] — Lascelles v, Onslow (Loud), 
No. 620, aide. 

872. After exhaustion of product.] — Tres- 

p^s for breaking^ Ac entering throe closes in 8. 
Plea^ in just ification : («) a j’ight ot common of 


turbary ; (h) of pasture. Replication, that the 
closes are parcel of 8. Moss, within the manor of 
8. ; that* there are divers ancient messuages which 
had liad common ot turbary Ac. y^asture upon, the 
wast e. Tlie repl i (?at*ion t*hcn st ated a custom within 
the manor of 8., for thc 3 owners of 8. Moss, by 
themselves, or their moss-reeves, to assign to the 
ownei*s of such ancient messuages certain reason- 
able proportions of the moss-dales, to be by them 
held in severalty, for the purpose of getting txirves, 
A:, after the moss-dales should have been cleared, the 
ownejs of the moss should liokl them in severalty, 
discharged from all common of turbary Ac pasture. 
The reyilication then st ated the clearing Ac approve- 
ment of the closes accordingly. Rejoinder, 
travelling t*he custom, Ac verdict for ydlf. On 
motion in arrest of judgment it was objecteii, 
(a) tliat the custom was bad, as ext*ending tu 
messuages without t-he manor ; (f>) ibal* it was 
bad, as reymgnant to the riglit claimed in the 
plea ; (c) that it was bad, as not being stated to 
extend to all the ancient messuages ; (d) that it 
was bad, in st ating that “ reasonable yiropoiHions ” 
were tu be assigned: — Held: the custom, as 
stated in the replication, was good. — Ct^rkson v. 
WOODTIOUSE (1782), 3 Doug. Iv. B. 189 ; 5 Term 
Rep. 412, n. ; 99 E. R. 606 ; affd. (1786), 3 Doug. 
K. B. 194, Ex. Ch. 

Distd. Arlett v. EIIIr (1827), 7 B. & C. 84 G. 

Consd. Hilton v. Gnmvlllo (1844), 5 Q. B. 701. Reid. 

Wiikclicld V. Biiccbnicb (18G7), ]j. R. 4 Eq. 619. Mentd. 

Tyson V. Smith (1899), 0 Atl. & El. 40G ; Doe d. Effrcinont 

r. Pultnan (1842), 9 Q. B. G22 ; Bristow r. Gonnlcau (187S), 

.9 App. (^as. 04 1. 

873. Evidence of custom ^ — Erection of 
houses.] — Evidence tliat tJio lord ol* a manor has 
from time to tim(» erected hou.ses to tlu* exclusion 
of tJiose claiming a right* of common, is not* to b<3 
))Iaced in coiny^iditiou witJi (‘vidimce of Jong enjoy- 
ment, couy.)l(‘d willi an acknowledgment, of dc‘ft., 
t*lie lord of the manor, by deed, that* tJie confirma- 
tion of tlie conimoiK'rs was esscqilial to an a.li<‘nation 
of part of such common. — Drttry i\ Moore (1815), 

1 8tark. 102, N. V. 

874. Leaving sufficiency ol common.] — 

Ahletj' V. Elijs, No. 91, ante. 

In forest.] — See Bart ITT., 8ect. 1, ante. 

Approvement by lord.] — Sec, (pmerally, Part IX., 
Sect. 5, a}dc. 

875. Inclosure by commoner-^ Right of lord to 
approve not abridged.]— I lunEcr.EY v. Page, No. 
591, I'D? k*. 

Sef\ Jiirther, No. 163, ante; (kiPYiiuLDS. 


Sect. 3.— BY WAY OF APPROVEMENT. 

See Part TX., Sect. 5, ante. 


Sect. L— BY ENCROACHMENT. 

See Pari XII., ante. 


Sect. 5.— IN WOODS AND FORESTS. 

,SVr Nos. 269, 273, 274, a)dc. 


Sect. 0.— UNDER PARTICULAR ACTS FOR 
SPECIAL PURPOSES. 

aScc Part IX., Sect/. 6, a7iie. 

Sect. 7. —UNDER INCLOSURE ACTS. 

Note, — The Acts now in force relating to Inclosure 
of Coimnona are Jnclosurc Avis, 1845 (c. 1 18), 1846 
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( 0 . 70), 1847 (c. Ill), 1848 (c. 00) 1849 (o. 88), 

Inclostire Commissiovers Acf^ 1851 (c. 63), Incloaure 
Acts, 1852 (c. 79), 1854 (o. 97), 1857 (c. 31 ) <fc 1859 
(c. 43), Inclosure, etc,, Expeymes Act, 1868 (c. 89), 
Commons Act, 1870 (c. 50), Commoyut {Expenses) 
Act, 1878 (c, 50), Commons Act, 1879 (o. 37), 
ConimonMc Rights Cornpensaiion Aci, 1882 (c. 15), 
& Commons Aci, 1899 (c. 30), cfc are referred t6 hi 
this Section as 1845 Act, 1840 Act, 1847 Act, 1848 
ct, 1849 Act, 1851 Art, 1852 Act, 1854 Act, 1857 
ei, 1859 Act, 1808 Act, 1870 Art. 1878 Ad, 1879 
1882 Act, & 1899 Act, respectively. 


SUB'SKrT, 1. — C<)N8TUUCTTON OF ACT8. 

A. In General. 

876. Trustees for dividing common — Implied 
incorporation.] — Tixintecs iirulcr an Act of Parlia- 
inoni for dividing <Si inclosing a common : — If eld : 
to be a oorpn. by implication.- -Ex p. Nkwi’OTit 
Mausi! TitrsTKKs (ISIS), 10 Him. 340 ; IS \j. J. Oli. 
49 ; 12 .Jur. 9,32 : 00 K. 11. 907. 

Annotation Refd. Willingalo v. Muit-luncl (18(iG), L. P. .1 Eq. 

JO.'I. 

877. To be interpreted according to its own 
provisions.] — Bkli. v. Dudley (Dahl), No 898, 
post. 

878. To be interpreted as a whole.] — Held : 
in construing an Iriclosurc Aci it is right, to take 
the whole of the document as one complete 
document.. It is not. sufilcient to take out one 
sect. ^ disregard ot hers whicl) are germane t o the 
same Hu])ject.~ A.-G. Hettli^: lluRAi, Distimut 
C oimcii, V. lJJNP:sr)ALPJ iluiiAL DtsTiuoT Council 
( 1902), S(> D. T. S22. 

879. Recitals in Act — Not conclusive evidence.] 

— Recitals in an Jnclosure Act are not conclusive 
evidence against poj'sons claiming through original 
allottees under the Act but may be rebutted by 
other evidence. — M eutten.s v. IIjll, |lt)01] J Ch. 
812 ; 70 D. J. Ch. 489 ; 17 T. h. II. 2S9 ; sub uom. 
Matittkns V. Hill, SJ D. T. 200; 05 .1. P. 312; 
49 W. It. 408. 

Meaning of “ soil ’’—Whether minerals included.] 

’Sec Nos. 892, S9.3, 891, 895, 890, post. 

Meaning of “minerals.”] — See Nos. 89(h 891, 

'post. 

As to appeals.] —See Sub-sect . 1 1 , post. 

B. As to Sporting JSglds. 

880. Reservation of manorial sporting rights — 
Sporting rights extinguished— As incident to owner- 
ship of soil. I — To trespass quarr clansum fregif, 
deft, pleaded, that by a. ])iivate Act- of Parlifimeiit, 
reciting that P. was lord of t-he manoj* of M. &- as 
Hucli lord, .seised of the soil of the manor, comujc»ii 
aV; waste lands in the parish of M. ^ t-liat- P. & 
others were proiirietors of messuages etc., witlun 
t-he parish as such, entitled to rights of common 
over the waste lands, it was enacted, that- the 
Wiiste lands should be inclosed, that 1’. should 
luive one-eighti'cntli part of them in comjx'iisation 
for Ids riglit t/O the soil, A:, tliat the rest should ])e 
allot.t/Od among the several })ropri etui’s of mes- 
.suages etc., in lieu of their right.s of connnon, 
provided that nothing in the Act should prejudice 
the right (d-c., of P., his lieirs oj* assigns, to the 
seigniory & royalties incident to t he manor, but 
t.hafc P. his heirs etc. all succeeding lords of the 
manor, should hold & enjoy all courts etc., fail’s, 
markets, stallages, tolls, riglits, royalties with 
free warren, & liberty of hunting, hawking, 
fishing & fowling etc. privileges, etc., matters & 
things whatsoever to the manor, or to the lord 
thereof for the time being, incident , belonging or 


appertaining. The plea then alleged that the 
allotment was tluly made, that the locus in quo 
was allotted to 1., wlio took possession of Ac 
occupied the same by virtue of the allotment, & 
that from thence until the time when, etc., the 
same had been possessed in soveralt.y by T. & plt.f. 
&- t hose claiming under I. ; that P., at the tiini't 
of the passing of the Act, was seised of the manor 
of M. with the rights, royalties, & appurtenance.^ 
thereunto belonging ; that all the estate etc. of 
P. had come to deft. ; Ac deft, being so seised 
justified the trespass, for the purpose of hunting 
Ac fowling i— field : (1) whether the legal seisin x)f 
tile freeliold was vested in the lord until the 
execution of the award or no!-, the plea showed 
that pltf. was entitled to tln^ (exclusive possession 
of tlie close, which sulllciently enabletl him to 
maintain trespass ; (2) the right of huniing Ac 

fowling over the allotments of the common lands 
wius not reserved to the lord by the clause in the 
inclosuro Act, the object of that clause being to 
reserve to the lord all those manorial rights wliich 
lie iiossessed before the inelosure, as lord, except 
the right to the soil ; Ac tlie power of the lord to 
sport over a waste within bis manor, being, not a 
licence or liberty, but a mode of enjoyment of his 
own property. — Greatiiead v. Mohlky (1841), 3 
Man. Ac G. 139 ; 3 Scott, N. 11. 538 ; 10 L. .7. V. P. 
246 ; 1.33 E. li. 1090. 

jirinotntions : — Js tx) (1) Refd. Marl.yn r. Williams (1857), 1 
IT. & N. 817. yU 1o (2) Distd. Ewart v. (Irahain (18.50), 7 
H. L. CaH. :t01. Consd. Hilt-on & Walkorfiekl Overstn^rs r. 
IJowos OveiKoei-H (18G(>). E. Ih 1 Q. Ih 051). Distd. Locon- 
lU'kl V. Dixoa (18(57), L. IL 2 Exrli. 202. Consd. Sowerby 
V. Smith (1874), L. IL 0 (1. 521 ; Dovonsblrc v. O’Connor 

(18'JO), 24 O. B. I). 4GS. Refd. Bruco v. Holllwoll (I860), 
5 IT. & N. (509. 


881. 


.] — An inclosuro Act after 


directing one-sixteenth of t-h(‘ common land to be 
allot ted t-o t In^ lord of t-h(" manor as a compensation 
for his riglit to the soil, tk- th<‘, residue, with certain 
ex(;eptions, among the commoners, cont-a-ined a 
]>roviso that- nothing in t-lie Act slioukl defeat, 
lessen or prc’judice t-he right, title or interest of 
the lord to the mines Ac minei’als in or under the 
commons, or to any seigniories or royiilt.ies incident 
<Sc belonging to the manor, t-he same being thereby 
roserveil to the lord, witli full power for him at all 
times to liold Ac enjoy all rents, lines, duties, 
customs A9 services, A:- all ct-s. Ac jicrtpiisitos Ac 
liberty of hunting, coursing, fishing Ac fowling 
within Ac throughout the. manor, Ac all goods & 
chattels of felons, tr(‘asure-trove, waifs, (*st-rays, 
forfeitures, royalties, jurisdictions, framdiises Ac 
])rivileges what-soever to the manor incident- or 
appertaining, other tlian Ac exc<^})t such right as 
could or might be ehurned by liim as owner of the 
soil A- iidieriiance of the commons, in as full, 
amx>h‘ »k- hi’nedeial manner, to all intents pur- 
poses, as if the Act had not l)oen juissed. As 
owmu’ of the soil of the commons, the lord liad 
before the Act t-be free Ac exclusive, right Ac liberty 
of sliooting A:- killing game tliereoii, but l.]i<’re was 
no riglit of free chase or free warren witiiin the 
manor : — Held : the lord retained no right, to 
shoot over tin? allot-ments. — likUOE v. Helliwell 
(1860), 5 H. Ac N. 609 ; 29 1;. J. Ex. 297 ; 2 I.. T. 
292 ; 157 E. R. 1323. 

Annotations : — Consd* Hilton & Walkorflcld Oversoers v. 

Bowes Uvoi’socrs (18(5(5), L. B. 1 Q. B. 050; Howerby i\ 

Smith (1870), L. JL 8 C, 1*. 514 ; Devonshire v. O’Connor 

(1800), 24 D. B. D. 4G8. Refd. Sowoihy v. Smith (1874). 

L. K. 0 C. P. 524. 


882. .] — An inclosure Act directed 

the comra. appointed thereby to allot to the lady 
of the manor, her heirs Ac assigns, a certain pro- 
portion in value of the lands to be inclosed in lieu 
of Ac a.s a full comi)onsation for, the right & interest 
of sucli lady of the manor in Ac to the soil of the 
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7. -Under inclosure Ads: Suh'^sedA ,3. cfc C. 
(a).] 

lands, & to allot the reshlno amongst oilier persons 
entitled to rigid s of common ; ^ it was enacted 
that the several allotments slionld be vested in 
al]ott(‘es res]ieetivc‘ly‘in full bar & satisfaction of 
all rights of common other rights & interests 
whatsoi'vor in, over & upon the lands, except such 
manorial rights as were thereinafter reserved to 
the lady of the manor, lier lieirs assigns; ik> 
that all rights of common should cease over the 
lands. The reservation clause provided that 
nothing in the Act contained should prejudice the 
right, title or interest of t he lady of the manor, her 
heirs ^ assigns, in or to the seigniory of royfilties 
incident or belonging to the manor, but that she 
might hold A" enjoy all rents, quit-rents & other 
rtmt.s, reliefs, duties, customs, &; services A all 
cts., perquisites, A profits of cts., rights of fishery, 

liberty of hawking, hunting, coursing, fishing A 
fowling within the manor, A all tolls, fair's, marts, 
nrarkets, stallage, goods A chatt-els of fdons or 
dcodans, etc., royalties, jurisdictions, franchises, 
matters A things whatsoever to tJie manor, or to 
the lord or lady thereof incident, or belonging, or 
which had been theretofore held A. enjoyed by 
the lady of the manor or any of h(‘i' ancestors, 
other than A except such common right as could 
or might be claimed by the lady of the manor as 
owner of the soil A inheritance of the commons or 
wa.ste grounds: Held: tlu; Act did not reserve 
to the lady of the manor the right of shooting 
which she fornualy possessed ovc'r tlu* lands allotU'd 
under the Act by virtue of lier ownership (jf the soil. 
— SovvrRUJY V. Smjtu (1871), L. H. 1) V. T. 521 : 43 
L. ,7. C, P. 290 ; 31 L. T. 309 ; 23 W. U. 79, Mx. (^h. 
Annotalion : — Apld. JJc.vonshiro v. OToniior (ISUO), 21 

Q. U. J). 4(5S. 

883. ‘ .] "(1) lly a private inciosure 

Act. an allot-rntmt was directed of ci'j’t.jiin waste 
lands, the mines, etc., under the allotmi'nts Ixiiig 
reserved to the* lonl ; the allotments were declared 
to be the freehold of th(* allottees to all int-ent-s A 
purposes what/so(;ver. 'the reservation clause 
provided t hat nothing in tiu' 7\(!t contained should 
prejudice the right, title, or interest of the. lord of 
thi' manor, his heirs A. assigns, of, in, or t-o the 
coal, etc., under the allotments, or of, in, or to 
the seigniories A royalties, franchises, A liberties, 
incid(‘nt A belonging to tin? manor ; but that he 
might have, liold, take, A enjoy “ all rents, ser- 
vices, cts., (‘t-c., ])iscari(‘s, lishing, hunting, hawking 
A fowling, <‘t.c., A all oth(*r royalties, liberties, 
franidiises, privilegi's, pre-eminences, jurisdictions, 
A a])purl.enances whatsoever to the* barony A 
manors or to the lord or lady theri'of foi* the tiirui 
being incident., ai)i)ert.aining oi* belonging, or 
which have been anciently \ised, exercised, A 
enjoyed by the lord or lady of the barony or 
manors, other tlian A except such right of common, 
pasturage, A free warren in res])ect. of <!onies, 
which was ird.(‘nded U> bt* extinguished, as could 
or might be* claimed by him, her, or them as 
owner of the soil of the moors, commons A w'aste 
grounds, in as full, amj)le, A beneficial manner as 
he could or might have held A enjoyed them in 
case the Act had not been passed. The* clause 
t.h(‘n d(*alt. wit h the rese'rvatlon of minerals A gave 
all n(‘(U‘ssary wayleav(*s A powers of search A work- 
ing 1.0 t he lord. It did not- ai)])(*ar whether before 
t he Act there was a general right of free warren in 
the lord :—lIdd : the Act did not confer on or 
r(\serve to the lord an exclusive right of shooting 
gami^ ovtT tlio allotments. 

(2) A right of shooting game ov(*r allot.ments 
declared by an inclosure Act to be the freehold of 


the allot t.oes can only bo reserved to the lord in 
express terms or by necessary implication. — 
Devonshire (Dukf:) v, O’Connor (1890), 24 
Q. B. I). 408 ; 59 h. .1. Q. B. 200 ; 02 L. T. 917 ; 
54 .7. V. 710 ; 3S W. H. 420 ; 0 T. L. H. 155, C. A. 
Aniwtntiovs : — As to (1) Consd. EiToyd v. (Joiilthanl, [1808] 
2 Gh. 358. Reid. U. v. Speyer, li. v. I'asyol, [1010] I K. B. 


884. Sporting rights not extinguished- 

Vested exclusively in the lord.) — An Act. of Parlia- 
ment, for allotting the land of a stinted pasture of 
a manor for the imrposes of improvement, in 
which lYianor t.here was no right of free warren, 
declared all t he allotments freeiiold to all intents 
A purposes. It then reserved to tlio lord t he right 
to mines, A the right t-o get the minerals, making 
compensation for damage to the herbage ; it 
declared the allotment to him to be in full recom- 
pense A satisfaction for all Ins right A interest as 
lord of the manor in A t.o the residue of t lie stinted 


pasture. It provided t.hat he slmuld enjoy 
seignorios, royalties, etc., also right of hunting, 
shooting, fishing A fowling in, through A over tlic 
st.inted pasture, A every part A allotment t.hercof, 
A all other seigniories to the lords of the manor 
belonging, except tliose bari*ed by the Act, in as 
full A ample a manner as if the Act had not been 
passed : — Held : the lord still i)osscssed the ex- 
clusive right of hunting, shooting, etc., over t.ho 
allotments. — E wart r. (Irajiam (1859), 7 1 1. E. Cas, 
331 ; 29 L. .T. Ex. 88 ; 33 E. T. O. S. 349 ; 23 
.E P. 483 ; 5 .lur. N. S. 773 ; 7 W. B. 021 ; 11 
E. H. 132, 11. Ij. ; afff/. 8. C. suh now, (JRAIIAM r. 
Ewart (J850), I II. A N. 5.50, Ex. Ph. 


- Consd. nilloii & Walkrrflehl OvorsetTS v. 
Bowes Overseers (18(5(5), J,. U. 1 Q. B. 35tl. Apld. beinm- 
fiold V. Dixon (1S67), Jj. TG 3 Kxeli. 3(1; iM UKifravo r. 
Forster (1871), li. b. (5 (). B. .5!M) ; Consd. Sowerby v, 
Hndth (1874), Ji. H. 1) il 1\ 521 ; Di'vonsldre i*. O’Gomior 
(18110), 21 Q. B. D. 1(58. Refd. Blades i\ (18(55), 

20 G. B. N. S. 214. Mentd. JelTryes e. Ev^anw (18155), 11) 
('. B. X. S. 21(5 ; Bothers a. St. (bTinans TTiiion (187(5), 35 
Ij. T 332 ; FilziianUiigo e. Piireell (il)()8), 1)1) li. T. 151. 


Act an allot in enl. was dir(‘( t ed of cert ain waste 
lands ; by s. 21 the mines, (d-e., iimh'i* tlu* allot- 
nu'nt.s w(‘re nut- to he tak(‘n into the valuation of 
the allot ments, t hey being reserved to t he loi d ; by 

s. 32, subject to the reservations in thci Act., tin* 
allotments were to be the* fre(*holds of t be allottees ; 
by s. 31 it was xirovided tbaf. the lord should liavi* 
all rents etc., ]Yiscaries, lishing, hunt.iiig, hawking, 
A fowling, A all beasts A birds c.onsider(*d as gnnie 
etc., A all otlier royalties, lil)(‘rl.i(‘S, privileg(*s, 
franchises, pre-emin(mc(‘S, jurisdictions A ai)]Yur- 

t. enanci*.*'’ in as ample a manner as they were then 
or had boc‘n theretofore used, exercised A enjoyed 
by him, or as he “ might, or could have held, used, 
et.c., tile same ” in case the Act. had not. ln‘t‘n 
X)ass('d ; that s(*ct. contairu'd no referenci; to 
mines, bnt s. 35 reserv(‘d t.bem to the lord, with 
certfiin iiowers of search A w'orking. Before the 
Act tliere was no riglit of free warren in the lord ; — 
Held: tlio Act reserved to the lord an exclusive 
right of sporting ovi'r the allotnu'nt s, Ekgon- 
FiEF.D (Lord) r. Dixon (18()7). E. 1L .3 Excli. 30 
37 E. .1. Ex. 33 ; 17 E. T. 288 ; 32 ,7. P. 4 ; 10 


W. B. 157, Ex. (111. 

— Consd. Sowerby v. Siidl.h (1871), b. R. 9 (J. P. 

524 ; Devonshire r. O’Goimor (IKUO), 24 Q. JJ. D, 4(58. 

886. Waste convened into stinted pasture — 
Rights of game reserved — Rights of shooting vested 
in lord.] — A manor, with all tbe wastes A rights 
of .s])or1ing (*t.c. was conveyed to trust.ees in trust 
for the owners of amdent. tenements within the 
manor. By an award confirmed by an inclosure 
Act, t-hi^ wast.e of tlie manor was converted into 
a stinted pasture ; a certain number of sl ints 
were allotted to the trustees as lords in trust of 
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the manor, & a propoi'tionato niiinber to each 
freeholder, ancient or otherwise. Tlio awaixl 
provided that the right & interest in all mines 
under tlie lands to be inclosed also the right to 
all manor game upon the said lands lx; not. in any 
way affected or intinfered with by t.lu; inclosure ; 
Sc that all persons mititled to such mines game 
had the same rigiit of entry Sc^ other rights as 
heretofore used Sc enjoyed Ilcld ; the elfect of 
the award coupled with 1815 Act, s. IIO was to 
pass the soil in t.lio stints to the lords in trust Sc 
tlie fr(;ch()lders as tenants in common Sc to leave 
the right of shooting in the lords so that the right 
was severed from tlie soil <te bi'caim* an incor])oreal 
right in gross. — Hilton Sc^ Wat.keim'Teld Oveh- 
sEEiis r. Howes Oveusioeus (18(50), 1^. It. 1 (i. H. 
;15» ; 7 H. cV: S. 1^23 ; 35 L. J. M. C. 137 ; It L. 

512 ; 11 W. H. 30S. 

Arruohdinw : -Distd. H. v. Rliyninoy Ry. 0 HCiD), L. 11. 4 (L R- 

270. Reid. R. r. Ratt’e Union (irdns. (IS0()). S R. & S. 12. 

887, — — Right of game not reserved — Ex- 
clusive right of shooting divested from lord.]— 

Hy an inclosuri; Act, the eomrs. w(‘re authorised 
to x.ppor(.ion to the lonl of tlie manor, in .satis- 
faidlou for liis right <V: interi^st as such lord, a cer- 
tain (piantity of the vaslc in catllegates. Dy a 
subsequent. S(‘cl., riiciting that ttie waste was of 
such small value as not to bear the exi>onse of 
b(;ing allotted, tlie eomrs. W(‘re empowered to st;t 
it outi in on(‘ inclosure, Sc to ri'gulate the stint 
among the ownci's of land entitled to rights of 
common, awarding them sluHqigates in ])]*oportion 
to t h(‘ir s('v<;]*al rights. ^Flie projnh't ors or piu'sons 
entlthxl to the gri‘ater part of the .sheepgates wctc 
then empowered, with the consimt of the lord, to 
a])point. <;omi‘s. to divide tliis stintixl pasture into 
a.llot incuts t o amongst the projii-ietors of the 
said common oi* waste; land, in proportion t.o tindr 
respective riglits Sc interests tlK'rein. A further 
seel, reserved to the; lord (he rigid, to enjoy, 
S(*arcli for, A' worls all mines, minerals, Sc otln‘r 
rights tV ])rivileg(‘S in tlie waste, exe(‘])t tlie right 
to t/he soil thei'cof, for which a compensation was 
tlicreinhcl'orc diri'ct.exl to lx* made, in as full, 
a,mpl<‘. Al biMudicia.l a mannci- as if t he Act. ha.d not 
ht‘en made* field : the* e*lTeed. of the* Ae*t Wfis t-e) 
take* fremi tlie* hirel tlu* right to the soil of the; Avaste 
tV with it the* e*\e*lusive* right eif sporting t.ln*re‘e_)n. — 
lloniNseiN r. Wray (KS(>(5), L. \i. j C’. i\ IIMJ ; U 
L. 'V. 131. 

AntuddUvn : -Distd. hfowerby r. Smil.li (IS7.‘)), U. R. 8 (J. J'. 

. 011 . 

Jurisdiction of commissioners to separate sporting 
rights.] — See Ne). i)12, yoM, 

Shooting rights of the lord as owner of the soil.] — 
AVc, (fcneralljj, I’art IX., Se*ct. 1, (nde. 

Right of free warren.J -See l^irt A"., aide, 

C» Ah lo J\finin(f li’ujhlH. 

{(i) In (ten era/. 

888. Express reservation of rights & royalties 
to lord — Mines under allotment to tenant not 
included.]^ — By the terms of an inclo.sui’e; Act, fen* , 
inclej.sing the wasteis of a manoi*, a certain portion ; 
was to be made to the lord ifi lie*u of his right Sc , 
int erest in tJic* soil, Sc the r(.*sidm; wa.s t.o be alloU.e‘d j 
to the seve*ral tenants in fee*, discliarge'd from all | 
customary tenures, et^c. : —Held : a saving clause, j 
res(;r\ing to the lord ail se',igiiie)rie*s incident to tiie i 
raa.n()r, & all rents, tine's, se‘rvic<;s, (‘tc., Sc all other i 
royalties Sc manenial jurisdictions whatever, did ■ 
not rese;rve mifie's undej* thosei aUotment.s t-o the I 
tenants, tlioiigh there was a subsisting h;ase of ! 
such mines at the time the; Act passed, granted by 
the lord of the manor. — Townlioy v. Girson (1788), 

2 Term Rep. 701 ; 100 111. R. 377. 


Anmlations :—ConBd. Rourno v. Taylor (ISOS), lo Eartt, 
180; 1)00 d. Lowes r. Davidson (1813), 2 M. & S. 17r>. 
Distd. K. V. Ritt (LS33), 2 Nev. & M. K. R. 3(5.3. Consd. 
(iraharn r. Ewart (185(5), 1 H. & N. .550. Distd. ITotlv r. 
Solly (1859), 2(5 Bcav. G0(5 ; Wakeli(3lel v. Ibxudoucii (18(57), 


Wilson (iM»a;, JU. >1. V./I1. t, , w , . 

Cambflelgo r. (IreonsniiMi, [1912] 2 

889. Implied reservation of mineral rights— 

Lord to pay compensation — On entering on allot- 
ments to dig minerals.) — At the time an inclosnre 
Act passed, the soil Sc freehold of a common 
thereby allotted wore vested in the lord of the 
manor, subj(*(;t to certain rights of y)asture. The 
coal Sc minerals Sc unopened stone quarries under 
the Rui'faci* of Hie. common also belonged to the 
lord as part of the freehold, & he w'as entitled t.o 
work tlx; mines. T'he Act did not j'cc.ite the par- 
ticular rights of t he lord, but enaid-ed t Jiat certain 
allotimmts sliould be* made to the coniniom*rs in 
lieu of tiieir iight.s, Sc to him for Jiis right, as lord 
to A: in the soil of the said common, £ also to Sc 
for the damage he would sustain by Ix'ing obliged 
to make* satisfaction to the i)ropiietors of the 
lauds in(*lose(.l, for digging for any coals or minerals : 
it also enacted that if the lord should ent er upon 
any of tlu; lands for lihe piirpose of digging “ any 
coals or other inine.rals,” he should makii satis- 
faction to tlu* propriel.t)j's of tlu* lands for damage 
done. The Act contained no clause in ex])ress 
terms ('xcei)lirig tin; mines A minerals ; 

(1) the A(3t, by necessary implication, reserved to 
the lord his right to tlu; niirx'.s Sc minecals under the 
land 80 inclos(;d \ (2) lu; was (‘utitletl to work 

them, paying compensation to the ovvm*rs of the 
surface for damage thereby done ; (3) .stoiu's dug 
from quarries are minerals. — AI icklethwait 
Winter (1851), .(i Exch. (ill; 2i) L. Ex. 313: 
17 L. T. O. 8. 185 ; 155 E. R. 701. 

Annoiatlnns : — lo (1) Rehl, Rc'Jl i\ Wilson (IKG.O, (5 New 

(3) Reid. Darvill r. JRijmt (18.55), .3 Dnnv. 

• A. B. Ry. v, Riullnll Coal A: SaiulsUmc, [1910] A. C. 

1 111. 

890. Minerals — Includes all “lossil bodies.] 

0(*rta.iu w^a.st(; land.s in the manor of S., to the soil 
of which. Sc everything coimt itutiug tin; soil, the 
had of tin; manor was entith'd, w(‘i*o, by an in- 
closure Act, wMiich r(*cit(‘d the lord’s (ith*, taken 
away from the lord Sc allott.ea to the commoners, 
exceyit as saved hy a clause resi'rving t.o t he lord 
all mine.s minerals, of what nature or kind 
soever, lying Sc being wdtliin or und(*r the commons 
Sc wa.ste grounds, in as full, ariqih* A: beneficial a 
maiiiH*!*, to .all intents Sc ])urix).ses, as lu* (‘oiild or 
might have held Sc enjoyed the sanu* in case the 
Act had not bei*n made; Sc lu-oviding that ho 
.sliould Sc might at all times thereafter have, hold, 
w in, work Sc enjoy exclusively all mines Sc minerals! 
of W'hat nature or kind soever, within tV undi'r the 
commons ik w'aste grounds, wltJi full Jibei-ty of 
digging, sinking, se.aicliijjg for, Avinning, A working 
the mines Sc min(*j*als, A eari'^ ing aw'ay tlu* l(‘ad 
ore, le.ad, coals, iroii-.slotu*, iV: fo.s.sils, to be gotten 
thereout, provided (hat the lord, in searrliing for 
Sc w'orking (he mine.-? Sc minei'als, sliould keep t.lie 
lirst layer or stratum of iiartlj sejxirate Sc apart 
by itself, wi(.hout mixing tlu; same with tiie lowi'i* 
strata. S. 33 jirovided for reimbursement to the 
owners of a,llotm(*nts, lor injury doin; by .searcldng 
for or w'orking tin* mines A: minerals He/d : (1 ) 
the resi'cvatiou clausi; must be eonstiui'd with 
refi‘rc*nce to tlie title of tlx* lord to the wdiole of 
the soil; (2) inasmuch as the (jlqeet of the Act 
WTis to give to tlu; commoii(*i*s ihe surfai;e for 
cultivation. Sc li'ave in the lord what it did not 
take aw^ay for that purpose, the word “ minerals ” 
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must bo undoi*stc)od, not in its general sense, 
signifying substances containing metals, but in 
its i^ropcr sense, as including all fossil bodies or 
matters dug out of inin(‘s, that is, quames or 
places where anytliiiig is dug ; notwithstanding 
the provision in the latter part of the clause, 
authorising the. carrying away the “ load ore, lead, 
coal, iron-stone, ^ fossils,” as fossils might apply 
to stones dug in quarries ; (3) the clause reserved 
to the loj*d the right to the stratAun of stone in the 
inclosed lands. — W ainman v. Hossk (Eaul) (1848), 
2 Kxch. 800 ; 154 E. K. 714, Ex. (!h. ; uffy. 8. 0. 
sul) norn, RosSK (Eaul) v. Wainman (1815), 14 
M. & W. 859. 

Jnnutaiioiis : — yis to (1) Cousd. BeU r. Wjlsori (1805), 2 
J>rrw. &, Sm. 8U5. As to (U) Folld. JSflcklcthwait v. Wiiitcr 
(1851), 0 K.\elj. fiJ4. Expld. Darvoll v. Koper (1855), 3 
Eq. Kcp. 1004. Dlstd. ilcll r. WilBou (1805), 2 Drew. 3c 
ISin. 305. Consd. A.-D. for Me of Man v. MylchrecHt 
(1870), 4 Apj). Oih. 201. Folld. A.-U. r. WcIhIi Granite (J<>. 
(1887 ), 35 W. II. 017. Expld. (UaHffow Corpu. v. Earle (1888), 
13 App. C-'as. 057. Reid. Mid. By. v. JUaunchwood Brick 
3c Tile (lo. (1882), 20 Ch. I). 552 ; Jei*Key v. Neatb Door 
ijHw I'liioii Grdiih. (1880), 22 Q. B. D. 555 ; N. B. By. u. 
Budhlll Cloal &• Suiidhtone Go., (ioio] A. C. IIC. As tv (3) 
Folld. Mickletliwait v. Winter (1851), 0 Exch. 041. 

- — Stone dug from quarries.]— >SVc No. 889, 
ante. 

891. Includes “ granite.”] — Ry an in- 

closure Act, passed in 1812, certain common 
lands in Wales were allotted, an aJlotmenf. being 
made to the King as lord of the manor in respect 
of his right to tlie soil. The Act gave tlie Comrs. 
of Woods &. Forests the light to sell the p.llot Tuent 
made to the King, subj(‘et to the rights of th(.‘ King 
to the mines, ores, minerals, coal, limestone, or 
matter wdiatsoever in or under the same, & con- 
tained a proviso reserving to tin* King his rights 
to any mines, or(‘S, minerals, coal, limestone or 
slate in the common land, 3: all rights royalties 
previously h(4onging to the King, & gavti a right 
of compensation to the owners of the land for any 
damage done in digging, i-aising, carrying away 
such mines, etc. Held : (1 ) tlie word “ inim'i als ” 
included granite ; (2) the Crown wiis entitled to 
win the granite by open workings, making com- 
pensation for any surface damage dom\— A.-U. v. 
Welsb Ul{A^TTE Co. (1887), 35 W. R. 017 ; 3 
T. L. R. 573, V. A. 

AnnofaHon : — As to (2) Rcfd. Huylcb v. Pcaso Sc Partners, 
ll8Uyj I Ch. 5G7. 

See, generally, Mines, Minebajls, cV Quaubjes. 

892. “Soil” — Allotment to lord in respect of 
Interest in — Extinguishes surface rights over 
commoners’ allotments only — Right of lord to 
minerals not extinguished.] — (1) The word “soil” 
in an inclosure Act ; — Held : to mean “ surface.” 

(2) An inclosure Act direcUid allotments for 
public & si^ecitic purposes, &- that one-fifth should 
be allotted to the lord of the manor for liis interest 
in the soil, that the remainder of the common 
lands .should bo divided amongst the commoners 
to be held in severalty, <5^ it was deedared that the 
lord's seigniorial rights were; not to be prejudiced 
except Uie right to the “ soil ” & tliat the lord might 
thereafter enjoy all rents, hcriots, etc., & all 
mines, minerals, quarries, & other royalties, & as 
if the Act liad not been jiassed : — Held : the lord 
retained his rights to the iriiues & minerals under 
the land allot^ted to the commoners in severalty. — 
PuErrY V. SoiLY (1859), 20 Beav. 000; 33 

L. T. O. S. 72 ; 53 E. R. 1032. 

Annotutions : — As to (1) Refd. Wakefield v. Bnceleueh (18G7), 
L. B. 4 Eq. (>13, As to (2) Refd. l>e Will tea V. Brecon 
Corpu. (1859). 33 L. T. O. 8. 290. 

893. .>-(!} “Soil”:— 

Held: to mean “surface.” 


A local inclosui'c Act, after reciting in its pre- 
amble that the lord of the manor was entitled to 
the soil of the wastes thereof, & all mines ^ 
minerals in or under the same, dii*ected allotments 
to bo set out, wdth the ground & soil thei'cof, for 
public & si)ccific purposes, & empowered the 
comr. to set out & sell a sutTicient portion of the 
wastes to defray the expenses of the iriclosure. 
It then directed one-sixteenth of the remainder of 
the wastes to be allotted to the lord, as a com- 
pensation for liis interest in the soil, over & above 
such proportion as he should be entitled to as 
owner & the residue of the wastes to be divided, 
set out & allotted amongst the owners tVe pro- 
prietor incliuiod in the Act. The Act reserved to 
the lord all mines & minerals under t/lie lands 
thereby directed to be divided & inclosed, except 
such parts as w^n'c se(/ out for public &- specific 
purposes, wnth full working powers. Powers were 
reserved to tlie lord not only to exena'se such 
rights as he had before the Act-, but also upon 
making compensation to do things which he could 
not have done befon^ the Act, in as full & ample 
a manner as he could have done if tin? lands had 
remained open 6c uninclosed, &- the Act had not 
been passed. 

Inclosure Act, 1801 (c. 109), s. 32, incorporated 
with the local Act, so far as not controlled by tlie 
latter, enacted, tlia-t every allotment set out 6c 
sold to a pufcluisor to defray the expenses of any 
local inclosure should be absolutely discharged 
from all common cV: other right thereon or fluqvin, 
& be V(>sted in the piircliaser in foe as his absolute 
properly: — Held: (2) the local Act dealt witli 
surface rights only, leaving the lord’s right to tjlt^ 
mines untouched; (3) tlie comr. had no confrol 
over ct was not competent to convey the minerals 
uiid(*r the land^ sold to pay expenses; (1) the 
rights reserved to t he lord were not restrietml t-o 
sucli act-s as he might liave dorui before th(‘ Act ; 
(5) the lord was entitlcal to work the mines un(h*r 
th(‘ lands sold to such an extent as might ri^a-ch 
to the utter destruction of the* land sohl, subject 
only to a liabilit^y to ))ay (aanpensation for damage 
done. - Wakefield v. Bitci'leitch (Dcke) (18(>7), 
E. R. 4 E(t. 013 ; 30 L. Oh. 179 ; 15 T. P)2 ; 
31 .1. P. 35 ; 15 W. li. 217 ; affd, siih nnni. Bcc- 
CLEUCB (Dlke) V. Wakefield (1870), L. R. 4 U. Ji. 
377, 11. L. 


Amu tt lit ions : — As to (1) Roid. SI. Oathariuo's (Jollcirr, 
Oaniliridgo v, Bohhp, 1191(5] 1 Ch. 73; Tlioinsoii v. SI. 
CaUiurinc’B CeJItw, Cainbridife, ole., 11919] A. C'. 408. As 
to (2) d; (3) Refd. AsikIcu v, Soddoii (1874), 10 CIi. App. 
390, n. ; St. CutluuutKj's t'ollctfe, CaiiihrhlKo v. Gnieiisiiiltli, 
[1912] 2 Ch. 280 ; Thomson v. St. Cuthaiino’s College, 
(Cambridge, etc., [1919] A. V. 408. As to (4) d (5) Cousd. 
Hext V. Gill (1872), 7 Ch. App. C99 ; BtmOeldsido L. B. r. 
Consett Iron Co. (1878), 38 L. T. 530 ; Love v. Bell (1884), 
9 App. Cas. 28(5 ; Consett Waterworks Oo. v. Bitsoii 
(1889), 04 L. J. Ch. 293, n. ; Butterkuowlo C-olliory Co. r. 
Bishop Auckland Industrial Co-op, (Jo., 1 190(5] A. C. 305 : 
Welldoa v. Butterloy Co., [1920] I Ch. J30. Refd. Morduo 
r. Durham (1873), 42 L. J. (\ i*. 114 ; Dalton v. Angus 
(1881), G App. Cas. 710; A.-G. v. Welsh GranlU^Co. (1887), 
35 W. B. G17 ; Shafto v. Bol(;kow, Vaughan 8c Ecolwiastical 
Comrs. (1888), 4 T. L. B. 527; TJioiiipson t?. Mein, fJ893] 
\V. N.202; Belli;. Du<lloy, I1895J1 Ch. 182; Wcstmorlaiul 
r. New Sharlston Colliery Co., (J898), 79 Jj. T. 7JG; St. 
Catharine’s College, Cambridge v. Bossi-, flOlGJ 1 Ch. 73 ; 
Thomson w. St. Catharine’s College, Cambridge, etc. (1918), 
118 Ij. T. 758. OencrallUt Olenid. HaU v. Byron (1877), 
4 Ch. 1). 607. 


394, ,j — Bpecial inclosure 

Act, which incorpoiaood the Inclosure Act, 1801, 
ri'cited that ])ltfs. as t-ho lords of a manor were the 
owners of the soil of the commons wnstos witliin 
the manor, &- of the mines & minerals therein, 6c 
directed tdiat a certain portion of the commons 6c 
wastes should be allotted to the pltfs. as lords of 
the manor as a full compensation for their right 
to the soil of the commons 6c wastes, 6c that the 
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residue of the commons & wastes sliould be 
allotted to & amongst the poreons having right of 
common on tlic commons & wastes, & directed 
that all parties should hold their respective allot- 
ments in severalty freed «Sc discharged from all 
rights of common, & saved to pltfs. all their 
estates, rights & interest in the commons & wastes 
directed to be inclosed except such rights & int erests 
as the inclosure thereby authoris(^d required to be 
barred, destroyed, or extinguislied. Excepting the 
above recital, the Act thii award were silent as t»o 
mines & minerals: — Held: (1) the word “soil” 
wiis used throughout tlie Act not in its widest sense, 
but in the restricted sense of the surface of the 
soil ; (2) the allottees of tlui conmions & wastes 
took an estate in fee simple only in the surface of 
their allotments, the underlying mines minerals 
being reserved to the lords. —8'r. Catiiaiune’s 
( k)LLh:uE, Camuriooi-: (Master A Fellows) v, 
Greeivsmith, [lbl2j 2 Ch, 2S0 ; SI 1^. .1. CUi. 
555 ; 100 L. T. 1000 ; 50 Sol. .To. 551. 

Annotaium : — As to (1) Apprvd. Sh. Cathariuo's Collogo, 

Camliridgo v. llosso, liUlOJ 1 Ch. 7:$. 

895. S , 1 \ 8t. (-atiiarine’s Oolrecje. (-am- 
URiooE V. Ho.sse, 11010] 1 Ch. 70; 85 L. J. (Ui. 
121 ; 113 Hj. T. 1172, C. A. 

AnnoUdion : — Overd. Tlioiiia(»ii v. St. (Jalliariuo’H CelU'gc, 

(Cambridge, etc*., Li bill J A. C. il()8. 

896. Right of . lord to minerals ex- 

tinguished — Recital in Act.| — A s))ecial Act pa.ssed 


in JSl l for the inclosnre of lands in three manors, 
wliicli were' dealt wii-h in similar terms, in each 
case recited that t.lie lords of tln.^ manor were the 
owners of the soil A Wiisto grounds witJiin the 
manor <Sc of the mines A minerals therein, A 
directed that a cer(/ain portion of the commons A 
wasUiS should be. allotted to the lords of the manor 
as a full A sxitticient recompense for their riglit to 
the* soil of the commons A wastes, A that the j’csidne 
sliould be allott-c^d in s(wci‘alty among the (tom- 
nionej's in full bar A satisfaction of A for tludr 
respijctive rights of common, A savc‘d to all 
persons, other than those; t/o whom any allotment 
or coinpc'iLsatioiL should be made*, A except such 
rights A int-erests as the iuclosurc tliereby autho- 
rised should absolutely require to be barresi, 
di;stroy(‘d, or extinguished, all such rights A 
interests in tie; conimofis A W{ist.c;s as they would 
liave enjoyed if the Act had not been made. 
Excc'pting t he above recital tiie Act A award were 
silent as to mint;s A minerals: — Held: (1) the 
re(;it-al was not sullicient to eut down the ordinary 
meaning of the word “ soil ” ; A the right to the 
minerals passed as ])art of the soil to tlie allotte(*s 
of tlie several allotments ; (2) as regards the 

parties to St, Catharine' s Collc(jc, Camhridfje v. 
liosse (No. 8‘jr>.\, anic) in which tJie Ot. of Appeal 
had d<;cided that tlie lords of the manor were 
entitled to the minerals under tlie lands allotted 
to the conmionors, the lords of the manor were 
not entitled to let down the surface of those lands 
for the purpose of working the mineiuls thereuadin*. 
— Thomson v , St. CtvniARiNio’H (kjLLEiJE, (Um- 
liiMDUE, ETC., [lOltlJ A. V. 4(18 ; 88 Li. ,1. (-li. 103 ; 
120 L. T. 481; 35 T. L. ll. 228; 03 Sol. Jo. 
204, IT. Ji. 

Anmttaiions : — As to (2) Distd. WclJdou v. Uulterloy Co., 

[11)20] 1 Ch. 130. Retd. Consett. Industriiil &; ProvldCMit 

Hoc. V. ConseU Iron ('o. (1021), 124 Ji. T. 800, 

897. Mines ratable where actually situated — 
Though allotments ratable elsewhere.] — By an 

inclosure Act it was declared, that all the allot- 
ments U) be s<;t out to the S(;veral persons having 
right of common on a moor, shoiihl he deemed to 
be situate within the same townsJjips A tjiaccs 
respectively, wherein the lands Jay in respect of 
which such allotments should be made : A it waa 


provided, that notliing in the Act should all'ect 
the right of P. to certain coal mines under the 
moor ; — Held : the first clause alTected only those 
portions of the soil, wliich wore allotted to the 
commoners, and not the coal mines under thos(^ 
allotments, A such coal mines were ratable to the 
relief of the poor in the parish in which they were 
actually situate, as they were before the Act 
passed, though the allotments became ratable 
elsewhere. — Tl. v. Pjtp (1833), 5 B. A Ad. 6115 ; 

2 Nev. A M. K. B. 303 ; 1 Ni;v. A M. M. 0. 422 ; 

3 h. .T. M. 0. 4 ; 110 E. H. 899. 

Sec, also, No. 953, post. 

Jurisdiction of commissioners.]— No. 912, 
post, 

EHect of award.] — See No. 1022, 

(b) Jlighl to Icl down Surface, 

898. General rules for construction of Acts.^ 

( 1 ) In construing Iiiclosurcs Acts each Act has to be 
intcrjireted accoi*ding to its own provisions. 

The general lules for the construction of such 
Acts ai*e tlio following 

(2) Where the ownership of ilu; minerals A of 
the surface is severed, t he jn'itml faeie inference; Is 
that the owmn* of the surface, shall enjoy tin; 
surface allotted, A shall Jiavo the common right 
of support foj* Ids tenement. 

(3) in order to jebui tins inference, the burden 
lies on the ovvm*!* of the minerals to show anirina- 
tively A by clear Avoids that he has the right of 
letting dow'n tlie sui'face, hut t;xi>ress words are 
not re<iuir(*d. 

( 1 ) The pi'osence or absemu; of a eomi)onsaiion 
clause is an important elemc‘nt in t-hii construction 
of such Acts. 3'ho priind facie infi;rence in favour 
of tlie sufface owner is strengthened by the 
absence of auy ])rovision for compensation, though 
the presemu; of a limited oom})ensati<m clause is 
not of itself sulTlieient to in^biit tin; inferejice. — 
Hem. V, Dudi.I'JV (Eare), [1895] 1 Ch. 182; Oi 
E. J. Ch. 291 ; 72 E. T. 11 ; 59 J. H. 199; 13 
W. li, 122 ; 11 T. E. B. 00 ; 39 Sol. Jo. 79 ; 13 
ii. 120. 

Anmdalunis y- As to (!)) Consd. iiutl.oj-kiuevJo UolUrry t'o. 

JUiiiliop AiK'klitnd Juiluslriai Oo-op. CU)., 1 11)00) A. (\ 

.305 ; WtiiUloii r. Jiull-tTli'y (.Y),, (]!)20j J Cli. 130 ; Oiii.scll, 

Imlu.strjal <5^ JToviduiii S(mi. r. Eonsol.t IroJi Ce. (1J)21), 

121 L. T. SO!). As to (t) Distd. JJisln)p Aiieklaiid lii- 

liu.sU’ia,! (P-Dj). Hoc. v, JJuttjrknowio CuJiicry Uo., [10011 

2 (’ll. J 1 !). 

899. Right of working reserved - Without mak- 
ing satisfaction- Special provision for payment of 
compensation otherwise than by owner of minerals 
— No proscriptive right to let down surface.] — 

A declaration alleged that idtf. Avas lawfully 
possessed of lands, yet d^Tts. so wrongfully, care- 
lessly, negligently A improperly, A AAdthout 
I leaving any proper or sullicient support, worked 
mines under the land, tJiat great parts of it fell 
in, whej*(;by j)ltf.'s interest in tlie land was de- 
teriorat/cd, A a mare of pltf. aatis killed. l)(‘ft. 
ydeaded, as to working the mines witluAut leaving 
any proper or suJlicient support, an inelosuro vlct 
w'hicii, after reciting tJiat tiie lord of the manor 
of W. Avas seised of tJa^ soil of the commons, 
parcel of tlie manor, A of the. coal mines under 
them, A certain piirsons Avcrc entitled to the right 
of common in tlie commons, A being willing A 
desii’ous to improve* their estates A yiroperties, A 
tliat the; said commons might b(* cultivated A 
improved, A rt‘ndered of some use A value, had 
agreed, with ilu; consent of tin; lord, that the 
same should be iuilosed, allotted A divided 
amongst them, it was enacted tliat the commons 
should be set; out, awaided A divided accordingly ; 
A that the lord should hold A enjoy the mines 
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under tlur commons so t-o be allotted divided, 
together with all convenient- &- necessary ways & 
liberty of laying ways over tlie same, & of search- 
ing for ite working the mines, as fully as if the Act 
had not been passed, without making any satis- 
faction for so doing ; & after reciting that damage 
migiit be done to persons by reason of t-lie searching 
Sc working the mines by the lord under their 
allotments, it was enacted, that when any person 
should sustain damage in his allotment by the 
searcliing for working of the mines therein, or 
the laying of ways therein, compensation to be 
assessed by one or more justices of the peace 
should be made to him, Sc borne by the occupiers 
of tlu* allotments in t-he same township : that the 
commons were allotted Sc divided under the Act, 
ife tlie land of pltf. w'as i^arcel of the said commons : 
that from time immemorial u{) to the passing of 
the Act , the lord Sc his assigns had been used Sc 
accustomed as of right, to soairdi for, win Sc work 
thc^ mines under the commons without Iciiving 
any support- for t-h(‘ lands under wdiich the mines 
were situate, Sc without making any satisfaction 
for any injury caused by such worlang ; Sc that 
from the tirm* of passing the Act the mines had 
been so w'orked, without leaving any supi>ort ; Sc 
that defts. worked the mines under a lease thereof 
from the lord \ -Held : (1 ) the plea was bad. such 
a prescription having been held void, as unreason- 
able, in Hilton v. Earl Granville, 5 Q. B. 701. 

Deft, also pleaded as to working the mines 
without Itvaving pi'oper Sc sufficient snjipoii, that 
the lord of the manor of W. w^as seisiul in fee of 
the mines within the manor. Sc that, for forty 
years next b(‘fore (lie cornnieneeiiK'iit of the action, 
the lord Sc ins tenards iiad been us(*d Sc accus- 
tunnsl of right to work the mines without le.aving 
any support for the lands undtu* wiiich tlu* mines 
were situate, A justifying t lu* working of tin* mines 
as tenants to tlie lortl in the exercise of the said 
right A custom. Another plea w^as similar, 
alleging the custom for tw'enty years : — Hfid : (2) 
these pleas wer<‘ had, as they di<l not. show" any 
ads done on pltf.’s laiul ; A ai^ts done or» the land 
of anot.lier although done as of right for twenty 
or fort.y years, cmdd not affeci. plt-f.’s right-. — 
BL.\(UCiorr r . Bkadley (1S()2), 1 B. A S. 9-tO ; ;{l 
L. .7. Q. B. ho ; o I,. T. S22 ; 2(7 J. P. 258 ; 8 
,7ur. N. S. 588 ; 121 K. B. tM5:3. 

Jtitutfoiiinia -A.i in (1) N.F. (Jill r. OiekiiLson (IHHO), 

Q. li. D. 151). Consd. Bdlv. I.ovcdSSIl), 10 (^ 11. D.517 ; 

liutterkiiuwle Colliery Co. v. lli.sho)! Aiiekland IndnstriiU 

Co-op. Co., IlOOtil A. i\ :1U5. As in (ii) Consd. Hell i’. 

Love (l<s,s:i), 10 i). H. I). 517. Rofd. VVakelleld r. lluccleuch 

(1807), L. H. 4 K(i. 

900. - Owner of minerals may 

let down surface —Without paying compensation.] — 

To a statement, of claim for working mines undi*r 
pltf.’s land witliont- heaving sutTici(*rd. support for 
tlie surface, deft, pleaded in Ins statement of 
defence that lu* w^as fiie lessee of the mines from 
the lord of the manor, that plt-f.’.s land had, 
previously to the jiassing of an inclosure Act 
imd(*r which the waste of the manor was inclosed 
Sc allotted, formed part of such waste, that, the 
lord of the manor from time immemoTial had been 
accustomed to work the mines under the waste 
W'ithonl. leaving sufllcient support for the surface 
A without making any compensation for injury 
so caus(‘d, that i)y tlu; inelosure Act it was pro- 
vided that tlu* lord of tlu* manor, Ids successors 
or assigns, might hold all mines Sc (juarrios lying 
under the sv^ast-e together with liberty of searching 
for, winning A- working the; same as fully Sc freely 
as lu; or t lu‘y might have liad Sc enjoyed the same 
in case the Act had not been i>assed, Sc that without 


making or paying any satisfaction for so doing, & 
that it was further provided by the Act that 
compensation for damage caused to any person’s 
allotment by such working of the mines should bo 
assessed by a justice of the peace, Sc sliould, when 
so assessed, bo paid by the occupiers of the other 
allotments in the same tow^nship : — Held : the 
statement of defence w'as good, on the ground that, 
whether any valid custom such as alleged in the 
statement of defence existed previously to the 
Act or not, the Act expressly gave t-o t.ho lord of 
the manor Sc his assigns the riglit to let down the 
surface by mining without making any comp<:;nsa- 
tion. — V , Dickinson (1880), 5 Q, B. D. 159 ; 
49 L. .T. Q. B. 292 ; 42 L. T. 510 ; 44 J. P. 587 ; 
28 W. B. 415, 1). C. 

Annoiaiimis : — Consd. Hell v. Love (1883), 10 (^. H. I). 547 ; 
Huttorkiiowlo Colliery Co. v. Binhop Auckland Industrial 
Co-op. Co.. [1906J A. C. 305. 

901. — ,] — Inelosure 

Act, 1773, gave the Bishop of D., his successors & 
assigns, powder to work t.he mines as fully Sc fi*eely 
as he might liave done in case the Act had not 
been made. Sc that wit hout paying any damages 
or njaking any satisfaction for so doing ; Sc after 
reciting that w"hereas great inconveni4in(;es might 
happen Sc damage be done to particular persons 
by reason of such working by the Bishop of D. 
writhout paying any damag(;s or making any satis- 
faction for so doing, the Act went on to provide 
compensation for the allot.te(*s in such cases, the 
deficiency, if any, to be made up by a r.ate on t-lie 
allott(*es : — Held : on the construction of the Act, 
the right of the bishop Sc liis assigns to work the 
mines so as to let clown the surface without com- 
pensation to the surface-owners w"as clt;arly 
imyilied.-— CoNSEi^ Wateuwoi^ks Oo. v, Bitson 
(1889), 22 Q. B. D. 702 ; 64 D. J, Ch. 293, n. ; 
124 L. T. 818,n. ; 59 .7. P. 199; 43 W. H. 122, u. ; 
5 T. L. B. 435 ; 13 K. 123, n., C. A. 

Aiiuoiaiious : — Consd. L. & Is’. W. Hy. r. Kviiiis, [18921 2 
Ch. 432 ; Hi;ll r. Dudley, 11K!)5J 1 (’h. 1S2; HuU-crknowlo 
Colliory Co. v. Hisliop Auckhiiid Industriul C-o-op. (’o., 
[IDOG] A. 305 ; Manchostcr Curpii.?'. NuwJMosh (JolUery, 
[1000J2 (’ll. .504; (’oristdt liiduKtrial A. Pro\ idorit Soc. V. 
(’unsott Iron (’o. (11)21), 1*24 li. T. 801). Refd. ThotripHon. 
r. Mein, [18031 W. N. 202 ; D. & N. W. Hy. v. Hovvley 
Hark C’onl Cunnel C’o., 1 1011 J 2 C'h. 07. Montd. .Tordesou 
r. Sutl-on, .SouUn'oateH & Drypool (las Co., 118081 2 Ch. 

oil. 


902. - - .] — Thompson 

V . Mkin (lK!t;S). 2H lj. J. N. (!. 895. 

Aimnialiori Refd. Hishop Au(;kland Tndiistrial (/o-op 
Flour Hiovision Soc. v. Hutterknowle Colliery Co. (1004). 
73 L. J. Ch. 335. 


903. — -- J — Cdn.sett 

Indhsthial Sc Phovidfnt Sixiictv, Ltd. r. 
(JoNSETT luuN (’(>., I/I’D. (1921), 121 B. T. 869; 
37 T. Ju B. (776 ; 65 Sol. .7o. 533 ; rer-sd. (1022), 
153 L. T. Jo. 296, C. A. 


— Allottees with 

power of restraining working of mines.] -A (Jaiial 
Act provided that no owner of any miiu^ sliould 
W'ork the same; under any works of (he canal co. 
except as thereinafter mentionec], witliout (lie 
consent of the (;o., Sc that nothing theridii con- 
tained should be construed to extend to jirejudicc 
the right of any lord of any manor or waste, 
through which the canal cuts, water-courses, A 
oilier convenience should be made by the co. to 
the mines undm* such ground. Sc that the niine.s 
W’ore thereby ri.'served t-o sucJi lord, wdio w^as thereby 
empow"ei*(‘d, subject to the comlit-ions A rc*.st.rietions 
therein contained, t-o work s ndi mines, provided 
tliat in working tlieni no injury wa're done to the 
navigation. .By an Jriclosui’i; A(;t, certain land 
w^as allotleil to the canal company, resc^rving to 
the lord of tiie manor his rights to mines as fully 
os before the Act ; the co. proceeded to build 
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works upon such land so aJlotied to them ; but 
it did not appear that the works in question had 
increased the natural pressure upon the land : — 
Held : the lord of the manor might work such 
mines in a reasonable & proper manner subse- 
quently to the creation of the works of the co., 
as fully as he could have done before, & was not 
answerable for damage done to the works by so 
working his mines. — STOURBRinriE Navigation 
Co. V, Dudley (Darl) (1800), 8 K. D. 409 ; 30 
L. ;j. Q. B. 108 ; 3 D. T. 449 ; 7 .Tur. N. 8. 329 ; 
9 W. R 158 ; 121 E. R. 490, Ex. Ch. 

AnaotalUms : — Consd. Dnnn v. IMrmliij^ham Oanal Co. (1872), 
L. K. 7 Q. B. 244. Refd. Ml«l. Hy. r. Chocklcy (1K67), 
L. R. 4 Eq. 11). Mentd. Bagnall v. L. & N. W. Rv. (1861), 
7 H. & N. 423 ; L. & Y. Ry. v. Knowles (1887). 20 Q. B. D. 
31)1. 


905 . Right of support not taken 

away. I — Before 1757 the lords of a manor liad the 
right/ to work mines &. minerals under the \vaste 
lauds of the manor so as to let down tlio surface, 
provided enough pasturage was left to satisfy the 
rights of tiH^ commoners. By an inclosure Act of 
1757 the waste lands were inclosed allotted, & 
the lord of t-he manor was empow(‘red to work the 
mines A minerals under tlio allotments as fully 
freely as he might have done if the Act had not 
passed, tk that without making or paying any 
satisfaction for so doing. A compensation clause 
in tJ)e Act providc‘d that- any damage done to an 
allott.(‘(‘ by the exercise of tiie powei'S reserved to 
the loixl should bt^ })aid for by an assessment upon 
t-he occupiers of the otlier allotments : — Held : 
the cojnmon law right of the surface owners to the 
support of the surface was not taken aw'ay by 
exj)r('ss words or necessary iini»licati<»n. — Butter- 
(k)LijEKY ('(). V. Bisiioi' Auckland 
lL (Ul, L19(K»J a. 305 ; 75 L, ,T. (Ii. 
511 ; 91 L. T. 795 ; 70 ,1. l\ 301 ; 22 T. E. R. 510, 
ll. Ij. ; aff(/. 8. C. sub Bishop Auckl.vnd 

USTKIAL (-0-OPEKATIVE 80 CJETY, l.TD. l\ 
TICltKNOWiaO COLLIEI^Y Co., J/TI)., [1901] 2 
Cli. 119, C. A. 

Ainioiafioiis : — Consd. Budcricy Co. v. New IIuckna.ll 
ColJlej’.v Co., |I!)I0J A. C. 381 Beard v, .Moirn Colliery 
C’o., llUljl 1 Cli. 2,07 ; Jones c. Cousolidated Anthracito 
(Jollierk’H N D^JU'vor, IlillG] 1 K. B. 123; DaAduH r. 
J’osNell Dutlryii Sti>nm ('onl Co ,11317 11 Cl». 488 ; Tlioni.sou 
V. St. t'alhaiiiues Collojj:e, (laiidtridfre, ete., 1I313J A. C. 
4C)8 ; ^^'^*lld^)Il r. Hutlerley Co., 11I)2(IJ 1 t-h. 130 : Coiiselt 
Jiidnstrial & I’rovitleid, Soc,. r. Couset.t, Iron Co. (1921), 
124 L. T. 800. Rcfd. Murkhain v. [1008] 4 Ch. 607. 


906. — — Reservation impliedly subject 

to right of support -For public road — Set out under 
Act.) -Comrs., acting under tlie i)owers conferred 
on then) by a local inclosine Act for inclosing 
certain commons, set out public liigJiways over 
tl»e lan<l, <fc directed that they should be main- 
t-ain(?d by t-ln^ iiLhabitants &- occupiers of t-he 
townsliip in which t liey were situated, &. that it 
should be lawful for all pei'sons to use the same. 
^Tlie Act resorve^d to the lord of tlie manor, his 
Successors &- assigns, in the widest ti’rms, all rights 
belonging to the manor, & all mines, miinaals, ik 
quarries under the commons, with i)owe]* to do 
every act necessary for tin* draining, winning, &- 
working such mines, minerals, & quarries as fully 
A fre( ly as he or they could liavc had, lield, used, 
or enjoyed the same i)i case the Act liad not been 
made, without paying any damages or making 
finy satisfaction for so doing. The assignees of 
tile lord of the manor workc^d tlio mines so as to 
injure one of the roads set out- by the comrs. In 
an action against tliem by the local board, on 
whom the duty of repairing the road fell, to 
recover the expense of doing so: — Held: the 
reservation to the lord of the manor must be takcni 
to be subject to the public right created by the 
statute, & did not protect defts. from liability. — 
J. — ^VOL. XI. 


Benfieldside Local Board v , Conseit Iron 
Co. (1877), 3 Ex. D. 54 ; 47 L. J. Q. B. 491 ; 38 
L. T. 530 ; 20 W. R. 114. 

Annotations : — Folld. Norraanton Gas Co. r. Pope & Pearson 

(1882), 48 L. T. 666. Conftd. L. & N. W. Ry. v. Evans, 

11893] 1 Ch. 10; Cousett Industrial & Provident Soc, v. 

Coii<5ett Iron Co. (1921), 124 L. T. 809. Refd. A.-G. v. 

(Jonduit Colliery Co., [1895] 1 Q. B. 301 ; Glamonyanshlre 

Canal Navigation Co. v. Nixon’s Navigation Co. (1901), 85 

L. T. 53. 

907. Subject to compensation — Includes 
right to work to utter destruction.] — Buccleuch 
(Duke) v. Wakefield, No. 893, autc. 

908. Right of support not taken away 

— House built on land — Measure of damages.] — 

By an inclosuro Act, in 1777, certain waste lands 
in the manor of B‘. were inclosed & allotted by the 
comi*s. to the commoners & to the lord of the 
manor, & there was a clause in the Act providing 
that the lord of the manor, his heirs & assigns, 
should have the right to work the minerals under 
the lands just as he or they might have done if 
the Act had not been passed. There was a clause 
providing that if any pei’son should sulTcr any loss 
or injury in Ills allotment by i*eason of the working 
of the minerals the person working such minerals 
should make full compensation for the damage 
caused thereby. In 1837, the then lord of the 
manor agreed to grant a lease to deft.’s pre- 
decessor in title of all the seam of coal known as 
the B. Bed, being under the lands allotted by the 
inclosuro Act, for nincty-tlve years, <fc the lessee 
agreed to make compensation to the owners of 
the allotimuits according to the provisions of the 
Act. In 1861 k> 1804, pltf. purchased the land 
allotted under the Act to t-he lord of the manor, & 
had built houses upon it. By reason of the 
working of the subjacent A adjacent coal by deft., 
pltf.’s land subsided, A he brought an action for 
damages. Deft, worked tJie mines in a skilful A 
propel* maimer, A according to the custom of the 
ilistrict : Held: (1) tJiere was notliing in the 
Act or in the purchase deeds to interfere with 
pltf.’s common law right-, as owner of the surface, 
to support by the subjacent A adjacent minerals, 
A lie was entitled to recover damages ; (2) as the 
injury was caused by a violation of pltf.’s common 
law right of sui)port the damages were not neces- 
sarily nominal mwely because if there liad been 
no buildings on the land tlie damage w^ould have 
been inappreciable.™ Chapman v. Day (1883), 47 
L. T, 705 ; subsef/uc7U /proceed inr/s, 48 li, T. 907, 
D. C. ; 49 1/. T. 430, C. A. 

909. Subject to satisfaction for surface 

damage — Right to support not taken away.j — 
An inclosure Act enacted that allotments should 
be made to the iiersons having a right of common 
upon the waste of the manor, that is, to the owners 
of every separate ancient dwelling-house wit-iiin 
the manor, that all right of common shouhl bo 
extinguished, A that the allotments sliould be 
held A enjoyed by the allottees by the same 
tenure A estates as the respective dwelling- 
houses : provided that nothing should prejudice, 
lessen or d(‘feat t he title A interest of the lords of 
the manor to A in the royalties, but that t-he lords 
A their successors as owners of the royalties should 
for ever hold A enjoy all rents, ct-s., perquisites, 
profits, mines, power of using or granting way- 
leave, waifs, estrays, A all other royalties A juris- 
dictions whatsoever t-o the owners of the manor 
a^jpert-aining in as full, ample, A beneticial manner 
to all intents A purposes as they could or might 
have held A enjoyed the same in case the Act had 
not been made. The Act provided further, that 
in case the lords or any persons claiming under 
them should work any mines lying under any 

F 
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alJoiracnt, or should lay, make, or use any way or 
ways over any allotment, such pei'sons so working 
the mines, or laying, making, or using such way 
or ways, should make satisfaction for the damages 
& spoil of ground occasioned thereby to the person 
or persona who should be in possession of such 
ground at the time or times of such damage or 
spoil, such satisfaction to be s(‘ttled by arbitration 
& not to exceed the sum of £5 yearly during the 
time of working such mines or continuing or using 
such way or ways for every acre of ground so 
damaged or spoiled. At tlie time of passing the 
Act there wore no customs wliich enlarged or cut 
down the common law rights of the lords to work 
the minerals under the wastes of the manor. 
Under the Act an allotment was made in 1772 to 
a commoner in i‘espect> of an ancient freehold 
dwelling-house. At that time no house had been 
built ujpon the allotment. More than twenty 
yeai's after a house had been built upon it, the 
minerals underlying it were worked by lessee's of 
the lords of the manor so as tt) cause the surface 
of the land lo subside*, wliereby the house was 
damaged to an amount exceeding the sum recover- 
able under the proviso. Tlie land would have 
subsided if there had been no house. An action 
for damages having been brought against the 
lessees by the allottee’s successor in title and by 
his tenant in possession: — Held: (1) the proviso 
for satisfaction did not aj^ply to damage from 
subsidence ; (2) there was nothing in tlie Act 

giving the lords the right to lot down the surface ; 
(3) pltfs. were entitled to have the house &. land 
supportt'd by the minerals, ik> to recover damages 
for the subsidence. — Love v, Ui^ll (1884), 9 
App. (Jas. 2S(i ; 53 1,. .T. Q. 257 ; 51 L. T. 1 ; 
48 J. P. 510 ; .32 W. II. 725, 11. L. ; affg. S. 0. 
stib riom. Bell v. Love (1883), 10 Q. B. I). 547, 
(/. A. 


^4nm)1aiio7w : — As to (1) Consd. CoiiHcti Waterworks Co. v. 
llltson (1889). 94 L. J. Ch. 293, ii. ; Hayles v. Poase & 
3 ur til ere, 13899] 1 Cli. .‘itJ? ; HutUa'knovvlo Colliery Co. r. 
Binhop Aijokland Ii)du.strial Co-op. Co., (1900] A. O. Ii05 ; 
Beard v. Moira ColUen^ C^o., 11915] 1 Ch. 257 : Tliomson 

Colie^rc, CJambridjre, etc., 11919) A. C. 
V- Bromilow. Foster ( 1 880), 2 T. L, R. 
4()() ; Bellr. Dudley, 11895] 1 Ch. 182 ; Bishop Auckland 
Industrial Co-op. Flour & 1 Provision Soc. v. Butterknowle 
Colh^piy Co. (1904), 73 1.. J. (Jh. 335; Cousett Industrial 
^ Iron c:o. (1921), 124 L. T. 809. 

As /o (2) Consd. Hhafi o v. Bokrkow, Vauffiiau & Eoclcsiastical 
Coinre. (1888). 4 T. L. R. 527 ; Consol, t Wuten^'orks Co. 
V. lUiHon (1889), G4 L. .7. Ch. 293, u. ; Ilayles v. Pease & 
1 artnere, [1899] I (''h. 6(57 ; Bisliop AnckfuTul Industriitl 
I'uttcrknowle Colliery Co., 1 1904) 2 Ch. 
419. Disid. Wolldon V. Butterley Co., (1920) 1 Ch. 330. 
Reid. Manjuiss v. Pease & raitiiWH (1888), 4 T, L. R. 
696; Twyemuld v. Clianiher CoUiery (^o., (1892) W. N. 
27 ; L. W. Ry. i;. Evans, (18931 1 Ch. 16 ; Thompson 
V. jloin, (1893) y\ . N. 202 ; New Sharlslon ColllorioH Co. 
y. Wostmoreland, (1904) 2 Ch. 443, u. ; Thomson v. St. 
C atharino s Colletre. CainbridKe, cU*.., (1919) A. C. 468. 

Consett Waterworks Co. r. Jtitson (1889), 

L’o. V. New Hucknall 
ColUery Co., flOJO) A. C. 381. (Jencrullyf Mentd. A.-G. 
V. Welsh Giunitc Co. (1687), 35 W. K. 617. 

910. — .J — HuAtn’o V. JiOLCKow, 

VAUGHAN & Co. Ecclesiastical Comrs. ( 1888), 
4 T. Ji. II, 527. 


911. No provision for compensation — 

Subsidence unavoidable — Right to let down surface 
implied.] — An inclosure Act of 1791 reserved the 
rights of the owners of the coal under t he commons 
& gave them full powei*s of getting & carrying it 
away without making satisfaction “in as full large 
ample & benetlcial a manner to all intents & pur- 
poses wiiatsoever, as if this Act had not been 
3)as3ed.” There was no compensation clause. In 
1791 & long previously, the coal was worked by 
the long wall system, which inevitably caused 


subsidence of the commons, bid< did not interfere 
with the commoners’ grazing rights. These facts 
were notorious at the date of the Act. In 1918 
defts., who wore coaJowners, proposed to work a 
shallow seam, under plif.’s allotment by the long 
wall system, with the inevitable result of letting 
down her allotment & buildings. In addition to 
proving that tlie long wall system with its inevit- 
able subsidence was to the knowledge of all parties 
in common practice at the date of the Act, & 
submitting that it was thereby authorised, they 
also proved the T*ecently ascertained fact that the 
working of any seam, deep or shallow, by any 
system whatever necessarily caused subsidence, 
& that the long wall system did the least damage : — 
Held: (1) having regard to the common practice 
known to all paHies at the date of the Act, the 
long wall system with its necessary results was 
thei*cby authorised ; (2) apai^t from these special 
circunisiances, that as the legislature had in any 
case given the coalownors a clear & unambiguous 
right to get the coal in some way or another they 
were entitled to get it, & as it was now proved that 
all systems caused subsidence, tlioy were entitled 
to cause subsidence ; tlio question whether the 
legislature knew the inevitable elTect of exercising 
the right so clearly given being irrelevant. — 
WEiAiPON p. BurrEUi,EY Co., [1920] 1 Ch. 130 ; 
88 L. J. Ch. 406 ; 121 L. T. 535. 

912. Extent of working limited — Right of 
support not taken away.] — Aninclosure Act vested 
the surface of the land in allottees the mines in 
the lord of the manor, & prohibited the lord from 
working the mines within forty perpendicular 
yards of the foundation of buildings on t-ho sur- 
face : — Held : this prohibition did not altect the 
common law light of the owner of the suiiacti to 
support, & he might maintain an actit>n against 
the lord for working the mines so as to caust*. tiie 
buildings on the surface, belonging to tljo owner 
of the surface, to give way, thougli the mines had 
been worked with ordinary care A not within 
forty perpendicular yards of the fonndation of 
the buildings. — Haines r. Roberts (1857), 7 
E. A B. 625 ; 119 PL R. 1377 ; sub nom. Roberts 
V. Haines, 27 L. J. Ex. 49 ; 29 L. T. O. S. 233 ; 3 
Jur. N. S. 886 ; 6 W. R. 631, Ex. CJ). ; nffg. S. V. 
sub nom. Roberts r. Haines (1856), 6 PL A B. 643. 
AnmdatUyns : — Consd. Wakulleld v. Bucclcuoli (1866), L. 1*. 

4 Kq. 013. Expld. Bcllv. Love (1883), 10 Q. B. J). 547. 
Consd. Westmoreland r. New iSliarlKton f. Colliery Co. (1898), 
79 L. T. 716. Reid. Hext r. Gill (1872), 7 C^li. Apj». 699 ; 
Cbapmiiii V. Day (1883), 47 Jj. T. 705 ; Butterknowle 
Colliery Co. v. Bishop Auckland Industrial Co-op. Co., 
ri906] A. C. 305. 

Effect Of award .] — See No. 1022, jweL 

Sec, generally, Mines, Minerals iSt Quarries. 


(c) Surface liiglita. 

913. Reservation of right of wagon- ways — 
Whether right properly exercised — Question for 
Jury.] — private Act of Parliament for inclosing 
the waste lands of a manor reserved to the lord 
<fc his assigns all mines, etc., together with all 
convenient & necessary ways, etc,, then already 
made, or thereafter to be made, & liberty of laying 
wagon- ways, etc., at his & their free will A 
pleasure, & to do all such other works, acts & 
tilings as might be necessary or convenient for 
the full & complete enjoyment thereof, in as full, 
ample & beneficial a ma nr er as if that Act had not 
been made. An action of trespass having been 
brought against tlie lord’s assignee for lasdng a 
wagon-way over one of the allotments in an 
improper dij*ection & manner : — Held : the real 
question to be decided by the jury was, whether 
the wagon-way had been laid in such a direction 
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IIS a person of reasonable skill would Lave selected, 
^ whether the mode adopted was such as a prudent 
person would have adopted if he had been making 
the road over his own land, & not over the land 
of another. — Abson t\ Fenton (1823), 1 B. & 0. 
195 ; 1 L. J. O. S. K. B. 94 ; 107 E. K. 73. 

914 . For minerals gotten out of allotments 

or any other lands — Limited to mines owned by 
lord of manor — Mines not belonging to but worked 
by lord excluded.] — ^An Act of Parliament for 
inclosing the moors & commons within the manor 
of L., in tlie county of I)., contained a saving of 
all the seigniorial rights of the Bishop of D. as 
lord of the manor, Sd also provided, that the 
bishop & his siiccessors, & then* lessees & assigns, 
should at all times thereafter work & enjoy all 
mines & quarries lying under the moors & com- 
mons, together with all convenient & necessary 
ways & way leaves over same, & full & free libert/y 
of making & using any new roads or wagon- ways 
over same, & for that purpose to remove obstruc- 
tions, etc., & of winning working the mines & 
quarries belonging to tlie see & bishopric of D., 
wlieresoever same sliould be, & of heading & 
carrying away all the coals, minerals, etc., to be 
gotten thereout, or out of any other lands 
grounds whatso(!ver, etc. : — Held : this clause 
entitled tlie bishop to carry over the lands inclosed 
und(*r the Act, not only coals minerals got within 
or under those lands, but also those got out of any 
otlier min(‘S belonging to the see of 1)., but not 
to carry coals, etc., got out of other mines worked 
by th(i bishop but not belonging to the sec*. — 
JM*n)GiJ:v V. Kumiaudson (1845), 1 1 M. & VV. 595; 
15 h. .r. Kx. 257 ; 153 E. 11. 013. 

AnnntaWm : — Apprvd. & FoUd. Hodloy r. Fenwick (1861), 

a IT. & c. aii). 

915. Mines within manor not belong- 

ing to lord excluded.] — By an inclosure Act for 
inclosing the moors & commons 'within the manor 
of L., in the county of D., the seigniorial rights of 
the bishoi) of I)., as lord of the manor, hUi suc- 
cessors, or his or their lessees or assigns, w(*re 
saved ; it was (uiacted {inter alia) that the 
bishop 6c his succ(*ssors, & lus & their lessees & 
assigns, should, at all times thereafter, hold, work 
6c enjoy all mines, minerals A: quarries lying under 
t he moors or commons, together with all convenient 
6c> necessary ways wayleaves over the same moors, 
etc., 6c full 6C‘ flee libeity of making 6c using any 
new roads or wagon- ways ovt'i* same, & for that 
puri)ose to r(*move 1 lodges other obstructions, 
(*t e., 6c of winning 6c working the mines 6c quarries, 
A: also of all other mines A: (luarrios belonging to 
the see Ac bishopric of I)., wheresoever same should 
be ; 6c> of hiading Ac carrying away all tlie coals, 
minerals, etc., to be gotten thereout, or out of any 
other lands or grounds whatsoever, Ac that without 
paying any damages or making any satisfaction 
for so doing. By s. 38, comperusation was pro- 
vided for damage done by the bishop Ac his suc- 
cessors, Ac Ids Ac their lessees Ac assigns, to owners 
of allotments, by winning or working the mines 6c 
quarries under the allotment s, or leading or carry- 
ing away coals, etc., gotten thereout, or out- of any 
other mines or quames belonging to the bishop 
Ac his succe.ssors, or by making or using wagon- 
ways or other ways, etc., or using any other of the 
powers hereby reserved to the bishop Ac his suc- 
cessoi's & his Ac t heir lessees <& assigns. In trespass 
for leading goods, gotten hy defts., out of a mine 
worked by them within the manor of Ii., hut not 
biilongiug to the see of D., across t he close of jdtfs., 
being an allotment under the inelosure Act, defts. 
pleaded that from all time to the passing of the 
Act the bishop of D., being, as lord of the manor, 


seised in fee of & in the commons, etc., Ac Uio mines, 
etc., lying Ac being within 6c under same, had been 
used, by himself, his servants Ac licensees, to enter 
upon the commons, etc., at all times at his Ac their 
will Ac pleasure, for the purpose of capying across 
same coals gotten, not only from mines, etc., of 
which the bishop was so seised, but also from any 
other adjacent mines, etc., within the manor, of 
which the bishop was not seised, Ac wlxich he, his 
servants, & licensees, might be lawfully entitled 
to work Ac carry away coal from ; Ac that before 
the committing, etc., & wldle defts. were tenants Ac 
occupiers of, & lawfully entitled to work Ac carry 
away coal from, certain mines, adjacent to tho 
mines in the manor, Ac of which the bishoi^ was 
not seised, tho bishop by deed, after the j)assing 
of the Act, granted to defts. full licence, etc., to 
carry coals won by them from the mines of which 
tliey were tenants, etc., over tho close of idtfs. 
Averment, that the trespasses comi^lained of wei*e 
the carrying of coals, etc., in piu*suance of such 
licence : — Held : (1) the view taken in the ciise of 

Igley v. Richardson (No. 914, ante) was right, 
Ac that s. 45 of t-he Inclosure Act was not to b(? 
construed as giving the right to the bishop of 1). 
to grant wayleaves in respect of mines not belong- 
ing to the see, wherever sucli mines might bo 
situated ; (2) the compensation for damage in- 

curred by carrying coal, etc., given by s. 48, was 
expressly confined by that sect, to the mines of 
the bishop Ac liis successors. — U edi^y r. Fenwick 
( 1801), 3 U. Ac C. 349 ; 11 L. T. 571 ; 159 E. U. 
500, Ex. Ch. 

916. For “ coals & produce of any other 

mine ** — Includes coke.] — An inelosure Act re- 
served to the lord of the manor liis rights to mines 
Ac minerals in certain lands, Ac also liberty to make 
ways along certain commons, Ac (o do every act 
then or thereafter in use for working Ac carrying 
away the mines Ac minerals Ac quarries within & 
under the commons, Ac also for carrying tho coals 
Ac produce of any ol-her mines Ac minerals from or 
under any other lands : — Held : this gave the 
lord power to convey coke along a railway which 
he had made on the commons, coke being a produce 
of a mine, Ac the word “ other ” meaning not other 
than coals, but other than the mines & minerals 
mentioned in, the former claiist*.— B owes v. 
JiAVENSWOimi (Lord) (1855), 15 0. B. 512; 24 

J. C. P. 73 ; 24 L. T. O. W. 257 ; 3 W. It. 241 ; 
139 E. R. .523. 

917. Reservation of right to dig gravel™Includes 
right to destroy surface— By enlarging pit — In 
ordinary mode of working.]— By a private Act 
of Parliament, passed in 17(H, for the i^urpose of 
extinguishing the right of common ovc'r certain 
commonable lands in the parish of B., it was 
enacted that it should be lawful for the surveyors 
of highways of the parish at all times thereafter 
to cut, dig, gather, take Ac carry away any quantity 
of gravel, or other materials for repairing roads, 
out of Ac from any i)it or pit-s then in the possession 
of tlic lessee of the lands subject to the rights of 
common, to be made use of for Ar. towards the 
making, laying out or repairing any highway or 
road lying A: being witJiin t-hi* parish, without 
paying anyt-hing for the same, Ac the surveyors 
were t-hoi*eby required to fence in tlio pits, & to 
rejiair the fences as occasion should requii*e. One 
of the pits mentioned in the Act was situated in a 
field containing upwards of nine acres. This field 
had become vesteil in pltf., who filed a bill to 
restrain the local board, in whom the power's of 
tlie sui*veyoi*s had become vested, from extending 
the area of the pit in a lateral direction, Ac from 
digging gravel so as to injure the surface of the 
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Sect, 7 , — Under inclosure AcU: Suh-sccL 1, C. (c) cfe; 

1), ; subbed, 2, -4. cC: //.] 

field. There was no evidence as to i/he condition 
of the pit at the date of the passing of the Act, but 
it was proved that in 182G the extent of the pit 
was one & a half acres, that it had been enlarged 
to two acres in 1802, & that since that time it 
had boon further cnlargod, such enlargement being 
made by destroying the surface & digging out the 
gravel : — Held : the Act gave power to get the 
gravel in the ordinary mode of working a gravel 
idt, A, as the evidence showed that this gravel 
pit. had been usually worked by extending its 
area, d(*fts. were entitled to continue working the 
pit in that way, although the surface was thereby 
destroyed. — Ej.i.is v. 13ROMi.Ey Local Boaii-d 
( 1870), 45 L. J. Ch. 703 ; 35 L. T. 182 ; 24 W. li. 
710, 0. A. 

918. Reservation to Crown of right to dig 
minerals —Includes right to win granite by open 
works — Subject to compensation.] — A.-U. v. 

Welsh Guakite Co., JSo. 891, ante, 

919. Reservation of royalties subject to com- 
pensation for damage by mining — Includes right to 
sink shafts & put up buildings — But not to use or 
destroy existing buildings of surface owner.] — ^An 
inclosure Act enacted tiiat “ iiotliing in tliis Act 
contained shall prejudice lessen or defeat the right 
title & interest of the owner of the I’oyalGes “ of 
in or to the royalties incident or belonging to the 
common but the owner, his heirs A assigns A all 
A every i)erson or persons claiming under or in 
trust for him or them A all succeeding owners 
thereof shall A may at all times for ev(‘r hereafter 
hold A enjoy all rents, perquisites, jirofits, mines, 
quarries, waifs, estrays A other royalties A juris- 
dictions whatever to the owner of the royalties 
incident appendant A belonging or appertaining in 
as full, anii)le A beneficial manner to all intents A 
purposes as lie or they could or might have held 
A enjoyed same in case this Act had not been 
made, provided always that in cUhSC the ownej* 
or owners for tlie time being of the royalties or 
any person or persons claiming under him or them 
shall after the inclosure work any mine or mines 
lying witliin or uud<!r any of the allotments or 
inclosures t hem such person or persons so work- 
ing same shall make reasonable satisfaction for 
the damage A spoil of ground occasioned thereby 
to the iierson or iiersons who shall b(' in possession 
of such ground at the time or times of such damage 
or spoil ” : — Held : on the t rue const ruction of the 
Act, the owner of the royalties was entitled to use 
the surface of any iiarticular allotment/, so far as 
was reasonably necessary, for the purpose of 
winning the minerals lying under not only that 
allotment but also any other allotment, A accord- 
ingly to sink pits A use existing pits A put up 
machinei'y on the particular allotment, but not 
to use existing engine-houses, engines or shojis 
wliich were the prox)erty of tlie surface-owner. — 
Hayles V, Pease A PAitTNious, Ltd., [1899 J 1 Ch, 
5()7 ; 08 L. J. Ch. 222 ; 80 L. T. 220 ; 47 W. It. 
370 ; 43 Sol. Jo. 244. 

Z>. As to Rights in the Soil, 

920. Waste allotted to certain commoners — For 
pasture, turf & fuel — Fee of soil remains in the 


lord*] — By a private inclosure Act certain portions 
of the waste of a manor were allotted to the 
commoners, but 300 acres were by the Act directed 
to be sot out A allotted for the purpose of pasture 
A of cutting turf A fuel of A by certain commoners. 
By the same Act one-six teonth of the lands, not 
included in the 300 acres, was to be allotted to the 
lord of the manor in lieu of all claims, right, title 
or interest as such lord. Proceedings having 
subsequently been taken under 1 815 Act to obtain 
the inclosure of the 300 acres, the lord of the manor, 
pursuant to 1845 Act, s. 27, refused his consent : — 
Held : notwithstanding the provisions of the 
private Act, the fee of the soil in the 300 acres was 
still in the lord of the manor, A his consent to 
their inclosure was necessary under 1845 Act. — 
B. r, Inclosure Comrs. for England A Wales 
(1871), 23 L. T. 778 ; 35 J. P. 485. 

Annotations : — Consd. Re. Chrlatchiirch Inclosure Act (1888), 

38 Ch. D. 520. Distd. Siuicoe v. Pothick, [1898] 2 Q. B. 

li. 

Sec, oho, Nos. 892 -890, ante, No. 1022, post. 

Loss of right by adverse possession.] — Sec 

Limitation of Actions. 


Sub-sect. 2. — The Commissioners. 


A, Appointment, 


921. Enrolment.] — Casamajor v. Strode, 
No. 980, post. 

Sec 1845 Act, s. 10 ; Board of Agriciiliuro Act , 
1889 (c. 30), s. 11 (1) ; Ministry of Agiiculture A 
Fisheiies Act, 1919 (c. 91), s. 1. 

922. “ Forthwith.’ 'J — (1) A clause in an in- 
closurc Act, directing vacancies in t he nunib<‘r of 
comrs. to be lilled up “ foi thwith,” is directory 
ordy, A will not receive too strict, a construction. 

(2) The comrs. of inclosuDJ are the judges of the 
ncc(?ssity for an inclosure rate, A in actions of 
ejectment to enforce the paynnent; of it, evidence 
to show that the late was unnecessary, is in- 
admissible. — Doe d. Fowler v, (Jlark (1842), 0 
J. 1C 701. 


923. Presumption as to — After lapse of time.] — 

A local inclosure Act appointed a comr., with 
power to make allotments in the usual rnaniM'r, A. 
provided tluit, in case the comr. should dio, or 
become incapable of acting, etc., anotli(‘r sliould 
be api)ointed in his i>lace, by a majority in valuti 
of the commonei’s present at a meeting to ho held 
in the manner therein mentioned ; A a subsiiquent 
sect, enacted that the award should be made 


within six years from the passing of the Act : — 
Held : an award made ninet/een years after the 
passing of the Act, A piiriiorting to be made by a 
comr. other than the comr. appointed by the Act-, 
was good, notwithstanding the lapse of time, A 
notwithstanding tluirc was no proof ot t/bc duo 
appointment of the comr. by wliom it was made, 
the statute being directory only with regard to 
the time of making the award. — Doe d. IIoberts 
V, Mostyn (1852), 12 G. B. 208; 21 L. J. C. P. 
178 ; 438 E, ll. 907. 

924. Presumed duly made — After convey- 

ance of land to defray expenses of Inclosure.] — 

A local inclosure Act enipowerc‘d ilie (‘omr., by 
deeds executed in tlui presence of A attested by 


PART xni. SECT. 7, SUB-SECT. 2. —A. 

923 i. Of commissioner — After 
sUitutorn jicriod— AwanJ nut invalidated.] 
- 'An JjicloHuro Act, after iianiiug three 
coinrn., J., W., & S., enacted tliat if 
any of them should dlo, jieg-lect, or 
refuse to act, cte., the other or surviving 
comr. or eoiiirs. were ** authorised & 


required,” within twenty days after 
snelj death, ete., should bo known to 
tiKun, hy writing under their or his 
liaiid, t-o ai)poiut anotiier. W. having 
died, his death was immediately after- 
wards known to J. &. H., who several 
months afterwards, by letters, ap- 
pointed H. a new' comr., w ho acted ae 


such, & executed an aw’ard : — Held : 
the a, ward W'as valid although H.’s 
appointmo.tt was made after the 
twenty days prcHerll)ed— the statute 
being only <lircctory ub to tlio time of 
the appointment. — S'r. Da'I'iuck’s 
Hospital (Govkunous) v, Dowlin(» 
(1820), Batt. 290.— IR. 



69 


Part XIII. — Inclosure op Commons and Common Fields. 


two witnesses, to sell such portions of the waste 
lands as should be necessary to defray the expenses 
of carrying the Act into execution, befoi*e award 
made. In ejectment by a party claiming under 
a conveyance from tlie comr. in pursuance of such 
power, it appeared that the lessor of plt-f. pur- 
chased the land with the view of exchanging it 
with deft., that he never took possession of it, & 
that deft., some years after the conveyance, 
fenced it in, &> had occupied it by his tenants ever 
since, a period of less than 20 years. It did not 
appear that any award had been made under the 
Inclosure Act : — Held : pltf. was not bound, in 
order to recover in the ejectment, to prove that 
’ the comr. had duly qualified, given the notice, 
etc. reejuired by iiie General Inclosuro Act. before 
the execution of the conveyance. — T)OE d. Nannky 
V. Gore (18.37), 2 M. & W. 320 j 1.^)0 E. H. 770. 
Aumtalion : — Oonsd. Doo d. Roberts v. Mostyn (18.'>2), 12 
C. 13. 2G8. 


B, Jurisdiction, 

Cannot alter the general law.] — See No. 1020, 

'post. 

925. After death of one — Statutory quorum left 
— Assessment invalid.] — Whor(5 three comrs. & 
their successoi*s were appointed to transact the 
basiness under an inclosuro Act, the act of any 
two of them was to be valid, an assessment executt^d 
by two, after the death of one of the three, 4fc before 
the appointment of a successor, was holden 
invalid. —Dor: d. Nicholson v, AIiddt.eton (1822). 
3 Thod. k iling. 211; 0 Moore, G. V, .532; 129 
E. R. 120.5. 

926. Exchange of land — Power to award ex- 
change for land & money.] — Where an inclosuro 
Act gave the comrs. po\v(‘r to award lands in 
exchange for othei's in an adjoining parish, also 
to awar'd lands to f.hose who bought them of 
persons entitled to allotments: — Held: (i) they 
might award lands given in exchange partly for 
other lands cV. partly for money ; &; (2) the award 
need not have an ad valorem, st^amp upon the 
money consid<'ration. - Doe d. Suffiei.d (1a)Kd) 
V. Rueston (1827), 7 13. .V (J. 392 ; 1 Man. k Ry. 
K. B. 713 ; 0 D. .1. O. S. K. R. 150 ; 108 E. R. 709. 

927. Powers not strictly complied with — 

Award invalid.] —The comi’s. under an inclosuro 
Act, were r(*quired to allot the lauds directed to 
b(^ inclosed, unto the several lu’oprietors thereof, in 
sucli share's, quantities, et c. as they should adjudge 
to be a just comjiensation for th<dr several k 
r(‘spective lands, rights of common, etc. therein ; 
k were^ empowered also to set out, allot, k award 
any lands, ete. within tlie parish of A., “in lieu 
of or in ex(;lia.npi for any other lands, etc. within 
the parish, provided t hat all such exchanges should 
be aseertaineul, specilied k declared in k by tlie 
award to be made by the consent of tlie owners of 
the lands exchanged.” Tlio comrs. awarded a 
certain allotment to R. “as a compensation for 
his open field, lands k righf-s of common, & an 
old inclosure given up by R. to bo allotted by the 
comrs. in exchange”: — Held: the comrs. had 
not pursued the powers vested in f-hem by the 
Act, k R. could not make a good title to the; allot-- 
mout. —W ing field v. Tijarf (1830), 10 R. k V. 
785 ; 5 Man. <fe Ry. K. B. 715 ; 8 L. J. O. S. K. R. 
318; 109 E. R. oil. 

AnnMions :~Retd, A.-G. v. CuUiim (18.‘5(»), 5 L. J. Ch. 
Goodtltlo V. JVlUburu (1837), 2 M. & AV. 85.3. 
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928. 


— Partition not provided by special 
Act.] — Inclosure (Consolidation) Act, 1801 (c. 109), 
K. 1(3, authorised the comrs. to make partition of 
common upon the request in writing 
of the tenants in common, or any or either of them. 
A local Act for inclosing land within the parish of 


M., enabled comrs. to make exchanges of land with 
the consent of the owners, whether tenants in 
I foe simple or for life, k s. 32 provided for fJie costs 
of partition, but there was no clause in forms 
authorising partitions. The l(»cal Act rocoiv<*d 
the Royal assent on May 19, 1819, at which time 
G. was seised of an undivided moiety of certain 
land in M. for the life of K., the other moiety being 
vested in S. in foe. On Aug. 2, 1819, k 8. made 
a claim in writing under the Act of 1801 in respect 
of the land so held by them as tenants in common ; 
& on 8cpt. 13, 1819, 8. died intestate, leaving E. 
his heir. On Aug. 11, 1820, the comrs. made their 
award, k thereby made three allotments to C. & 
8., in respect of their interests in the open lands 
to bo allotted <fe divided ; &. they also, under the 
“ exchanges,” allotted to E. an undivided moiety 
of certain land sought to bo recovered in this 
action, as also of the three allotments, the other 
moiety being therein stated to be already vested 
in E. in exchange for, as well the undivided moiety 
of E. in certain other old inclosed lands, which the 
comrs. thereby allotted to C., the other moiety 
thereof being tlierein stated to be then already 
vested in him, as also the entirety of a close 
belonging solely to E, : — Held: (1) the local Act 
liaving contemplated partitions, but containing 
no authority for that purpose, the legislature must 
liavo intended that they should bo lifTocf cd under 
the Act of 1801, s. 16 ; (2) this allotment could 
not have been supported as a partition under that 
Act, because, («) C. was only tenant pur autre 
&, as such, had no authority to consent to a par- 
tition, {h) one of the tenants in common was to 
take as his share in severalty a close which, before 
the partition, formed no part of the land held in 
common, but was the separate property of the 
other tenant in common ; (3) the words “ tenants 
for life ” in s. 31 of the local Act included “ tenants 
pur autre viCy” k the allotment was good under 
that Act as an exchange ; (4) the allotments made 
to C. k 8. were not void by reason of their having 
been made after the death of 8., k when E., his 
heir, was entitled. — Doe d. Knight v, 8rEN(;EU 
(1818), 2 Exch. 752 ; 15! E. R. (393. 

AnnoUiUons : — Ah to (1) Consd. lie Frith k Osborrio (1876), 

3 Gh. D. ()18. Refd. Bradshaw r. Faiio (1850). 25 L. J. Ch. 

4J3. 

Apart from inclosure .] — See Real Pro- 
perty k (hiA'PTELs Real. 

929. Power to allot to occupiers of commonable 
messuages — Limited to occupiers entitled before 
Act.] — Ry an Act for inclosing eonimon lands in 
G., after reciting that tlio corpn. of (t. claimed the 
right of soil as lords of the manor, k that certain 
individuals were proprietors of the common lands 
intended to be inclosed, it; was enacted, that the 
conn's, might set out k allot plots of ground out 
of the E. W. commons, in G,, as a compiuisation 
for the rights of common of all the owners k jiro- 
prietors of commonable messuages or cottages, for 
such me.ssijages or cottages only, as well on llio 
said commons as on certain other lands named ; 
such plots of ground to bo used A enjoyed as the 
comrs, should by tlioir award direct, Partit's 
dissatisfied with tlie award might bring an action 
against the persons in whose favour tlic deter- 
mination should be, within tliree mont hs, or might 
appeal within six months to the justices in Quarter 
Sessions, who were to determine tlio matter, k 
award costs k damages. In default of such action 
or appeal, the determination of the comrs. was to 
be final. The comrs. by their award, allotted a 
plot of land on the W, common as common pasture, 
to the ownei’S k jiroprietoi’s of commonable 
messuages or cottages, k their respective tenants 
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Sect, 7, — Under inclosxire Acts: Suh-acci, 2, B,; 

8Ub-8€Ct, 8,] 

or occupiers of the messuages collages only 
having right of common on the W. common ; & 
they limited ihe use of the pastures as the Act 
empowered tl)em. Before the passing of the Act, 
the rights attached to the commonaWe messuages 
could only be exercised by such occupiers as were 
freemen of the borough of G. Subsequently to the 
Act, one of the messuages on W. common being in 
tJie liands of a person not a freeman, the corpn. 
brought trespass against him, for turning his 
cattle on the allotment: — Held: (1) the Act, 
though general in its words, did not authorise the 
comrs. to extend the benefit of thedr allotments 
in lieu of common, to occupies who were not 
freemen, & the award itself did not purport to do 
so, nor could it have done so unless the Act had 
given 1 ) 0 wor lio the comm, to ascertain who should 
be entitled to the newly granted rights ; (2) the 
pi’esent action was maintainable, though brought 
more than six months after the award. — Goi>- 
MANCiiESTEJi CoKPN. V. Phtijjpps (1 833), 5 B. Ad. 
198 ; 2 Nev. & M. K. B. 713 ; 110 K. II. 705 ; 
suhaequeni proceedings (183G), <1 Ad. & Kl. 550. 

030. Under Hainault Forest (Allotment of Com- 
mons) Act, 1858 (c. 37), s. 7 — Over rights of com- 
mon In the forest .] — lie Hainault Forest Act, 
1858, No. 443, ante. 

031. Not to make freehold lands allotted subject 
to herlots & reliefs.! — Comrs. of inclosure have no 
powers in making allotments in resi:)ect of freehold 
lands subject to heriots & reliefs, to make the 
allotted lands so subject. — B asingstoke Corpn. 
V. Bolton (Lord) (1854), 3 Drew. 50; 3 W. II. 
142 ; 61 E. K. 821. 

932. As to old public ways — No power to close 
ancient towing path by navigable river.] — If an 

Act of Parliament for inclosing ik> allotting the 
common A waste lands of a parish through which 
a navigable river flows, empower comrs. to sot 
out such public k> private roads & ways as they 
shall think necessary, & direct that all roads & 
ways not so set out shall be deemed part of the 
lands to bo allotted, an ancient towing path upon 
the bank of the river though not set out by the 
comrs. still subsists, for it is not within their 
jurisdiction. — S impson v. Scales (1801), 2 Bos. & P. 
496 ; 126 E. B. 1404. 

933. To close part only.J — (1) An in- 

closurci Act emi)owored comrs., with the concur- 
rence of two justices, to stop up, divert or turn, k 
to dirc‘ct to be discontinued any public road or 
footpath through any part oi* parts of the lands k 
grounds in tlie parish of 'J\ which to the comrs. 
should appeal* useless ; subject to an appeal to the 
Quarter Sessions. The comrs. k two justices made 
an order stopping up a public foot-patli in the 
parish of T. which was continued as a footpath 
into tlie i>arish of S., wlieroby the part in the latter 
parish became useless as a public way : — Held : 
the comi*s, had power to stop up the part of the 
footpath in the parish of T., that if any injury 
was thereby done, the remedy was by ai^iieal. 

12) The jiart of the footway in tlic jiarish of T. 
still remained a public way, though a cul-de-sac . — 
Gwyn V. IIARDWICKE (1856), 1 H. k N. 49 ; 25 
L. J. M. 0. 97 ; 27 L. T. O. S. 72 ; 20 J. P. 359 ; 
4 W. K. 480 ; 150 E. U. 1113. 

Jmwtutions :—j8 to (1) Beld. R. v. Waller (1875). 31 L. T. 

777. Ah to (2) Retd. Esher & Dittens U. C. r. Marks (1902), 

7i L. J.K. B. 309. 

Effect Of award .] — Sec Sub-sect. 8, 1). (a), 

post, 

934. As to new public roads — Power to allot 
herbage to allottees of common — Does not give 


power to sell herbage by auction.] — An inclosure 
Act, authorising comm, to make roads through 
inclosed lands, k declaring that the commonem of 
inclosed lands sliall be entitled to the herbage of 
the roads, in the manner in which the comrs. shall 
award, does not authorise them to sell the herbage 
by auction or otherwise to one individual com- 
moner. — IlATMES V. Kobinson (1786), 2 Chit. 601. 

Effect of award .] — See Sub-sect. 8, D. (c), 

post 

935. As to new private roads — No power to make 
repairable by parish or township at large.] — The 

comrs. appointed by an Act for dividing & in- 
closing certain lands in tlio parish of O., enacting 
that the public roads to be set out by them should 
bo repaired in such manner as other public roads 
are by law to be repaired, k that the private roads 
should be repaired by such jjerson or persons ns 
they should award, have no power to impose on 
the parish at large the burden of repairing any of 
the private roads set out in pursuance? of the Act. — 
II. V. CoTTiNGUAM (INHABITANTS) (1794), 6 Term 
Hep. 20; 101 E. B. 413. 

Annotations: — Consd. & Disid. A.-O. v. Tamworth R. D. C. 

(1901), 8.5 L. T. 190. Apld. A.-(L & Settle 11. D. 0. v. 

LiinOHdale K. D. C. (1902), 80 L. T. 82*2. Refd. H. v. 

Edmonlon (1831), 1 Mood. & R. 24. 

930, ,] — Qn indictment for encroach- 

ing on a public lughway, it appeared that in 1771, 
comrs. under an inclosure Act had been empower(*d 

I . 0 set out public k private roads, the former to 
bo repaired by the township, tlie latter by such 
persons as the comrs. should direct. The public 
roads were to be sixty feet wide between tln^ 
fences. The comrs. in tlieir award described a 
road as private, k eight yards wide, but in setting 
it out a space of sixty feet was left between the 
fences, k they directed both the public k private 
roads to be repaired by the township. The centre 
only of the sixty feet was ordinai*ily used as a 
carriage road, k the township repaired it. The 
space said to be encroached upon was at the side 
of this road, k there was a diversity of evidence 
as to tlie use made of this space by the public, k 
its condition, since the time of the award : — Hc/d : 
t-he comrs. had exceeded their authority in award- 
ing that private roads should be repaired by the 
township." -II. V. Wkigut (1832), 3 B. k Ad. 681 ; 

1 L. M. 0. 74 ; 110 E. II. 248 ; suhscquenl pro- 
ceedmgs (1834), 1 Ad. k El. 4,‘M, Ex. Oh. 

Annotations : — Refd. R. v, Loakc (1833), 2 Nov. & M, K. B. 

.583 ; Beckett v, Upton (18.55), 1 Jur. N. S. 1130 ; R. v. 

United Kingdom Electric Tclegrajih Co. (18(12), 2 B. & »S. 

048, n. ; Nceld v. Hendon U. 1). V. (1899). 81 L. T. 405. 

Mentd. Harvey v. Truro JK. C., (1903 J 2 Cli. 038; Offln 

V. Kocliford R. C., (1900] ] Ch. 342. 

937, Discretion as to formation & com- 

pletion — Accommodation footways.]— (1 ) A valimr, 
who makes an award under 1845 Act, Ijas a dis- 
cretion in eacli case as to the amount of forma- 
tion k completion of private or occupation roads 
& ways set out by him in his award. 

(2) The valuer may, where it is necessary, set 
out footways to accommodate inclosed lands or 
adjoining owners. — K eynolds p. Barnes (1909), 

2 Ch. 301 ; 78 L. J. Ch. 641 ; 101 L. T. 71 ; 73 

J. P. 330. 

See, also, No. 967, post. 

Effect of award .] — See Sub-sect. 8, D. (d), 

post. 

938. As to drains & watercourses — Not to 
alter drains — So as to obstruct drainage in another 
township.] — An Act of Parliament, empowering 
comi’s. to inclose the common lands in a certain 
townsliip, enacted tliat it should be lawful for the 
comrs. to set out <fe make such ditches, water- 
courses k bridges, of such extent k form, k in such 
situations, os they slionld deem necessary in the 
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lands to be inclosed ; Sc also to enlarge, cleanse 
or alter the course of & improve any of the existing 
ditches, watercourses or bridges, as well in Sc on 
the lands, as also in any ancient inclosures or other 
lands in the ^townslup, as they should deem 
necessary ; — Held : the Act did not empower the 
comrs, ti) alter the drains in the common lands, 
so as to overload an ancient drain which flowed 
through the common lands from another town- 
ship, & thereby to obstruct the drainage of the 
lands in such other township, to the damage Sc 
injury of the owners of such lands. — Dawson 
Paver (1847), 6 Hare, 415 ; 10 D. J. Oh. 274 ; 
8 T.. T. O. S. 493 ; 11 Jur. 760 ; 67 E. P. 974. 
AnnotationH : — Mentd. East Lancashire Ry. e. Hattorsley 

(184U), 8 Hare, 72 ; Lend r. Murray (1851), 17 L. T. O. 8. 

24S ; Goldsiuid v. Tunbridge Welln Iinprovemout Comrs. 

(18fi5), i4 W. R. 92 ; Llngwood v. Stowmarket Co. (1805), 

Ji. R. 1 Eq. 77 ; Rc Wilton’s S. E., U»07] 1 Oh. 60. 

939. Power to make repairable by surveyor 

of highways — & to raise expenses by rate.] — An 

inclosure Act provided that the cornr. should set 
out such watercourses as he should tliink jiropor, 
Sc should order Sc direct by whom Sc at whose 
expense such watercoursf‘S should be repaired & 
cleansed. The Act further provided that tlie 
oomr. should assign land for the getting of materials 
for repairing public roads. The comr., in pur- 
suance of such Act, by liis award appointed certain 
roads to be set out, Sc awarded to the surveyor of 
higlivvays land for the getting of materials for the 
repair of public roads. Tie further ordered that a 
walorconi^e shoultl bo made, Sc directed that such 
watercourse should for over thereafter be repaired 
Sc cleansed by the surveyor of highways for the 
time being, the expenses attendant upon such 
repairing it cleansing to he paid out of o> rate to 
be made for the repair of highways in the township : 
— Held : it w’as w'lthin the jurisdiction of the comr. 
to order tlu^ surveyor of highways to repair Sl 
cl(.‘anse the watercourse Sc to raise "the expenses of 
so doing by moans of a rate. — A.-G. Tam worth 
Hxjual DisTiaoT Oouncil (1901), 85 L. T. 190. 

— - - Effect of award.]- Hee 8ub-.s(^ct , 8, E., posl, 

940. Allotment of common & rentcharge in 
lieu of tithe — Incumbent at date of award holding 
two preferments — Allotment of common to one 
preferment but rentcharge apportioned- -Within 
jurisdiction of commissioners.] liy an inclosurc 
Act comrs. W’ore empow^ered to divide Sc inclose 
common lands, Sc to allot- to H., who was then both 
rector of 31. Sc perp(4-ual curate of V, & his suc- 
cessors, ivictors of 11. Sc curates of TJ., lands of a 
stated yearly value, a ivut charge to be payable 
out of other poit-ions of the lands to be inclosed, 
which allotments were to lie in lieu aV- satisfaction 
of all t ithes, etc. belonging to IT. Sc his successors. 
At this time the patron of t-he rectory w\as the same 
person as the patron of the curacy. The award 
gave certain lands to IT. Sc his successoi's, simply 
os “ rectors of IT.” ; but awarded the rentcharge 
in certain i>roportions between the rectory Sc the 
curacy. The preferments were separated in 1829, 
Sc in 1864 this bill was filed by pltf., who was both 
the patron Sc incumbent of the curacy, Against 
the patron Sc rector of B., but not against the i>ro- 
prietors of the lands on which the rent was charged, 
for a declaration that^ the lands allotted should 
have been allotted to H. both as rector Sc as cuj*ate, 
& that his successors wore entitled to tlio lands in 
the same proportions as they were entitled to the 
tithes, etc. before the award ; that a new com- 
mission for partitioning the lands might be issued, 
Sc for necessary consequential directions : — Held : 
(1 ) the comrs. had power to apportion the lands Sc 
rentcharge between the rectory Sc curacy. Sc the 
apportionment made was not made hfniriam 


or mistake ; (2) in no view of this case would the 
ct. be competent to adjust the rights between the 
rector Sc the curate in this or any other suit. 
(3) Semhle: the ct. cannot be made subsidiary to a 
t ribunal created by Parliament for adjusting such 
rights on the ground that that tribunal lias mis- 
carried (Turner, L.J.) — Bateman v, Boynton 
(1806), 1 Oh. App. 359 ; 35 L. J. Oh. 568 ; 14 L. T. 

371 ; 12 .lur. N. S. 383 ; 14 W. R. 598, L. .TJ. 
Annotation: — As to (3) Conid, Mloklothwait v. Vincent 

(1893), G9 L. T. 57. 

941. As to minerals — Under part of common 
sold to defray enclosure expenses — No power to 
divest from lord.] — Wakefield v. Bucci.ettcii 
(Duke), No. 893, mde, 

Construction of Acts.] Sec Sub-sect. 1, 

C., ante. 

Effect of award.] — Sub-sect. 8, F.,po.9f, 

942. Sporting rights — Power to sever from 
ownership of soil.] — The Inclosure Comrs., under 
1848 Act, s. 1, are authorised to make it a con- 
dition of the inclosurc of a w'aste that the light of 
sx>orting shall be severed from the soil, Sc i-he tene- 
ment thus created shall remain in the lord, whilst 
the soil is allotted to others. The intention to 
impose such a condition is sufficiently manifested 
by a clause in the provisional order, that one- 
sixteenth part in value of the lands be allotted to 
the lords of the manor in lieu of their right Sc 
interest in the soil of the lands, exclusively of 
their right Sc interest in the game. Sc in all mines, 
minerals, stone. Sc other substrata under the lands. 
— Musgrave i\ Forster (1871), L. R, 6 Q. R, 
590 ; 40 D. .7. Q. B. 207 ; 24 D. T. 61 1 ; 35 .1. P. 
820 ; 10 W. R. 1141. 

Annotnlion r—lHwiSi, MiiRgravo v. IncloBuro Comrs. (1874), 

Ii. R. 9 Q, R. 102. 

Construction of Acts.] — Sec Sub-sect. 1, 

B., aide. 

As to raising expenses of award.] — See Sub-sect. 

10 , pOHt, 

Partition— Apart from Inclosure.]— Parti- 

tion. 


SECT. 3. — What Lands may re Allotted, 

943. Encroachment or ancient inclosure — Not 
after twenty years,] — 1852 Act, s. 13, empowem 
the valuer acting in the matter of an inclosurc to 
apply to justices to recover possession of any 
encroachment or inclosure which, under 1846 Act, 
shall he deemed to bo parcel of the land subject 
to he inclosed, i)OSScssion of which the actual 
occupic*r neglects or refuses to deliver up, after 
the determination of claims under 181.5 Act: — 
Held : (1) the justices have jurisdiction to inquire 
into the circumstances att ending the encroachment 
or inclosure in question, notwithstanding that the 
occupier has made no claim before the valuer or 
the Inclosurc Comi’s., Sc has not appealed against 
the award of the comi*s., which includes the land 
in dispute ; (2) the justices were right in refusing 
to order possession to bo given to (he valuer of a 
j)ioce of land proved to them to liave been first 
inclosed more than twenty years before the first 
meeting of the comrs. for the examination of 
claims, such land being, under 1815 Act, s. 52, an 
anci(?nt inclosure. Sc that sect,, taken with s. 50, 
showing that inclosures, only, of less than such 
twenty years standing are, under that Act, to be 
deemed to bo parcel of the land subject to be 
inclosed. — Oiin.coTE v, Vouldon (1860), 3 E. & B. 
7 ; 29 L. J. M. O. 1 97 ; 2 L. T. .370 ; 24 J. P. 768 ; 
6 Jur. N. S. 1051 ; 8 W. R. 559 ; 121 E. R. 347. 
Annotation: — As to (2) Distd. Rlackett v. Rldoiit, tlOlSJ 

2 K. R. 415. 
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Sect, 7. — Under inclostire Acts: Suh-secis. 3 4, 

A, B.; sub-sect, 5, A,} 

944. Adverse possession Interrupted by 

award.] — 'J’lie roct-or of a parish l)roup:h<. an 
action in 1013 t-o recover possession of a jjiece of 
land which had, in 1800, hcen allot ted to a foiiiier 
rect or hy an inclosure award made by a valuer ^ 
confirmed by the Tnclosure Comi*s. und(‘r the pro- 
visions of the Inclosure Acts. Deft/, set up tiic 
defenc(jthat lie &; his predecessors in title had been 
in possession of the land for sixty years. The 
eiTect of the evidence was that doft.’s father had 
encroached upon the land in (juestion ^ inclosed 
it, & that acts of ownership had been exercised 
thereon by deft..’s father &< deft, for more than 
sixty years before the commencement of the 
action :—7/rZd ; (1) deft, failed to establish a 

sixty years* possessory title, because the sixty 
years’ ])ossession requin^d by s. 23 of Ileal Pi'operty 
Limitation Act-, 1833 (c. 27) would not begin to 
run against pltf. as an ecclesiastical corpn. sole 
until 1800, the date of the award ; (2) it wa« not 
open to deft, to say by way of defence to the 
action that the encroachment was at the dat;C of 
the award an ancient inclosure under 1845 Act, 
s. 52, because by ss. 43, 50. 105, of that Act the 
question wdiether an encroachment was an ancient 
inclosure was a question for tlie determination of 
the valuer & the conn's., ^ the award itself must 
be taken to be a decision binding ^ conclusive on 
all persons tliat the encroachment w^as not an 
ancient inclosure.- Black i<:tt r. Kidoct, [131 5 J 
2 K. B. 415 ; 81 1.. J. K. B. 1535 ; 113 L. T. 207, 
C. A. 

jinfwtaiion : — As to (2) Consd. Collia v. Ainplilott, [1018] 

1 Ch. 232. 

945, Not bed of river- Over which no rights of 
common exercised.] — lly a private in closure Act, 
passed in 3 730, an allotment was directed of certain 
w^aste lands in a manor, the mines etc., being 
reserved to the lord, & the allotments w^ere de- 
clared freehold of tiio tillottecs to all intents A: 
purposes. There was a saving clause i^roviding 
tliat notliing in the Act should affect the title of 
the lord to the mines or to tlie seignioiies 
royalties, franchises <fc liberties incident to the 
inanoi*s, but t hat the lord, his heirs assigns, 
should enjoy, 'inter alia, all jiiscaries, fishing, etc., 
which could or might be claimed by Jiiin or t hem 
as owner or oAvners t>f the soil of tJie moois, com- 
mons & Ava.stc grounds, in as full, ample A beneticial 
a manner to all intimts A purjioses as if th(j Act 
had not been passed. 3’he Avast(* hmds w’ere 
bounded on one side bv the river M., 6c t he soil of 
half thi* bed belonged to the kmi. There w^as no 
evidence that any of the tenants liad ever enjoyed 
any rights of fishing, or any other commonable 
rights, over any part of the bed of the river ; but 
there w^as evidence that at the time of the passing 
of the Act t lie lord exercised let to tenants the 
right of fishing over half the bed. The comrs. 
allotted t o Tj. a part of the Avaste called >S., described 
as bounded on the west by the river, A gavt; an 
acreage Avhich w^as correct for the land if the half- 
bed was not included. In 1830 the successor of 
the lord granted to pltf. the right of fishing in 
half the river betw(*en tA\'o points lying above 6c 
below S. Pltf. brought his action to establish his 
right of fishing in front of 8., a riglit of landing 
on S. for fishing ijurposes. The L. family insisted 
t hat the allotment t o L. passed the soil of the bed 
ad medium ftlum, 6c that they had the exclusive 
right of fishing oA^er so much as adjoined H., 6c 
by counterclaim asked an injunction to restrain 
jdtf. from fisliing opposite S., 6c from landing on 
8. for fishing purposes; — Held: (1) as the half- 


bed of the I'iver had been enjoyed & let by the 
lord as a separate tenement up to the passing of 
the Act, 6C‘ the commoners had never exercised 
any j'ights of common oAn'r it, it did not form 
part of the Avaste lands which the comi’s, Avere 
authorist rl to allot, 6c that even if they had ex- 
pressly included half the bed in the alloimeni/ to 
L., he would have taken no interest in the bed, 
6c that he had no right of fishing ; (2) according 
to Duke of Devonshire v. (V Connor (No. 883, 
ante) the saAung clause in the Act did not reserve 
to tlio lord any merely territorial right, as it 
did not appear that he had any francliisc of 
fishing, his right to land upon 8. for fishing pur- 
poses W'as a merely territorial right incident to 
his oAAUAorship of the soil, 6c was exlinguished by 
the alloimcnt.— EoitoVD v. Coultitaud, [1838J 
2 Oh. 358 ; (17 L. J. Oh. 458 ; 78 L. T. 702 ; 14 
T. L. B. 4(52, O. A. 

Annotations : — Js to (1) CoilSd. Hoiifrli v. Clark & Hall (1$)07), 

23 T. L. K. I>82. As to (2) Refd. Hanbiiry i\ Jcukiii?, 

[19011 2 Ch. 401. 

See, also. Nos. 357, 1044, post. 

See 1845 Act, ss. 13 (as anumded by Forest of 
Dean Act, 1800 (c. 70)), 50, 51, 52. 


Sun-.sKCT. 4 . — Who entitled to Ai^lotments. 

A, Lord of Manor. 

946. In respect of demesne lands — In addition 
to rights as owner of soil.] — Held : a lord of the 
manor W'as entitled to an .allotment umler an 
inclosuro Act, in respect of liis dernesm's of the 
manor, over 6c above tlie allotment awarded to 
him by the Act in respect cif his right as lord of the 
manor. — Ahundell v. h’ALMOLTii (N'isoount) 
(1814), 2 M. 6c S. 440 ; 105 E. B. 444. 

Annotations -Folid. Lloyd v. I'owis 4 JC. tic H. 485. 

Consd. JMuvprrave r. luclosiiio C/Ornrs. for Enj^laml & AVuIoh 

(1874), 30 Ji. T. ICO , TlioiJiHon v. 8t. (’uUitin’nc'K (.’olioKo, 

(!anihri(l|?e, etc. (1918), 118 L- T. 7.58. Rcfd. Askew r. 

AVilkinson (1832), 3 11. He Ad. 152. 

947. Commoner acquiring lordship 

of manor.]— A., being tJu' oavikt «.V: in possession 
of a farm from 1833 to 1850, exercisetl the right of 
turning out on the Avaste of Uh' manor the slieep 
hwant 6c couchant ui>on tliat farm. In 18J8 A. 
became lord of the manor. Upon an inelosure of 
the AA^astes of tin; manor, under 1845 Act, A., Avho 
received an allot ineiii/ in respect of his manorial 
rights, claimed besich's to be comjxmsatial for 
common of jiast ure or fcH'ding or right of past-uragi*. 
in respect of t/!ie farm, 6c an issue Avas framed in 
tliosi! terms: — Held: assuming that a right of 
common c>f pn«sture appurt iaiant to t lici farm existed 
prcAuously to A. bt‘i;oming lord of tlie manor, ho 
w'ould after tliat/ haA^e an inti^rest in resi^eeX of 
Avhicli he ought to be compensated, 6c wliich might/ 
be described in popular languagt^ in the terms of 
the issue. " Llovj) r. Bowis (1855), 4 E. 6c B. 485 ; 
24 h. J . Q. B. 145; 24 L. T. O. 8. 2 1 2 ; 1 Jur. N. 8. 
230; 113 E. K. 177, 

Annaialions : — Refd. Sowerby r. Sndtb (J87.‘i), L. IL 8 C-. P. 

,514 ; Musgravc r. Inelosure Coiurn. for Eni?lttiid He WulcH 

(1874), 30 L. T. 100. 

Unit y of possi'ssion of common(*r 6c lord of manor, 
sec Part Xl., Sect. 1. 

948. Right of pasture.] — Muscjiiaa e 

V. Inclosure Comrs., No. 787, ante. 

See, also. No. 332, post. 

949. In respect of rights as owner of the soil — 
Rabbit warren — Though not mentioned in particular 
Act.] — CasamajoR/ V. Strode, No. 380, post. 

.] — See, also, No. 353, post. 

Rights of the lord as owner of the soil.] — See, 

generally. Part IX., ante. 

Right of the lord to share of compensation money 
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on compulsory acquisition of common.! — See 

Part VJII., ante. 


B, Commoners, 

950. Commoner having two rights of common^-" 
In respect of same tenement — Entitled to allotment 
in respect of both rights.] — The owner of a tene- 
ment may have two distinct rights of common for 
his cattle, levant, & coiichant, upon such tenement, 
upon different wastes in different manors under 
several lords ; & therefore an allotment under one 
mclosuro Act, in lieu of liis right of common upon 
one of such wastes, will not do away with or lessen 
his claim for an equal allotment with other com- 
moners, under a subsequent Act for inclosing the 
other waste. Semble : if the diffei*ent wastes had 
appeared to have been originally holden under the 
same lord, it would iiave been otherwise. — Hollins- 
head V. Walton (180()), 7 East, 485 ; 10.3 E. 11. 
1 88 . 

Annotation -Folld. Uamick r. Matthews (1814), 

OOD. 


5 Taunt. 


951. — J ]- — A copyholder having 

a right of common in two manors, &> having re- 
ceived an allotinent out of one, in lieu of his right 
in that manor, is entith^d to his full allotment out 
of the ol-her, when inclosed, whether the manoi*s 
be held under tiie same, or under different lords ; 
A tliough the estate, in respect of vvhicli ho claims, 
be partly enfranchised freehold, that <lo(‘s not 
extinguish his riglit as to the pai't enfranchised. — 
Ear WICK v, Maithewh (1811), .5 Taunt. 305: 1 
Marsh. 50 ; 128 E. R. 730. 

Annutaiimi .-—Reid. Derry Sanders, flOlO] 1 K. D. 223, 


SUR-SECT. 5.' -PllOCEEDlNGS BEEORE AWARD. 

A, In General, 

952. Time for lodging claims — Effect of not 

lodging claim within time limih -Subsequent 

dispute as to allotment.]- In 1813, the eomrs. for 

the in closure ol a parish, tlie tithes of which wer <5 

vested in sevijral lay impropriators, appointed 

meetings lor receiving claims, A various claims 

W(‘re ])ut in, but non<* in iM'spect of tilh<*s, within 

the time limited by Jnelosure {( ’onsolid.ation) Act, 

1801 (c. 100), not-vvithstanding tins, the coiiirs. in 

1817, inade ,1, an allotment in respect of the ini- 

jiropriate tithes of certain land oecu]>ied by liiin, 

which titlic's, as will as the land, ,1. claimed under 

the will of In 1820 W., wlio claiim*d tliese 

titljcs under th<* lieir of P., on the ground tl»at they 

did not pass by I'.’s will, brought an ejectment for 

the allot-iiie.nt- made in j'ospect of them : — Held : 

having omit, ted to make his claim before the 

comrs. witliin the time limited by the Act, Jic 

could not recover. — Doe d. Watson v. .Jefferson 

(1824), 2 Ding. 118; 0 Moore, C. P. 200; 2 

L. O. 8. 0. P. 138 ; 130 E. K. 250. 

Annotation -Rofd. Doc d, iSweetlng V. Hollard (1829), 9 
B. AC. 789. 


963. How consents & dissents to inclosure 
calculated — Interest of lord of manor In subsoil 
to be considered.] — Tlie ct.. grant, ed a prohibition 
against the Inclosiii’e C-omrs., to prohibit them from 
proceeding with an iriclosuro under 1845 Act, 
wh(‘re the a,s.sistant-cornr. liad, in t,aking the con- 
sents A dissents luidi.T s. 27, excluded from his 
estimate of t,h(^ intert‘st of the owner of the soil 
of the land to be inclosed, A over which rights of 
common existed or were claimed, the value of the 
brick-earth thereunder, which would have more 
than sufficed to overtop the consents to the in- 
closure, notwithstanding the provisional order 
contained the following so-called exception, “ that 


all mines, minerals, stone A other substrata be 
reserved to 0., wit h a right to enter the lands when 
inclosed, for the purpose of opening, working, or 
winning such mines, minerals, stone A other 
siibst/ratfi, making compensation for any damage 
to the surface wliich may thereby be dono.'^ — 
Dhuriui V, Inclosure Comus. (1802), 1 1 C. H. N. S. 
064 ; 31 L. ,T. 0. P. 201 ; 8 Jur. E. 8. 893 ; 112 
E. R. 950. 

AnnotalionB : — Mentd. Glasgow Corpn. v. Farlo (1888), 13 App. 

Cas. 057 ; Jersey w. Noatb Union Grdns. (1888), 52 J. B. 582. 

SeCf also, No. 920, ante, 

954. Claims must be allowed — Unless objected 
to.] — Musgrave V, Inclosuke Coaiiis., No, 787, 
ante, 

955. Order prohibiting inclosure — Pending final 
award — Breach of order indictable.] — By Epping 
Forest Amendment Act, 1872 (c. 95), s. 5, the 
Epping Forest Comrs. might make orders pro- 
hibiting, until after their final report, any inclosures 
or waste* of land within the forest, subject in their 
judgment to any forestal or common rights. The 
comrs. made a general order prohibiting all persons 
from committing waste upon a piece of land de- 
scribed, until the final report or until further order ; 
all persons affected to he at liberty to apply to 
them as there might be occasion. Deft, applied 
to the comrs. by counsel as a person affected, bub 
they refused to enter into the question raised. 
Deft, was convicted upon an indictment moved 
by certiorari for breach of this order : — Held : the 
order A the indictment were good. — R. v. Walker 
(1875), L. R. 10 Q. B. 355 ; 44 D. .T. M. C. 109 ; 33 
E. T. 107 ; 40 .1. P. 230 ; 13 Cox, C. C. 94 
Annotations : — Retd. LascoUea v. Onslow (1877), 41 J. P. 

436. Mentd. Dale’s Case, Enruffht’s Case (1 881 ), 6 Q. B. D. 

37C; WiUingalo v. Norris, 11909) 1 K. B. 57 ; Wiffen v. 

Bailey A Romford U. D. C. (1914), 78 J. P. 187. 

956. Grounds for restraining commissioners 
from signing award — Not mere dissatisfaction of 
allottees — Apart from misfeasance by com- 
missioners.] — Conn'S, were empowei'ed to make 
allotments by their award to the several pro- 
prietors of the lands within a manor, A it was by 
the Act provided that Uie award of the comrs. 
should bo final A conclusive ui:)on all jiarties. 
The proprietors of lands within the manor were 
only four persons — the Corpn. of D., M., S., A P. 
T'he comi's. made an allotment which was com- 
plained of as unfair by S., the portion of land 
allotted to him being, as he insisted, much less 
than he ought to have. Tlie conn's, then pro- 
ceeded to make another allotment, which was 
complained of by 1\, as being unequal A unfair 
willi respect to him. The conn's, then proceeded 
to make a third allotment, wliicli the Corpn. of D. 
insisted was unfair A greatly injurious to them, A 
accordingly they complained to the comi's., but 
the comrs. paid no attention to their complaint A 
declared tliat they would, on April 10, sign their 
award : — HeM : (1 ) the ct. would not by injunction 
restrain the comrs. from signing their award, as 
the arbitrators liad done nothing yet, A the ci. 
would not presume that tlicy meant to do wrong ; 
(2) if the ct. did not interpose then it could inter* 
pose later. 

Semble : the ct. could interpose after the award 
was made.- Don OA.STER C'orj’N. v, Mjlbourne 
(1785), Rom. 100, L. C. 

957. Lands allotted alleged not to be 

commonable.] — The Inclosure Cbmrs. under 1845 
Act, having made provisional orders A being about 
to confirm the valuer’s report, pursuant to a local 
Act a bill was filed by parties alleging certain 
particular lands in the report to be lands not 
subject to iiiclosure A praying an injunction. 
Upon the evidence it appeared that the lands were 
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Sect. 1. — Under inclosiire AcU : Siib-sect, 5, .4. cfc 2?. ; 
sub-sects, a, 7 & 8^ A 

commonable : — Held : the cfc. had no authority to 
ifiterfc^ro by injunction to re-strain the oomrs. from 
makinpf their award. — Turner v. Buamire (1853), 
1 Drew. 402 ; 22 L. ,J. Ch. 700 ; 21 L. T. O. S. 
52 ; 1 W. n. 237 ; 01 E. R. 500, L. JJ. 

Annotations : — Consd. Harris v. Joso (1866), 13 L. T. 699. 
Refd. Chilcote v. Youldon (I860), 3 K. & E. 7. Mentd. 
Hooke v. Xoiisliigrlon (18/>6), 2 Jur. N. S. 755. 

968. Disputed ownership to lands allotted.] 

— Be Portsmouth (Ta)RD) &; Partridge v. In- 
closure Oomrs., No. 1044, post. 

Sec^ also^ No. 953, ante. 

Rectification of mistake —After provisional order 
authorised by Act of Parliament .] — See No. 908, 
post. 

B. Appeals, 

See Sub-sect. 1 1 , post. 


Sun -SECT. 0. — Ei-ttect op Provisional 

Au.otmrnt, 


959. Whether allottee can convey — Contract 
for sale before award — Purchaser having notice — 
Specific performance ordered.] — Specific perform- 
ance was granted of a contract for sale of an allot- 
ment under Inclosure (Consolidation) Act, 1801 
(c. 109), before the award, the Act expressly 
enabling a .sale, & declaring the conveyance valid, 
before the award, & the purchaser having notice 
of the circumstances.- -“KiNCJftLEY v. YouN(i (1809), 
18 Ves. 207 ; 34 E. R. 295, L. C. 

Annotations : — Difitd. Farroi* v, nilliiu? (ISIS), 2 H. & Aid. 

171. Refd. Poe d. HarrP v. Saiuider (1836), 6 Ad. & El. 

664. 


960. Construction of special Act.] — By 

Inclosure (ConsoJidation) Act, 1801 (c. 109), the 
legal title to an allotment is not acquired until the 
execution & proclamation of the comrs.’ award. 
A local Act directed that the coinrs. hy notice might 
cause all rights of common to be extinguished, & 
might then allot the waste land amongst the pro- 
prietoi's, that the owners might fence their 
allotments after they had been marked, staked 
out A; confirmed, A before tl»e signing of the 
award, & niight also, within throe months before 
Uie execution of the award, sell & convey their 
iiit>erest 8 in tlie allotments, tlie comrs. being thereby 
authorised to allot to the purchasers, &c the latter, 
after the execution of tlie award, to hold the 
allotted lands in such manner as the vi*ndor would 
have done if there had been no sale ; provided 
that, whore the allotments wore copyhold, the 
deed should bo enrolled in the ct. rolls, of the 
manor, & that the purchaser should be admitted 
tenant thereto at thf) same time as the other 
allottees of copyhold lands, namely, after the 
execution of the award: — Held: this authority 
to inclose <to so to enjoy in severalty, & the power 
to sell convey, might well, considering the 
language in wliich that power was given, bo 
enjoyed & exercised without the legal seisin of the 
land, these provisions, not sutYiciently counter- 
vailing those of the public Act, the legal freehold 
did not pass to the allottee till after the execution 
A proclamation of the award. — Farrer v. Billing 
(1818), 2 B. Aid. 171 ; 106 E. R. 329. 

Aniuitaiimis -Digtd. Greathcad v. Morloy (1811), 3 Man. & G. 

139. Refd. ElliH V. Amiflon (1821 ), 5 H. & Aid. 47 : Doo d. 

Harris v. Baurider (183(5), 5 Ad. & El. 664. Mentd. Doe d. 

Roberts v, Mosiyn (1852), 12 C. H. 268. 

961. ,] — Where comi'S., under 


an 


inclosuiH?, had made an allotmc;nt in respect of 
R.’s land in 1824: — Held: the allotment passed 
by a subsequent conveyance of the land in 1824, 


although the comrs.’ award was not executed till 
1827. — Doe d. Dixon v. Willis (1829), 6 Bing. 
441 ; 3 Moo. & P. 24 ; 7 L. .1. O. S. 0. P. 170 ; 
130 E. R. 1131. 

Annotations: — ^Di$td. Williams v. Phillips (1881), 8 Q. B. D. 

437. Refd. Doo d. Harris v. Sauudor (1836), 6 Ad. & El. 

664. 

962. Right to mortgage.] — ^A local 

inclosure Act provided that the several lands, etc., 
to be allotted & awarded in pursuance thereof, 
immediately after such allotments were made, 
should bo, remain enure to the several persons 
to whom same should be respectively allotted, 
who should from thenceforth stand & be seised 
possessed thereof to the same uses, estates, trusts 
& purposes, &, subject to the same settlements, 
etc., charges & incumbrances, os the several 
respective lands, etc., in lieu of which such allot- 
ments should bo respectively made, were then held 
under, subject to, etc., or might or would have 
been held under, etc., if the Act had not been 
made. The comrs., in 1812, marked out an allot- 
ment, in lion of lands belonging to S., & put him 
in possession, but their award, in which they made 
same allotment to 8. in lion of same lands, was 
not executed till 1825. In 1818, 8. mortgaged the 
allotment : — Held : 8. had legal seisin of the 

allotment from the time of liis being put into 
possession, & might mortgage before execution 
of the award. — Doe d. IlARurs v. Saunder (1836). 

5 Ad. & El. 661 ; 2 liar, ife W. 350 ; 1 Nev. Ik. 
P. K. B. 119 ; 6 D. J. K. B. 53 ; 111 E. R. 1316. 

Annotation: — Refd. Doo d. Beaufort v. Noclcl (1841), 3 

Man. & G. 271. 

963 . Purchaser let Into possession.] — 

Under an inclosure Act, an allotment had Ix^en 
made, to the imy^ropriator, in lieu of tithes ; 
by the Act, the tithes were to cease on the allot- 
ment being made ; but the Act did not authorise 
the sale of allotments before tJie execution of the 
award. In tho interim, the impropriator agreed 
to sell Ills allotment for 1^700, to be paid on Mar. 25 
then next, on a good & valid title being made & 
executed. Tho award was not made until several 
years after the agreement, but the purchaser had 
been, all along, in possession of the allotment : — 
Held : the purchaser must pay four per cent . 
interest on his purchase-money from Mar. 25 
next after the date of agreement, although a good 
title could not bo made until the award was 
executed. — ^A.-(l. v, Christ Church, Oxb’grd 
(Dean), Ex p. Maddox (1842), 13 Him. 21 1 ; 12 
L. .1. Ch. 28 ; 6 Jur. 1007 ; 60 E. R. 83. 

Annotation : — -Mentd. Ballard v. Hhutt (1880), 15 Ch. D. 122. 

964. Rights of purchaser — In possession.] — 

An iuelosuro Act directed that a vendee let into 
possession of any of the allotments, should have 
the .same rights as the vendor : — Held : tins was 
only applicable to the relative rights of the vendor 

6 vendee. — Doe d. Miluurn v, Edgar (1836), 
2 Bing. N. C. 498 ; 1 Ilodg. 437 ; 2 Scott, 732 ; 
5 U. J, C. P. 147 ; J32 E. R. 195. 

Annotation : — Refd. Hodprson v. Hooper (1860), 3 E. & E. 149. 

965. Legal title to purchase-money — Or com- 
pensation-money.] — The legal title to purchase- 
money or compensation-money to be ascortainod 
by the award of a coinr. under an inclosuro Act, is 
not complete till the award is made. — Cator v. 
Croydon Canal Co. (1843), 4 Y. & C. Ex. 593 ; 
13 L. ,T. Ch. 89 ; 2 L. T. O. S. 225 ; 8 Jur. 277 ; 
160 E. R. 1149, L. C. 

966. Right of valuer — To enter upon lands 
allotted — Not liable for trespass.] — If, upon pre- 
liminary proceedings being taken for an inclosiire, 
the comrs. state, in their provisional order, that 
certain lands shall bo allotted to a particular 
person, this is only a direction to those who have 
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to make the alJotment, & the land in question 
remains subject to the powers contained in the 
Inclosuro Acts, & the valuer is justified in entering 
upon it, & valuing it, in same manner as any other 
portion of the land to be enclosed tVr is not liable in 
an action of trespass. — Giiunn v, Bkown (1858), 
1 F. & F. 852 ; 82 L. T. O. S. 89 ; 7 W. R. 8. 
Annotation: — Refd. Grubb v, Inclosure Comrs. (1861), 9 

C. B. N. S. 612, 

967. Private road may be granted over allot- 
ment — Though not mentioned in provisional order 
— Unless expressly exempted.] — field: it is com- 
petent to the Inclosure CJomrs,, under 1845 Act, to 
order the valuer to set a private or occupation- 
road over land directed by the provisional order 
to be allotted to an individual in lieu of his rights 
in the lands to be inclosed, unless the provisional 
order expressly declares that })is allotment shall 
be exempt from such a burden. — Grubb v* In- 
closure Comrs. (18(5J), 13 O. B. N. 8. 806; 31 
B. J , C. r. 221 ; 5 L. T. 590 ; 10 W. li. 92 ; 143 
E. K. 317, Ex. Oh. 

Jurisdiction of commissioners as to roads.] — 
See Sub-sect. 2, B,, mde, 

968. Provisional order authorised by Act ot 
Parliament --Subsequent discovery of mistake — 
As to title of claimants— Power of court to give 
relief.!— Beauchamp (Eaiil) v . Darby, [18(iG] 
W. N. 308. 

On time limit for appeals.] — See Sub-sect. 11, 
post. 


Sub-sect. 7. — The Award — Tn Generai.. 

969. Form of award — No technical form 
necessary — Closing old way.] — No technical fonn 
is necessary in the awards of comi‘8. of inclosure, 
but if tliey substantially pursue their powers in 
shutting up old roads, tliose roads effectually 
cease. — Pick v. Clarkson (1779), 2 Wm. Bl. 1318 ; 
90 E. U. 773. 

970. Construction of award — Admissibility of 
evidence.] — To explain an ambiguous award of 
a j'oad under an inclosure Act, evidence of con- 
temporaneous act/S of the o(;cupiers of tlie land may 
be received. — Wadley v. Bayliss (1814), 5 Taunt. 
752 ; 128 E. K. 887. 

Annotations : — Refd. Uoo d. Kitiglakc v. BcvIhs (1849), 7 

C B. 456 ; HastiiipTfl v. N. K. By.. [18991 1 Cli. 656 ; 

Watchaiu v. East Afrioa I'rotectorate, [1919] A. C. 533. 

Mentd. Wat/Orpark v. Feimoll (1859), 7 II. L. Cas. 051. 

971. Custody of.] — In an Act of Parliaineiit 
for inclosing a parish, no direction was given as 
t/O tlio place in which tlie award was to be deposited. 
The comrs. gave it to their clerk & solr., who, on 
resigning business, delivered it to his son & suc- 
cessor, who permitted every iierson to inspect it 
wlio thought proper. The churchwardens & 
overseers applied to the ct. to have the award 
given up & deposited in the parish cliost, but the 
rule was discharged wilJi costs, — AVahtn abac’s 
Case (1823), 2 L. J. O. S. K. B. 3. 

972. Stamp duty on.] — Doe d. Suffield 
(Iadrd) V, Preston, No. 920, ante. 

Whether invalidated by non-compliance with 
statutory direction — As to appointment of com- 
missioner.] — See No. 923, ante, No, 980, post, 

973. Admissibility as evidence — Of estate in 
respect of which allotments claimed.] — (1) An 
award, allotting land under an inclosure Act, 
coupled with the terms of the original claim to 
such allotment, is admissible in evidence to show 
that the claimant’s interest in the lands in respect 
of the possession of which he claimed the allotment 
was less than the foe. 

(2) By an inclosure Act, the expenses ati/ending 


the inclosure were to be raised by sale of part of 
the commonable lands, the balance, if any, of the 
proceeds to be repaid to the landowners. Accord- 
ingly, sales were made, & the surplus proceeds 
divided among the landowners according to a 
“ return rate ” divided into two proportions, one 
calculated according to the posaessioners’ interest 
for life or years, the other the reversioners* pro* 
portion, calculated according to the time likely 
to elapse before their interest accrued into posses- 
sion. A landowner in possession, aged seventy, 
received a sum calculated on the assumption that 
Ids estate was held for his life ; but it did not 
appear that the party had any knowledge of the 
paper containing the rate, or of the data by which 
the sum he had received was fixed : — ffcld : the 
return rate was not evidence to cut down his 
interest to less than a fee. 

(3) By an inclosure Act, claims to allotments 
wore to bo made in writing, & sent to the comrs. 
The claims made were entered by their clerk in a 
book, though not required by the Act to be so 
kei>t. The claims allowed by the comi*s. were 
marked in the book “ allowed,** &: attested by 
their initials affixed thereto. The entries were 
made in the coui*se of business, & at the time they 
purported to bear date. Scmhle : tliey were 
admissible in evidence, on proof of the clerk’s 
death, & of a negative search for the original 
claims in the proper repository. — Doe d. Welsh 
V. Langfield (1847), 10 M. W. 497 ; 153 E. K. 
1285. 

Annotations : — Oenerally^HkeLLid, Mid. Ry. v. Bromloy (1856), 

17 a B. 372 ; Heed v. Lamb (LSGO), 0 H. & N. 75 ; Nash 

V, Ash (1862), 8 Jur. N. S. 998. 

See, generally, Evidence, 

Presumption that improperly made.] — See No. 

1008, post. 

Jurisdiction of court to restrain signature.] — 

See No. 950, ante. No. 1008, po,st. 


SuB-SECT. 8 . — Effect of Award. 

A , In General, 

974. Whether operating as conveyance— Allot- 
ment to surveyor of highways.] — An inclosure Act 
having directed that the allotments made by the 
comrs. should for ever remain for the benefit of 
the appointe6s : — Held: (1) an award assign- 
ment of the herbage of a certain close to the sur- 
veyors of the highways & their successors, for the 
benefit of the parish of B., though bad as a common 
law conveyance, the appointees not being a corpn., 
was good as a parliamentary declaration of the 
persons entitled to take same, as if tlie terms of 
the award had been specially enacted ; (2) the 
lord of the manor, in whom the fee of the soil 
remained, was a trustee for the siirvoyoi's of the 
highways for the time being. — Johnson v, Hodgson 
(1800), 8 East, 38 ; 103 E. B. 258. 

Annotations :—-OencraHy» Mentd. Smith t\ Adkins (1841), 

8 M. & W. 362 ; Jtc Leeds lustitnto of Soienco, Art & 

Literature Sc Leeds City Council, 11909] 1 Ch. 500. 

975. Allotment to churchwardens & 

overseers — In trust for occupiers of cottages.] — 

An allotment of land made in pursuance of 1845 
Act, ss. 34, 73, to the churchwardens & overseers 
of a parish in trust to allow the occupiers of certain 
ancient cottages in the parish to get turf therefrom 
vests the legal estate in the land in the church- 
wardems & overseers.— >Simcoe v, Pethick, [1898] 
2 Q. B. 555 ; 07 L, J, Q. B. 919 ; 79 L. T. 432, 
0. A. 

See, also. Nos. 959-903, ante, 

976. Extinguishes rights of common — Presump- 
tion that statutory notices given.] — The execution 
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Sect. 7 . — Under inclosnrc Acts: Suh-sccL 8, B. 

& C.] 


of an award under Inclosnre (Consolidation) Act, 
1801 (c. 109), extinguishes, per se, all rights of 
common intended to be extinguished thereby, & 
it is not necessary for the party relying upon the 
award to prove that the notices required by the 
Act have been previously given. — Taylor v. 
Thwaite (1843), 1 L. T. O. S. 34, N. P. 

SeCt also, No. 1000, post. 

977. Effect of omission from award — Determina- 
tion of township for rating — Place of rating omitted 
— Award invalid.] — An inclosure Act gave power 
to the comrs. to award in what townships the 
allotments should be assessed to the rates & taxes. 
They awarded that ceitain allotments which before 
were within the district of II. were within the 
townsliip of C. : — Held : they did not tliertiby 
become ratable in C. — Penton v. 13oyi.e (1808), 

1 Taunt. 344 ; 127 E. K. 860. 

978 . Waste lands — Remain vested In the 

lord.] — By an inclosure Act certain waste lands of 
a manor were to be allotted in cert ain proportions, 
A part of the waste lands was not portioned out 
in the award of the Inclosure Comrs . : — Held : the 
freehold of such land remained in the lord of the 
manor. — P acke v. Mee (1861), 9 W. 11. 335. 

979. Remain waste of manor.] — 

(1) In 1873, a particular common was not dealt 
with by an inclosure award as i)art of the waste 
of a manor, nor allotted t-o anyone: - Held: no 
inference could be drawn that it had ceased to be 
waste. 


(2) Acts of ownership by pei*sons wdio have 
successfully encroaclu'd upon small portions of a 
common do not give rise to the inference that 
such persons can make a title to the waste sur- 
rounding their encroachments. — .Smith v. Lister 
(1895), 64 L. ,T. Q. B. 151. 


980. Award in respect of right not mentioned 
in Act -Purchaser not compelled to accept title 
of allotment.]— (I ) The provision in Inclosure 
(Consolidation) Act, 1801 (c. 109), that- the comrs.’ 
oath, ifc the appointment of any new comr., shall 
be annexed to A enrolled with the award is merely 
directory. 

(2) An inclosure Act, reciting that .S. was 
entitled, as lord of a manor, to the soil &; royalti(*s, 
as lay rector, to all tithes within the manor, 
that ho claimed right- of common on th(^ waste in 
respect of the soil royalties, directed certain 
allotments to bo made t-o him in compensation 
for his right to the soil of the waste, &; t o t he tithes, 
& that tlK' residue of the waste sliould be divided 
among S. the other persons having right of 
common upori such wa.ste, in proportion to tlieir 
respect ive claims ; <fc it reserved to tlie lord the 
seigniory royalties. The Act made no mcintion 
of any right of warren existing in the lord ; but 
there was some evidence that S. had used part of 
the waste as a rabbit wanxui. The award gave an 
allotment to S. for his right of warren, He also 
three otln^r allotments, which purported to be 
made for his right to the soil, liis right to tlie tithes, 

Ins rigid; of common A other rights & interests 
in the waste, respectively ; which allotments were 
declared to be a full cornpeasation for all his right 
He interest in the lands directed to be inclosed ; — 
Held : S.’s t itle to the warren allotment was not 
such as a purchaser could be compelled to tak(j. — 
Casamajoti v. Strode (1834), 2 My. He K. 706 ; 
(^oop. temp. Brough. 418, 610 ; 39 E. R. 1114, L. C. 
Awwtaiions to (2) Refd. Holliday v. Lockwood, 

r li' McConncl v. Murphy (1873), 


981, Allotment passes under executory devise-** 


Of land In respect of which allotted,] — The lord of 

a manor being seised of it in fee, subject to an 
executory devise over, purchased an estate, partly 
freehold & partly copyhold of the manor, He after- 
wards, under an inclosure Act, carried in two claims, 
one in respect of the devised He the other in respt^ct 
of the purchased estate, He obtained ^ two alh)t- 
ments accordingly. He aftenvards died, A; tlui 
executory devise took eifect : — Held : the copy- 
hold part of the purchased estate, being ex- 
tinguished in the manor, passed with it to t-ho 
executory devisee, who was also entitled to so 
much of the allol-ment obtained in respect of the 
purchased estate as was proi)ortionate t-o the 
value of the copyhold part. — King v. Moody 
(1826), 2 8im. He Si. 579 ; 4 L. .T. O. S. Ch. 227 ; 57 
E. R. 407. 

982. Allotment for stone for roads & use of 
inhabitants — User limited to repair of roads.] — 

Where an inclosure Act directed that the comrs. 
should set out He allot a certain portion of the 
common lands for the getting of stone, gravel He 
other materials, for the repairs of the highways He 
other roads to be set f)ut under the Act, He for the 
use of the inliabitants within the parisli :—He1d : 
this did not authorise the inhabitant s t-o take sucli 
materials for their private purposes, but only for 
the repairs of the roads.-— Rylatt v. Marfleet 
(1815), 11 M. & W. 233 ; 14 L. .1. Ex. 305 ; 153 
E. R. 462. 

983. Prescriptive right of way — May be gained 
over lands allotted -- After inclosure.] — In an 

action for trespass it was pleaded that, by custom, 
the inhabitants of a township had a right to take 
water for domestic purposes from a well in the 
close ; that xdt-f. choked it up, He justifying the 
act-s complained of as done by inhabitants of 
the townsliip to clear out the well. On the trial 
it appea-i’cd that the inhabitants Imd, from time 
immemorial, taken the water from the well. 
About fifty yeai‘s before the action the locm in quo 
was inclosed under a special inclosnre Act, incor- 
porating Inclosure Act, 1801 (ci 109). Neither in 
the special Act, nor in the award of the eomi*s., 
was any mention made of this well, oi* of any access 
to it: — -Held: (1) the right to takt; water fi’om 
the well was not extinguished by the incIosui*(i ; 

(2) whether the ancient right of access to t he w(‘ll 
for that purpose was or was not extinguished, the 
inhabitants might in other modes legally get access 
to the well, so that the fifty years enjoyment- de 
facio since the inclosurc'- might have a legal origin. 

(3) Scmhle : the ancient right of access was not 
extinguished. — Race v. Ward (1857), 7 E. He B. 
381 ; 26 L. .1. Q. B. 133 ; 28 L. T. O. S, 288 ; 21 
J. P. 678 ; 3 .Jur. N. S. 512 ; 5 W. R. 288 ; 119 
E. R. 1289. 

Conclusiveness of award.] — See, generally, 8uh- 
si*ot. 8, B., post. 

As evidence.] — See No. 973, ante, Nos 981, 
985, post. 

On common by vicinage.] — See No. 128, ante. 

B. Whether Conclusive, 

984. As to right in respect of which allotment 
made—After expiry of time for appeal.] — Pltf. 

XJleaded a right of common under an award of 
comrs. appointed by an inclosure Act, which 
authorised tliem to award such rights in rosi)ect 
of certain messuages in G., He gave an appeal in 
three months after the awaid : — Held : the limited 
time having elapsed, it was not necessary for Jiirn 
to show the original right in respect of which the 
comrs. had given him the right in the award. — 
PtiiiAiirs V. Maile (1830), 7 Bing. 133 ; 4 Moo. He P. 
770 ; 9 L. J. O. S. 0. P. 0 ; 131 E. R. 51. 
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Annotations : — Oonsd. Godmanohestor Corpn. v. PhUlipps 
h833), 5 B. Ad. 198. Diiitd. CaBainaJor v. Strode (1834), 
2 My. & K. 706. ColUld. Micklcthwalt v. Ylncont u893). 


2 My. & K. 706. ColUld. Micklcthwalt v. Ylncont (1893), 
69 L. T. 57. 

985. As to exoneration of land from tithe.] — 

Debt for not setting out tithes. Pltf . was originally 
lay impropriator of the tithes of certain fen lands 
in the parish of M., which were from 181(5 down to 
the time of the action occupied by deft. An Act 
for inclosing lands in the parish of M. gave an 
option to tlio Inclosure Coinrs. to make an allot- 
ment to the impropriator in lieu of these tithes. 
By their award, made in 1812, they stated that 
they had procured to bo made an accurate survey 
plan of the waste lands to be inclosed, <fe of the 
ancient inclosed lands, except the fen lands, 
then proce(‘ded to allot to the impropriator cer(.ain 
allotments in lieu of & as a compensation for all 
the tithes growing renewing within M. & due to 
him. A schedule also a map or plan were 
aniM^xed to the award, but neither comprised 
deft.’s lands or the fen lands. From 181(5 to 1828 
deft, had paid no tithes to pltf. in respect of his 
land, but for a peiiod of twtmty years from 1828, 
d(;ft. had either paid tithes in kind or compoundt^d 
for them to pltf. In 1811, on an Assistant Tithe 
Comr. being sent down with a view of awarding 
a sum to be paid as a commutation of the tithes 
of the parish of ]VI.,deft. claimed that his lands 
were exempt from tithes by virtue of the inclosure 
Act <& award ; but the Tithe Comr. decided that 
his lands were not thereby exempted : — Held : 
(1) the decision of the Assistant Tithe Comr. was 
not conclusive against the exemption, since Tithe 
Act, 1830 (c. 71), s. yO, took away his jurisdiction 
if tlic tithes had been (‘-xtinguished by virtue of 
(he in closure Act, A: he could not give liimself 
jurisdiciion by deciding tiiat they were not so 
extinguished; (2) though (he award professed to 
giv(.‘ (he allotment in lieu of all the tithes in M., 
yet as tin; comrs. had an oplion whether they 
would exlJnguish all the tithes, as there was 
evidence on the face of (he award, maps <fc survey, 
that the fen lands were not taken into consideration, 
it was a fpieslion for the jury whether the award 
in i*eality awarded any compensation to pltf. for 
(lie (ithes on d(‘ft.’s land. — BuNiumv v, Fui.LKit 
(1853),y Kxeh. Ill ; 23 I;. J. Ex. 21) ; 23 L. T. O. 8. 
131 ; 17 J. 1*. 700 ; 1 C. E. B. 803 ; 150 E. It. 47, 
Ex. Ch. 

jHtioUiiiouH .’—Gmcntllu, Menid. 11. r. Nunneley (185H), 
10. B. & H]. S.'i'J ; r. (’haytf)r (18(53), 3 B. ^ S. 620 ; 

7»V The (^liarkiclj (1873), 2S L. T. 190; (Jolonial Bank of 
Australasia r. Willan (1874), L. B. 5 P. C. 417 ; Ex ji. 
AVakt* (1883), H ()• B. 1>. 291 ; B, r. Woodhou.si*, 11906] 
2 K. H. 501 ; B. v. Bradford, [1908] 1 K. B, 365 ; May v, 
(1914), 30 T. L. B. 287. 

See, also, No. 002, jwst, 

986. Whether award Intra vires After lapse 
of time.] — A landowner who claimed to be owner 
of iiart of one of the N. Broads brought an action 
for an injunction to restrain a person claiming 
{inter alia) as one of the public, from shooting or 
fishing over pltf.’s part of the broad. Fltf. claimed 
to be owner under an award made in 1808 by 
conirs. under a local inclosure Act of 1801. Such 
award purported to allot the part of the broad so 
claimed to one of his predecessors in title. Deft. 
imi)(‘ached the validity of the award, & challenged 
the claim to ownersliip on various grounds, 
alleging {inter alia) that the award was ultra tnres, 
as the inclosure Act gave the comrs. no power to 
allot any part of the broad itself : — Held : after 
the lax)se of so many years without/ any dispute as 
to the propriety of (he award, the ct. would not 
now consider whether the award was ultra 'vires 
or not. — M ickletuwaite v, Vincent (1803), 00 
E. T. 57 ; 9 T. E. K. 2(58 ; 2 R. 003, 0. A. 


Jurisdiction of commissioners.] — See Sub-sect. 2, 
B., ante. 

As to lands liable to be allotted.] — See Sub-soct. 3, 
ante. 

As to boundaries.] — See Boundaries, Fences 
& Party-Walls, Vol. VII., pp. 265, 310, 321, 
Nos. 11 et serf., 308, 415. 

As to title to land allotted.] — See No. 080, ante. 

As to right of way claimed by prescription.] — 

Sec No. 1008, post. 

Presumption that statutory procedure observed.] 

— See Nos. 976, aw/e, No. 1000, post, 

C, Tenure of and 'Estate in Lands Allotted, 

987. General rule — Freehold.] — An award by 
comrs. of lands in general terms, without stating 
their tenure, is prim/l facie evidence of their being 
freehold. — C attell v, C'ourall (1840), 4 Y. & 0. 
Ex. 228 ; 9 L. J. Ex. Eq. 37 ; 1(50 E. R. 989. 
Annotation : — Mentd. Rc Marshall & Salt’8 Contract, [1900] 

2 Ch. 202. 

988. In respect of customary freeholds — Free- 
hold.] — Where allolnients were made <Sc awarded 
to W., in respect of several customary estates, of 
which he was seised in fee according to the cust/om 
of the manor, under an agreement between the 
lord of the manor the commoners, & an award 
made thereon, wliich were confirmed by an 
inclosure Act, & which agreement contained a 
clause saving to the lord all mines, & all royalties & 
privileges in tarn amplo modo as he had enjoyed same 
within the ancient customary tenements, the 
award contained also a clause saving to (lie lord 
all seigniories <Sd royalties incident to tlie manor, 
& the Act saved to liim the seigniories & all rents, 
s(?rvices, courts, etc., & all otlier i‘oyaltios, juris- 
dictions, pre-eminences incident to the manor 
in tarn amplo modo as lie might have enjoyed same 
in case the Act had not been made ; & also con- 
tained a clause that/ nothing should aK/or or annul 
any SL‘(/(4emen(s, etc., JilTecting the lands to be 
inclosed, but tliat (he several allotments should 
b(} lield by the several persons to whom allotted 
to the same uses, & for tlu^ same estates, subject 
to sucli limitations, etc., as the lands in respect of 
which sueli allotments were made, were limited 
to : — Held : tlie allotments so mad(5 were freehold 
& not eust'fimary estate, A theweforo wow not 
within the custom of the manor, that customary 
estates are noh devisable bv will.—DoE d, Eowjos 
r. Davidson (1813), 2 M. AS. 175 ; 105 E. R. 348. 
AnmAatinns : — Consd. Paine v. Ryder (1857), 24 Beav. 151. 

Distd. I’oehin r. Duneoiubo (1857), 1 H. & N. 842. Reid. 

Hicks V. Sallitt (1854), 3 De G. M. & (i. 782 ; Graham i*. 

Kwart (1850), 1 11. & N. 550. 

See, also. No. 031, ante, 

989. In respect of copyholds — Statute for 
enfranchisement not complied with.] — (1) In 17(56 
ail Act was passed for allotting, dividing, inclosing 
& draining fens within the manor A parish of B. 
►S. 10 provided, that in case any of the proprietors 
of allotments, to be made by virtue of the Act in 
the common fens, in lieu of copyhold estates, should 
desire to have their alJotnients enfranchised, it 
should be lawful for the comrs. to allot a quantity 
of land, equal to two-tliirteent h parts of such 
allotments respectively, to the lord of the manor ; 
A that such idlotments, in lieu of copyhold interest, 
should for ever, after the executing the award, be 
deemeil fi^eehold. The Act contained a saving 
of the rights of the lords of the manor. The 
comrs. in pui*suance of the Act allotted to the lords 
certain lands as a compensation for their brovage 
A riglit t/O the wastes A soil in the fens. They also 
allotted certain lands to IIkj oumei’s of commonable 
houses, etc., A of enclosures being copyholds 
within the manor. The comrs. allotted these lands 
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&eci, 7.— Under incloaure Acts: Sub-sect 8, C. & 

/>.(«).] 

as copyhold, Sc from the time of the passing of the 
Act fines had constantly been paid to the lord on 
the admission of tenants to such allotments : — 
Held : allotments so made in I’espect of copyhold 
tenements within the manor, not having been 
enfranchised under s. 10, were of copyhold tenure. 

(2) By an inclosui*e Act, passed in 1700, the 
comrs. were to allot a cowpasture, to bo enjoyed 
by the owners of commonable houses, & to be 
used as a cowpasture only fi’om May Day to 
Martinmas, & from Martinmas to J-ady Day, & it 
was provided the same should for ever thereafter 
I’omain, go along with Sc be of the same tenure 
with such houses, etc., but should not be subject 
or liable to any fee or fine whatsoever to the lord. 
The comrs. made their award Sc set out the cow- 
pasture. By an Act passed in 1772, for the 
purpose of dividing the cowpasture, it was enacted, 
that the comrs., after making certain other allot- 
ments, should set out the residue of the cowpasture 
unto Sc amongst all & cvciy the proprietors of 
commonable houses, etc. ; Sc that all the allot- 
ments which ^should bo made of the cowpasture, 
should for over thereafter remain Sc be of same 
tenure with such house's, etc. The cowpastm*e 
was divided Sc allotted under the Act of 1772, to 
the owners of commonable houses : — Held : the 
provision in the Act of 1700, that such parts of 
the cowpasture as were copyhold should be held 
without payment of tines to the lord, exempted 
the owners of the copyhold tenements in the cow- 
pasture, when divided Sc held in severalty, from 
payment of tinea t.o the lord. — Bochin i\ Dun- 
combe (1857), 1 H. & N. 842 ; 28 L. T. O. S. 320 ; 

5 W. K. 854 ; 150 E. R. 1440. 

Kia«(lale V. Clifton (1877), 

990. Grant of waste severed from manor — 

To use of copyholders In free-socage — Subsequent 
inclosure— Freehold.]— Reveij. v, Jodkell, No. 
280, anfc, 

991. Claim by expectant life tenant — Allottee 
takes life estate only.] — An Act of Parliament was 
passed for inclosing the wiiste lands witliin the 
inanoT* of AV. The comrs., by their award, allot«ted 
to '^r. for Sc in respect of an ancient auster tenement, 
certain portions of the waste ; — Held : though 

was the only pei*son named in the award, yet 
the allotineTit benng made to him in respect of the 
copyhold estate, Sc in lieu of light of common 
incident to t-liat estate, the effect of it was, to vest 
tile legal estate in tlie allotment in the several 
pei'sons entitled in succession to the copyhold 
estate, Sc the legal estate in that allotment vested, 
on the death of T, in .7., Sc ho might maintain 
ejectment. — Doe d. Sweeting v, IIellaud (1820), 

0 B. Sc 0. 789; 4 Man. Sc Ry. K. B. 730; 8 
L. J. O. 8. K. B. 79 ; 109 E. R. 293. 

AnnoJatioTiff l)oe d. Harris v. Saiuider (183«), 

6 Ad. & El. «64 ; Butemau r. Boynton (18C0), 14 W. K. 

61)8. 

992. In respect of land subject to modus In 
lieu of tithe — Modus extends to allotments.] — 

An inclosure Act recited, that the Duke of N. was 
lord of a barony Sc of manors in which certain 
wastes were situatt', Sc, as such lord, was entitled 
to the soil Sc royalties belonging to the manors ; Sc 
that he Sc other ownei*s of lands witliin the barony 
were also entitled to right of common on the 
wiistes. It then directed the comrs. to set out to ! 
the duke an allotment in respect of his right of 
soil, Sc aftei’wards to allot the residue of the wastes 
to him Sc the other persons entitled to common, 
in certain i)i*oi)ortions, according to a rate already 


charged upon the lands in respect of which such 
common was claimed. Allotments were made to 
the duke accordingly. The lands in respect of 
which in part his allotments were given were 
exempted from all tithe by a modus. In an action 
brouj^t for tithes of corn grown upon the allot- 
ment given in lieu of the duke^s right in the waste, 
it was left to the jury whether the modus had 
extended to that right ; & they found that it had : 
— Held: (1) the question was properly left, for 
the duke’s right upon the waste, though it could 
not strictly be a right of common appurtenant or 
appendant to land which was the duke’s own, was 
yet treated by the Act as a g'ltasi* right of common 
annexed to the land, & it might, as such, bo legally 
comprehended within the same modus ; (2) the 
modus, as it covered all tithes both on the demesne 
land Sc common before the inclosure, covered like- 
wise the tithe of any crop, as grain, raised after- 
wards upon the allotment given in lieu of common. 
— ^Askew V, Wilkinson (1832), 3 B. & Ad. 152 ; 
1 L. T. K. B. 141 ; 110 E. R. 50. 

Annotation : — Mentd. Sowerby v. Biuith (1873), L. It. 8 C. 1\ 

614. 

See, also. No. 985, ante, 

993. In respect of land subject to mortgage — 
Legal estate vests in allottee — Not mortgagee.]- A 

man modgaged an estate in fee without noticing 
rights of common. Afterwards allotments were made 
to liim in respect of liis rights of common by virtue 
of an inclosuro Act, which enacted that the allotted 
land should be subject to same uses as the lands 
in respect of which they were allotted : — Sernhle : 
the legal estate in the allotments piissed to the 
mtgor. Sc not to the mtgoe. — E loyd v, Douglas 
(1811), 4 Y. Sc 0. Ex. 418 ; 10 L. J. Ex. Eq. 31 ; 
100 E, R. 1082. 

994. In respect of lands subject to outstanding 
term— Allotments subject to same term.] — Where 
an inclosure Act jirovides that every proprietor 
shall stand Sc bo seised of the lands to be allotted 
to him, to such Sc same uses, Sc for such Sc same 
estates, as the lands in resj)ect of which such 
allotments shall be made, would have been subject 
to in case the Act had not Ix^on made, the allot- 
ments made under it are held subject, to an out- 
standing term to which I lie original lands were 
subject. — Gahiiaiid r. Tuck (1819), 8 C. B, 231 ; 
18 L. J. G. P. 338 ; 11 E. T. O. S. 517 ; 13 Jur. 871 ; 
137 E. K. 498. 

Anmtiations : — Reid. Baioiium r. Boynton (1806), 14 W. R. 

6U8, Mentd. Allcyno v. U. (1855), 5 E. it JJ. 361) ; Moiling 

V. Louk (18.35), 16 (J. B. 6.53 ; Knight r. Bowyor (1858), 

2 Bo G. & .T. 421 ; Bniminoncl r. Sant (1871), h. It. 6 Q. JL 

763 ; Locking v. Parker (1872), 8 Ch. Api), 3U. 

995. Copyhold pasture exempt from fines -- 
Allotments copyhold exempt from fines.] -B ociun 
V. Duncombe, No. 989, a7itc, 

D, As io Hoads and llUjhis of Way, 

{a) Old Public Roads, 

Form of award .] — See No. 909, anie, 

996. Where statutory requirements not com- 
plied with — Inoperative.]— A local inclosure Act 
empowered the comrs., with the concurrence & 
order of two ju.stices of i/he jieacc, to stoj) up Sc 
discontinue any of the roads or ways, in, through, 
over or on the sides of the inclosed lands. The 
comrs. published in the newspaper the roads set 
out, Sc advertised the i*equired meeting also in the 
newspaper, announcing therein, that any person 
injured or aggrieved by the setting out such roads, 
or by the omission of any other, might attend, Sc 
they would be )i(‘ard. After the meeting, the 
comr*s. Sc two magistrates made Sc signed an order 
confirming the map, Sc the roads Sc footways 
therein described, excepting three which were 
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Bpcciilcd, & the map was annexed to the award. 
A proprietor of one of the new inclosuros brought 
an action of trespass for breaking Ids close, etc. ; 
deft, justified under an alleged right of way, &> 
proved an ancient footpath over the locus in quo. 
On a special case, stating that such old footpath 
had been omitted by the comrs. in preparing the 
map of roads, etc., set out : — Held : the old way 
was not stopped up «fc extinguished, according to 
a true construction of the local Act Ac Inclosure 
(Consolidation) Act, 1801 (c. 109), ss, 8, 10, 11, 
by what had been done by the comrs. & magis- 
trates, for that puipose, & with that intention, 
the positive concurrence & order of two magistrates 
being indispensably necessary to the stopping up 
of roads, whether they be public carriage roads 
or private or bridle & footroads. Nothing short 
of an order of the mc^strates expressly stopping 
up tlie road would satisfy the st^atute ; merely not 
setting out a road, is not sufTicient to extinguish 
it, even in the case of a private road, bridle or 
foot way. — IIajibeu v. Hand (1821), 9 Price, 58 ; 
1 17 h3. K. 20. 

Anruitation: — Distd. WUliamR v. Eytou (1859), 5 Jur. N. S. 

770. 

997, Roads over waste.] — A public 

footway passed over a common into & across a 
farm- yard, to a public road on the other side of the 
farm-yard. A local Act for inclosing the common, 
giving power t/O divert Ac stop up roads over it, 
j)rovidod, that the comrs. shoidd not divert, or 
turn, or stop up any old road leading over parts, 
not to be inclosed, without the concurrence Ac 
ordi'V of two justices. The comrs. awarded the 
public footway over both closes to be a private 
footway : — Held : the old right of public footway 
r<unairi(;d over both closes, for the concurrence Ac 
order of two justices was necessary under Inclosure 
(Oonsididation) Act, 1801 (c. 109), s. 8, in order 
to extinguish the public right over the allotment 
of common, as well as that over the farm-yard. — 
Looan V, BujtTON (1820), 5 Jj. A: i). 518 ; 8 Dow. 
Ac Ity. K. J3. 299 ; 4 Dow. Ac lly. M. C. 50 ; 4 
L. .1. O. S. K. B. 217 ; 108 E. K. 191. 

Annotation,: — Refd. K. v. Oricklade (1850), 14 C^. P. 735. 

998 , Road running into old road.] — 

By a. local Act inclosure comrs. were empowered to 
divitlii, altei*, turn or stop uj) roads, all roads 
which wc*re not set out or finally ordered Ac 
diiHicted to be s('t out Ac continued were to be for 
ever stopped up Ac extinguished, Ac were to be 
deemed Ac taken as part of tlio lands Ac grounds t o 
be divided Ac allotted, provided, that no roads 
passing or leading tiirough any of the old inclosures 
were to be stopped up, diverted, turned or in any 
other way altered, witliout an order for that pui’- 
pose under the hands Ac seals of two justices : — 
Held : (1 ) a footway Ac a liigliway ptissing thi’ough 
old inclosures were not stopped up by the operation 
of the award, in w’hich they were not set out Ac 
continued, there being no order of justices for the 
purpose ; (2) liighvvays passing over waste land 
Ac running int<o the highway mentioned, were also 
not stopped up by the otTect of the award. — 
K, V. Downshikk (Mauquis) (1836), 4 Ad. Ac El. 
698 ; 1 liar. Ac W. 673 ; 6 Nev. Ac M. K. B. 92 ; 
3Nev. AcM.M. 0. 539 ; 5L. J.M. 0. 72; 111 E. B. 
950. 

Anthotations : — Aa to (1) Consd. Gwyn r. Ilardwlcke (185G), 

I H. Ac N. 49 ; Pailoy v, Jamieson (187tt), 1 C. P, I). 329. 

Refd. il. V. Oioklade St. Mary (1850), 15 L. T. O. S. 290 ; 

H. tJ. llathmlnoH & Itathtrar Imnrovomont Comrs. (1864), 

II L. T. 281. totmd///, Mentd. It. v. Milverton (1836). 

5 Ad. Ac El. 841 ; U. v. Jones (1840), 12 Ad. & El. 684 ; 

Jt. V. Kent JJ. (1904). 73 L. J. K. B. 858. 

999 , ,j — Some eoiiimon uninclosed 

lands, over every part of wliich there was an 
ancient biidle-way, were inclosed by comics, under 


a local Act. The comrs. set out a road over part 
of the lands which by their award they directed 
should be a private carriage-way for particular 
persons interested in parts of the inclosure, Ac a 
public bridle-way ; Ac they dii*ected that th(} road 
should be kept in repair by the parish as a bridle- 
way, Ac by the particular persons interested, as a 
private carriage-way. No certificate of justices 
was ever obtained in respect of the road thus set 
out : — Held : the award did not operate as a 
diversion of the old road Ac setting out of a now 
road, Ac tlic parish was bound to keep the road in 
repair as a bridle-way. — R. v. OiiicKLADE (In- 
habitants) (1860), 14 Q. B. 735 ; 4 New Mag. Cas. 
112 ; 19 L. J. M. C. 169 ; 15 L. T. O. S. 296 ; 14 
J. P. 401 ; 14 Jur. 690 ; 117 E. li. 283. 

Annotation Mentd. R. v. HnssoU (1854), 23 L. J M. 0. 173. 

1000. Compliance presumed.] — By In- 

closure (Consolidation) Act, 1801 (c. 109), s. 8, in 
case the comr. should bo empowered to stop up 
any old or accustomed road passing through any 
part of the old inclosures, etc., same should in no 
cose be done wiOiout the concurrence or order of 
two justices, Flint Inclosure Act, 1813, s, 1, 
appointed a comr. to carry the Act into execution, 
subject to such of the regidations, restrictioTLs Ac 
provisions, etc., in the Act of 1801 as were not 
altered, vaiied, controlled by or repugnant to, 
the provisions of the local Act, S. 19 enacted 
that it should be lawful for tlie comm, to stop up 
any old or accustomed public road or roads over 
the mamhes, commons & waste lands, subject 
nevertheless to the concurrence of two justices, 
& under such iH‘gulatioas as were contained in 
the Act of 1801, & provided that the old roads 
shoidd not bo discoutinuod till tlie new roads 
were properly formed. The marshes were allottc'd 
in 1819, when a gate, which had since been kept 
locked, was put up across an old road, but the 
road had since been used by foot passengem 
occiAsionally. The award of Ihc comrs., executed 
in 1830, set out the new roads, A^ directed the old 
roads to be stopped up. A certificate of two 
justices, that the new roads had been formed & 
completed, under tlie Act of 1801, s. 9, was put 
in aS. proved ; but no ordoi* of two justices for 
stoxiping the old road was i^roducecl : — Held : it 
might be presumed that an order of two justices 
for stopping up the old road had been duly made. — 
WiLTAAMS r.'EYTON (1859), 1 II. A: N. 357 ; 28 
E. J. Ex. 146 ; 32 E. T. O. S. 336 ; 23 J. ]*, 243 ; 
5 Jur. N. 8. 770 ; 7 W. K. 291 ; 157 E. B. 878. 
Ex. Oh. 

Annotatums : — FoUd. lAJlKb U. C. r. Kliitr, [1901] ] K. B. 

747. Mentd. Gubabe V. Walloii-upon-Tliamcs UiHtrict 

Council, 1 1913] 1 K. li. 481. 

See, ahOf No. 976, ante. 

On time for appeal .] — See Sub-sect. 11, 

post, 

1001. Inclosure of waste — Does not stop up 
way — Unless mentioned in award.] — An old foot;- 
way passed from a public highway over wastes to 
old inclosuros into aiiot-her public liigliway. By 
an award of the conus, under a local Act for 
inclosing the wastes, the part of the waste over 
wliich the footway ran was allotted, but the foot- 
way was not mentioned in tlie award, nor was any 
new way set out therein. No power to stop up 
ways over old inclosures was given by the particu- 
lar inclosuro Act : — Held : the old footway was 
not extinguished by the allotment. — Thackrah 
V. Seymour (1832), 1 Or. & M. 18; 1 Nev. Ac 
M. M. 0. 258 ; 3 Tyr. 87 ; 2 E. J. Ex. 10 ; 149 
E. B.. 296. 

Antudaiion ; — Distd. Gwyn v. Hardwicko (1S5C), 1 II. & N. 49. 

See No. 969, ante. 




Commons and Rights of Common, 


Sect. 7. — Under inclosure Acts: Suh-sect, 8, D. (a), 

1002. Change of township by award — Township 
of allotments adjoining road changed — Township 
of road not changed.] — By an Act for inclosing 
lands in several parishes & townships, it was 
directed that the allotments to be made in respect 
of certain messuages, etc., should be deemed part 
& parcel of the townships respectively in which 
the messuages, etc., were situate. The comi*s. 
under the Act were directed, in their award, to 
make such orders as they should think necessary 
<fe proper concerning all public roads, & in what 
i ownsliip &. parish same were situated & by whom 
they ought to be repaired. The comrs. by their 
award directed that there should be certain roads. 
One of these, called the S. road, passed botw(!cn 
new allotments. The road was ancient. The part 
of the common over which it ran was, before the 
award, in the township of H., the road was still 
in that township unless its situation was changed 
by the local Act & the award. The new allotments 
on each side were declared by the award to be in 
other townships than il. The award did not say 
in what townships the road was situate, nor by 
whom it was repairable : — Held: (1) tbc Act, by 
changing the local situation of the allotments, did 
not, as a consequence, change that of the adjoining 
portions of road, & the road in question continued 
to be in IT. ; (2) where the herbage of a road 
becomes vested, by Inclosure (Consolidation) Act, 
1801 (c. 109), s. 11, in the proprietoi's of allotments 
on each side, no presumption arises that the soil 
itself belongs to such proprietors. — II. v, Uatfirjld 
(Inhabitants) (1835), 4 Ad. & El. 160 ; 111 E. K. 
710. 

Annotations : — As to (1) Distd. K. r. Kast Ilturboiirne (1850). 

23 .T. J*. 116, Refd. K. r. CrickUulo St. Mary (18.50), 16 

li. T. O. S. 29G. Generally. Mentd. 11. t’. Arnoiild, etc., 

llcrkshirc JJ. (1867), 22 J. P. 546. 

1003. Presumption as to ownership of soil of 
road — Ownership of adjoining land.] — Ownershi}) 
of land adjoining either side of a road is jtrimd 
facie evidence of a right to the soil extending to 
tlie centre of the road. A recent right founded on 
an inclosure under an Act of Parliament, does not 
make a distinction witli r«^gard to the general law. 
— Cooke v. Green (1823), 11 Price, 730; 147 
E. li. 021. 

1004. Herbage vested in adjoining owners.] 

— Ji. V. Hatfield (Inhabitants), No. 1002, ante. 

— — Medium hium rule.] - - aSVc, generally. 
Highways, Stiooets & Bridges. 

Jurisdiction of commissioners.] — Sec Nos. 932, 
033, ante, 

{h) Old Private Ways. 

1005. Form of award immaterial — Substantial 
exercise of powers suflicient to close.] — I ^ick v . 
Clarkson, No. 909, ante. 

1006. =“ Road omitted from award.] — 

Pltf., having an allotment made to him by a 
comr., under an inclosure Act, of land, over which 
defts. had a private right of way before the passing 
of the Act, but wliich way was not noticed or i 
described amongst those set out by the comr. | 
appointed for executing that Act, the operation 
of which, as to the poweiis of setting out or stopping 
up roads, was left to Inclosure (Consolidation) Act, 
1801 (c. 109), may, undiT s. 1 1 of the latter Act, 
justify the stopping up of such way, withoiit any 
directions from the comr. for that purpose in the 
award, oi* any other road being set out or appointed 
in lieu of it. — White v. Beeves (1818), 2 Moore, 

1007. Old right of way over lands allotted 
expressly reserved — Allottee has no power to 


substitute another way.] — By an inclosure Act, 
W. field was inclosed & allotted to deft., & all then 
existing ways over it were to be extinguished after 
a certain date, provided that no tiling in the Act 
should deprive pltf. of the light of ingress & egress 
to & from a certain watercourse there. Deft, 
stopped up the old path by which pltf. had 
approached the watercourse & substituted another 
& more circuitous one : — Held : pltf. was cntiHed 
to his old right of way. — Adeane v. Mortt.ock 
(1839), 5 Bing. N. C. 236 ; 1 Arn. 488 ; 7 Scott, 
189 ; 8 L. J. 0. P. 138 ; 3 Jur. 105 ; 132 E. 11. 
1095. 


1008. Interrupts enjoyment — Under Prescription 
Act, 1832 (c. 71).] — To a declaration in tresjiass 
deft, pleaded a right of way from time immemorial, 

a user for forty years & twenty years respectively. 
A user in fact for more than forty years was proved. 
In 1839, all ways not set out in a certain award 
were extinguished by an Act of Parliament, <fc 
Hiis way was not set out Held : it could not be 
presumed from the user tliat the award was other- 
wise than properly made ; & (2) less than twenty 
yearn having elapsed since, the award no right had 
been gained under the above Act, s. 2. — llOLDEN 
V. Tilley (1859), 1 F. A F. 050. 

1009. Sale by allottee of original holding with 
all ways, etc. — Allotment to allottee of waste 
crossed by ways of necessity — Right of way extin- 
guished — Allottee not bound to grant new rights 
of way.] — The words of 1815 Act-, s. 08, arc 
positive that all roads & ways not sc‘t. out- by t-lie 
valuer on making liis award “ shall be for ever 
stopped up extinguished.” 

11. was possessed of lands in a neighbourhood 
wlioro the Act was about to be ap])lied. He sold 
some of these lands to T., expressly reserving to 
himself the allotiiujiit-s that miglit afterwards be 
made. The conveyance to T. conta-ined the usual 
words, ” togetluir with all ways, paths, passages, 
easemetiis, privil(\ges, advantages A appurtc*Tia.nces 
to the land appertaining, or held, used, oi* occupied 
therewith.” Betwt'cn the lands purcJia-sed by T. 
A tlie high road tlH*re were ceil-ain wastes over 
wliich the foiiner holders of 4\’s land had, for 
above forty years, enjoyed tlui ust; of certain 
pa.t.hs A trackways, which were paths A trackways 
of convenience, but not- of necc*ssity. Tlie wastes 
were allotted to 11. ; the valuer, to whom T. had 
not referred any claim of right to tlu' paths A 
trackways, made Ids award, in which otlier paths 
A ways wen* set out, but not- those from T.’s lands 
to the higli road. Before the avs'ard was made 
H. had sold Ids interest in the allot-ment- to C^, 
who, after the making of tlu* award. refus(*d t-o 
allow T. the use of the ways in question Held : 
by tlie elTect of the award they had b(M‘n stoppiid 
uji A extinguished, A the conveyance by H. did 
not bind liim to grant- new (*asem(‘nt-s ov(‘r any 
land he might acquire by the allotment. — T fener 
V. Crush (1879), 4 Ajip. Cas. 221 ; 4S Jj. J. Q. B. 
481 ; 40 L. T. 001 ; 13 J. P. 540 ; 27 W. It. 553, 
H. C. ; a)fg. S. C. suIj 7 tom. (.4 {U.sh v. Turner 
( 1878), 3 Ex. D. 303, C. A. 

Annotations: — Mcntd. Hall v, L. B. & 8. (\ By. (1886), 17 
Q. B. D. 230; TlionuiH r. Kellj' (1888), 13 App. Cub. 606. 


(c) New Public Uoads. 

1010. Liability to repair— Not upon allottee of 
adjoining Inclosure.] — The repair of a road newly 
laid out under an inclosui-e Act, is to be borne by 
those to whom Hie former highway was charge- 
able A not by the owner of an inclosure made in 
pursuance of the Act. — B. v. Flecknow (In- 
habitants) (1758), 1 Burr. 401 ; 2 Kcny. 201 ; 97 
E. B. 403. 
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Annotations : — Conid. E. v. Eameden (1858), E. B. k E. 949. 

Refd. Eshor k Plttons U. C. v. Marks (1902), 71 L. J. K. B. 

300. 

See, generally. Highways, Streets k Bridges. 

1011. Ownership of soil — Not in adjoining 
owners.] — Seinhle : roads set out under an in- 
closure Act do not by presumption of law belong 
to the adjoining owners. — R. v, Edmonton (In- 
habitants) (18HJ), 1 Mood. & R. 24. 

Annotations : — ^Befd. C. L. Ry. r. CJity of London Land Tax 

Comrs., [1911] 2 Cli. 467. Mentd. It. v, Blakomore (1852), 

2 Den. 410. 

1012. Includes ownership of trees growing 

on roadside waste — Though subject to public 
rights of way.] — In 1811 a public road was set out 
across L. common by the R. In closure Comrs. of 
a width of fifty feet, & allotments of the land on 
either side of the road were at same time made. 
About twenty-five feet only of the fifty feet 
allotted by the comrs. bad been used as the actual 
road ; f he sides which were left uninclosed had 
become covered with furze & heath, & fir trees 
had been allowed during the last twenty-five 
years to come up through the furze. In 1868 the 
liighway board commenced cutting down, ^ & 
advertised a sale of some of these fir trees growing 
within the fifty feet allotted by the comrs. in 1811 
for the public highway. On a bill by the owner 
of the adjoining land to restrain such cutting : — 
Held : (1 ) the right of the public was to have the 
whole width of the road, & not merely that part 
which had been used as a via irila, preserved free 
from obstructions, & such right had not become 
extinguished by the fact that the trees had been 
allowed to grow up witliin the fifty feet for the 
period of twenty-five yeai-s. 

(2 ) Somhle : the liighway board were only entitled 
to remove the trees wliich were an obstruction to 
tlie ixiad, k not as against the owner of the soil to 
sell the timber of tin; t^’ces when cut. — T urner v* 
Ringwood Highway Board (1870), L. R. 0 Kq. 
418 ; 21 L. T. 715 ; 18 W. R. 424. 

Annotations: — As to (1) Consd. CuMU v. Maxso (1873), 

L. Ih 8 V. P. 704 ; Harrlw v. Nortlmmptonshire County 

Council (1807), 13 T. L. K. 440. Refd. Nicol v. Boaumoni 

(1883), 53 L. J. Ch, 853. As to (2) Refd. BagHhaw v. 

Buxton L. B. of Health (1875), 34 L. T. 112 ; Harrison v. 

llutland, [18031 1 Q. B. 142 ; Harvoy r. Truro U, D. C. 

(1003), 80 L. T. 00. 

1013. Presumption as to — Long continued 

exercise of acts of ownership.! — 13y an award made 
under an inclosure Act passed in 1774 certain lands 
WH^re allot ted k certain roads were set out as })ublic 
highways. Eroin a short time after the passing of 
th(j Act the pasturage of one of tlic roads set out 
was let, annually by the iidiabitants of the parish 
in vc'stry iisscmhled. The money received from 
the tenants was devoted to different parochial 
jiurposes, k there had been no interference or 
claim by the lords of the manor until the ijrcscnt 
action, in which pltf., as lord of the manor, claimed 
damages from deft., who was tenant to the vestry, 
for trespass in pasturing his sheep in the road. 
U’liere was no evidence in whom the soil of the 
road was vested before the passing of the Act. 
No grant of the road was produced, & there was 
no evidence of the enrolment of any such grant ; — 
Held : (1) a lawful origin must bo i)resumed from 
the long usage ; (2) the presumption was that the 
road was vested in some person or persons as 
trustees for the parisliioners ; (3) a presumption 
might be made either that the grant of the road 
had been enrolled, or that the grant had been made 
for some purpose which had since been lost sight 
of, but which did not require that the deed should 
bo enrolled ; (4) the churchwardens k ovei'seers, 
as trustees under Poor Relief Act, 1 819 (c. 12), s. 17, 
of the lands belonging to the parish, had gained a 
title to the road under Stat. Limitations, svibject 

J, — VOL. XT. 


to the public right of way. — Haigh v. West, [1893] 
2 Q. B. 19 ; 02 L. J. Q. B. 532 ; 09 L. T. 165 ; 57 
J. P. 368 ; 4 R. 390, C. A. 

Annotations : — As to (1) Consd. Eliot w. Bristol Corpn. (1894), 
71 L. T. 659. Refd. Eliot v. Bristol Corpn. (1895), 72 
L. T. 7 .'j2. AsUi^RM . Chostorliold v, Harris, [1908] 2 Ch. 
.397. As to (3) Consd* C. L. Ry. v. City of I^ondon Laud 
Tax Comrs., [1911] 2 Ch. 467. Refd. Browm v. Dunstable 
Corpn., [1899] 2 Ch. 378 ; Foley's Charity Trustees v. 
Dudley Corpn. (1909), 8 L. G. R. 320 : A.-Q. r. Horner, 
[1913] 2 Ch. 140. As to (4) Consd. A.-Q, k Spalding R. C. 
V. Garner, [1907] 2 K. B. 480. Refd. Wimbledon k Putn^ 
Commons Conservators v. Nicol (1894), 10 T. L. R. 247. 
QentrallVt Distd. Neavorson v. Peterborough R. C., [1902] 
1 Ch. 557. Mentd. Reynolds v, Presteign U. D. C. (1896), 
65 L. J. Q. B. 400. 

Boundaries of.] — See Boundaries, Fences k 
Party-Walls, Vol. VII., p. 279, No. 111. 

1014. Highway authority — Not subject as allottees 
to obligations under award — Soil of highway not 
speclflcally allotted.] — Where an inclosure award 
of the usual typo made under a local inclosure Act 
sets out public highways, but does not specifically 
allot the soil of such highways, the highway 
authority are not, by virtue of their control of the 
highways, owners of allotments under the award 
so as to come within the scope of special pro- 
visions in the award imposing obligations on the 
owners of the allotments in regard to receiving k 
disposing of water flowing from other allotments. — 
Irving v, Carlisle Rural District Council 
(1907), 71 .1. P. 212 ; 5 I.. G. R. 776, D. C. 

Jurisdiction of commissioners.] — See No. 934, 
ante, 

{d) New Private Itoads, 

1015. Allottee may enlarge user — Change of 
user of adjoining allotments.] — By an award under 
an inclosure Act, it was directed that certain of the 
allottees k the own el’s for the time being of their 
allotments should for ever thereafter have a way- 
right k liberty of passage for themselves, their 
respective tenants & farmers, as well on foot as on 
horseback, &; 4vith their carts k carriages, k to lead 
k drive their horses, oxen k other cattle from tlie 
common highway over the oast end of the allot- 
ments to their respective allotments, doing as 
little damage to the soil or the corn, grass, or 
herbage, as might be, k in case the allottees should 
“ street out ” the way, that same should always 
remain eleven yards wide, but the road was not 
to be a way of right for any other pereons whom- 
soever than as aforesaid. Tlie owner of one of 
the allotments commenced building houses upon 
it., k began to lay down a metalled road where 
there had only been an ordinary cart-track over 
the adjoining allotments : — Held : the allottees 
were not confined to the use of the road for 
agricultural purposes only, but were entitled to 
construct a substantial roadway suitable for the 
purposes to which the land was now in course of 
being applied. — New' comen v. Coulson (1877), 
5 Ch. D. 133 ; 46 L. J. Ch. 459 ; 36 L. T. 385 ; 
25 W. R. 469, C. A. 

Annotations: — Consd. Finch v. G. W. liy. (1879). .5 Ex. D. 
254. FoUd. Harris v Flower (1904), 90 1^. T. 669. Refd. 
Now Windsor Corpn. v. StoveJJ (1881), 27 Ch. D. 665. 

1016. Ownership of soil — In allottees of adjoining 
land — Ad medium fllum.] — ^An inclosuro Act pro- 
vided for the allotment of land to the lord of the 
manor in compensation for all right of soil : — 
Held : the soil of land set out as a private road in 
pursuance of the Act was vested in the allottees 
of the adjacent land ad medium fllum, — Nea verson 
V, Peterborough Rural Council, [1901] 1 Ch. 
22 ; 70 L. Ch. 35 ; 83 L. T. 496 ; 05 J. P. 56 ; 
49 W. R. 154 ; 17 T. L. R. 36 ; 45 Sol. Jo. 79 ; revsd. 
without affecting this point, [1902] 1 Ch. 557, C. A. 

Anrwtation : — Mentd. C. L. Ry. v. City of London Laud Tax 
Comi’s., [1911] 2 Ch. 467. 

See, generally, Highways, Streets k Bridges. 

G 
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Sect, 7 . — Under inclosure Acts : Sub-sect 8, D. (d), E. 

1017. Surveyor authorised to let herbage — ^For 
pasturing ot sheep — No power to pasture other 
stock — Legal origin not presumed lor usage 
contrary to statute.] — Nea verson v. Petbij- 
BOROUGH Rural Council, No. 1010, ante . 

1018. Right of action for trespass to 

herbage — In parish council not district council — 
Under Local Government Act, 1894 (c. 73), s. 6 (1).] 
— By an iiiclosure award made under an inclosure 
Act the coinrs. awarded that the grass & herbage 
growing upon a certain private drove or road in 
liie parish should bo let annually in Easter week 
by public auction by the surveyor of liighways in 
tlio parish, or by such other persons & under such 
restrictions & regulations as the occupiers of 
hereditaments in the parish should appoint, & 
that the money arising from such letting should 
be expended for the repairs of the public & private 
roads in the paiish. The herbage on this drove 
had been annually let by auction before 1894 by 
the vestry of the parish, & since the above Act by 
the parish council, & the proceeds handed over to 
the district council, as being the authority liable 
for the repair of the roads, & applied by them in 
reduction of the amount required from the parish 
for road repaii*s. Deft., a farmer, occupied some 
land abutting on this private drove, & he had the 
right to drive his cattle along tlie drove to from 
Ills land, but, under the pretence of driving his 
cattle to water at the further end of the drove, he 
took them twice a day along the drove, & his 
cattle ate tlie herbage on the drove &: diminished 
the letting value of the same. In an action by 
the A.-D. & the district council, claiming damages 
& an injunction in respect of the damage to the 
herbage:— /fc/d; (1) the district council could not 
maintain the action ; the property in the herbage 
being in the parisliioners, it was the parish council 
who under tlie above sect, were the beneficial 
owners, as trustees for tlie parish, of the herbage, 
& it was the parish council, & not the district 
council, who were the proper parties to sutj ; 
(2) as the rights involved were the rights, not of 
the community in general, but only of a limited 
portion of the public, namely, the parishionei's of 
the parish, ik, the A.-O. was not a necessary party 
t/O the action even w\ih llic proper pltfs. as I'elators, 
the A.-G. was not entitled to sue for an injunction 
either alone or with the iiarish council as relators. 
— ^A.-G. & Spalding Rctual Council v. Gahner, 
[1907] 2 K. B. 480 ; 70 L. J. K. B. 905 ; 97 1.. T. 
480 ; 71 J. P. 357 ; 23 T. L. R. 603 ; 5 L. G. Jt. 
944. 

Jurisdiction of commissioners.! — See Nos. 935, 
936, 937, 967, ante. 

Dedication of road set out as private way.] — 

See Highways, Streets & Bridoijs. 

E. As to Ditches, Drains and Sea Walls. 

1019. Liability to maintain — Extent of liability 
— Drainage arising from ordinary course of hus- 
bandry — Not Increased flow arising from alteration 
In system of drainage.] — By an award made in 
1795, under an inclosure Act, the owners or 
occupiers of the lands over wliich the drains, 
directed to be made, should pass, were to make & 
for ever thereafter cleanse & keep same of suflicient 
depth to carry off the water intended to run down 
same Held : the award must be taken to have 
meant only such water as would be drained off 
the rt'spective closes according to tbe coui»se of 
good husbandry then in use, ik no obligation to 
repair the drain was imposed, so as to render it 


capable of carrying off water accumulated by a 
system of under-draining adopted long after the 
making of the award. — Sharpe v. Hancock (1844), 
7 Man. & G. 354 ; 8 Scott, N. R. 46 ; 13 L. J . C. P. 
138 ; 3 L. T. O. S. 57 ; 135 E. R. 148 ; nom. 
Sharpe v. Hiscock, S Jiir. 382. 

1020. Limited by ordinary law.] — 

By a private inclosure Act, certain comrs. were 
required to make, appoint & stake out all the 
public bridges, roads & highways within a certain 
township, & also set out or appoint such private 
ways or roads, hedges, fences, ditches, bridges, 
causeways, banks, sluices, drains, sewers, doughs, 
etc., within the township as they should think 
convenient, the Act providing that all such public 
roads, bridges, sewers & drains should be made, 
repaired, & kept in repair in such manner as the 
other public highways, bridges, sewers & drains 
within the township were by law to be repaired & 
kept in repair. The Act went on to provide that 
all such private ways, etc., should be supported & 
repaired by all or any of the proprietors of lands 
within the township in such manner as the comrs. 
should by their award appoint, & required the 
comrs. by their award to describe all manner of 
public highways, bridges, sewers & drains &. all 
private ways, doughs, banks, bridges, sewers Ik 
drains, within the inclosed lands. The comics., by 
their award, appointed, amongst others, two 
public sewers, & directed that they should be kept 
in repair & preserved of a certain width &; depth 
by the owners & proprietors of the inclosed lands 
according to an acreage rate. The owners pi'o- 
prietoi'S contributed to the repair of these t/wo 
scwei'S during eighty years after the Act -Held: 
a presentment* that one of these sewers ought to 
be made of an increased gauge repaired by the 
proprietors of the inclosed lands according to an 
acreage rate, without disclosing any liability upon 
the part of these owners raiione lemircr, or by 
reason of benefit, was illegal, as the Act did not 
alter the law regulating the roi)air of public sowei’s, 
& the award, if it purported to do so, was ultra 
vires, & any one distrained upon in pui*suancc of 
the presentment might maintain trcsiiass without 
appealing from the order of the comrs. — Bigi.in 
V. Wylie (1867), 36 L. .1. Q. B. 307 ; 31 P. 771. 

Ditch included in fence.] — See Boundaries, 

Fences & Party- Walls, Vol. Vll., p. 295, No. 206. 

1021. Allottees receiving benefit — Sea wall.] 

— Ihior to 1853 a sea wall Ivad been constructed 
to protect the G. I^ovol against incursions of the 
tide, but the sea wall did not (extend along the 
entire front of the lev(‘l. There was a gap about 
half a mile wide in front of the C. & R. Mooi's. 
The sea wall for the protection of the land lying 
to the east <fc west of these two mooi’s was turned 
round inland nortliward. The tide came over the 
two mooi’s, & was kept from the two parts of tlie 
level wdiich lay to tiie east west of the moors 
by those .‘^ide or wing walls. The moors were 
waste land subject to certain rights of pasture. 
In 1853 the moors were inclosed under the pro- 
visions of 1845 Act, & by the aw'ard they were 
apportioned among the persons entitled to rights 
of common on them, & it was thereby provided 
that the owners should, amongst other things, 
construct & maintain a sea wall in the gap. The 
owners of the inclosures constructed a sea wall 
accordingly, Jk thenceforth there was a con- 
tinuous defence against the incursions of the tide 
throughout the whole length of the C. Level. In 
1903, there occurred an extraortlinary flood & 
tempest which seriously damaged large portions 
of the old wall lying to the west of the new wall 
constructed under the inclosure award. The 
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comrs. of sewens made a rate to cover the costs 
of the repair of the sea wall so damaged : — Held : 
the owners of the inclosures were liable to the rate, 
inasmuch as at the time when the damage was done 
the inclosed land received benefit from the old 
walls, & it was immaterial that those walls as 
originally constructed were of no benefit to that 
land;— Bakeu v , Pakry (1905), 3 L. G. K. 684. 

See^ generally^ Boundabies, Fences & Party- 
WA 1 .LS, Vol. VII., pp. 290, 295, Nos. 172, 210; 
Sewers & Drains. 

See, also. Nos. 938, 939, ante. 

F, As io Mining Rights and Rights in the Soil. 

1022. Common of pasture awarded exclusively 
to commoners — Rights of lord to take stone not 
affected — Extent of right.] — Where comrs. under 
an inclosure Act awarded, that certain persons, 
entitled to a right of common in certain common- 
able lands, should for ever thereafter use & enjoy 
the commonable place as a common pasture, 
exclusive of all others whatsoever : — Held: (1) the 
right of the commonei*s was still subservient to 
the right of the lord t o take stone, it appearing 
that, both before & since the award, the lord had 
ex(?rcised that right, & an action was not maintain- 
able against liis lessee, although the soil had 
lat terly been siibveiied to an unusual extent. 

(2) Semhle : if the lord wantonly & unneces- 
sarily exercises his manorial rights to the injury 
of the commoners of pasture, he is liable to an 
action. — Place v. Jackson (1824), 4 Dow. 

Ily. K. B. 318 ; 2 L. J. O. S. K. B. 150. 

See, also. No. 920, ante. 

1023. Common law right of support — Modified 
by award — Apeement between surface owners.] — 

In 1770 a private Act was passed to firovide for 
tlu* allotment of commons & commonable lands, 
et c. These lands wore described as having mines 
under the surface. (Jomrs. were appointed to 
allot, having duo regard to the mines, according 
to the riglits of the various pei*sons interested in 
the lands, some of which were divided into small 
parcels. The comrs., by their award, allotted the 
lands, so that some of the mines allotted to A. 
were situated under portions of the land allotted 
to B. ^riie i^ei'sons interested executed this 
award, which contained a clause declaring that 
tlie proprietors agreed witli each other & their 
heirs, that the lands so allotJod should be lawfully 
held enjoyed by the allottees without molesta- 
tion, &; witboiit any mine owner being subject to 
any action for damages on account of working 
& getting the mines, or by reason that the lands 
might be rendered uneven & less commodious to 
the occupioi’s tliei’eof, or by sinking in hollow's, 

being otherwise defaced & injured where such 
mines should be worked, the several proprictoi*s 
having agreed with each other, & being willing & 
desirous to accept their respective allotments in 
their several situations, subject to any incon- 
venience or incumbrance which might arise from 
that cause. The mines were worked by A. & Ids 
assignee, &; the surface of the land thereby, but 
without negligence, injured : — Held : (1) whatever 
is the general riglxt in the surface to suixport, the 
clause in the award operated as a grant of a right 
to disturb the surface of the land, Ac B. could not 
maintain an action for damage on that account. 

(2) Qu. : whether the clause could operate as a 
release of the right to support. 

Held : (3) the circumstance that, some yearn 
after the award, but many more than twenty 
years before the injury complained of, houses were 
erected on the land did not make any difference 
with regard to the relative riglits of tlie parties 


under the'award. — R omtbotham v. Wilson (1860), 
8 H. L. Gas. 348 ; 30 L. J. Q. B. 49 ; 2 L. T. 
642 ; 24 J. P. 679 ; 6 Jur. N. B. 965 ; HE. R. 
463, n. L. ; affg. (1857), 8 B. & B. 123, Ex. Oh. 

Annotatvms: — Aa to (1) Consd. Sbafto v. Johnnon (1863), 
8 IL & 8. 252, 11 . ; Hext v. Gill (1872), 7 Ch. App. 
699 ; Bell v. Love (1883), 10 Q. B. i). 647 ; Dixon v. 
Wlilt-e (1883), 8 App. Cas. 833 ; rountuoy v. Clayton 
(1883), 11 Q. B. D. 820. Diitd. Butterknowlo Colliery 
C)o. V. Bishop Auckland Industrial Co*op. Co., [1906] 
A. C. 305. Retd. Dugdale v. Uobortson (1857), 3 K. 5C J. 
695 : Solomon v. Vintners* Co. (1859), 4 H. &; N. 585 ; 
Blackett v. Bradley (1862), 1 B. & 8. 940 : Murchie r. 
Black (1865), 19 C. B. N. 8. 190 ; Proud v. Bates (1865), 
6 New Rep. 92 ; Richards v. Harper (186.5), 4 H. & C. 
65 ; Williams v. Bufimall (1866), 15 W. R. 272 ; Buocleuob 
V. Wakefield (1870), L. R. 4 H. L. 377 ; Kadon v. Jeffcock 
(1872), L. R. 7 Exch. 379 ; Smith v. Darby (1872), 
L. It. 7 Q. B. 716 ; Hall v. Byron (1876), 4 Ch. D. 667 ; 
Dalton V. Anffiis (1881), 6 App. Cas. 740 ; Darloy Main 
OoUiory Co. v. MlUrholl (1880), ll App. Cos. 127 ; Consett 
Waterworks Co. r. Hitson (1889), 64 L. J. Ch. 293, u. ; 
Sitwell V. Londosborotigh, [1905] 1 Ch. 460 ; Wosthoufirhton 

U. D. C. V. Wigan Coal & Iron Co., [1919] 1 Ch. 159 ; 
Davies v. Powell DnlTryn Steam Coal Co. (1921), 37 
T. L. R. 607. Generally. Kefd. Woodall v. Hingley (1806), 
14 L. T, 167 : Richarefs v. Jenkins (1868), 18 L. T. 437 ; 
Aspdon V. vSeddon (1875), 10 Ch. App. 394 ; Buttorloy Co. 
t». New Hucknall Co., [1910] A. C. 381 ; Davies v, Powell 
Duffryn Steam 0)al Co., [19171 1 Ch. 488 ; Thomson v, 
St. Catharine’s College, Cambridge & Mappln’s Maabro’ 
Old Brewery (1918), 118 L. T. 768, O. A. Mentd. Bonomi 

V. Backhouse (1859), E. B. & E. 646 ; Brown v. Robins 
(1859), 4 H. & N. 186 ; Scots Miners Co. v. Loadliills 
Minos (1869), 34 L. T. O. S. 34 ; Jones v. Tapling (1862), 
8 Jur. N. S. 333 ; Hammersmith, etc., Ky. v. Brand (1869), 
L. R. 4 H. L. 171 ; Ramsay v. Blair (1876), 1 App. Cas. 
701 ; N. B. Ry. v. Park Yard Co.. [1898] A. C. 643 ; 
G. N. Ry. V. I. ll. Comrs., [1901] 1 K. B. 410. 

1024. Allotment of stone to highway surveyors 
& herbage to commoner — Gives commoner no right 
to soil — ^Though surveyors cease to take stone.] — 

An inclosure Act, directed the comrs. to set out 
land for getting stone, etc., for repairing the parish 
roads, which should be vested in the surveyoi-s of 
highways & their successors, <te enacted that all 
the grass herbage growing, arising & renewing 
on the roads & on the land to be set out & appointed 
for getting stone, etc., should belong to & be tlie 
property of the pei'sons to whom the comrs, 
should allot the same, exclusive of all oilier pei’sons 
whomsoever, or should be applied to some parochial 
or other use or purpose. The comns., in pursuance 
of tlie Act, awarded, set out, allotted & aixpointed 
to the surveyors of highways ite their succcssoi's an 
allotment No. 158, containing 1 acre, save & 
except the grass & herbage tliereof, upon trust 
& for the purpose of getting stone, etc., for repairing 
the roads, Ac they awarded, set out, allowed & 
assigned to V. Ac his heirs contiguous allotments, 
No. 157 Ac No. 159, together with the grass A:, 
herbage of No. 158 ; they also ordered Ac directed 
tliat the grass Ac herbage growing, arising, Ac 
renewing on the public roads Ac w'ays should be 
let from year to year, Ac the moneys arising thereby 
be applied to the i*epair of the highway, etc. The 
surveyors obtained gravel for the liighways from 
No. 158 down to the year 1813, when they dis- 
continued to do so, Ac purchased gravel from pits 
in the neighboui-ing parishes, Ac thenceforth until 
1858 they never entered upon or exercised in 
No. 158 any right under the award. In 1813, 
P. built a cottage Ac barn, & other buildings, on 
art of No, 158, At inclosed part of it with a fence ; 
e also cut off a comer of it, which had ever since 
formed pari of the adjoining arable field, Ac cleared 
out the old pit, Ac converted it into a pond : — 
Held: the award of the comrs. did not vest in 
P. any right to the soil, but only the right of taking 
the grass upon its surface. — Thew v. Wingate 
(1802), 10 B. Ac S. 714 ; 3S J,. .T. Q. B. 310, n. 
Annotation : — ^FoUd. Smith v. Stock« (1869), 10 B. Ac S. 701. 

Construction of Acts .] — See Sub-sect. 1, G., 

ante. 
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Sect, 7. — Under inclosure Acts > .Sub-sect, ; 

sub-sects, 9, 1 0 » -Ai? ^ G,"] 

Juiisdlction of commissioners.] — See No. 894> 
ante, 

G, As to Lands Ahutimg on River, 

1025. Allotment of waste abutting on river— 
Confers no right to bed of river — Right of fishing 
reserved to lord of manor.] — E cho yd v, Coultiiard, 
No. 915, ante, 

1026. .] — Hough v, Clark & Hall, 

No. 248, ante. 

Medium fllum rule.l — See^ generally y High- 
ways, Streets & Bridges ; Waters Water- 
courses. 


Sub-sect. 9. — Jurisdiction of Court to Set 
Aside or Corrii:ct Award. 

1027. Not for obscurity.] — Over-Kellet In- 
closure Act Case (1798), 2 Tidd’s Practice, 
9tli od., 814. 

1028. After award made.] — Doncaster Coupn. 
V. MILT30URNE, No. 956, anU, 

1029. None apart from fraud.] — Bateman 

V, Boynton, No. 940, ante. 

Jurisdiction of court to restrain signature of 
award.] — See Nos. 95(), 957, No. 1044, post. 

Jurisdiction of court to restrain commissioners 
from undue saie of common.] — See No. 1020, post. 

Rectification of mistake — After provlsionai order 
authorised by Act of Pariiament.]— xSVe No. 968, 
ante, 

Suu-SECT. 10. — How Expenses op Inot.osure 

Raised. 

1030. By sale of part of common — In accordance 
with statutory provisions.] — An inclosnro Act eiu- 
powored conirs. to sell by private contract any 
part of the commonable lands fronting or adjoining 
tlie houses or gardens of the purcliasers, & also 
empowered the comrs. to sell by auction sucli parts 
at the greatest distance from tlui houses of tlie 
respective proprietors, as the comrs. should think 
tit, for defraying the expenses of the Act, & the 
surplus of the produce of such sales was directed 
to be divided among tlie propiietors. On a bill 
by one proprietor, on behalf of himself & the 
others, to restrain the comrs. by injunction from 
proceeding in an agre(*ment made by them for 
the sale of a pond by private contract, to a person 
who wtis not the owner of any property adjoining 
or fronting the pond, it appearing that the pond 
was of much i^ublic utility <fc was sold at an under- 
value : — Held : the comrs. must be restrained. — 
Hawes v, James (1818), 1 Wils. Ch. 2 ; 27 E. K. 1, 
L. O. 

Effect on underlying minerals.] - ' No. 894, ante. 

1031. By rate— Rate made for improper purpose 
— Appeal to sessions.] — Where an inclosure Act 
gave the comrs. j>ower to s(‘t out A; make roads, 
etc., directed that the expenses of making 
repairing those roads ^ all other expenses sliould 
be borne by the proprietoi's in certain propoi’tions, 
to be ascertained by the comis. in one general 
rate ; & then gave an appeal to the sessions in all 
cases where the parti(!S should think themselves 
aggrieved : — Held : an objection to the rate, on 
account of the comrs. having ex])ended money on 
an improper object, could not be tried in an action 
of trespass, but that the party aggrieved must 
appeal to the sessions. — ^Bonnell v, Beighton 
(1793), 6 Term Rep. 182 ; 101 E. R. 103. 

1032. Power to make — Though award 

executed.] — Where comrs., by an inclosure Act, 


were empowered, inter alia^ to make roads & to 
defray the expense by a rate on the several pro- 
prietors, & they executed their award as to the 
allotments before the roads were completed, or 
sufficient funds were raised for that purpose : — 
Held : they might afterwards make a rate to 
defray the expense of comi>leting the roads. — 
Hagoerston V, Dugmore (1817), 1 B. & Aid. 
82 ; 106 E. R. 31. 

1033. Not lost by failure to account 

before Justices annually.] — (1) Comrs. und(?r an 
inclosure Act having set apart & sold a portion of 
the lands to be allotted, in order to defray expenses, 
found that there was a deficiency, &; niade a rate 
upon the parities interested, in order to provide 
for that deficiency. One of those parties refused 
to pay ; — Held : the comrs. miglit bring ejectment 
under Inclosiiro (Consolidation) Act, 1801 (c. 109), 
s. 29, to recover the land allotted to him in respect 
of which the rate was imposed. 

(2) The comrs., instead of laying their accounts 
before a justice annually, had done so only twice 
in fourteen years, & had not done so for several 
years before the rate was made, but there never 
was any appeal against the accounts or the rate ; — 
Held : the comrs. had power to make such rate, 
notwithstanding their neglect in passing their 
accounts. — Doe d. Harris v, Bodenham (1829), 
9 B. & C. 495 ; 109 E. R. 184. 

Annul aiitm : — As to (2) Folld. Smith v. Jonca (lvS30), 1 

B. & Ad. 328. 

Election of rating officer — Voting by at- 
torney.] ~ aSVc Agency, Vol. I., p. 302, No. 274. 

1034. * — Whether necessary — Decision of com- 
missioners final.] — Doe d. Fowter v, Clark, No. 
922, ante, 

1035. Recovery of rate — By ejectment.] — D oe d. 

ITauuis V, Bodenham, No. 1033, ante, 

1036. By distress — Though statutory pro- 

visions as to accounting not complied with.]- A 

local inclosure Act directed that the costs of 
carrying it iut-o effect, <fc all the charges of tlie 
comrs. should be borne by the parties interested 
in the lands to b(* allotted, etc., as the comrs. 
.should direct, <fe should be levicsl according to tint 
General Inclosuro Act; the comrs. were required, 
once a year at least, t-o lay b(‘fore a justice a 
statement of all sum.s by them received A- ex- 
pended, or due to them for th(*ij“ own tioubJe & 
expense ; no charge or item in sucli ac(*oiints 
was to be binding or valid unle.ss same should have 
been duly allowed by such justice. Conn’s, under 
the Act levied by distress a sum of money, part of 
j which was due for their own trouble exi>enso 
during several preceding yeai’s, had not been 
accounted for annually, nor until a short- time 
before the issuing of the distress warrant i—Held : 
the accounting was not a condition precedent to 
the levy, ik> tlie di.stress was higal. — 8mith v. Jones 
(1830), 1 B. Ad. 328 ; 8 L. J. O. 8. K. B. 402 ; 
109 E. R. 809. 

1037. Not by action.] — A private in- 

closure Act gave tlie comrs. power by tlieir award 
to direct by whom in what manner certain 
necessary drainage; woj*ks were to b<; made & 
maintained. The comrs. direct-ed by their award 
that the; cxpei^es of the works should be paid by a 
rate to be levied & recovered by ceii-ain survcyoi’s 
in the same manner as parish rate.s were by law 
recoverabh; in the parish ; — Held : the rate must 
be recovered by distre.ss not by action. — Danry 
V, Watson (1877), 46 Ij. J. M. (J. 179 ; 36 L. T. 
412 ; 41 J. P. 406 ; 25 W. R. 461, D. 0. 

Liability of commissioners for advances by bank 
— To defray expenses — Before rate made.] — See 
Bankers & Banking, A^ol. 111., p. 261, No. 790. 
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Part XIII. — Inclosure of Commons and Common Fields. 


Sub-sect. 11. — ^Appeai.8. 

A, From Valuer to Commissioners, 

Sec 1845 Acrfc, s. 65. 

1038. Withdrawal of notice of appeal — Effect on 
Jurisdiction of court.] — Haiivby v, Feathrr- 
STONAUGU, No. 1039, post. 


B, From Commissioners to High Court, 


See 1846 Act, ss. 44, 56. 

1039. Who may be heard — Any objector — 
Though only notice of appeal withdrawn.]— If one 

Iverson intcrestfCd in an inclosure award gives 
notice of appeal from valuer to comr., general in 
its terms, the ct. must hear &; determine on 
objections made by any other person interested, 
even though the original objector withdraw his 
objection, & no notice of dissatisfaction has been 
given by any other pei'son. It is not a condition 
I)recedent in such a case that the after-coming 
objector should liave given notice of objection 
to the valuer’s award. — H arvey v , Fratiier- 
fcJTONAUCJii (1865), 13 1;. T. 412. 

1040. Feigned issue — Plaintiff proving a right 
less than that claimed — Not entitled to judgment.] 
— IvATT V, Mann, No. lf)2, ante, 

1041. Plaintiff’s claim already dealt with 

by commissioner — Amendment of issue & new 
trial refused.]— I VATT v, Mann, No. 162, ante, 

1042. Delay in bringing to trial — Defendant 

entitled to judgment— As in case of nonsuit.] — 
Notice of trial having boon twice given &. counter- 
manded on both occasions : — Held : deft, entitled 
to judgment as in ciise of a nonsuit on a feigned 
issu(; under 18 J 5 Act, s. 56. — Uanihick v, Ct^HLlSRE 
(Faui.) (1819), 4 Kxch. 447 ; 7 Dow. & L, 219 ; 19 
L. .r. Fx. 15 : 14 L. T. O. 8. 205 ; 13 J. D. 796 ; 
154 F. K. 1288. Fx. Oh. 


1043. — - Grounds for granting stay.] — Where 
an action at. Jaw u])on a feigned issue lias been 
brouglit under 1815 Acd., s. 56, tlie ct. will not 
grant an injunction to stay sucii action upon the 
mere gi'ounds of all(‘g(id Tuiscai‘]*iag(* at law, ^ tiiat 
tiu‘ ct. of law is not. at. the tiuKi sit t ing in banco, — 
FoiiTSJioUTiJ V. 1’AiiTniix.iK (1860), 3 li. T. 

12 ; 8 W. K. 658. 

Grounds for setting aside.]— At the 


1044. 


instigation of A. an inelosui'i* w'as coiiuiieneod by 
the coini-s. appointed imdtu’ 1815 Act., tk, t-iie 
assistant (^oinr. having heal’d the evidence of A. & 
otlnu’s, d<*ci(hHl that A. wa.s lord of the manor of 
tJie liinds t.o be inclosed ; B. j)ut 4u a claim as 
being lord of the manor over a j)art of t.lie lands, 
A fi-ained fi f^'igned issue, according t o s. 5(5 cif the 
Act ; A. th(*n moved for a proliiJiition to prevent 
the comrs. from proeeeding in the inclosure, 
also to set aside t.hc* feigned issue : — Held : (1 ) the 
prohibition could not issue, ifc tJio comrs. would 
not. only be right in prociuidiiig with the inclosuro, 
but were bound to do so ; (2) tJie feigned issue 
could n(.>t be set aside, as the comr. had not 
exceeded the powers given him by s. 56, A as A. 
might have become a party to thii issue if he had 
chosen to do so. — /»V J\)irrsM(UTTii (liOiiD) 
Partridge v. Inclosuue Comrs. (1861), 3 F. T. 
779 ; 9 W. It. 336. 

1045. Discovery.] — A feigned issue was 

brouglit under 1815 Act, the question being 
whether idtf., as lord of the manor of F., wtis 
interested in the soil of c(‘rtain lands proposecl to 
be inclosed, in right of the manor, so as to be 
entitled to dissent from tlic iiiclosure. Defts.’ 
case was, tliat by an agroi’inent made in 1800, 
between A., the t.hen lortl of the manor, & all the 
persons entitled to riglits of common, & an award 
made thereunder, 146 acres were allotted to the 


lord in lieu of his manorial rights, & that certain 
leases & agreements for leases of part of the land 
so allotted had been subsequently granted by the 
lords of the manor : — Held : under Evidence Act 
1851 (c. 99), s. 6, defts. were entitled to have in- 
spection of the following documents : (a) certain 
deeds of conveyance of the manor to A., & by A. 
to pltf. ; these, although title deeds, being capable 
of being used for the purpose of substantiating 
defts.’ case, &. not merely of negativing that of 
pltf. (h ) the leases, & agreements for leases alleged 
to have been mad(' under the agreement of 1800, 
wliicli was not in the possession of pltf., as these 
might be material to show that tlie lords of the 
manor had acted as owners in severalty of the 
lands in question, & not in virtue of their ordinary 
manorial rights. — Kiccard v. Inclosure Comrs. 
(1854), 21 F. .F Q. B. 19; 24 1.. T. O. S. 129; 
1 Jur. N. 8. 495 ; 3 C. L. U. 119. 

See, generally, DiscovEitY, Inspection, & 
Interrogatories. 

1046. Costs — Unsuccessful plaintiff liable.] 

— Where tlie ct. ha.s givanted an application for a 
feigned issue, under 1815 Act, s. 44, to try wliether 
a certain close is pai’t of a particular manor, & 
appet., pltf. in the feigned issue, fails on the trial, 
tlie ct. will order him to pay the costs of it to deft, 
in the feigned issue.— K. v, Kelsey (1851), 20 
L, J. Q. B. 283. 

1047. New trial.] — Under 1815 Act, 

s. 56, the successful party to an issue is only 
entithid to the ordinary costs allowed in other 
cases, so that where, in a rule for a new trial, no 
mention is made of the costs of the fii'st, lie is not 
entitled to them, although successful on the 
second. — Homney (Farl) v. Inclosure Comrs. 
(1854), 2 C. L. 11. 1651 ; 23 1.. T. O. 8. 190. 

:I048. Plaintiff partly successful.] — 

Deft, had rights of pasture awarded to him by tlic 
vainer, under 1815 Act, in respect of 198 acres of 
land, ife this award was confirmc'd by the assistant 
comr. Pltf. appealed against this decision, under 
s. 56, tVe brought an action on an issue, in wliich 
pltf. aflirmed 6c deft, denied that the decision of 
the comr. was (*rroneous, so far as it confirmed the 
allowance of live claims of deft-, to rights of iias- 
turagit in res])e(d/ of the 198 acres. At the trial 
of tie' issue, pltf. called witnesses to disprove that 
deft, had rights of common in respect of any of 
t/ho 198 acres ; deft, gave evidence that he was 
entitled to rights of common in respect of the whole 
of the 198 acres. A verdict was returned for x)ltf. 
in res]R*ct of part of the IttS acres, 6c for deft, in 
respect of tlie residue ; the value of the riglits 
thus disallowed 6c allowed being about equal. By 
1815 Act, s. 56, .after verdict 6c linal judgment, 
“ the comrs. shall act in conformity thereto, vV:. 
allow or disallow the claim tliereby determined 
according to t-lie event of such trial ; 6c the costs 
attending such trial shall abide tlie event of the 
trhal ” : Held : “ event of the trial ” did not 

mean “ fivent ” as if it were an ordinary action, 
6c pltf. was not ontitleil to the general costs of the 
cause, but each part y was entitled to the costs of 
that part of the issue on which he had succeeded. — 
Hardy v, Fetjiicrstuniiauqii (1869), L. R. 4 Q. B. 
725 ; 30 B. & 8. 628 ; 38 L. .7. Q. B. 337. 

Bond of indemnity to commissioners — For 
expenses of appeal.] — See Bonds, Vol. VII., 
p. 173, No. 117. 

C, To Quarter Sessions, 

See 1815 Act, s. 63. 

1049. When appeal lies — Hoad not set out as a 
public road — Not a cause of complaint — Private 
Act.] — A i^rivate inclosure Act which gives an 
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Sect 7 . — Under inclosure Acts: Siih-sccL 11, C. 

ct 1 : Sub-secls, 1 cfc 2,] 

appeal to the q\xartcr Hessions within four months 
after the cause of complaint shall have arisen, to 
the party a{j:grieved by any thing done in pur- 
suance of that Act or of Inclosure (Consolidation) 
Act, 1801 (c. 100), other than <fc except such 
determinations as are by those Acts declared to 
be binding, final & conclusive, does not give any 
ai>peal to a party complaining that the comrs. 
liave omitted to set out a particular road ns a 
public road, against their deteimination ; & 

supposing it did, yet he must axipeal within four 
months, & cannot after that time when the comrs. 
set out the road as a private road appeal against 
that deteimination, liis cause of comiilaint being 
that it is not set out as a public road, & not that 
it is set out as a private road. It seems that an 
indictment against ilie comrs. for not obeying an 
order of sessions directing them to set out the road 
as a public road, would not be sucli a remedy to 
the ijarty, supposing him entitled l-o have iho 
road so set out, as would make th(» ct. refuse, to 
interfere by mandamus. — II. r. Dean Inci.osuue 
C oiMRS. (1818). 2 M. A S. 80 ; 105 K. K. 811, 

Annoiatirms : - R. t'- Severn &■ Wyo Ry. (1819), 

2 B. & Aid. fil« : B. V. (iumlKMlarul JJ. (1822), 1 B. & V. 

64 ; R. 1 ). .Tcycs (183r)), 8 Ad. & El. 41G ; Ex p. Robins 

(1839), 1 Will. Woll. & H. .078. 

1050. Against allowance by Justice — Of 

commissioners’ account — Private Act.]^ — A clause 
in a private inclosure Act, declaring that no item 
or charge in the accounts of the comrs. sliall be 
binding on the parties concerned, or Vfdid in law', 
unless sam(‘ shall have been duly allowed by a 
justice of peace in the manner therein pointed out, 
does not take away an api)eal given by a sub- 
sequent clause to tlio party aggrieved by any tiling 
done in pursuance of that Act or Inclosure (Con- 
solidation) Act, 1801 (c, 109), oilier than & exccjit 
such detciminalJons as were by those Acts declared 
to be binding, final & conclusive, the allowance of 
the accounts by a justice not falling wdthin the 
exception. — K. Cumherland JJ. (1822), 1 Jl. A C. 
61 ; 2 Dow. vV Ry. M, (^. 61 ; 107 E. R. 25. 

1051. Order of commissioner & justice 

disallowing new private road — Order not final — 
Inciosure (Consolidation) Act, 1801 (c. 109) $s. 8, 
10.] — By the above Act, s, 8, when comiilaints 
were made against public roads set out by a comr., 
he & a jiLstice were to hear them, fimdly direct 
what was to be done ; & by s. 10, private roads 
W’oro to be .set out, subject to the same provisions 
as were contained in s. 8 respecting public roads. 
A privati^ inclosure Act, in whicli the above Act 
was recited, gave an appeal in all cases, excejit as 
to such acts, determinations, proceedings of 
the comr. as were by either Act directed to be 
final, binding, conclusive. Tlie comr. under the 
Act of 1801 having set out a private road which 
W'as obj(*eted to, he ^ a jxistice, \ij)on hearing the 
complaint, ordered that the road sliould be dis- 
allowed : — Held : the api)eal against such order 
was not taken away, because it was not an order 
of the comr. alone, but of him & a justice together ; 
& because s. 10 of the Act of 1801 did not expressly 
say that the order of tlio comr. should be final 
respecting private roads. — R. v . West Riding of 
Yorksiiikk J J. (1828), 2 B. A: C, 228 ; 8 Dow. & 
Ry. K. J{. 806 ; 2 Dow. A Rv. M. V, 10 ; 107 E. R. 
368. 

1052. Notice of appeal — How time for giving 
calculated — From time allotment staked out — 
Not from final award.] — Though a statute, giving 
an appeal to the sessions within four montlis after 
the cause of complaint shall aiisc, directs the 


justices at the sessions to lioar & determine the 
matter of such ajipeal, etc., yet it seems that they 
have an incidental power of adjourning it to 
another sessions, upon law'ful cause, such as the 
absence of a material witness, of the sufficiency 
of which they are to judge. 

Wlierc an appeal was Drought against the suffi- 
ciency of an allotment under an inciosure Act, & 
it appeared that tlio ground was staked out in 
Mar., when applt. took iiossession of ^ ci*opped it», 
tliough no final award was made of it by the 
oomra. till long afterwards ; — Held : an appeal 
lodged at the Oct. sessions was out of time, though 
a small part of the allotment was, with the applt. ’s 
consent, exchanged so late as July. — R. v, Wilts. 
JJ. (1811), 13 East, 352 ; 101 E. R. 406. 

Annntaiions : — ^Refd. li. v. Surrey JJ. (1845), 3 Dow, Sc L. 

343. Menta. R. V. Kimboltoii (1837), 6 Ad. El. 603 ; 

R. r. Belton (1848), 11 Q. B. 379 ; Bowman t>. Blvth 

(1866), 7 K. & B. 26 ; R. v. Cambridge Union GrdnH. 

(1801), 1 B. & S. 61. 

1053. — From notice exonerating land 

from tithe -Not from provisional allotment by 
map.] — By aii inciosure Act the party aggrieved 
by any thing done in pursuance of the Act might 
appeal to the quarter sessions wdthin six calendar 
months after the cause of complaint*. The conn's, 
in 1812 made an allotment upon the map to the 
vicar in lieu of bis tithes, which the vicar inspected 
at a meeting held in Nov. 1812, & appointed an 
agent, who attended a subsequent meeting, when 
an alteration was made in the map, which the 
agent a^xproved, & it was undemtood that all 
objections to the vicar’s allotments were reconciled. 
In Nov. 1813 the conn's, gave notice that they had 
ordered all tithes, etc., to cease from S(‘pt. 29 then 
last : — Held : t he vicar was not out- of time to 
ap])eal to the next quarter sessions after that 

notice. R. V. (iLOnCESTEHSJlIRE JJ. (1811), 3 

M. & 8. 127 105 E. R. .558. 

1054. From conclusive allotment- 


Not from preparation of maps & plans.] — The pi(!- 
paration of plans A maps for the imrpose of (tarry- 
ing an inciosure into effect is no evidence of an 
allotment under an Act wliicli required an ap)>eal 
against an allotment to bo made within six montlis 
after the cause of compliiiiit had aiisen. It is 
sufficient to «api)eal within six months from tlu; 
time when tlu? conelusi\'e allotment, has been 
made.— R. i\ Middlesex JJ. (1819), J Chit. 36(). 

1055. From date of award -Though 

statutory formalities not complied with.]- By a 
clause^ in an inciosure Act, a comi*. was autliorised 


to stop uiJ any way, pi'ovided it be (hnie by t.h<i 
order, with the <;oncurrence of two justices , A 
that order was to be subject to an appeal in like 
manner, under such foiin A restrictions as if 
the same had been originally made by such 
justices. By a subsequent clause, any party 
aggrieved was to be at liberty to appeal at any 
time witliiu six months after the caus(' of complaint. 
Under this Act, tlie comr., with the concuiierice & 
order of two justices, stopped up a road without 
giving the public notices i-equired by Highways 
Act, 1816 (c. 68): — Held: a paiiy aggrieved 
might, in the circumstances, appi'al at any time 
within six montlis. — R. v, Townsend (1822), 


5 B. & Aid. 420 ; 106 E. R. 1244. 
alsoy No. 1014, ante* 

1056. Given within statutory period — 

Good though appeal cannot be heard within period.] 

— 1815 Act, s. 68, enacted tlmt any pei'son wif liin 
four rnontlis after the fii*st Sunday on which a 
notice of an intention to stop up a way had been 
given on the chui*ch-door, might make Ids com- 
plaint by ajipeal to the justices at the quarter 
sessions on giving the valuer fourteen days* notice 
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in writing of such appeal, together with a state- 
ment in writing of the grounds thereof : — Held : 
notice of intention to appeal, given to the valuer 
witliin the four months, against the stopping up 
of a highway under the powers of the Act, was 
good, although the sessions were not held nor the 
appeal heard until after the four months had 
expired. — B. v, Essex JJ, (1804), 34 L, J. M. 0. 
41 ; 11 L. T. 480 ; 28 J. P. 770 ; 13 W. U. 180. 

1067. As to part only of road proposed to 

be stopped — Good.] — (1) A valuer appointed under 
1816 Act, s. 02, having given notice of intention 
to stop up a road from A. to B., a notice of appeal 
under s. 03 of the Act against the stopping up of 
a part of the road is good & the Quarter Sessions 
are bound to hear the appeal. 

(2) Qu, : whether the legal ellect of the appeal. 


if successful, would be to leave the wlK)le road 
open. — R. V. llUNTiNODONSHmE J.l. (1805), L. U. 
1 Q. B. 30 ; 13 L. T. 443; sub nonu Johnson v. 
Smith, 14 W. B. 209. 

1068. Extension of time for hearing — Whether 
Justices must grant — On application by appellant— 
Private Act.] — By an inclosure Act an appeal 
was given to the next sessions within six months 
after the cause of complaint. Applt. moved the 
ct. of sessions in due time to receive & respite 
his appeal to the next sessions, which was refused : 
— Held : the (Jt. of K. B. would not grant a man- 
damus to th(i justices to receive it. — B. v, Deuhy- 
siiiRE JJ. (1791), 4 Term Bcp. 488; 100 E. B. 
1134. 

1069. Justices may adjourn — Upon lawful cause.] 

— B. V. Wilts. JJ., No. 1052, ante. 
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Sect. 1.— NON-METROPOLITAN COMMONS. 

Sub-sect. 1. — Under Statute. 

1060. Local inclosure Act — Town pasture — 
Allotment to freemen for pasture on inclosure — 
No power to convert into garden plots.] — Astell v, 
Mitchell (1843), 1 L. T. O. S. 334. 

1061. Commons Act, 1876 (c. 66) — Power of 
surveyor of highways to take gravel — Justices may 
restrain absoiutely.] — By Highway Act, 1835 
(e. 50), s. 51, power is given to a surveyor of liigli- 
ways to get &; carry away gravel, etc., in any waste 
land or common ground. By Commons Act, 1870, 
s. 20, such right is not to bo exercised, as regards 
C(!rt/iin classes of commons, without the consemt 
of the person or persons having tlio r(igulation or 
management of same, or in default of such con- 
S(int without an order of two or more justices in 
petty sessions assembled w^ho may in their order 
j)r(‘scribe such conditions as to mode of working 

restitution of t/iie surface as to them shall seem 
expedient. Apidts. liaving refused leave to resps. 
to t^ake gravel from a common, the latter applied 
to justices, who made an ordiu* under Commons 
Act, 1870, s. 20, on the express ground t-hat the. 
sc(tt. only gave them power to prescribe the con- 
ditions uiuler wdiich tlio riglit given by Highway 
Act, 1835, s. 35, was to be exercised, & that they 
liad no discretion to refuse altogetlier to make an 
ovdov : ~ 'Hrld : the decision of the justices was 
wrong, they had absolute discretion, under 
Commons Act, 1870, s. 20, to make or refuse to 
make an order. — Hayes Common Conservators 
V , Bromley Rural District Council, [18971 
1 Q. B. 32] ; 00 L. J. Q. B. 155 ; 70 L. T. 51 ; 01 
.1. P. 104 ; 45 W. B. 207 ; 13 T. L. K. 130 ; 11 
Sol. .lo. 100, D. 0. 

1062. Right of conservators to sue for 

alleged encroachment.] — The conservat-ors of a 
common regulated under the above Act, in whom 
the g(ineral management of the common was 
vested, brought an action to restrain the owner of 
inelosurcs abutting on the common from encroacli- 
ing by means of fences erected on the common side 
of the hedges foioning the boundary of the common 
as delineated upon a map annexed to the award. 
Deft, was a party to tlie application for n'guialion 
of the (;oinrnou, which was limited t-o improvem<*nt-, 

did not <‘xtend to the adju.stment of riglits. 
Ho contended tlia-t tiic award map was not cou- 
clusive & did not in fact show' the real boundaries 
of the common. His inclosures were physically 
separated from the common by old quickset 
hedges, & the map showed as the boundary the 


centre line of these liedgcs. Tliere was evidence 
that tlic universal rule & practice on the common 
was & liad been, wliere there w'as now no ditcJi 
or trace of one, to allow a ditch -width to tiie 
owners of the commonable animals & otherwise. 
Deft, contended that, either by presumption of 
law or by inference from the evidence, ho was 
entitled to a ditch-width on the common side of 
the hedges, & that, allowing for iliis ditch -width, 
the fences complained of did not constitute any 
encroachment. Ho also contended that the con- 
servators were not entitled to sue, &. that the 
action was barred by the Stat. limitations ; — 
Held : the conservators had a right to sue. — 
COLLIS V, Ampiileti', [1918] 1 C’h. 232 ; 87 L, J. Ch. 
21(5; 118 L. T. 40(5; 1(5 L. G. R. 229, C. A.; 
revsd., without alTecting this point, [1920] A. C. 
271, H. L. 


SuB-sEuT. 2, — By Bve-law's. 

1063. Who may make- - Court leet — By custom.] 
- .Tames v. Tutney (1038), Oo. (Vir. 497 ; March, 
28; 79 E. li. 1029; sul) nonu Tinteny v, James, 
4 Vin. Abr. 3U0, pi. 10. 

Annoiaiion : — ^^efd. Siuith v, Barrolt & Clifford (1003), 1 

tSid. 101. 

1064. .] — Excester (Earl) v. 

Smith (1068), 2 Keb. 307 ; 81 E. R. 230. 

1066. Composed entirely of com- 

moners.] — The jury in a ct. led of a manor made 
a bye-law regulating the rights of the cominoiiei's 
in respect of a fishery in the manor. The jury 
were not composed exclusively of commoners, 
though the majority were commoners ; —7/c/d ; 
the bye-law was ba(l. — Platt v, Jessett (1900), 
17 T. L. H. 105, D. 

1066. Validity of bye-law — Must be for common 
benefit.]— Anon. (1588), Gouldsb. 79; 75 E. B. 
1007. 

1067. Regulating period of common — 

Good.) — Anon., No. 1000, 

1068. That none shall carry hay upon the 

lord’s lands — Bad.] — Anon., No. 1006, a7iie. 

1069. That none shall break the hedges of 

a particular commoner — Bad.] — Anon., No. 1060, 
anli\ 

1070. Not to put on common a steer a year 

old- -Bad.] — Erbery A Lattons Case (1589), 
1 licon. 190 ; 74 E. B. 175 ; sub nom. Latton v, 
Erdbuhy & Bu'fi’on, 1 And. 231. 

1071. Innocent strangers made liable to 

penalties — Bad.] — B, v. Beverley JJ. (1801), 25 
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Sect. 1. — N on-mciropoHian commons: Suh’SccL 2. 

Sec t. 2 ; Suh'-^ects. 1 2,] 

J. 1*. ]81 ; stibscqu€7ii proceedinqs, sub nom. R. v* 
Lunoie (1802), 21 L. J. M. C. 157. 

1072. .J — It. V. I.UNDiE (1862), 

31 L. J . M. C. 157 ; 5 L. T. 830 ; 26 .T. P. 646 ; 
8 Jur. N. S. 040 ; 10 W. K. 267. 

AnnoMion : — Mentd. 11. v. Saddlera* Co. (1863), 10 H. L. Cas. 

d04. 

1073. Prohibiting placing boat- vans with- 

out leave — Though not constituting a nuisance — 
Good.] — A local improvement Act authorised 
conservators of a eoiiuiion to make bye-laws & 
regulations for the prevention of, Sc protection 
from, nuisances, & for keeping order. N. was 
charged for placing a boat-van for pleasure with- 
out licence & without payment of prescribed fee 
contrary to a bye-law made : — Held : tlie bye-law 
was not ultra vires merely because it prohibited 
vans without leave, & because it did not coniine 
this to such as were nuisances. — Nash v. Manning 
(1804). 58 J. P. 718, D. C. 

1074. Customary bye-law for commoners 

to take rabbits or game on waste — Not necessarily 
void.) — (looTE V. Foed, No. 573, an/c. 

1075. Construction of bye-law — Forbidding let- 
ting for hire on the common any pony — Not in- 
fringed by letting ponies for hire to be used on 
common.] — M. had premises adjoining a common 
regulated under bye-laws made under Commons 
Act, 1876 (c. 56), wliero she let ponies for hire. 
M. at her j)rcmi8(‘S let ponies to be used by two 
por*sons on t he common, Sc they used them t here : — 
//eld : this was no offence within the meaning of 
the words “ letting for hii*e on the common any 
pony,” etc. — ^M aecy v, Moruis (1888), 52 J. P. 
168, 1). C. 

1076. Enforcement of bye-law — Corporation 
common overstocked by freeman — Not cause for 
disfranchisement.] — K. v, Cre.vt Grimsby Corpn. 
(1832), 1 L. .1. M. V. 23. 

aScc, also, Nos. 1071, 1072, ante. 


Sect. 2.— METROPOLITAN COMMONS. 

SuB-sT^cT. 1 . — By Bye-laws and Beoulations. 

1077. Validity of bye-law — Power to make bye- 
laws for prevention of nuisance & preservation of 
order — Bye-law forbidding public speeches without 
permission — Valid.] — By a scheme under Metro- 
politan Commons Act, 1866 (c. 122), Sc confirmed 
by Metropolitan Commons Supplemental Act, 
1877 (c. cci.), it Avas provided that a common should 
be dcdicaticd to the use Sc recreation of the public 
as an open uninclosed s])ace for ever, tV: the 
Metroi)olitan Board of Works wi‘T*e empowered 
to franie bye-laws Sc regulations for tlie in-evention 
of nuisances Sc the preservation of order on the 
common. The Metropolitan Board of Works 
made a bye-law prohibiting the delivery of any 
X»ublic speecli, lecture, sermon or address of any 
kind, except with the written permission of tjie 
board first obtaincMl, Sc upon such portions of the 
common A at such times as might be by such 
writt(n permission directed A sanctioned by the 
board : — //c/d : such bye-law was valid. — i>K 
Morcjan V, Metjk)ih)litan Board op Work.s 
(1880), 5 Q. B. 1). 1.55; 40 B. .1. M. C. 51 ; 42 
L. T. 238 ; 44 .T. V. 206 ; 28 W. B. ISO, I). C. 

Annntnlio7ifi Consd. Brighton Corpn. Paeklmiii Ui>U8), 
72 J. 1*. 318 ; Mitoliatn ('omnioii OniHorvutorH v. Cov, 
Mitcham Common Conservators (!olc, (1611 j 2 K. B. 854. 

1078. Validity of regulations under bye-law — 
Player on golf course to be accompanied 
by licensed caddie — Valid.] — By a scheme 


mado under the Metropolitan Commons Acts, 
1866 (c. 122), Sc 1869 (c. 107), Sc confirmed by 
the Metropolitan Commons (Mitcham) Supple- 
mental Act, 1891 (c. xxvi.), conservators were 
directed to set apart such poHions of a common 
as they should consider expedient for games Sc to 
form grounds for cricket Sc other games, Sc to 
frame bye-laws Sc regulations for, among other 
purposes, the regulation of games to be played & 
other moans of recreation on the common Sc 
generally for the prevention of any act tending to 
interfere with the use thereof by the public for 
the purposes of exercise & recreation. No bye- 
laws were to have effect unless Sc until confirmed 
by the Local Govt. Board. The scheme saved to 
the lords of certain manors their rights in the soil 
of the commons, but the conservators were em- 
powered upon payment of compensation to restrict, 
4iiminish or extinguixsh those rights if they should 
interfere with the control, preservation or improve- 
ment of the common. SVith the consent of the 
conservators a golf club was formed wliich acquired 
the rights of the lords of the manors Sc laid out 
Sc maintained on the common two golf courses, 
the P. golf course and the P. ladies’ golf course. 
The golf club conveyed to the constTvat-ors all 
their rights over the soil of the common, in return 
for which the conservators by deed granted to tlie 
golf club a licence to jilay golf upon both the golf 
courses. By tliis deed the conservators covenanted 
that they would not make any such bye-laws or 
regulations as would unreasonably interfere with 
the club playing golf on the coui’ses Sc would not 
permit pemons other than those authorised by 
the club or re,sidents in the jiarish of M. to i^lay 
golf or any ol-hor game on the courses. In ijur- 
suance of 'Gic scheme the conservators made a 
bye-law tliat no pei‘son should play cricket or 
any other game upon the parts of the common set 
apart or appropriated for crickcit, football, golf, 
etc., except at such times under sucli regulations 
as the conservators should jirescribe, Sc that no 
jierson should obstruct or interfere witli or annoy 
any j^ei’sons playing at cricket or any otlier lawful 
game. They also made the following regulations : 
—{a) that golf should not be played upon any 
part of the common except the P. golf course and 
the P. ladies’ golf course ; (b) that for tlio safety 
of the public & the preservation of the turf, 
no one should play golf on eitlior of the courses 
unless accompanied by a caddie duly authorised Sc 
licensed by the conservatoi*s or the golf club ; 

(c) that no one who was not a member of the 
golf club should }day on the P. golf course on 
Saturdays, but that persons holding permits 
might play on the P. hidies’ golf course on 
Saturdays, but must bo accompanied by caddies ; 

(d) that no person should play golf on either of tlie 
courses unless hc^ or she were a member of the golf 
club or an inhabitant of M. holding a permit from 
the conservators. The bye-law was confirmed 
by the Twocal Govt. Board, but the regulations 
were not submitted for confirmation ; ---7/c/d .* 
(1 ) regulation (/>) was valid ; (2) regulation [d] was 
unequal Sc void in excluding all but inhabitants 
of M. <fe membei's of the golf club from playing 
golf on the courses ; (3) regulation (d) <te, scrjddc, 
regulation (r) also were ultra vires Sc void in giving 
a permanent ])ref(ironce to the members of the 
golf club, for the conveya-nco of their rights in the 
soil was not a good consideration for such a 
preference; (4) whether or not the making Sc> 
maintaining of the golf courses were a good 
consideration, the preference was not authorised 
by the bye-law Sc could not be given by mere 
regulation. — Mitcham Common Conservators v. 
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Cox, Mitcham Common Conservatoks Cole, 
flOll] 2 .K. B. 854; 80 L. J. K. B. 1188; 104 
L. T. 824 ; 75 J. V. 471 ; 27 T. L. R. 492 ; 9 
L. G. K. 843, D. C. 

Aniwtcdion :—A8 to (3) Consd. Harris v. Harrison (1914), 

111 L. T. 534. 

1079. Play on golf courses restricted to 

members of club or local Inhabitants — Bad.] — 

Mitcham Common Conservators v* Cox, Mitcham 
Common Conservators v. Cole, No. 1078, ante, 

1080. Non«members of club not to play 

before certain time on certain days— Valid.]— 

IJnder a scheme confirmed by statute the M. 
Common Conservators were required to set apart 
portions of the commons for game.s, & to make 
bye-laws & regulations for the playing of games 
on the commons. They made a bye-law that no 
person should play at any games on the jiarts so 
set apart excopi under such regulations as they 
might prescribe, & that no person should obstruct, 
interfere with or annoy any i)er*sons who were 
playing or* who had made preparations to play at 
games on (lie parts so set apart ; & penalties wej*o 
iniiioscd for breach of the bye-laws. Under this 
bye-law tlu5 conservators made regulations for 
playing golf on the commons ; regulation 1, after 
reciting that the B. Golf Club had made & kept up 
two golf courses on the common, provided that 
a person who was not a member of the club sliould 
n<jt- on any Wedn<*sday or Satui'day comnienco to 
play golf on tlio courses between the houi*s of 
9.30 11 in the morning or between 12.30 & 2.30 

in t.h(; afternoon ; A: other ix'gidations provided 
t hat no persoTi should play golf unless accompanied 
by a cad<li(‘ licensed by the conservator’s or* by the 
club, ^ t hat caddies were to be obtained by all 
players through the caddie master of the club or 
a caddie master appointed by the conservators. 
The conservators had not^ apirointed any caddie 
master or licensed any caddies. Resp., who was 
not a member of the club, but who had a permit, 
from the conservators, went on a Saturday to the 
golf course to play golf, & had made jrreparations 
to play. He applied to applt., who was the caddie 
master of tlu; club, for a caddie between 10 & 11 
o’clock in tiie morning, but ajrplt. by reason of 
r(*gulation 1 refused to supply him with a caddie 
belor’e 1 1 o’clock, A: at 11 o’clock he supplied him 
with a caddh^. Applt. having been summoned 
under the bye-law lor obs<.i*ucting Ar interfering 
with resp. by I’ef using to supply him with a caddie, 
A liaA’ing been convicted because the justices 
found that regulation 1 was uttra vires as it showed 
prefertaitial treatment to a class, namely, the 
members of the club : Held : (1) as ap])lt. was 
otdy the servant of the club Ac was merely obeying 
the orders of the club in enforcing the regulation, 
he could not be said to be obstructing resp. Ac. 
the conviction was wrong upon that gi*ound ; 
(2) regulation 1 was not ultra vires but was a valid 
regulation.— Harris v, ITarkison (1914), 1 11 L. T. 
5:M 78 J. 1>. 398 ; 30 T. L. R. 532 ; 12 L. G. K. 

1304, H. C. 


1081. Construction of bye-law — Forbidding erec- 
tion of posts — Replacement of posts In respect of 
which easement acquired — Not Included.]- Metro- 
politan Commons Act, 1800 (c. 122), s. 15, enacted 
that no estate, interest or right of a irrolitable or 
beneficial nature in, over or allecting a common, 
should, except with tbe consent of the person 
entitled thereto, be taken away or iiiju!*iously 
all’ected by any scheme undcu* the Act without 
compensation being made or provided for the 
same, A (;ommon witliin the ineiining of tlio Act 
was placed undtii* the management of the Metro- 
politan Board of Works by a scheme confirmed 


by the Metropolitan Commons Supplemental Act, 
1871 (c. Ivii). Paragraph 5 of the scheme gave the 
Board power to make bye-laws. Paragraph 13 
of the scheme secured to all persons such estates, 
interest or right as they had before the con- 
firmation of the scheme. The Board made a 
bye-law forbidding the erection on the common of 
any posts or poles, or any building of any kind. 
There was a public house adjoining the common, 
& near to it upon the common had stood for forty 
years a post bearing the sign of the public house. 
The signpost having been blown down, applt. 
the mtgee. of the public house, at the request of 
the occupier, erected a new one. Applt. was con- 
victed under the bye-law of unlawfully erecting 
the new signpost : — Held : a signpost having 
stood for forty years, an easement had been gained 
in respect of the public house, Ac as an incident 
to the easement tlie right existed of reijairing the 
signpost whenever it was broken, Ac the easement 
was a beneficial right preserved by Metropolitan 
Commons Act, 18(50, s. 15, Ac ])aragraph 13 of the 
scheme relating to the common, Ac the conviction 
could not be ui>hold. — Ho are v. Metropolitan 
Board ok Works (1874), L. R. 9 Q. B. 290 ; 43 
L. .1. M. C. 65 ; 29 L. T. 804 ; 38 J. P. 535, L). C. 

Anrwtation : — Refd. Moody t?. Ste^gles (1879), 12 Oh. D. 201. 

1082. Forbidding chasing game — Flying 

falcon after tame pigeon — Included.] — A bye-law 
relating to a common said, “No person shall shoot 
or chiisc game or other birds or animals on tbe 
common.” M. carried a tame pigeon Ac a falcon, 
Ac let both olT, Ac ran after them for half a mile 
watcliing the chase : — Held : tliis was an offence 
within the meaning of the bye-law, — Harper v. 
Michell (1879), 44 J. P. 378, i). C. 

1083. Enforcement of bye-law — Who may sue — 
Metropolitan Board of Works — Not Attorney-* 
General — Construction of scheme.] — ^A.-G, v, Am- 
HURST (1879), 23 Sol. Jo. 443. 

AmwiiUion : —Refd. Collis t\ Amphlott (1917), 62 Sol. Jo. 37. 

1084. Jurisdiction of justices ousted — By 

bond flde claim of right.] — Applt. was summoned, 
under bye-laws made by the Gonscrvatoi*s of B. 
Commons by virtue of Metropolitan Commons 
(Banstcad) Supplemental Act, 1893, for cutting 
turf from Ac digging for loam upon B. Commons. 
It was proved upon behalf of ajiplt. that he was 
authorised by the baililY of the owners of the soil 
of the commons. In the year 1889, in the ixetion 
of RoherUon v, Ilarlo'pp (No. 580, ante), brought 
on behalf of all the tenants of the manor against 
the then lord of the manor Ac owner of the soil of 
the commons Ac liis mt.gees., judgment was given 
declaring that the cutting Ac digging by the defts. 
of the turf or loam in or ui)OU the waste hinds of 
the manor constituted an injury to the rights of 
common of xfftfs. over the wast^e lands. The 
justices were of opinion that the claim of right of 
api>lt., though bond fide, was not reasonable, Ac 
they convicted applt.; — Held: (1) it was im- 
possible, without inquiring into the circmnstances 
as they existed at 2 )resent, to say that, the claim 
of the ai>plt. was absurd A impossible in law, Ac 
tlio justices had no jurisdiction to hoar such 
evidence; (2) as the claim was bond fide, the 
jurisdiction of the justices was ousted. — ScoTi" v. 
Baring (1895), 04 L. J. M. C. 200 ; 72 L. T. 495 ; 
IIT. L.R. 175; 18 Cox, C. C. 128 ; 15 R. 210, D.C. 

1085. By Injunction.] '-Mitcham Common 

Conservators r. Harvey (1910), 74 .1. P. Jo. 137. 


-Other Cases. 

1086. Election of conservators — Tenant or 
occupier ” — Joint tenant — Though rates Ac taxes 




Commons and Rights op Common. 


Sect, 2.-- Metropolitan commons: Sub-sect 2. 

Sjct. iy 

paid by other joint tenant.] — By Wimblodoii & 
Putney Commons Act, 1871, provisions were made 
for the election every three years of a body of 
conservatoi’s, themselves to be persons who were 
electors under the Act ; & it was provided that 
any pei'son who was tenant or occupier of ,a 
dwolhng-house of the annual ratable value of £35 
or upwards should be qualified as an elector. 
The Act empowered the conservators to make 
bye-laws. One of the bye-laws made by them 
jirovided that no person, not being an elector 
named & described in the list of voters, should 
vote at any election of conscrvatoi*s under the Act. 
A house within the limits of the Act was let to R. 
& liis sister-in-law, as joint tenants, at an annual 
rent of £300. The house was occupied by both, 
but the rates & taxes were always paid by the 
lady, whose name alone appeared on the parish 
rate-books as ratepayer in respect of the house, 
li. contributing half the amomit paid. The 
triennial meeting for the election of conservatoi'S 
was to bo held, A; in the list of electors, which was 
prepared by the overseers from the rate- books, 
the lady’s name alone appeared in respect of the 
house in question. R. had been nominated as 
one of the candidates for election at the meeting, 
but the returning olllccr had refused to accept 
his nomination on the ground that his name w'as 
not upon the list of electors : — Held : (1) R. was 
a tenant or occupier of a dwelling-house within 
the meaning of the Act ; (2) payment of rates was 
not required by the Act as a qualification as an 
elector, & R. was qualified as an elector, & eligible 
as a candidate for the ollice of conservator; (3) 
nothing done by the conservatoi*s could diminish 
R.’s right to vote as tenant or occupier unless a 
power to do so was conferred upon them by an 
Act of equal authority with the present Act ; 
(4) if the bye-law had a contrary ell'ect it was 
void & must be disregarded. — PuiiVES v , Wimble- 
don & Putney Commons Consekvatous (1890), 
02 L. T. 529. 

1087. Power to inclose cricket ground temporarily 
— Permanent fence authorised — Subject to com- 
moners’ right of access at suitable times.] — Katcuff 
V. .1 owEits, Baunes Common Case (1891 ), 8 T.L. R. 6. 

1088. Expenses of conservators — General district 
rate liable — Not poor rate.] — R. v, Baunes, Ex p. 
Ratcliff (1890), 13 T. L. R. 25, 1). C. 

1089. Scheme — Conclusive as to extent of com- 
mon — After confirmation.] — Where a scheme for 
the regulation of a common has been framed & 
confirmed under Metropolitan Commons Act-, 
1800 (c. 122), it is conclusive as to the limits A 
extent of the common. The owner of any laiul 
which is included in the plan embodied in the 


scheme cannot, after the passing of the Act con- 
finning the scheme, successfully assert his title 
thereto.— Cook v, Mtj'cham; Common Conseeva- 
TORS, [1901] 1 Ch. 387 ; 70 L. J. Ch. 223; 83 
L. T. 619 ; 49 W. R. 201 ; 17 T. L. R. 03. 
Annotation : — ^Diltd. ColUs i*. Amphlett, [1918] 1 Ch. 23J. 

1090. Common vested In London County Council 
— Expenses of paving new street abutting on 
common — London County Council not liable as 
“ owners ” — Metropolis Management Act, 1865 
(c. 120), s. 250.] — By virtue of a scheme certified 
by the Inclosuro Comrs. pursuant to Metropolitan 
Commons Act, 1886 (c. 122), & afterwards con- 
firmed by Metropolitan Commons Supplemental 
Act, 1873 (c. 86), a common was vested in the 
Metropolitan Board of Works, whose successors 
are the I^ondon County Council, for the purpose 
of being dedicated to the public as^ a recreation 
ground. By the scheme it was provided that the 
common should be regulated & managed by the 
board, & that no house or other buildings should 
be erected on it, except such lodges or other build- 
ings as might be necessary for the maintenance 
& management of the common or recreation 
ground. The county council derived small annual 
profits from the lierbago on the common & from 
certain buildings erected thereon lor purposes 
subsidiary to its use as a public recreation ground, 
but the expenses annually incurred by the county 
council in the management & regulation of the 
common far exceeded the amount of any profits 
so received by them. The W. Borough Council 
claimed from the i.<ondon County Council tis 
owners of the common, a sum of £319, as their 
proportion of tlie estima.t(?d exi)enses of paving 
a new street, on which the common abutted to 
the extent of 474 feet, under Act of 1855, s. 105, 
& the Act of 1862, s. lli—Held: the London 
County Council were not o wool's of the common 
within the definition of the word “ owner ” con- 
tained in Meti’oiiulis Management Act, 1855, 
s. 250, & they were not liabh‘ to pay the amount 
claimed. — Iaindon (Jounty (Council y, Wands- 
worth Borough (Council, [1903] 1 K. B. 797 ; 72 
L. .r. K. B. 399 ; 88 L. T. 783 ; 67 J. B. 215 ; 51 
W. R. 499 ; 19 T. L. K. 372 ; 47 Sol. Jo. 405 ; 
1 L. C. K. 462, a A. 

Annotations : — Reid. Htickiioy Gorpu. v, Leo CouHcrvaiioy 
Board, [1901] 2 K. B. 511 ; Wostiuiiislor Corpii. v. Jolin- 
»oii, WcHtmiiistcr Corpii. v. Fuller, ^ 

Montd. Heruo Bay U. C. v, Payne & Wood, [1907] 2 K. li. 
130. 


Sect. 3.- PUBUC RIGHTS OF RECREATION AND 
FOR OTHER PURPOSES. 

ScCf generally , Cus'roM &- Usac.es ; EAvSEMENTS 
& Profits A Prendre ; Open Si’ACES ik , Kechea- 
TioN Grounds. 


COMMUTATION OF TITHES, 


See Ecclesiastical Law. 
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COMPANIES. 

Owing to its not being 'practicable to include 
cases relating to the above subject to any useful 
extent in this Volume, it has been arranged for 
the Title to commence in a separate Volume. 
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COMPENSATION. 

See CoMPULSOBY Purchase of Land and Compensation ; Master and Servant. 

COMPOSITION WITH CREDITORS, 

See Bankruptcy and Jnsolvency. 

COMPOUNDING FELONY. 

See Criminal Law and Procedure. 


COMPROMISE. 

See Agency ; Bankruptcy and Insolvency ; Barristers ; Charities ; Companies ; Husband 
AND Wife ; Infants and Children ; Judgments ; Lunatics and Persons of Unsound 
Mind; Misrepresentation and Fraud ; Mistake; Practice and Procedure ; Solicitors. 


COMPULSORY PILOTAGE. 

t 

Sec Admiralty; Shipping and Navigation. 



COMPULSORY PURCHASE OF LAND AND 

COMPENSATION. 


PAKT I. COMPULSORY POWERS OVER TAND 
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B. Potential Value 

0. Special Adaptability 
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Part Compulsory Powers over Land. 


Sbct. 1.— grant of powers BY PARLIAMENT. 

See, generally. Statutes. 

1. Permissive powers not obligatory.] — (1) Acts 
of Parliament authorising cos. to make railways 
are now regarded as but enabling statutes, which 
give powers, but do not render compulsory or 
obligatory the exercise of those powers. 

It was at one time supposed in England, as it 
seems to have been thought in Scotland, that per- 
missive powers given by an Act of Parliament, to 
a CO. were obligatory upon them. The cases, how- 
ever, so deciding, have been reversed (Lord 
WENS r.EYDAIiB). 

(2) A co., after getting their Act, determined to 
abstain from executing the line which it .sanctioned : 
— Held : they could not be compelled specifically 
to perform an agreement for the purchase of land 
which they had contracted to purchase for the 
purposes of the line, but which, as they had re- 
linquished the undertaking, they no longer required. 

Wlicro the time limited for making the line had 
expired, whei-e consequently the powers of the 
co. under their Act had expired : — Held : (3) the 
CO. could not be called upon to enter into an arbn. 
under a contract which had assumed them to be 
in full possession of their authority ; (4) an action 
might li(‘ for damages, though a bill could not be 
sustained for specilic x>eiformance. — S cottish 
North-Eastern Ky. Oo. v. Stewart (1859), 33 
L. T. O. S. 307 ; 5 Jur. N. 8. 007 ; 7 W. K. 158 ; 
3 Macq. 382, If. L. 

Anrudali^ma :~As to (1) Refd. K. v. G, W. Ry. (1893), 62 

L. J. Q. B. 572 ; Darlaston L. B. v. L, Sc N, Ky., fl894) 

2 Q, B. 094. Generally, Coiifld. Taylor v. ChloneRter Sc 

Midhurst Ky. (1867), L. K. 2 Exch. 350. 

2. Act of Parliament essential — To confer com- 
pulsory powers.] — D itnbalt. v. Walters (1865), 
35 Jle.av. 5(i5 ; 12 L. T. 759 ; 55 E. P. 1016. 

3. On ground of general public good.] — G ray 
V. Liverpool & Bury Uy. Co. (1846), 9 Beav. 
391 ; 4 By. & Can. Cas. 235 ; 7 L. T. O. 8. 201 ; 
10 Jur. 36i ; 50 E. B. 394, L. C. 

4. Power of promoters to contract not to 

use powers.] — Where the I..egislatnre confers 
powers on any body, whether one wliich is seeking 
to make a profit for shareholders, or one acting 
solely for the public good, to take lands com- 
pulsorily for a particular purpose, it is on the 
ground that the using of that land for that purpose 
will he for the public good ; A a contract purporting 
to bind such a body & their successors not to use 
those powers is void. 

Harbour trustees, constituted for the manage- 
ment improvement of a public harbour by a 
special Act , wdiich incori)orated Ijands (Scotland) 
Act, 1845, were empowered to take lands scheduled, 
which included that part- of O.’s land having an 
unrestricted frontage to the harbour, for the 
undertaking. Wliile the question of compensation 
to O. for his land was before the arbiter the 
trustees lodged a minute agreeing that the con- 
veyance should restrict their use of the ground 
taken so as not to interfere with the access from 
the remaining property of O. to the liwbour. 


To this minute O. did not assent. The arbiter 
found £4,900 payable by the trustees as compensa- 
tion for an unrestricted use, or £2,786 if it were 
competent for the trustees to bind themselves & 
their successors by the minute. O. raised an action 
for declarator of an absolute purchase & un- 
restricted right in the subject & for payment of 
the larger sum: — Held: (1) the trustees had 
power under their special Act, then or at any future 
time, to make erections on the piece of ground 
taken, which would effectually destroy the frontage 
of O.’s remaining property to the harbour ; (2) it 
was not competent to the trustees to dispense 
with future exercise of their powers by themselves 
& their successors. 

(3) If the trustees could bind themselves & 
their successors by the agreement, & that agree- 
ment would prevent O.’s land from being in- 
juriously affected, O., by refusing his assent, could 
not get compensation for the injury ho might have 
prevented (Lord Blackburn). — Ayr Harbour 
Trustees v. Oswald (1883), 8 App. Cas. 623, H. L, 
Annotati/ifis : — Aa to (1) Refd. Re S. E. Ry. Sc Wffflu’s Con- 
tract. [1907] 2 Ch. 366. As to (2) Apld. Creyke v. Hatfield 
Chase Corpn. (1896). 12 T. L. R. 383. Dtetd. West Derby 
Union Grdns. v. Metropolitan Life Assce. Soo., West 
Derby Union Grdns. r. Prlostman (1896), 45 W. R. 90 ; 
Gale. Ry. v. Turcan, [1898] A. O. 256 ; Jordeson v. Sutton, 
Southcoates, & DittpooI Gas Co. (1899), 68 L. .T. Ch. 457. 
Apld. Re 8. E. Ry. & Wiffln's Contract, [1907] 2 Ch. 366. 
Oistd. Stouroltflfe Estates Co, v, Bournemouth Corpo., 
[1910] 2 Ch. 12. Refd. Thames Conservators v. South- 
wark & Vauxhall Water Co. (1897), 13 T. L. R. 155; 
L. & N. W. Ry. V, Huncom R. O., [1898] 1 Ch. 34 ; 
G. W. Ry. V. Talbot, [1902] 2 Ch. 759. Generally^ Mentd. 
Tiverton Sc North Devon Ry. v. Loosemoro (1884), 9 
App. Cas. 480. 

6. •] — Where the promoters of a public 

undertaking have authorii/y from Parliament to 
interfere with private property on certain terms, 
any person whose property is int»erfcred with by 
virtue of that authority has a right to require that 
the promoters shall comply with the letter of the 
enactment so far as it makes provision on his behalf. 
Nor can any ct, remodel arrangements sanctioned, 
or relax conditions imposed, by Act of Parliament. 

It may be stated generally, that Parliament in 
passing a private Act looks to the public advantage 
& security, & also looks to the interference with 
private rights. Where a work of any kind has to 
be constructed, Parliament has made an elaborate 
set of provisions intended to secure to the public 
the advantages which the i)romoiers propose as the 
reason for legislation, & as the consideration for 
the rights of the persons affected, or sought to be 
affected, by the intended legislation. In dealing 
with the latter class of questions it has been said 
that the particular provisions may rather be re- 
garded as words of contract to which the Tjegisla- 
ture has given its sanction than the words of the 
l.«egislature itself (Lord Halsbury, C.). — Herron 
V. Raithminks <fc Kathgau Improvement Comr8., 
[1892] A. C. 498 ; 67 L. T. 658, H. L. 

Annotations: — Refd. Flelden v. Morley Corpn. (1898), 14 
T. L. R. 566 ; The Johannesburg, [1907] P. 65 : A.-Q. v, 
Frimloy Sc Famborongh District Vvater Co., [1908] 1 Ch. 
727 : A.-G. V. Barnet District Gas & Water Co. (1909), 
101 L. T. 651. 


PART I. SECT. 1. 

a. Effect of expropriaiiori,] — Ex- 
propriation under statute is a com- 
pulsory sale, Sc the ordinary results of 
transfer of ownership follow as in the 
case of a voluntary sale. — O htmbbok 
V. CoixjNiAL Government (1900), 17 
8. C. 200.— S. AF. 

b. Rights of landowners — ► Whether 


payment of compensation e^erUial ,] — 
The Legislature has power to change 
the ownersWp of land with or without 
compensation . — Re MoDoweli. Sc 
Palmerston Town Corpn. (1892), 22 
O. R. 563.— CAN. 


0 . .1 — -Lands cannot be 

expropriated under statute without 


payment of compensation. — Smart 
(I hTBLTC Works Oomr.) t>. Looan 
(1903), 88 L. T. 779, P. C.— S. AF. 


d. ConairucHon of Act granHng 
powers — Whether retrospective — 48 Viet. 

c. 23.] — The above Act enabling the 
govt, to expropriate land for public 
purposes, is not retrospective, — 
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Sect, 1. — Grant of powers by Parliament, Sects, 2 
& 2. jpari 11, Sect. 1 : Sub-sect. ], A., B, ds 
C. ; .*tu h-secL 2.] 

6. Rights of landowners — In general.] — Acts of 
Parliament for making canals, railroads, etc., arc) 
powers given by Parliament over the land of 
the different proprietors through whose estates 
the works arc to proceed. Each proprietor, there- 
fore, lias a riglit to have the power strictly &: 
literally carried into effect as regards his own lands, 
& also a right to require that no variation shall be 
made to his preju^ce. But where the Act of 
l^arliament is faithfully carried into execution as 
regards his lands, he cannot, on the mere ground 
of a variation which is not injurious to himself, 
& which was made with the consent of others, 
obtain from a ct. of equity an injunction to 
stay the proceedings.— 3 /EE v. Milnek (1837), 2 
Y. <fe C. Ex. hi 1 ; 100 E. ll. 540. 

Annoiaiiowi : — Apprvd. York &; Korth Mid. Py. v. R. (1853), 
1 E. & B. 858. Consd. Ware v. Regront'e Canal Co. (1858), 
3 lie O. & J. 212. Refd. Cohen u. Wilkinson (1849), 12 
Bcav. 138 ; Cardiff Corpn. r. Cardiff Waterworks Co. 
(1859), 33 L. T. O. S. 104. 

• — — Specific rights. \ — /Sfcei)articular 1‘arts, perasin?. 

7. Jurisdiction of court — Over promoters — In 
general.] — Principles upon wliicli the ct*. will 
exercise its jurisdiction over bodies to whom Parlia- 
ment has given powers of making compulsory pur- 
chases of land : — Senible : (1) the ct. will not allow 
such bodies to avail themselves of their Parlia- 
mentary powers by taking land which they do not 
require for a bond fide purpose sanctioned by their 
Act of Parliament ; (2) although an attempt to 
obtain possession of land has been, in tlie first 
instance, made under colour of the powers of the 
Act of Parliament, when not really required for 
the bond fide purposes of the Act, yet if the land 
afterwards becomes really necessary or desirable 
for sucIj bond fide purposes, the ct. will not interfere 
to prevent its b<*ing taken. 

(3) Ambiguou.s words in an Ac<- of Parliament, 
authorising a public co. to take land by compulsory 
process, are to be construed against the co. k> 
in favour of private property. — Webb v, Man- 
CHE.STER & Leeds By. Co. (1830), 4 My. Or. 
116 ; 1 By. & Can. Cas. 576 ; 41 E. B. 46, J.. C. 
Annotations ■ As to (1) Consd. Gray v. Liverpool & Bury 
Ry. (18461, 4 By. Sc (^an. Ca«». 235 ; Dowlingr v. I’ontypool 
Caeiieon Sc Newport By. (1874), L. It. 18 Eq. 714. Kefd. 
Tawoey v. Lyiiu Sc Ely By. (1847), 4 Ry. Sc Can. Cos. 
615 ; Bentlnck r, Norfolk Kstuary Co. (1856), 3 Jur. N. 8. 
204 ; Simpson v. South Staffordshire Waterworks Co 
(1865), 6 New Rep. 184; Lamh v. North London Ry. 
(1869), 4 Ch, App. 522. As to (2) Consd. Stamps v. Bir- 
minnrhara, Wolverhampton, & Stour Valley Ry. (1848), 
6 By. Sc Can. Cas. 123. Kefd. .*^clby v, Colne Valley & 
Halstead Ry. (1862), 6 L. T. 709. 

8« .] — The ct. in exercising its 

jurisdiction to p/revent cos., entrusted by the 
Jjegislature with large powers, from acting in a 
manner prejudicial to tlie riglits of individuals on 
the one hand, will, on the otJior, be careful not to 
assist persons in availing themselves of any 
omission in such powers, for the purpose of giving 
effect to exorbitant claims against the cos. — liEix 
V. Hull & Selby By. Co. (3840), 1 By. & Can. Cas. 
616, L. C. ; sub.'ipquent proceedings, 6 M. & W. 099. 
Annotation : — Consd. Dowdinfr r. Pontypool Cacrleon Sc 
Newimrt Ry. (1874), L. B. 18 Eq. 714. 

9. Power of courts of equity to 

restrain exercise of compulsory powers.] — Kemp v, 
T.ONDON & Bbighton B y. Co. (1839), 1 By. & Can. 
Cas. 405 ; 3 Jur. 403. 

Kearney v. Dickson (1887), 20 

N. S. R. 95 rersd. 1 4 S. 0. R. 743.— CAN. 

e. When expropriation per- 

missible — 1 rf* 2 Edw. 7, c. 77.1 — Under 
the above Act arbitration procoedJnirs 
<0 enforce the exj)roj)rlation of land 


Annotation .* — Pistd. Northam Bridge Sc Roads Co. of 
Proprietors n. London Sc Southampton Ry. (1849), 1 
Ry. & Can. Cas. 665. 

Exercise of jurisdiction .] — See par- 
ticular Parts, passim. 

10. Duty of promoters — To prove existence of 
powers granted.] — Simpson v, Soura Staffoud- 
8HIRB Waterworks Co., No. 26, jwst, 

11. To comply with letter of Act granting 

powers.] — Herron v, Bathjvones & Batjioar 
Improvement Comrs., No. 5, ante, 

12. Construction of Act granting powers — 
Court cannot Interfere so as to repeal part.]— Har- 
greaves V, IjAncaster & Preston Junction 
By. Co. (1838), 1 By. & Can. Cas. 416. 

13. Ambiguous words — Construed against 

promoters — & In favour of private property.] — Webb 
V, MANC1IESTP.R & Leeds By. Co., No. 7, ante, 

14. .] — Sparrow v, Oxford, 

Worcester & Wolverhampton By. Co., No. 
561, post, 

15. Construction not strained in favour of 

promoters.] — Gray v, Liverpool Bury By% 
Co. (1846), 9 Beav. 391 ; 4 By. & Can. Gas. 235 ; 
7 L. T. O. S. 201 ; 10 Jur. 364 ; 50 E. B. 394, L. C. 

le. Construed so as to protect land- 

owners.] — Grosvenor (Lord) Hampstead 
Junction By. Co., No. 574, post, 

17. Words capable of two interpretations 

— Construed to make them consistent with general 
intent.] — He London & Birmingham Bailway 
Oo.’s Act, 1833, He London & North Wjsstern 
Bailway (Jo.'s Act, 1846, Hx p, Eton Colij^ge 
(1850), 20 J^. J. Ch. 1 ; 16 L. T. O. S. 121 ; 15 Jur. 
45, L. C. 

Annotniions : — Mentd. L. & Y. By. v. Evans (1851), 15 Boiiv. 
322; lie Holdoirs Estal-o (1855), 25 L. Oh. 382. n.; lie 
Neaf.hoirs Trusts (1855), 25 L. J. Ch. 382, u. ; Ur Ellison’s 
Estate (1856), 8 De G. M. Sc. U. 62. 

Ig, Construed strictly in reference to rights 

of promoters.] — Everspield v, Mid-Sussex By. 
Co., No. 98, 

As to conditions & restrictions attached to 

powers — In general,]— -Sr r Pari IT., post, 

Incorporation of Lands Clauses Acts.] — Sec 

Part II., Sect. 1 , sub-sect. 1, post. 

Construction of Lands Clauses Acts.] — See Part 
II., Sect. 1, sub-sect. 2, post. 

Sect. 2.— GRANT OF POWERS BY PROVISIONAL 

ORDER. 

19. Order of Secretary of State — Invalid until 
confirmed — Certiorari.] — B-. v. Hastings Iaical 
Board of Health (1865), 6 B. <Sr S. 401 ; 122 
E. B. 1243 ; siib nom. Frewin v. Hastings Local 
Board op Health, 6 New Bep. 142 ; 34 L. J. Q. B. 
159 ; 12 li. T. 346 ; 29 J. P. 711 ; 11 .Tur. N. S. 
670 ; 13 W. B. 678 ; 8ub.^equcni proceedings, sub 
nom. Fuewen v. Hastings Local Board of 
Health (1867), 16 L. T. 553. 

20. Order of county council — Confirmed by 
Board of Agriculture & Fisheries — Under Small 
Holdings & Allotments Act, 1908 (c. 36), s. 39 (3) — 
Final .] — Kx p, Bingeu (1909), 73 J. P. 436; 25 
T. L. B. 718 ; 53 Sol. Jo. 745 ; 7 L. G. B. 1041. 

Time of operation of.] — See Nos. 464, 477, post. 

Sect. 3.— FOR PURPOSES OF DEFENCE OF THE 

REALM. 

See Constitutional Law. 

part I. SECT. 2. 

19 I. Order of Oovemor in Council — 
Whether title of owner extinguished — 
New Zealand SetlleTnent Act, 1863, s. 3.] 
— Kai'Ua V. Haimona, [1913] A. C. 
7GL l\ G— N.Z. 


cannot he taken unless the amount 
claimed by the landowner does not 
exceed $1000, & then only In the 
manner provided by statute. — D kvitt 
r. City of Winnipbo (1906), 16 
Man. L. R. 398.— CAN. 
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Part il. — Conditions attached to the Powers. 


Sect. LANDS CLAUSES ACTS. 

SiJB-SECT. 1. — Incorporation of Act.s. 

A. Application to Special Acta before ]845 Act 

21. Application of incorporated Acts— Amend- 
ment of special Act by later Act.] — (1) In 1845 *a land- 
owner received, under an arbn., compensation for 
the land, & in respect of damages which might 
be snstainod by reason of making a railway ” : — 
Held : he was not precluded from insisting on a 
further compensation for future unforeseen dam- 
ages subsequently sustained. 

(2) A railway Act was passed in 1844, under 

which certain lands were taken. Afterwards, in 
1845, Lands Act, 1846, was passed, & in 1847 a 
second railway Act was passed extending the 
first: — Held: Lands Act, 1845, applied to the 
whole undertaking, became consolidated with 
the Acts of 1844 1847, & the owner of lands 

taken under the Act of 1814 became entitled to 
the benefit of its provisions. 

(3) There is no equity arising from the provisions 
of Lands Act, 1 845, s. 08, to restrain a iiarty alleging 
himself to be injuriously affected from recovering 
compensation by an arbn. or a jury, in tlie manner 
thereby prescribed. 

(4) In 1848 a landowner gave a railway co. 
notice for a jury to assess damages which ho 
alleged he had suffered. In 1849 he made a claim 
for furllier subsequent damages, & in 1850 gave 
notice for an arbitrator to assess t/he wliole 
damages: — Held: this was not irregular, & the 
first notice had not exhausted all tyhe statutory 
powers. — Lancashire & Yoiik.shire Ky. Co. r. 
Evans (1851), 15 Beav. 322 ; 51 E. li. 562 ; 
auhscqiicnt procecdm{jft, svh nom, Evans t>. IjAnoa- 
SHTUE Sc Yorkshire By. Co. (1853), 1 E. & B. 754. 
Annotation -An to (3) Consd. Todd r. Met. Dist. lly. (1871 ). 

24 L. T. 435. 

22. ,] — Evans v, IjAncashire & 

York.sittre By. (U). (1853), 1 E. & B. 751; 22 
L. ,7. Q. B. 251; 21 L. T. O. S. 87; 17 .Jur. 878; 
1 C. L. B. 82; 118 E. B. (ilS. 

Subsequent amalgamating Act — Effect on 

costs.] — Sec Bart XII., Sect. 1, sub-sect. 1, B., 
2ws/, 

Terms of prior Act extended to later Act — 

Inconsistent with incorporated Act — Effect on 
costs.]--A8rc Part XTl., Sect. 1, sub-sect. 1, B., post 

It Applicaiion to Special Acts after 1815 Act. 

Sec Lands Act, 1815, .ss. 1, 5. 

No expressions of exclusion or variation in special 
Act — Effect on costs.] — See Part XII., Sect. 1, 
sub-sect. 1, B., post. 

Saving as to express variation— Extent of excep- 
tion — Right to have whole premises taken.] — 
See Part VI., Sect. 4, sub-sect. 1, post, 

Persons entitled to compensation.] - ^ 

See Part III,, Sect. 1, sub-sect. 2, post. 

Costs of arbitration.] — See Part VII., 

Sect. 5, sub-sect. 12, post. 

Whether whole capital to be subscribed 

before compulsory powers put into force.] — See 
Part VI., Sect. 1, sub-sect. 1, post. 

Where whole Act incorporated — Persons entitled 
to compensation.] — See Part III., Sect, 1, sub- 
sect. 2, post, 

C, Application to Acts for Private UndertaHngs. 

See Lands Act, 1845, ss, 1, 6. 

23. Not Implied — Private Act for erection of 


hotel — Compensation for obstruction of ancient 
lights.] — Wale v. WESTunNSTEii Palace Hotel 
Co. (1860), 8 C. B. N. S. 270 ; 2 L. T. 709 ; 7 
Jur. N. S. 26 ; 9 W. B. 14 ; 141 E. B. 1172. 
Annotation : — Consd. He Sion College, Ex p. London Corpn. 

(1887), 57 L. T. 743. 

24 . Taking land for private charity.] — 

A private charity incorporated by royal charier 
& having under a subsequent special Act power to 
take land compulsorily, is not an undertaking or 
work of a public nature within the meaning of 
Lands Act, 184.5, s. 1, & therefore, in the absence 
of express provision, s. 80 of the latter Act, gb to 
costs, is not incorporated with the charity’s 
special Act. — Re Sion College, Ex p. London 
Corpn. (1887), 57 L. T. 743 ; 3 T. L. B. .521, 
C. A. 


Sur-sect. 2. — Construction op Acts. 

See Lands Act, 1845, ss. 2, 3. 

25. General rule.] — Where the special Act of 
a railway co. incorporates Lands Act, 1845, but 
the general scope of the special Act shows the other 
to be clearly inapplicable to it, the public Act is 
to be considered as expressly varied by the special 
Act. It need not be varied in terms ; but, if 
substantially inconsistent, it will be so regarded, & 
the provisions of the special Act will prevail. — 
Weli> V. South Western By. Co. (1863), 32 
Beav. 340 ; J New Bop. 415 ; 33 Ti. J. Oh. 142 ; 
8 L. T. 13 ; 9 Jur. N. 8. 510 ; 11 W. B. 448 ; 55 
E. B. 133. 

26, .] — (1 ) A waterworks co. were by 

their special Act, with which was incorporated 
Waterworks Act, 1847, authorised to make 
maintain the reservoirs, ai^ueducts & other works 
therein described in the line situation, & on the 
levels, & upon the lands delineated on the deposited 
plans & described in the books of reference & 
defined on the sections, & to enter upon, take, 
purchase & use such of the lands, etc. mentioned 
in the plans & books of reference as they might 
deem necessar^ for all or any of those purposes. 
The works authorised, so far as they related to a 
particular field which w^as sit uate within marked 
limits of deviation, were described as “ an aqueduct, 
constructed in tunnel or otherwise, as shown on 
the original plans,” which iilans indicated no sur- 
face works upon the field, but merely showed that 
it was intended to construct, at a depth of at least 
forty feet under same, a.n aqueduct iu tunnel. 
After the special Act was passed, the co. served 
the owners of the field with a notice to treat for 
the purchase of it, with the view of sinking shaft^s 
in order to obtain an additional supply of water, 
& also of erecting t-hcroon permanent pumping 
engines for raising water from beneath its surface. 
Upon a bill filed by the owners of tlie field against 
the co. for an injunction to restrain the co. from 
proceeding to summon a jury to assess the value of 
the field, & from using it for any other purpose 
than the construction of an aqueduct : — Held : 
the co. were not authorised to take or use the field 
permanently for any other purpose than that 
indicated upon the deposited plans. 

(2) A public co. claiming statutory powers must 
pi’ove clearly & distinctly from their Act of Par- 
liament, the existence of those powers, & if there 
is any doubt as to their extent, that doubt must 
operate for the benefit of the landowner. — Simpson 
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Compulsory Purchase of Land and Compensation. 


Sect. 1 . — By Lands Claitses Acta : Sub-sects. 2 <fc 3.] 

V, South Staffordshire Waterworks Co. (1865), 
4 l)e O. J. & Sm. 679 ; 6 New Rep, 184 ; 34 
L. .T. Oh. 880 ; 12 L. T. 360 ; 11 Jur. N. S. 453 ; 
13 W. K. 729 ; 46 E. R. 1082, L. 0. 

Annotationfi : — As to (1) Gonad. Be Huddersfield Corpn. & 
.laoorab (1874), L. R. 17 Eq, 47G. As to (2) Reid. Morris 
V. Tottenham & Forest Gate Ry., [1892] 2 Ch. 47. 

27. -.1 — Metropolitan District Ry. Co. v. 
Stiarpe, No. 817, post 

28. Division into ‘‘headings/*] — (1) The 

headings of different portions of a statute are to 
be referred to, to determine the sense of any 
doubtful expression in a sect, ranged under any 
particular heading. 

(2) Lands Act, 1845, & Railways Act, 1845, do 
not contain any provisions under which a pereon 
whose land has not been taken for the purposes of 
a railway, can recover statutory compensation 
from the railway co. in respect of damage or 
annoyance arising from vibration occasioned, 
without negligence, by the passing of trains, after 
the railway is brought into use, even though the 
value of the property has been actually depreciated 
thereby. — ILuseviersmith & City Ry. Co. v. Brand 
(1869), L. R. 4 H. L. 171 ; 38 L. T. Q. B. 265 ; 21 
L. T. 238 ; 34 .T. P. 36 ; 18 W. R. 12, H. L. ; 
reimf. S. C. sub nom. Brand v. HAiwMERsmTii & 
City Ry. Co. (1867), L. R. 2 Q. B. 223, Ex. Ch. 

Annotations : — As to (1) Consd. Fletcher w. Birkenhead Corpn., 
[1907] 1 K. B. 205. Reid. Toronto Corpn. v. Toronto Ri'.. 
Toronto Ry, v. Toronto Corpn., (19071 A. C. 315. An to (2) 
Consd. Ola^arow CMty Union By. v. Hunter (1870), L. it. 
2 S<5. & Div. 78. Distd. R. v. Cambiian Hy. (1871), 
L. R. fi Q. B. 422. Consd. Buccleiich r. Metropolitan 
Board of Works (1872), L. H. .5 11. L. 418. Distd. O. W. 
Ry. r. Smith (1870), 2 Ch. I». 235. Apld. Hopkins v. 
O. N. Ry. (1877), 2 Q. B. D. 224. Consd. Smith v. 
Mid. By. A' L. & Y. Ry. (1877), 37 L. T. 224 ; Metropolitan 
Asylum District r. Hill (1881), 0 App. Cas. 193; Calo. 
Ry. V. Walker'fcj Tru.steo.s (1882), 7 App. Cas. 259 ; Cowpor 
Essex V. Acton ij. B. (1889), 14 App. Cas. 153. Apld. 
A.-G. V. Met. Ry,, [1894] 1 Q. B. 384. Distd. Long Eaton 
Recreation Grounds Co. v. Mid. Ry. (1901), 71 L. J. K. B. 
74. Consd. Flete.hcr v. Birkenhead Corpn., [1907] 1 K. B. 
20.5. Refd. Smith v. L. & S. W. Ry. (1870), L. R. 6 C. P. 
14 ; Clowes v. Staffordshire Potteries Waterworks Uo. 
(1872), 8 Ch. App. 129, n. ; .Tones v. Stanstead, Shefford 
& Cliambly By. (1872), L. R. 4 P. O. 98 : Lea Conservancy 
Board r. Hertford Corpn. (1884), 48 .r. P. 628 : North 
Shore Ry. v. Plon (1889), 14 App. Cas. 012; Dixon v. 
Metropolitau Board of Works, [1891] 7 Q, B. D. 418 ; 
Emsley v. N. E. Ry., [1896] 1 Ch. 418 ; Kirby v. Harrow- 
gate Scliool Board, [1896] 1 Ch. 437 ; Jordeson v. Sutton, 
Southcoates & Drypool Goa Co., [1898] 2 Ch. 614; 
Canadian Pacific Ry. v. Parke, [1899] A. C. 535 ; Canadian 
Pacific ity. v. Roy, [1902] A. C. 220 ; Dawson v. G. N. & 
City Ry., [1906] 1 K. B. 260 ; Horton v. Colwyn llay & 
Colwyn U. C., [1908] 1 K. B. 327 ; West v. Bristol Tram. 
Co. (1908). 77 L. J. Q. B. 684 ; Board of Agrrlculture for 
Scotland v. IMummer, [1916] 1 A. C. 675. Generally, Mentd. 
R. V. L. G. Board & Taylor (1882), 52 L. J. M. C. 4 : R. i>. 
Shovvard (1882), 9 Q. B. D. 741 ; L. & B. Ry. v. Truman 
(1885), 11 App. Cas. 45; l*aikdalc Corpn. v. West (1887), 
12 App. Ca.s. 602 ; Holliday v. WakeneUl Corpn., [1891] 
A. C. 81 ; Shelfcr v City of London Electric Lighting Co., 
Meux’s Brewery Co. v. City of London Electric Lighting 
Co. (1894), 64 L. J. Oil. 216 ; Southwark & Vauxhall 
Water Co. r. Wandsworth Board of SVorks, 11898] 2 Ch. 
603 ; Ediiiliurgh Water Trustees v. Somerville (1906), 
95 L. T. 217 ; Dlbden v. Skirrow, [1907] 1 Oh. 437 ; 
Price’s Patent Candle Co. v. L. C. C., [1908] 2 Ch. 526 ; 
R. V. Fulham Grdiis. (1909), 7 L. G. R. 881 ; Grand Trunk 
l^ardflc Ry. r. Fort William Land Investment Co., [1912] 
A. C. 224 ; Goldman v Hill, [1919] 1 K. B. 443 ; Ouebec 
Ry., Light, Heat & Power Co. v. Vandry, [1920] A. C. 662. 

29. (1) T^nds Act, 1845, was 
divided into different subjects by headings, which 
were accompanied by corresponding words in the 
margin. Thus there was a division marked by the 
words “ intersected lands ” in the margin. In the 
body of the statute was a line containing these 
words as a heading, “ With respect to small 
portions of intersected land, be it enacted, as 
follows.” Qhen came two sects., the first of which, 
s. 98, began thus, If any lands not being situate 
in a town, etc.” The second sect., s. 94, began, 


“ If any such land shall be so cut through 
divided ” i—Held : the word “such” in s. 94 was 
not confined to “ lands not bein^ situate in a town/* 
as described in s. 03, but applied to the words in 
the general heading, “ small portions of intersected 
land.** 


(2) An action was brought against a railway co. 
for not making a communication between small 
portions of intersected lands as required by s. 93. 
The CO. pleaded & claimed the benefit of s. 94 & 
in the course of the plea averred that the lands were 
not situate in a town. This averment was found 
against the co. : — Held : it was an immaterial 
averment, & notwithstanding this finding, the co. 
was entitled to the benefit of s. 94. — Eastern 
Counties & TjOndon & Blackwai-l Ry. Cos. v. 
Marriaoe (1860), 9 31. L. Cas. 32 ; 31 L. J. Ex. 
73 ; 3 L. T. 60 ; 7 Jur. N. 8. 53 ; 8 W. R. 748 ; 
11 B. R. 639, H. L. ; mwqr. S. C. sub nom. Marriage 
V, Eastern Counties Ry. Co. & Ixindon & Black- 
wall Ry. Co. (1857), 2 H. & N. 625, Ex. Oh. 


Annotations: — As to (1) Retd. Hammewimlth, etc. Ry. 
V. Brand (1869), L. R. 4 H. L. 171. Generally, Mentd. 
Shiel V. Sunderland Corpn. (1861), 6 H. & N. 796 ; Tetley 
V. Wanleea (1866), L. R. 2 Exoh. 21 ; Latham v. Lalone 
(1867), L. K. 2 Exch. 115; Wilson r. Halifax Corpn. 
(1868), L. R. 3 Exch. 114 ; Union S.S. Co. of New Zealand 
V. Melbourne Harbour Trust Comra. (1884), 9 App. Cas. 
366 ; Arrow Shipping Co. v. Tyne Improvement Comni., 
The Crystal, [1894] A. C. 608. 


30. “Lands** — Easement — Right to tunnel — 
No Justification for entering on land before com* 
pensation paid.] — Ramsden v. Manchester, South 
Junction Altrincham Ry. Co. (1848), 1 Exch. 
723 ; 5 Ry. & Can. Cas. 552 ; 10 L. T. O. S. 464 ; 
12 Jur. 293 ; 154 E. R. 307. 

Annotations: — Apld. Souoli v, Eiuit London Ry. (1874), 22 
W. R. 566. Retd. Pinchin v, London & Blackwall Ry. 
(1854), 1 K. & J. 34 ; Be Mot. Dist. Ry. & Cosh (1880), 13 
Ch. D. 607. Mentd. Heodio v. N. W. Ry., Hobbit v. 
N. W. Ry. (1849), 13 Jur. 659 ; Abraham v. G. N. Ry. 
(1851), 20 L. J. Q. B. 322. 

“.J — Ealkner V. Somerset 
& Dorset Ry. Co., No. 586, post 

32, Justification for entering on 

land upon deposit of value of easement.] — Hill 
V. Midland Ry. Co. (1882), 21 Ch. D. 143 ; 51 
L. .J. Cl;. 771 ; 47 L. T. 225 ; 30 W. R. 774. 
Annotation : — Consd. G. W. Ry. v. Swindon & Cfieltonham 
Ry. (1884), 9 App. Cos. 787. 

83 , Right to erect railway bridge,] — 

Pinchin v. London & Blackwall Ry. Co., No. 
601, post. 

34 , Right of access from river to 

wharf — Thames Embankment Act, 1862 (c. 93).] — 

Maoey V. Metropolitan Board op Works, No. 
273, post 

35 , Interference with ancient lights.] — 

Clark v. London School Board, No. 233, post 

36, .] — By a special Act the S. Co. 

wore authorised to make a railway & to carry it 
across the railway of the G, Co., at one point by a 
bridge over & at another by an arcliway under 
that railway, the archway to remain the property 
of the G. Co. 8. 8 of the Act, which was inserted 
at the instance of the G. Co. for their protection, 
provided that the 8. Co. should not purchase & 
take any land of the G. Co. which the S. Co. were 
authorised to use, enter upon or interfere with, 
but that the 8. Co. might purchase & take, & the 
G. Co. should sell &; grant accordingly, an ease- 
ment or right of using same in peiTJetuity for the 
purposes of the Act ; & s. 9 of the Act provided 
that if any dispute should arise respecting the 
matters aforesaid it should be settled by an 
arbitrator to be appointed under the Act, L<ands 
Act, 1845, except where expressly varied by the 
special Act, was incorporated therewith, & it was 
enacted that the words <te expressions to which 
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meanings were assigned by I^ands Act should have 
the same respective meanings unless there was 
something in the subject or context repugnant to 
such construction. The S. Co. gave the G. Co. 
a notice to treat for the purchase of an easement 
or right in or over lands of the G. Co. for the 
purposes of the crossings, & shortly afterwards 
a notice of their desire to enter upon &; use the 
lands for those purposes, & of their intention to 
apply to the Board of Trade to appoint a sur- 
veyor to determine the value of such easement or 
right. Tlie valuation was made, k the S. Co. 
deposited the amount & entered into a bond under 
J>ands Act, 1845, s. 85. The G. Co. having 
brought an action for an injunction to restrain 
the 8. Co. from entering or continuing upon the 
lands mentioned in the notice to treat, or from 
putting in force any of the powers of the special 
Act or of l^ands Act in relation to the compulsory 
purchase of land, on the ground that the capital 
of the S. Co. h^ not been duly subscribed as 
required by I^ands Act, 1845, s. 10 : — Held : (1) the 
S. (So, could not be restrained on that ground. 

(2) The assertion of the rights conferred by 
s. 8 of the special Act was not a ** putting in force 
of the iiowors of Jjands Act, 1845, or of the special 
Act in relation to the compulsory taking of land ; 

(3) even if the perpetual easements created by 
s. 8 of the specif Act would constitute “ land ’* 
within liands Act, 1845, s. 16, yet the case had 
been l-akon out of the compulsory powers of 
Lands Act by s. 8 of tlie special Act (Lord Fitz- 
Gerald). — Great Western Ky. Co. v, Swindon 
& (.Cheltenham: By. Co. (1884), 9 App. Cas. 787 ; 
5.3 L. .T. (Ch. 1075 ; 51 L. T. 798 ; 48 J. P. 821 ; 
82 W. B. 957, H. L. 

Annotations : — As to (1) Rofd. M. S. & L. Ily. t?. ShofBold & 
South Yorkshire Navigation Co, (1890), 6 T. L. II. 414. 
As to (,'i) Consd. lie C. & S. L. Ry. & St. Mary Woolnoth 
& St. ISIary Woolchiirch Haw. [1903] 2 K. B. 728. Refd. 
Re Gerard & Beechain’B Contjract. [1894] 3 Oh. 295. 
Gen/roUyt Gonsd. (Charlton v. RolieBton (1884), 28 Ch. D. 
237. Reid. Tati Vole Ky. v. Cardiff Hy., [1917] 1 Ch. 299. 

37 , “ Lands situate in a town Inter- 

sected lands.] — Eastern Counties & I.(Ondon & 
Blackwaix By. Cos. v. Marriage, No. 29, 
ante, 

38, Ferry.] — B, v, CA3rBRiAN By. Co., 

No, 310, post 

39 , — Mines and Minerals.] — (1) A railway 
CO., having the usual power to purchase lands under 
its special Act, has, by virtue of Ijands Act, 1845, 
s. 0, power also to purchase the minerals under 
those lands compulsorily at any time before the 
expiration of the time limited for the exercise of 
its compulsory powers, if it should deem it ad- 
visable. That power is not taken away by 
Railways Act, 1845, ss. 77 ei seq,, which are for 
the benefit not of the mine owner but of the co., 
& only exempt the co. from the obligation of buy- 
ing the minerals at/ once together with the surface 
lands. 

(2) The words expressly purchased ** in s. 77 
arc not to be confined to “ purchased by agree- 
ment.” 

(3) There is no distinction between the sever- 
ance of ownership vertically, that is, of the surface 
lands from the mines beneath, & the severance 
of ownership laterally by the taking by successive 
purchases of surface lands from the same land- 
)wner. 8o a railway co. having already acquired 
jurface lands may subsequently purchase com- 
pulsorily the minerals under those lands. 

(4) The opinion of the co.’s engineer, if bond i 
IS the only evidence required by the ct. as to ; 
necessity or propriety of any purchase, & the 

lus of proving want of bona fldes rests upon the 


party opposing the purchase. — ^B rrington 
Metropolitan District By. Co. (1882), 19 Oh. D. 
559 ; 51 L. JT. Oh. 305 ; 40 L. T. 413 ; 30 W. R, 
003, 0. A. 

Annotations: — As to (1) Gonad. Mid. Ry. ^ Kofctorlng, 
Thrapston & Hnntlngdoa T^. v. Robioaon (1889), 15 
App. 009. 19. R^d. G. N. Ily. v. I, R. Comrs., [1901] 
1 K. B. 416; G. W. Hy. w. Blades, [1901] 2 Oh. 624 ; 
N. E. Ry. V. Reckitt (1013), 109 L. T. 327. As to (4) Rofd. 
Wilkinson r. Hull, Bamsl^ & West Riding Junction Ry. 
& Dock Oo. (1882), 46 L. T. 4.55 ; Lewis v, Westonnsupor- 
Mare L. B. of Health (1888), 59 L. T. 769. 

Gonad. Ruabon Brlok & Terra Gotta Co. u. Q. W. Ry., 
[18931 1 Ch. 427. Reid. Mid. Ry. v. Haunohwood Brtok 
& Tile Oo. (1882), 20 Oh. D. 552 ; Pountnoy e. Clayton 
(1883), 11 Q. B. D. 820. 

.] — See, also, Part IV., Sect. 1, sub* 

sect. 1, post 

Particular interests in land.] — See Part XTII., 

post 

“ Taken — Lands Act, 1845, s. 68.] — See Part 


IX., Sect. 1, post 

Street. ••] — See Highways, Streets & 
Bridges. 

Construction of specific sections of Lands Clauses 
Acts.] — See particular Parts, passim. 


Sub-sect. 3. — ^Liabiuty for Poor Rate. 


See Lands Act, 1845, s. 133. 

40r Includes liability for borough & county 
rates.] — Parmer v, Ixindon & North Western 
By. Co. (1888), 20 Q. B. D. 788 ; 59 L. T. 542 ; 
30 W. B. 690, D. 0. 


Annotations : — Distd. Taliniyton B. C. v. London School Board, 
[1903] 2 K. B. 354. Refd. London Oorpn. v. AsBOOiated 
NewBpaperp, [1915] A. O. 674. Mentd. Jonas w. St. 
Dnnstan Overpeers (1906), 95 L. T. 787. 


41. .] — ^l^ALMEU V, London & North 

Western By. Co. (1888), 4 T. L. B. 447, D. C. 

42. London Government Act, 1899 

(c. 14).] — By Lands Act, 1845, s. 133, promoters 
of undertakings to whom the Act applies, who 
become possessed of lands liable to be assessed to 
the poor rate, are to make good the deficiency 
in that rate caused by their taking or using the 
lands for the purposes of their works until their 
works are completed & assessed to the poor rate. 
By Ijondon Government Act, 1899, s, 10 (2), 
the general rate & tdie poor rate are to be assessed, 
made & levied together by the borough council 
as one rate, termed the general rate, which is to 
be assessed, made, collected & levied as if it were 
the poor rate & all enactments referring to the 
poor rate are, subject to the provisions of the Act 
as to audit, to be construed as referring also to 
the general rate : — Held ; promoters who in the 
exercise of their statu tery powers had compulsorily 
taken land in I^ondon since the coming into opera- 
tion of the Act of 1899, were only liable to make 
good the deficiency in so much of the general rate 
as represented the poor rate or any thing chargeable 
on that rate, & were not liable to make good the 
whole of the deficiency in the general rate. — 
Islington Borough Council v, London School 
Board, [1903] 2 K. B. 354 ; 72 L. J. K. B. 077 ; 
89 L. T. 53; 08 .T. P. 35; 52 W. B. 115; 19 
T. L. B. 589 ; 47 Sol. Jo. 749 ; 1 L. G. B. 704 ; 

Byde & K, Bat. App. 293, 0. A. 

Annotations: — ^Refd. London Cornn. v. Associated News- 
papers, [1916] A. C. 674. Mentd. Jonas v, St. Dunstan 
Overseers (1906), 96 L. T. 787. 


43. Promoters not to be rated as occupiers — 
No liability for other rates which follow poor rate.] 

—London Corpn. v, St. Andrew, Holborn 
(1807), L. B. 2 O. P. 574 ; 30 L. J. M. 0. 95 ; 10 
L. T. 005 ; 15 W. B. 928. 

Annotations : — ^Apld. Wheeler v. Metropolitan Board of 
Works (1869), L. R. 4 Sxch. 303. FoUd. L. B. Sc S. C. Hy. 
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Sect. 1. — By Lmxds Clauaea Acta : Sub-aeci. 3. Sect 2 : 
Suh-a ect 1.] 

Sc East London Ry. v. Stepney Union (1871), Ryde, Rat. 
App. (1871-85) 48. Oonid. Bristol Qrdns. v. Bristol Oorpn. 
(1887), 18 Q. B. I). 549. 

44. Meaning of “ promoters ’’ — Metropolitan 
Board of Works— Lands Act, 1845, s. 133 applies — 
When beneficial occupation of completed works 
possible.] — Wheeler v. Metropolitan Board 
OF Works (1809), L. R. 4 Exch. 303 ; 38 L. J. Ex. 
105 ; 20 L. T. 984. 

Annotations: — Distd. Stratton r. Metropolitan Board of 
Works (1874), L. R. 10 C. P. 70. Ref*, Bristol Grdns. v. 
Bristol Corpii. (1887), 18 Q. B. D. 540. 

45. Deficiency In poor rate until completion 
of works.] — London, Brighton & South Coast 
Ry. Co. Sc PIast London Ry. Co. v. Stepney 
Union (1871), Ryde, Rat. App. (1871-85), 48. 

46. .] — East London Waterworks Co. 

V. Edmonton Union (1004), Ryde & K. Rat. App. 
120 . ^ 


47. .] — R. V. Metropolitan District 

Ry. Co. (1871), L. K. 0 Q. B. 698 ; 40 L. J. M. C. 
113; 35 ,T. P. 613. 

Annotation :—Ov9rd. East London Ry. v. Whltechurch 

(1874), L. R. 7 H. L. 81. 

48. Completion of part of works.] — 

East liondon Ry. Act, 1865, authorised the making 
of several small railways, Sc the taking posse.ssion 
of lands for that purpose. Each of these railways 
passed through more than one parish. By s. 128 
it wa.s provided that if Sc "while tlie co, are 
possessed under this Act of any lands assessed or 
liable to be assessed, to any sewers rate, consoli- 
dated rate, poor rate, police rate, main drainage 
rate, church rate or other parochial or ward rate, 
they shall, from time to time, until the railway or , 
the work.s thereof are completed & as.sessed, or 
liable to be assessed, be liable to make gooii the 
deficiency in the assessment for .such rates, by 
reason of those lands being taken or used for 
the purposes of the railway or works ; & the defi- 
ciency ^all be computed according to the rental 
at which those lands with any buildings thereon 
are now rated.” A portion of one of these rail- 
ways was completely constructed in one parisli, 

& was worked there. Till its completion there, 
the directors had paid in that parish the deficiency 
rate as provided in this clause. On its completion 
there, they claimed that tliey should be relieved 
from the deficiency vaio : -Held : the rat(j was 
properly a parochial rate, Sc on the completion of 
that portion of the railway in that jiarish, the title 
of the parish officei’s to claim the deficiency rate 
there had ceased. — East London Ry. Co. v. 
Whitechurch (1874), L. R. 7 IT. L. 81 ; 43 
L. .7. M. C. 159; 30 L. T. 412; 38 J. P. 484; 

22 W. R. 665; Ryde, Rat. App. (1871-85) 98; 
H. li. ; rei'sg. 8. C. suh now. WiiiTECiruRcn v. 
East London Ry. Co. (1872), L. R. 7 Exch. 421, 
Ex. Oh. 


Anrudations : — Mentd. A.-G. v. Barnet District Gas & Water 

T i’* Leicester Corpn. 

Cv JL>« u* CJ 1 I 4 21* 


49. Arrears of deficiency.] — 

Stratton v. Metropolitan Board op Works 


(1874), L. R. 10 0. P. 76; 44 L. J. M. 0. 33; 
31 L. T. 680 ; 39 ,T. P. 167 ; 28 W. R. 447. 
Annotations : — uonsd. Bristol Grdus. v. Bristol Ooi^n. (1887), 

18 Q. B. D. 649 ; Putney Oversoors v. L. Sc S. W. Ry., 

11891] 1 Q. B. 440. 

60. Separate undertakings.] — (1) By 

Lands Act, 184.5, s. 133, the promoters of under- 
takings who become possessed under statutory 
authority of lands liable to be assessed to the poor 
rate, are liable to make good the deficiency caused 
thereby “ until the works shall be completed & 
assessed to the poor rate.” An urban sanitary 
authority, acting under statutory autliority, took 
for the purposes of improvements lands situate in 
a number of parishes Sc liable to he assessed to 
the poor rate. In some cases all the land so 
taken was used in the construction of the road- 
ways of new streets, but in some cases more land 
was taken tlian was required for that purpose, 
so that the sanitary authority became possessed 
of surplus land which was vacant, unoccupied Sc 
unassessed. Such land was to be disposed of either 
by sale in fee simple or by the creation of rent- 
charges which were to be .sold within a specified 
time, which had not expired when the rating 
authority brought an action to recover from the 
sanitary authority the amount of the deficiency 
in the assessment to the poor rate caused by tlio 
lands having been taken \—Held : (J ) the works 
wore comjileted within the above Act, s. 133, so 
as to relieve the undertakci's from tlie liability 
to make good the deficiency so caused, when tlio 
streets were fully made. Sc- such of the lands taken 
as might be liable to assessment had become 
assessable ; (2) the deficiency was to be computed 
from time to time by comparing the assessed value 
at (lie time of the special Act of the lands taken 
with the assessed value at the time of compulation 
of such of tJie lands taken as might have again 
become assessable. 

(2) TJie authorit y to put in force the compulsory 
powers of Lands Clauses Consolidation Acts was 
conf(*rred by a provisional order confirmed by a 
statute which described in one schedule, but under 
headings separately numbered, the several im])rove- 
ment schemes promoted by the sanitary aut hority : 
— -TIM : each scheme described in tlie schedule 
constituted a separat e undertaking. Sc the deficiency 
in the assessment ought to be calculated on each 
separate undertaking within the rating area 
alTected by it.— Buistol Guardians v. Bristol 
CoRRN. (1887), 18 B. D. 519; 56 L. .1. Q. B. 
320 ; 56 L. T. 641 ; 51 .J. P. 676 ; 35 W. R. 619 ; 

3 T. L. K. 416, C. A. 

Annotation : — Refd. Putney Overseere v. L. & S. W. Ry. 
(1890), 60 L. J. Q. B. 18. 

51. When deficiency ascertained — Part of 
land unoccupied.] — The promoters of a railway 
co. purchased houses beyond the limits of deviation 
from the line of the railway, in order to obtain the 
witlidrawal of the opposition of the owners of such 
houses to the passing of the special Act. Some of 
the houses were unoccupied when acquired by the 
promot/ers : — Held: (1) as the promotel’s could 
only hold land under the powers given them by 


PART II. SECT. 1, SUB-SECT. 8. 

46 i. Deficiency in poor rate — Until 
completion of work — lime deficiency 
cfmipnted .] — In rejjrard to lands taken 
by a ry. co. under powers in a special 
Act subsequent to that by which they 
were incorporated, the works are not 
completed until the lands by conversion 
have become part of the undertaking, 
& as such liable to assessment ; & the 
dellcicncy In assessment for poor-rates 
is to bo computed according to the 
I'onta] at which snoh lands Sc buildings 


thereon were valued at the time o 
passing of the special Act, unde] 
deduction of the value of those portionf 
converted to the purposes of the under 
taking, & also of those on wlilch tht 
bidldiiigs wore still standing.— Hali 
(COLLKCTOR OF POOR RaTEB FOR ChTY 
Parish op Glasgow) t?. North 

10 R. (Ct. ol 
Sess.) 857 ; 20 Sc. L. R. 646. — ^SCOT. 


46 ii. Over portion of land taken 

out not over whole .] — ^In a eJaim for 
denoioncy in oesossments for poor- 


rates against a ry. co. by reason of 
lands having boon taken for the ry.’s 
undertaking: — Held: (1) all lands 
taken must be considered lu order to 
ascertain whether or not any de- 
licienoy actually existed ; (2) where 
the assess uent for all lands showed 
no defloioncy no claim could bo made 
against the 00 . although portions of 
the land were dehoiout. — Hall v. City 
OF Glasgow Union Ry. Co. (1881), 
8 R. (Ct. of Soss.) 687 ; 18 Sc. L. R. 
433. — SCOT. 
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statute, they could not be heard to say that they 
had become possessed of the houses otherwise 
than by virtue of their Acts, & they were liable to 
make good the dehciency in the assessments for 
poor rate ; (2) as Lands Act, 1845, s. 133, directed 
that the deficiency should be computed according 
to the rental at which the houses were valued or 
rated at the time of the passing of the special 
Act, the fact that some of them were then un- 
occupied was immaterial in estimating the amount 
of the deficiency. — Putney Ovehseeus v. London 
& South Western Ry. Co., [1891] 1 Q. B. 440 ; 
60 L. J. Q. B. 438 ; 64 L. T. 280 ; 56 J . P, 422 ; 
39 W. R. 291 ; 7 T. L. R. 271, C. A. 

Annotations: — Consd. St. Leonard, Shoreditch Vestry v. 

L, G. O.. (18»5] 2 Q. B. 104. Mentd. Wlnstanley v, I^rth 

Manchester Overseers (1909), 74 J. P. 49 ; lloborts v. 

Poplar AsFmt. Com. (1921), 85 J. P. 239. 

52. Rates compounded under Poor Rate 

Assessment 6c Collection Act, 1869 (c. 41), s. 3.] — 
The owners of houses on land taken by the pro- 
moters of an undertaking for the purpose of their 
works had made agreements under s. 3 of the 
above Act with tlie rating authority of the district 
to pay tlie rates instead of the occupiers, subject 
to being allowed a deduction of 25 per cent, from 
the amount of such rates, & those agreements were 
in force when the promoters took the land : — 
IlfJd : on the true construction of Lands Act, 
1845, s. 133, the deficiency which the promotei*s 
were liable to make good must be computed having 
regard to the ratable value at the time the special 
Act was i»assed, & they were not entitled to claim 
the deduction of 25 per cent, from the amount of 
the rates levied according to that value. — St. 
IjEonard, Shoreditch Vestuy v, London County 
Council, 11895J 2 Q. B. 104 ^ 64 L. ,T. Q. B. 615 ; 
72 U T, 802 ; 50 J. P. 423 ; 13 W. R. 598 ; 11 
T. L. R. 420; 30 Sol. Jo. 539; 15 R. 516, 
1). C. 


Sect. 2. - BY ACTS OTHER THAN LANDS 
CLAUSES ACTS. 

SULI-SECT. 1, — (’ONSTRUCTIUN AND -Ai^PLICA- 

TioN OF Acts. 

Application of clauses In former Act to later 
Act — Effect on reinvestment of purchase-money 
& costs thereof .] — See I’arts XI,, XII., post 
53. Powers not to be implied when not expressly 
given in special Acts — Sale 6c purchase of land by 


railway companies,] — R. v. South Wales Ry. 
Co. (1850), 14 Q. B. 902 ; 6 Ry. &; Can. Cas. 489 ; 
19 L. J. Q. B. 272 ; 14 L. T. O. S. 546 ; 14 Jur. 
828 ; 117 E. R. 346. 

64, “ Any proprietor empowered to make 
“ any railways or roads ” — Persons becoming 
proprietors subsequent to passing of Act or making 
of railroad included.! — Bishop v. North (1843), 
11 M. & W. 418 ; 3 Ry. & Can. Cas. 459 ; 12 
L. J. Ex. 362 ; 1 L. T. O. S. 110 ; 8 J. P. 171 ; 
162 B. R. 807. 

Annotations: — Mentd. Sldebottom v. Bostook (1853), 1C 
Jur. 1013 ; A.-G. v. Oambrldjfo Cousumera Qaa Co. (1868), 
L. II. 6 Bq. 282. 

55. “ Land abutting on ** — South Eastern 
Railway Act, 1899.]-“Powers having been granted 
to a railway co. by a special Act to acc^ui^e for the 
purpose of extending their station, siding & other 
accommodation, & for other purposes connected 
with their undertaking, the lands in the Act 
mentioned, it was provided by s. 20 of the above 
Act, that if the co. should acquire any land which 
should abut upon any part of a certain road they 
should forthwith widen the road. Pursuant to 
the powers contained in the Act the railway co. 
acquired land separated from the road by a small 
stream, & certain bridges hod been thrown across 
the stream connecting the laud acquired by the 
railway co. with the road : — Held : the ct. was 
bound to attach to the word “ abut *’ the only 
meaning which could give real effect to the inten- 
tion of the parties, the existence of the bridges 
connecting the railway co.’s land with pltfs.* road 
was sufficient to satisfy the use of the word “ abut.” 
— R. (on prosecution op Lewisham Borough 
Council) v. South Eastern Ry. Co. (1910), 
74 .1. P. 1.37 ; 54 Sol. Jo. 233 ; 8 L. G. R. 401, 
0. A. 

56. Provisions as to land acquired under 
compulsory powers — Not applicable to land acquired 
by agreement.] — Great Centrat. Ry. Co. 
Balby-with-Hexthorpe Urban Council, A.-G. 
V, Great Central Ry. Co., [1912] 2 Ch. 110; 
81 L. J. Ch. 596 ; 106 L. T. 413 ; 76 J. F. 205 ; 
28 T. L. R. 268 ; 56 Sol. .lo. 343 ; 10 L. G. R. 687, 
Annotation: — Mentd. County Hotel & VVlnoCo. v. L. &;N. W. 

Ry.. fl918J 2 K. B. 251. 

57. Power to take same land given to separate 
parties — Restraint of exercise of powers.] — 

liANCASTER & CaRL'iSLE HY. Co. V, MaRYPORT & 
Carlisle Ry. Co. (1846), 4 Ry. & Can. Cas. 504. 

58. .] — Manchester, Sheffield & 

Lincolnshire Ry. Co. v. Great Northern Ry. 

Co. (1851), 9 Hare, 284 ; 68 E. R. 511. 


part II. sect. 2, sub-sect. 1. 

f. Applimiion of clauses in later 

Art to former Act — Whether claim for 
compensation eaimffmsheiL] — A olaiiu 
for compeiiBation arising prior to 
l^iblio Works Act, 1876, is m)t ox- 
linguishod by l^ublic Works Act 
Auiendiiient Act, 1880, sect. 13 ; at all 
evouts. when the action lias been 
begun before tJio passing of tlie latter 
Act.- -Wilkin *8 Claim (1881b 1 

N. Z. L. R. 4.— N.Z. 

g. Application of clauses in par- 
t icular Acts to a (lencral law iiroviding 
for arlntralion — Power to waive A — It Is 
not coinpctont for govt, in the Interests 
of the general public to waive tlie pro- 
visions of statuU^ specially applicable, 
& to tigree to arbitration, niidor the 
fcneral law when the tonus are iess 
avourable to the proprietors. — R ky- 
toLDS Bkothkhs v. Natal (Iovern- 
p.NT (1910), 31 N. L R 359.— ^5. AF. 

[ 63 i. Whether powers to he implied 
ex^pressly itimn.\ — Statutes 
fblpb encroach upon the rights of the 
pibJIect in respect of his private pro- 
prty, or whioli enable public corpora- 


tions to take his property without his 
consent, must bo construed with the 
greatest strictness. — SMrni v. Publh? 
I'ARKH Board of Portagk La 
PRAIUIK (1905), 1,5 Man. L. R. 249 ; 
1 W. L. K. 237. —CAN. 

ji. Power to take land 

formerly expropriated by another com- 
pany,] — More general words enabling 
a co. compulsorily to acquire will not 
enable it to take property formerly 
acquired in the same way by another 
co., if its use would seriously interfere 
with user by the earlier co. — D ominion 
J iUMKER Co, V. Halifax Power Co. 
(1915), 48 N. S. R. 364.— CAN. 

J, .J--A ry. CO. In the 

absence of oxiiress terms by their 
special Act, cannot acquire oompul- 
sorlly lands vested in, tk. in use by, an 
earlier ry. co. though the land lie 
within the ** Umits of deviation ’* 
shown by their jdans. — D ublin & 
Drogheda Ry. Co. v. Navan tk Kinos- 
comiT Ry. Co. (1871), 6 I. R. Eq. 393. 

k. A'alc d> purchase of land 

by railway companies — Cape of Good 


Hope Act IX, 1858. s, 11.]— An in- 
tention to take away property without 
compensation should not bo imputed 
to a Legislature unless it be expressed 
in unoq^ vocal terms. — Public Works 
CoMR. (Cape Colony) v, Logan, 119033 
A. C. 355. P. C.— S, AF. 

l. — - Effect of Transvaal Mine^ 
c£’ Works liegalalion No, 2 of 1909,]— 
A i*eHolution of the Volksraad expro- 
priating land for tho benefit of a 
railway co. must bo construed strictly ; 
&, ill tho absence of express words, 
will not affect the mining rights under 
such land. — South African Railways 
ik Harbours Minister v. Simmer Sc 
,I AUK Proprietary Mines, Ltd. (1918), 
87 L. J. P. C. 117.- S. AF. 

m. Provisions as to land acqiiired 
under compulsory powers — Public 
Works Act, 1882, & 20.] — Above sect., 
so far as it authorises the taking of 
land, will receive as wide a construcllon 
as is consistent with tho language used. 
— Kitchener v. Waihemo County 
Council (1884), 3 N. Z. L. R. 116. — 
N.Z. 
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Sect 2. — By Acts other than Lands Clauses Acts: 
Sub- sects, 1 c8: 2. Sect 8 : Svb-sect 1.] 

59. Effect given to later Act.] — Begent'b 

Canal City & Docks Co. v. Ix)ndon School 
Boabd, [1886] W. N. 4. 


Sub-sect. 2. — Liabiijty for 11atf.s. 

See Lands Act, 1846, s. 13.S. 

60. Until works completed — ** General pur* 
poses rate ” — London & South Western Railway 
Act, 1883 — All rates made for general purposes.] — 

Burrup V. London & South Western Ry. Co. 

(1890), 64 L. T. 112, D. C. 

61. ** Whether lands & buildings occupied or 

vacant ” — ** Sewer & other rates & contributions ” 
— Buildings pulled down before land acquired — 
Great Northern & City Railway Act, 1892.] — By 
s. 69 of the above Act it was enacted : “ The co. 
shall in respect of all lands & buildings acquired 
by them under the poweis of this Act be liable 
to Ac pay all the consolidated sewer & other rates 
& contributions leviable in respect of such lands 
& buildings os if the co. w’ere assessed in respect 
of such lands Ac buildings in the valuation list 
in foice for the parish or place witliin which such 
lands Si buildings are situate at the time the co. 
acquire such lands & buildings, whether such lands 
& buildings be occupied or vacant, Ac shall continue 
liable to & pay all such consolidated sewer Ac other 
rates Ac contributions until the undertaking shall 
bcj completed AC assessed or liable to be assessed 
to the before-mentioned rates Ac contributions, 
or until such of the lands Ac buildings as may not 
be required for the purposes of the undertaking 
shall have been otherwise duly assessed or liable 
to be assessed Ac become liable to the before- 
mentioned rates Ac contributions.” The railway 
co. acquired certain land under the above Act upon 
W'hich buildings formerly existed but had been 
pulled down before the railway co. had acquired 
any interest in the land — Held : the railway co. 
w^ere not liable to be rated in respect of these 
buildings under the above sect. — S t. Stephen 
(ChURC HWARDEINR) V, GrEA'P NORTHERN Ac CiTY 
Ry. Oo. (1902), 86 L. T. 390 ; 66 J. P. 373 ; 60 
W. R. 396 ; 18 T. L. R. 350, D. C. 


Sect. 3.— RESTRICTIONS AS TO LAND TO BE 
TAKEN AND WORKS TO BE EXECUTED. 

Sub-sect. 1. — Shown by deposited Plans. 

generally, Rait^ways Ac Canals. 

62. Adherence to plans — Presumption.] — (1) 

By an Act obtained by the R. Co. they were 
empowered to make & maintain an enlargement 
of a certain reservoir in the lines As upon the lands 
delineated in the plans of such enlargement, 
deposited with the clerk of the peace, showing the 
lines, with a section showing the levels thereof : — 
Held : the sections, as well as the plans, were 
incorporated in the Act, At prescribed a vertical 
as well as a lateral limit within which the works 
were to be kept. 

(2) By Act of Parliament a canal co. were 
empowered to construct a reservoir, raising the 
water to a certain height. If by exercising their 
powers to the extreme limit, the effect would have 
been to cover wdth water other lands than those 
the CO. had taken ; — Semble : the landowner 
might liave compelled the co. to purchase these 
lands, if the co.’s compulsory powers had not 
expired, but if the compulsory powers had expired, 
the co. would bo restrained by injunction. 

(3) Where a co. having power by Act of Parlia- 
ment to raise an embankment to a certain height 
exceeds that height, a neighbouring landowner 
i.s not, on account of the possibility of injury 
to his lands, entitled to an injunction against the 
co., but the right to such injunction is in the 
A.-G. on behalf of the public. — Ware v Regent's 
Canal Co. (1868), 3 Dc G. Ac .T. 212 ; 28 L, .T. Ch. 
163 ; 32 L. T. O. 8. 136 ; 23 .T. P. 3 ; 5 Jur. N. 8. 
25 ; 7 W. R. 67 ; 44 B. R. 1250, L. C. 

Annotations : — As to (1 ) Refd. A.*G. v Kriinley & Earn borough 

District Water Co.. [1908] 1 Ch. 727 ; A.-O. v, Barnot 

District Gas & Water Co. (1009), 101 L. T. 051. As to (3) 

Expld. A.-G. r. G. B. Ry. (1879), 1) Ch. D. 449. Refd. 

McCorniao r. Queen’s University (1807), 15 W. K. 733; 

Lawrence V. West Somerset Mineral Ry., [1918] 2 Ch. 250. 

63. Plans binding only if Incorporated in special 
Act.] — Pltf. was the owner of a house near a public 
road, A: connected therewith by an avenue & a 
lodge. A railway co. deposited plans, etc., where- 
by it was shown that they intended to cross pltf.’s 
avenue 520 feet from the lodge, under a bridge 
raising the level of the roadway of the avenue 
only two feet Ac by means of a cutting fifteen feet 


PART II. SECT. 8. SUB-SECT. 1. 

n. Adherence to plans — Compensa- 
tion limited to filed plans.] — Defts. com- 
plained that possession of lands not 
covered by the plan & description 
filed had been taken & claimed com- 
pensation : — Held : tho right to oom- 
pensatiou must be limited to lands 
mentioned in the plan Ac description 
filed, Ac to the Injurioue alTectiou of 
other lands held therewith. — R. v. 
HAiinis (1901), 7 Exch. C. R. 277 ; 22 
C. L. T. 83.— CAN. 

o. Whether necessary if pur- 

poses of special Ad observed,] — Prior to 
a Provisional Orders’ Confirmation 
Act, empowering dofts. to acquire 
compulsorily lands, for the purposes 
of their special Act, plans were 
deposited ; the Act did not contain 
any provision requiring defts. to carry 
out tno work according to the plans ; — 
Held : whilst observing such purposes, 
defts. were not bound to adhere to tho 
depo.sltecl plans. — Buapshaw & Fal- 
CONKK V, BUAY UkBAN DISTRICT 
Council. [19071 1 I. K. 152; 41 

I. L. T. 1.— IR. 

p .] — The bed of a river is 

not Included in a Proclamation taking 
the land on both sides of it for a public 
work where tho plan Ac the evidence 
unmistakably show that It was not 
Intended to be Included. — T ua Hoi'bne 


V. Morrinsvillk Town Board, [19171 
36 N. Z. L. R. 936.— N.Z. 


q. What plans rnust ct^rUain,] - — 
The plans filed must show exactly what 
portion of the land of each separate 
owner the ry. co. requires : mere 
indication of the centre lino of the 
proposed ry. is not suflacient.— -Marsan 
V, Grand Trunk Paciftc Ry. Co. 
(1909), 2 Alta. L. R. 43 ; 10 W. L. R. 
465 ; 9 Can. Ry. Cos. 341.— CAN. 

r. Absence of boundary line.] 

• — A plot was marked on the deposited 
plan as bounded only on 3 sides, the 
lines marked on 2 of tho sides ending 
abruptly, leaving tlie 4th side open : — 
Held : the plot was not delineated. — 
Coats r. Caledonian Ky. Co. (1905), 
6 F. (Ct. of Sess.) 1042.— SCOT. 


•. Compliance with Railways 

{Ireland) Act, 1861, s, 4.1— A corpii 
was empowered by an Act, whlct 
incorporated the above Act, to acquir< 
compulsorily lands. They made out 
Ac deposited as proscrlbea by tlie Aei 
a schedule in which a single sun 
representing the aggregate annua 
value of several units was set out 
also a single sum representing th< 
ag^egate value of the fee of suol 
units : — Held : the schedule suffl 
olontly complied with the provision) 
of the Act. — R. (Montgomery) v 
Beijtast Corpn., (19161 2 I. R. 45.~ 
IR. 


t. Filing plans ■ — Condition pre- 
cedent to expropriation.] — Re Vonva Ac 
Mantyka 0909), 12 W. L. R. 222.— 

CAN. 


u. Whether reference to plan 

suffiderU — 17 Viet. c. l.>— By above 
Act coinrs. exproi>rlat-iiig land wore 
requirc^d “ to Jay oiT the same by 
ineles Ac bounds Ac record a description 
Ac nlan thereof.” Tho dedication filed 
did not contain such description : — 
Held: identification by metes Ac 
bounds 4)y rcferonco to a plan was 
sufficient. — R. V. Lkk (1919). 59 3. C. R. 
652 ; 52 D. L. U. 689.— UAN. 


63 i. Plans binding only if incor- 
porated in special ^ct.]--Plans ex- 
hibited prior to tho passing of tlie 
local Act ore to be disregarded, except 
when incorporated or made part of the 
Act. — Tod w. North British Ry. Co. 
(1846), 5 Bell. Ho. App. 184; 18 

Sc. Jut. 608.— SCOT. 


w. Works shown on plans — Aids 
to conslructio7i of Act.h—rians of pro- 
jected works rofcrriid to Ac adopted by 
the Act authorising their construction, 
aro to be looked at in order to construe 
the general powers given by the 
Statute, in regard to the nature, extent 
Ac j^ltion of the works. — Monorkiffr 
V. PERTH Harbour Combs. (1846), 6 
Bell. Sc. App. 833 ; 18 Sc. Jur. 631.—* 
SCOT. 
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in depth. Pltf., relyii^ on the plans & sections, 
did not oppose the bill in Paj'liament, which passed 
into an Act. The railway co. afterwards gave 
notice of their intention to deviate from the original 
plans, & to make their cutting sixty-one feet nearer 
pltf.’s house, & to make a bridge over his avenue 
seventeen feet high : — Held : (1) parties are bound 
by what is represented on the deposited plans & 
sections, so far only as such plans & sections are 
incorporated in or specially referred to by the 
Act ; (2) the ct. will not regard what is done under 
the Standing Orders of Parliament, but will only 
look at the Act itself ; (3) the plans are binding 
to determine the level of the railway with reference 
to the datum line, but not to the surface level of 
the land over or through which the railway 
passes ; (4) a vertical deviation of the level of a 
railway, not exceeding five feet, calculated with 
reference to the datum line shown on the plans 
& sections deposited in pursuance of the Standing 
Orders of Parliament, was within the powers of 
deviation conferred by Railways (Scotland) Act, 
1845, s. 11, althougli the deviation might exceed 
five feet, calculated with reference to the surface 
line shown on the plans &: sections. 

(6) If a contra^st, or an Act of Parliament, refers 
to a plan, to the extcint tiiat the Act refers to the 
plan for the purpose for which the Act or contract 
refers to the plan, it is part of the contract or part 
of the Act. 

(6) An Act of Parliament of this sort has, by 
all the judges who liave considered the subject, 
been considered as a contract. The Act of 
Parliament must be considered as overruling & 
doing away with everytliing that had taken place 
prior to the time when the Act of Parliament was 
I^assed, & renders the represent/ation or proposal 
of the CO., pending the Act of Parliament, of no 
avail (Lord Cahpbicli.). — North British Ry. 
Co. V. Tod (1840), 12 01. &; Fin. 722 ; 4 Ry. & Can. 
Cas. 449 ; 10 Jur. 975 ; 8 E. R. 1595, H. L. 
Avnotaiion^ : — Jtt io (1) 8c (6) Consd. Beardnior v, L. & N. W. 

Ry.(184U), 1 H. &:Tw. 161 ; H. v. Gale. Ry. (1850). 16 Q, B. 

19 : Ware v. Ilefrcnt’s Canal Co. (1858), 3 DeG.KJ.2l2; 

Taff Vale Ry. v. CJanlllt Ry., [1917] 1 Cli, 299. Eefd. 

Breynton v. L. & N. W. Ky. (1846), 2 Coop. temp. C<jtt. 

108 ; A.-G. V. TowkcBbury & Malvern Ky. (1863), 1 De 

G. J. & Sni. 423 ; A.-G. v. Q. E. Ry. (1872), 7 Ch. App. 

47.5 ; Edinburfirh Street Tram. Co. v. Black (1873), L. K. 

2 Sc. & Dlv. 336 ; Mackett i?. Herne Bay Comrs. (1876), 

85 L. T. 202. Afi to (4) Refd. Braynton r. L. & N. W. Ry. 

(1846), 4 Ry. 8c Can. Cas. 553 ; Ware v. Kef?ont’s Canal Co. 

(1868), 8 De G. 8: J. 212. Oenerally, Mentd. Buooleuoh 

V. Metropolitan Board of Works (1870), L. R. 5 Exch. 221. 

64, ,J — A railway co., at the instance of 

the Comrs. of Paving, raised the height of a 
bridge over the railway, & made the gradient of 
the ascent 1 in 106, instead of 1 in 40, as shown 
by the deposited plans & sections. Pltf.’s 
presses would not have been reached by the 
mchno, as exhibited in the deposited plans ; but, 
by the alteration, an embankment five feet in 
height passed by two sides of that pait of pltf.’s 
premises which faced the street, partially obstruct- 
ing the access & the supply of light & air ; — Held : 
(1) except where the plans & sections form part of 
the Act, they are referred to for the purposes of 
determining the datum line only ; (2) the plans 
& sections, although referred to, were not so incor- 
porated into the special Act, & did not so form jiart 
of it., as to preclude the co. from availing themselves 
of the powers conferred by Railways Act, 1846, 
s. 16 . — Beardmer V, London Sc North Western 
Ry. Co. (1849), 1 H. & Tw. 101 ; 1 Mac. & G. 112 ; 
6 Ry. & Can. Cas. 728 ; 18 L. J . Ch. 432 ; 13 Jur. 
327 ; 47 E. R. 1367, L. C. 

Armotalifm : — As to il) Befd. A.-G. v. Tewkesbury & Malvern 

Ry. (1863), 1 De G. J. & 8m. 423. 

66, ,] — Where plans & sections are shown 


Sc referred to before the passing of an Act of Parlia- 
ment authorising certain works, such as the 
construction of a railway, nothing will render such 
plans, etc. binding upon the co. unless they are so 
mentioned or referred to as to be incorporated 
therewith. — W ood v. North Staffordshire Ry. 
Co. (1849), 1 Mac. Sc G. 278 ; 1 H. & Tw. 611 ; 
14 L. T. O. vS. 123 ; 41 B. R. 1272, L. 0. 

Annotaiion : — Oonsd. Selby u. Colne Valley Sc HaivStoad Ry. 
(1862), 6 L. T, 709. 

66. .] — R. v. 0AI.EDONIAN Ry. Co. (1850), 

16 Q. B. 19 ; 20 L. J. Q. B. 147 ; 16 L. T. O. B. 
280 ; 16 Jur. 396 ; 117 E. R. 782. 

Annotations: — ^Distd. Ware v. Regent'B Canal Co. (1858), 
3 De G. & J. 212. Consd. A.-G. v. Tewkesbury Sc Malvern 
Ry. (1863), 1 Do Q. J. Sc 9ra. 423. Refd. R. v. East Sc 
West India Docks Sc Birmingham Junction Ry. (1853), 
22 h. J. Q. B. 380 ; Tall Vole Ry. v. Cardiff Ry., [1917] 
1 Oh. 299. Mentd. R. v. L. Sc N. W. Ry. (1851), 6 Ry. Sc 
Can. Cas. 634. 

67. What amounts to incorporation.] — 

A railway co. deposited with the clerk of the peace 
plans Sc sections of a railway Sc station which they 
intended to obtain power to make, showing that 
they proposed to stop up certain streets, but i>ro- 
posed to cross S. street on an arch. The Act 
which the co. obtained referred to the plans & 
sections, but gave the co. power to stop up all 
the streets within a certain defined area, which 
included S. street : — Held : (1) the co. had power 
to stop up S. street ; (2) Railways Act, 1845, 
ss. 13, 14, were controlled by the sect, in the siieciaJ 
Act which gave power to stop up the streets within 
the defined area. — ^A.-G. v. Great PIastehn Ry. 
Co. (1873), L. R. 6 H. L. 387 ; 22 W. R. 281, H. L. 
Anmlalions: — As to (1) Refd. Edinburgh Street Tram. Co, 
V. Black (1873), L. K. 2 Sc. & Div. SSlf; Mackett v. Hemo 
Bay Comrs. (1876), 35 L. T. 202. As to (2) Consd. Taff 
Vale Ky. v. Cardiff Ky., [1 91 7] 1 Ch. 299, Retd, Yarmouth 
Corpn. V. Simmons (1878), 10 Ch. D. 518 ; Rhondda 
U. D. C. V. Taff Vale Ky. (1907), 24 T. L. K. 165. 

68. Extent of incorporation.] — By Cardiff 

Railway Act, 1006, which incorporated RaRways 
Clauses Acts, so far as they were applicable to 
& not varied by or inconsistent therewitli, the O. 
Co. was empowered to make a short line joining 
its railway with that of the T. Co. “ in the line & 
according to the levels shown on the deposited 
plans.*' The deposited plans indicated that the 
junction line would be carried on an embankment 
in order to bring it up to the level of the two rail- 
ways wliich wero^ to be connected. Alongside the 
T. railway was a narrow strip of land which that 
CO. had acquired for the purpose of sidings not yet 
constructed. The C. co. originally proposed to 
purchase so much of this strip as was necessary to 
enable them to carry their embankment over it, 
but the special Act as passed provided that the 
C. co. should not purchase any portion of the 
strip, but should acquire an easement or right of 
using same for the purpose of the junction author- 
ised. The C. co. served upon the T. co. a notice 
to treat for the purchase of an easement, or right 
over the portion of the strip in question for the 
purpose of making a solid embankment across it 
in order to effect the junction. The T. co. brought 
an action to restrain the C. co. from proceeding 
upon their notice to treat on the ground that they 
w'ero not authorised by their Act to construct a 
solid embankment & that the notice waslconsequcntl y 
invalid. The T. co. contended that an embank- 
ment would prevent their using the strip for the 
purpose of sidings Sc that the junction line ought 
to be carried over the strip upon a bridge. The 
C. co. contended that the deposited plans indicated 
an embankment. Sc that under Railw^ays Act, 
1845, s. 14, & Railways Act, 1863, ss, 9, 10, 11, 
they were bound to make the connection in that 
w^ay : — (1) the deposited plans were obligatory on 
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Sect 3. — Eestrictions as to land iobe taken and works 
t o he execute d : Svh-secis. 1 2. \ 

the CO. only so far as they were expressly or by 
implication made so by the special Act, whereas 
in that Act the only matters expressly referred to 
were the “ line & ** levels.’^ The plans dealt 
with land which the co. proposed to purchase 
& indicated what should be done on that land when 
purchased. The conditions were changed when 
purchase was prohibited, & the qualified incorpora- 
tion of the general Acts applied to land which the 
0. co. could not acquire ; (2) there being two 
practicable modes whereby the co. might cross 
the strip, namely, an embankment & a bridge, & 
I'arliamcnt not having prescribed the mode by 
which the crossing was to be effected, the C. co. 
were not entitled to select that mode which was 
the more burdensome to the T. co., & that co. 
ought not to be required to grant an easement more 
extensive than the puiq^oses of the junction de- 
manded.-- Tafp Vale Hy. Co. v. Caudifp Ry. Co., 
119171 1 Ch. 299; 86 Ti. J. Ch. 129; 115 L. T. 
800, C. A. 

69. Wider powers given by Railways Act, 1845 
— Not limited by agreement to purchase land for 
construction of railway according to deposited 
plan.] — Bueynton v, liONDON & North West- 
ern KY. Co. (1846), 10 Beav. 238 ; 2 Coop. temp. 
Oott. 108 ; 11 Jur. 28 ; 60 E. II. 574 ; svb nom. 
Braynton V. London & North Western Ry. 
Co., 4 Ry. & Can. Cas. 553 ; 8 L. T. O. S. 270, 
L. C. 

70. Works shown on plans — One of two roads 
stopped up — Other road not sufficient substitution 
within Railways Act, 1845.] — A.-G, v. Great 
Northern Ry. Co. (1850), 4 Be G. & Sra. 75 ; 
15 L. T. O. S. 362 ; 17 L. T. O. 8. 23 ; 14 Jur. 
684 ; 15 .Tur. 387 ; 04 E. R. 741. 

Consd. R. v. Wycombe 7?y. (1867), L. R. 

2 g. B. 310 ; A.-G. v. Barry Docks & Ry. (1887), 35 Cli. D. 

57l 

71. Works confined to those authorised 

by special Act.] — Defts. constructed, under an 
Act of Parliament, a railway which crossed a 
carriage highway on a level at two places, thereby 
cutting off on the west a bend in the highway 
thirty chains in length from the rest of the highway, 

made a new road on the east side of the line 
parallel to it, connecting the two ends of the high- 
way from which the bend was cut off. Under their 
Act they had no special authority to cross this 
highway on a level, nor to divert it, but on the 
deposited plan “ Proposed diversion of road ” 
was shown in the direction in which the new road 
was made, & they had power by their Act to make 
t he railway on the line delineated upon the plan : — 
Held : neither the delineation on the plan, without 
special power in their Act, nor Railways Act, 
1815, s. 16, authoiised defts. to diveH permanently 
the road, & they were bound by s. 46 to carry 
the road over the railway, or the railw^ay over the 
road, by means of a bridge, in order to connect 
the bend with the rest of the highway. — R. v. 


Wycombe Ry. Co, (1867), L. R. 2 Q. B. 310 ; 
8 B. & S. 259 ; 86 L. J. Q. B. 121 ; 16 L. T. 610 ; 
81 J. P. 197 ; 16 W. R. 489. 

Annolationa : — (k>nsd. Dowling r. Poutypool Oaerloon & 
Newport Tly. (1874), L. K. 18 Eq. 714 ; Fenwick r. Ewt 
London Ry. (1875), L. R. 20 Eq. 544. Api^d. ft FoUd. 
** ~b. D. 330. R«ld. 



74^ Lamb 

V. Hull, Barnsley & West Riding Junction Ry. & Dock 
Co. (1882), 46 L. T. 455 ; Glasgow Corpn. v. Farie (1888), 
13 App. Cas. 657 ; Eriisloy v, N. E. Ry., 11896] 1 Ch. 418 ; 
L. & N. W. Ry. V. Ogwen District Council (1899), 80 L. T. 
401. Mentd. peai'son v. Pearson (1884). 51 L. T. 311 ; 
C. & S. L. Ry. V. L. C. C., [1891] 2 Q. B. 513 ; A.-G. v. 
Met. Ry., (1894) 1 Q. B. 384. 

72. Mistake in — Omission of lessee’s name — 


Promoters not prevented from taking land.] — 

Kemp v. West End op London & Crystal Pai.ace 


Ry. Co. (1855), 1 K. & J. 681 ; 3 Eq. Rep. 940 ; 
26 L. T. O. S. 70 ; 1 Jur. N. S. 1012 ; 3 W. R. 607 ; 
60 E. R. 633. 


Sub-sect. 2. — Limits of Uevlviton, 

See, generally, Railways & Canals. 

73. What deviations permissible — Complainant 
not substantially injured.] — Lee v. Milner, No. 
0, ante, 

74 . J — A railway co. purchased a 

part of pltf.’s land, the value being settled by 
arbn. The co. entered, At were proceeding to 
make their line in a manner which clearly exceeded 
their powers of vertical deviation. Pltf. filed 
his bill, alleging injury, & praying an injunction ; — 
Held : Pltf. must satisfy the ct. that he had 
sustained substantial damages from the violation 
of a legal right, in order to entitle himself to an 
injunction. — Holyoake v. Shrewsbury Sc Bir- 
mingham Ry. Co. (1848), 5 Ry. Sc Can. Cas. 421 ; 
n L. T. O. S. 489, L. C. 

Annwiations : — Refd. Win tie v. Bristol & South Wales Union 

Ry. (1802), 6 L. T. 20 ; Grand Junction Canal Co. v, 

Shugar (1871), 6 Ch. App. 483. 

75. Powers of special Act apply also to 

deviated line.] — Doe d. Payne v, Bristol Sc 
Exeter Ry. Co. (1840), 6 M. & W. 320 ; 2 Ry. & 
Can. Cas. 75 ; 9 L. J. Ex. 232 ; 151 E. R. 432. 
Annotalions : — Refd. Taylor v. Ciemson (1844), 11 Cl. & Fin. 

610 ; Doe d. Armitet-ead v. North StalTordahlro Ry. 

(1851), 16 Q. B. .')2G ; Dowling v. Pontypool, Caerloou & 

Newport Ry. (1874), L. U. 18 Eq. 714. Mentd. R. v. 

Stainforth (1847), 11 Q. B. 66 ; R. v. L. & Y. Ry. (1852), 

1 E. &; B. 228 ; R. v. Amborgate, etc. Ry. (1853), 1 E. & B. 

372. 

76. Vertical deviation.] — North British 

Ry’. Co. V, Tod, No. 63, a^ite, 

77. .1 — IlOLYOAKE V, Shrewsbury Sc 

Birmingham Ry, Co., No. 74, ante. 

78. Deviation consistent with general 

plans — Unless prohibited by special Act or agree- 
ment.] — Bkeynton V, London Sc North 
Western Ry. Co. (1846), 10 Beav. 238 ; 2 Coop 
temp, Cott. 108 ; 11 Jur. 28 ; 50 E. R. 674 ; 
syJb nom, Braynton London Sc North Western 
Ry. Co., 4 Ry. & Can. Cas. 553 ; 8 L. T. O. 8. 
270, L. C. 


PART 11. SECT. 8, SUB-SECT. 2. 

y. Meaning of “ deviation.**] — 
** Deviation ** is a term not to bo 
restricted to a lateral variance on 
either side of the line, but may moan 
a cljange dc vid in any direction within 
11)0 proscribed iiniits. — v. 
Kingston & Pkmbhoke Ry. Co. 
(1886), 11 O. R. 302, 582 ; 17 S. C. R. 
582.— CAN. 

z. What dciuatioHH permissible — 
Filing uUcraiions from original plan — 
7f, N. Ont. 1887, c. 170, a. lO.P-A ry. 
CO., having Hied an original plan under 


tlie Act must die, under above sect, 
a plan of a iiroposed deviation. — 
Hrookjs V. Toronto Belt Link Ry. 
Co. (1891), 21 O. K. 401.-’CAN. 

a. Railways {Scot.) AcU 1845.] 

- -Deviation udtliin flvo feet of the 
datum line in the plans will bo witbin 
tlje deviation allowed by above Act 
oven should it exceed five feet from 
ihc surface-level shown upon the plans. 

-Tod V. Noimi British Ry. Co 

App. 

Right on.ee exercised 


— Power exhausted.] — Parliamoutary 
powers were given for the cousl ruction 
of works, in a particular locality with 
a power of deviation. The power was 
once oxei*cised, tliough not to the 
extent of tiie limits allowed : — Held : 
the powcT of deviation was exhausted. 
— Moncrkifkii: v. Pkkth Harbour 
CoMRH. (1846), 5 Bell, So. App. 333 ; 
18 Sc. Jur. 031.— ^SCOT. 

c. Deviation from deviation 

— Exhaustion of Pou^xs.] — ^North r. 
Railways & Harbours MiNiSTEit. 
(1913), 34 N. L. R. 461.— S. AF. 
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70. Land beyond limits of deviation-— Company 
authorised by special Act to take lands for stations 
— Can take.] — Crawford v, Chester & Holy- 
head Hy. Co. (18t7), 10 L. T. O. S. 106; 11 Jur. 
017. 

Annotation : — Reid. Doo d. Armitstead v. North Staffordshire 
Ry. (1851), 10 Q. B. 626. 

go. For collateral purposes — Land in- 

cluded in plan & books of reference can be taken.] — 

Doe d. Armitstead v. North Staffordshire 
Ry. Co. (1851 ), 16 Q. B. 526 ; 20 U J. Q. B. 249 ; 
17 L. T. O. S. 59 ; 15 Jur. 944 ; 117 E. R. 980 ; 
Brtbsequeni proceedings (1852), 19 L. T. O. S. 374. 
AnnoiaHona : — ^Ezpld. R. v. York, Newcastle & Berwick Ry. 
(1851), 6 Ry. & Can. Oas. 6i8. Oonsd. Woraley t>. South 
Devon Ry. (1851), 16 6. B. 539. FoUd. Salisbury v. 
O. N. Ry. (1852), 17 Q. B. 840 ; DowUnff v. Pontypool, 
Caerloon & Newport Ry. (1874), L. R. 18 Kq. 714. Coiisd. 
Tiverton & North Devon Ry. v. Looaomore (1884), 9 App. 
Ca«. 480. Reid. Sparrow v. Oxford, Worcester & Wolver- 
hampton Ry. (1852), 7 Ry. & CJan. CJos. 92 ; Finch v. 
L. & S. W. Ry. (1889). 60 L. T. 350 ; Gannon Brewery 
Co. V. Central Control Board (Liquor Traffic'), (19181 
2 Ch. 101. Mentd. Doe d. Hudson v. Leeds & Bradford 
Ry. (1851), 16 Q. B. 796 ; May r. G. W. Ry. (1872), L. R. 
7 Q. B. .364 ; Donaldson v. South Shields Corpn. (1899), 
79 L. T. 685. 

81. Boundary of land undefined on plans 

— Company restrained from taking land beyond 
limits shown.] — Wrigleyp. Lancashire So York- 
shire Ry. Co. (1863), 4 Gift. 352 ; 8 1^. T. 267 ; 
0 Jur. N. 8. 710 ; 66 E. R. 742. 

Annotations : — Distd. Dowling r. Pont y pool, Caorleon & 
Newport Uy. (1874), L. R. 18 Eq. 714. Consd. Flnck v. 
L. fr S. W. lly. (1890), 44 Gh. D. 330. N.P. Protlieroe v. 
Tott-enham & Forest Gate Ry., [18911 3 Cli. 278. 

82 , Meaning of ** delineated.”] — 

railway Act empowered the co. to take lands 
delineated on tlie deposited plans & described 
in the book of reference: — Held: (1) where the 
boundary of a plot was left unclosed outside the 
limits of deviation, the co. might at any rate take 
up to the limits of deviation ; (2) the word “ de- 
lineated ” could not be limited to mean surrounded 
on t‘vory side by lines, but it meant sketched, or 
represented, or so shown that landowners would 
have notice that the land might be taken. 

Evidence, not before the Committee of Parlia- 
ment, was admitted to prove boundaries beyond 
( hose shown on the deposited plans, & was used in 
determining tlie extent of the “ lands delineated.” 
Evidence of engineers, as experts, on the construc- 
tion of the plans & of the Act was not admitted. 

The CO. in order to avoid tlie necessity of com- 
pletely blocking up pltf.’s entrance, took land of 
theirs to divert a road so as to diminish the obstruc- 
tion ; — Held : such land was necessary for the 
purpos(^s of the Act, though tlie pltfs. did not 
desire the diversion of the road, & objected to their 
land being taken for the x>urpose. 

The deposited plans & book of reference showed 
a small plot, No. 38, nearly surrounded by a large 
plot, No. 37. The schedule to the notice to treat 
mentioned 37 but not 38, & the accompanying 
plan omitted both the number & the boundary of 
38. Tlie painted area on the notice plan in fact 
covered the site of No. 38, & this fact was known 
to the pltfs. long before they pointed out the 


objection ; — Held : the notice was sufficient under 
the circumstances to entitle the co. to take 38. 

Where a railway co. was bound by its Act to 
make a good & sufficient siding on a specified field 
of on owner who had opposed the bill : — Held : 
the obligation was not broken, though the co. 
took for other purposes so much of the specified 
field as not to leave any to furnish access from the 
siding to an adjoining road without passing over 
the land taken, or out of the specified field. 

Where a railway co. took land in excess of its 
owers : — Sernble : the ct. would not grant relic^f 
y injunction if the quantity & value of the land 
were extremely small. — Dowling v, Pontypool, 
Caerleon & Newport Ry. Co. (1874), L. R. 18 
Eq. 714 ; 43 L. J. Ch. 761. 

Annotations : — FoUd. Flnck v. L. & S. W. Ry. (1890), 

44 Ch. D. 330. Consd. Protheroe v. Tottenham Sc Forest 

Gate Ry., (1891) 3 Ch. 278. 

83. .] — Pltfs. were tenants of 

a nursery ground, through the S.W. part of which 
ran the central line of an intended railway, as 
shown on the deposited plans. Only the 8.W. 
boundary & part of the S.E. boundary of the 
nursery ground were delineated on the i>lans, the 
latter being carried to a point a little to the N.E. 
of the N.E. limit of deviation, & tlie paths in the 
groimd were carefully delineated & carried on to 
short unequal distances beyond the same limit. 
The co. gave pltfs. notice to treat for a strip of 
land bounded on the N.E. by an imaginary line 
beyond, &> distant about a chain & a half from, 
the N.E. limit of deviation. If this line had been 
traced on the plan, the tracings of the outer 
boundary of the nursery ground, & those of nearly 
all the paths, would have stopped short of it. 
Pltfs. applied for an injunction to i‘estrain the co. 
from talang any ground to the N.E. of the N.E. 
limit of deviation, as not being delineated on the 
plans : — Held : nothing to the N.E. of the limit 
of deviation could be considered to be “ delineated ” 
on the plan, & the co. could not take compulsorily 
anything beyond that limit. 

Wlien a co. seek to obtain power to acquire a 
limited portion only of a piece of land of great 
extent wliich is not broken up into closes, they 
must frame their deposited plans in such a way 
as to show how much of it they mean to acquire 
power to take.^ — ^Protheroe ??. Tottenham & 
Forest Gate Ry. Co., [1891 J 3 Ch. 278 ; 05 L. T. 
323 ; 7 T. L. R. 724, C. A. 

84 ,. Land reasonably required for con- 

struction of line — Houses partly within and partly 
without limits.] — By a special Act a railway co. 
were authorised to widen their existing railway, 
& on the parliamentary plans the existing line of 
railway was delineated, & there were dotted lines 
on either side indicating the limits of the deviation. 
The CO. constructed a portion of their widening 
outside the limits shown by one of the dotted lines 
& upon land taken by them from idtf., who brought 
this action against them for an injunction, but did 
not show that ho had sustained any special damage 
by reason of their acts. The land of the pltf. 


d. Land within liynUs of deviation 
— Comvany avt-koHsed hy fecial Act to 
take land for stations — Railways (Scot.) 
Act, 1846.} — Ground lying between a 
ry. & the lands of a nolghbourinir pro- 
V)riotor was wltldn the limits of devia- 
tion, Sc was scheduled in the special 
Act : — Held : under above Act, the 
CJo. were entitled to take the ground 
aguiiiKt the will of the proi)rlotor, to 
form a depot, although their spooial 
Act did nut authorise the formation of 
a branch line at that point. — Boswkli. 
V. G1.ASGOW & South Wkstehn Ry. 
Co. (1851), 1.3 Dunl. (Ct. of Sess.) 

J.— VOL. XL 


1157 : 23 Sc. Jnr. 654.— SCOT. 

e. Land beyond limits of deviation 
— DcHalion from original plan — Com- 
pany restrained from taking land beyond 
limits shovni.] — A co, built their line 
to the terminal mentioned in the 
c<hnrtcT Sc then wished to extend it less 
than a mile in the same direction. To 
effect the desired extension it was 
sought to expropriate lands which 
were not marked or referred to on the 
map or plan filed under the statute : — 
Held : (1) the statutory provision that 
land required for a railway should be 


indicated on a map or plan filed in the 
department of railways, before it could 
be expropriated, applied as well to a 
deviation from the original line as to 
the line itself; (2) the co. having 
failed to show any at.atulory authority 
therefor, would bo restrained from 
taking the land against the owners* 
consent. — Kingston Sc Pembroios Ry. 
Co. V. Murphy (1889), 17 8. C. R. 582. 
— CAN. 


(Marquess) r. West Highland Ry. 
C^o. (1896). 22 R. (Ct. of Sess.) 307 ; 
32 Sc. L. U. 226. — SCOT. 
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. 3 . — Restrictions as to land ioheidkonai^toorka 


taken by the co. was comprised in the parlia- 
mentary plans &> books of reference. It consisted 
of two dwelling-houses & their curtilages. The 
CO. first gave notice to take such parts of them as 
were within the limits of deviation, but after 
receiving a notice from the tenants under Lands 
Act, J 845, s. 92, requiring them to take the whole 
of the tenements, & also a letter from the landlord 
refusing to give up any part which he was not 
compelled to sell, they gave a fresh notice to take 
the remainder of the two tenements : — Held : 

(1) as the land taken was included in the parlia- 
mentary plans & no special damage to pltf. had 
been proved, the action could not bo maintained ; 

(2) as the two houses curtilages were included 
in the parliamentary plans, & were reasonably 
necessary to be taken for the completion of the 
co.’s works, the co. had the power to take them, 
although they were outside the limits of deviation, 
& the notices were valid, notwithstanding the 
refusal of consent on the part of the landlord. — 
Finck V , London & South Western Ry. Co. 
(1890), 44 Ch. D. 830 ; 69 L. J. Oh. 468 ; 62 L. T. 
881 ; 38 W. B. 613 ; 6 T. L. B. 223, C. A. 

AnnntiUifms : — Aa to (1) FoUd. Cardiff Ry. v. Tall Vale Ry., 
[]90.*I3 2 Cli. 289. Aa to (2) Reid. Protneroo v. Tottenham 
& Forest Gate Ry., [1891] 3 Ch. 278. 

Liability of promoters to take whole premises 
generally.] — See Part VI., Sect. 4, post. 

86. Powers in schedule of property 

differing from powers given by special Act — Effect 
of addition of “or thereabouts.’*] — A corjjn. 
previously to an application to Parliament for an 
Act-, served the usual parliamentary notice of their 
intention to apply for power to take certain land. 
In the margin of the schedule the property proposed 
to be taken was referred to as “ Property in the 
line of the proposed work as at present laid out, 
including property any part of wliich is within 
eleven yards or thereabouts of the centre line of 
such proposed work as delineated upon the plan : — 
Held : (1 ) the corpn. were not by this statement 
restricted from taking a greater total breadth 
than twenty-two yards, provided that what they 
took was within the limits of deviation prescribed 
by their Act ; (2) if necessary, the words “ or 
thereabouts ” might be considered to extend the 
limit to an entire breadth of one-third more than 
the specified quantity of twice eleven yards ; 

(3) after a reference bo arbn. the landowner was 
bound to sell all that was comprised in the notice 
to treat, whether it was or was not witliin the 
compulsory powers of the corpn. 

(4) Where a corpn. were under an Act empowered 
to make a conduit for water tlu’ough a field at 
some distance below the surface i—~Held : it was 
not necessary for them to make compensation 
for damage by severance of minerals where they 
were not required by Waterworks Act, 1847, to 
purchase them. — Re Huddersfield Corpn. & 
.Tacomb (1874), 10 Ch. App. 92 ; suih nom , Jacomb 
V , Huddersfield Corpn., 31 L. T. 466, L. JJ. 
AnnotatUma : — OeneraUv* Ment^ Smith v. Parkslde Mining 


Co. (1880), 6 Q. B. D. 67 ; Re Qalto ft Central Queenaland 
Meat Export Co. (1890), 26 Q. B. Ti. 280. 

Plans binding if Incorporated In special Act.] — 

jSee Sub-sect. 1 . ante* 


Sub-sect. 3. — Land required for IhjRPOSES of 

Undertaking. 

A» Must he mithin Terms of Special Act, 

86. General rule.] — Simpson v . South 
Staffordshire Waterworks Co., No. 26, ante, 

87. Land described In plan Ukely to be 

wanted.] — ^A market co. obtained a special Act, 
which, after reciting that a convenient site might 
be obtained, between certain streets on the east 
& certain other streets on the west, enacted that 
Market & Fairs Clauses Act, 1847 (c. 14) was 
incorporated therewith. By s. 24 the erection of 
a market-house on land described in the deposited 
plans was authorised, & by s. 26 the co. were 
enabled to alter k widen streets in the way pointed 
out on the deposited plans, & by s. 30, to buy 
additional lands, not exceeding two acres. A. 
was the owner of land on the west side of one of 
the streets on tlie western boundary of the area 
spoken of in the preamble, & his land was described 
in the deposited plans, but it did not thereby 
appear that more was intended to be taken than 
enough to widen one of the streets named in s. 26. 
The co. proceeded to take the whole land of A. 
compulsorily, & to build upon it a covered building, 
in addition to the market-house authorised by 
B. 21, whereupon A. filed lus bill for an injunction, 
which was granted. The co. appealed : — Held : 
(1) as the land of pltf. was described in the plan, 
& as it might be wanted, the co. were authorised 
to take it ; (2) as by the general Act the sini^lar 
might mean the plural, the co. were not restricted 
by the word market-house ; (3) the enactments 

of the special Act did not require a reference to 
the preamble to explain them, & the injunction 
must be dissolved, the co. being the proper judges 
of what lands were necessary for the works. — 
Richards v. Scarborough Public Market Co. 
(1853), 23 L. .T. Ch. 110, L. .TJ. 

88. Power to break up “footways,” etc., & 

“ public places ” — Public footpath over private 
field not Included.] — Scales v, Pickering U828), 

4 Bing. 448 ; 1 Moo. k P. 196 ; 6 L. J. O. S. 0. P. 
53; 130E. B. 840. 

89. Consent of owners condition precedent — 
Promoters required to obtain consent — Construction 
of special clause.] — Gray v. Liverpool & Bury 
By. Co. (1846), 9 Beav. 391 ; 4 By. k Can. Cas. 
236 ; 7 L. T. O. S. 201 ; 10 Jiir. 364 ; 60 B. B. 
394, L. C. 

R, Must be required for Purposes of Special A ct, 

(a) Railway Companies, 

Secj generally, Railways k Canals. 

90. Purpose must be bond fide — ^Attempt to take 
land under colour of powers — Land subsequently 
becoming necessary for bond fide purposes — Inter- 


PART II. sect. 8, SUB-SEOT. 8.— A. 

g. Power to expropriaie land be- 
yond prescribed limUa — Will not be 
implied.] — By a local Act pltfs. had 
fill! power to coustruct a bridge 
within certain llmite as they might 
deem advlsablo. There was no express 
power to expropriate land : — Held : 
pltls. had no implied authority to 
expropriate lands ontsido the pre- 
Bcnbed limits even if nooeesary for 
their purposes. — ^Winnipeg Oobpn. v. 
Cauohon (1881), Man. R. temp. Wood, 


360.~<!AN. 

89 1 . Oonaeni of owners condition 
prtcedenl.y—A ry. Act empowered a 
CO. to hold & own land In any 
municipality through or in which tho 
main line or any Branch was carried 
for the erection ft maintenance thereon 
of stations, etc. ae might be necessary ” : 
— Held : not to authorise expropriation 
against the will of tho owner. — Mubphy 
V. Kingston & Pembroke Ry. Co. 
(1886), 11 O. R. 682; 17 8. C. R. 582.— 
CAN. 


PART II. SECT. 8, SUB-SECT. 8.— 

B. (a). 

90 I. Purpose must be bond fide — 
Attempt to take land under coUrur of 

f \mji)era — Interference by court.] — Whore 
here were grounds for supposing that 
powers of expropriation were to be 
exerolsed by a ry. oo. for other than 
those purposes ry. laws permit : — 
Held : the co. should be restrained. — 
Nihan V. St. Catharines ft Niagara 
Central Ry. Oo. (1888), 16 O. R. 
459.— CAN. 
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ference by court.] — ^W bbb v . Manchkbtbb & Lbbds 

By. Oo., No. 7, ante, 

Promoters to decide what land neoes- 

swy.] — When the IjcgiBlature authorises railway 
directors to take, for the purposes of their under- 
taking, any lands specially described in their Acts, 
it constitutes them the judges whether they will 
or will not take these lands, provided that they 
act with the bond fide object of using the lands for 
the purposes authorised by the Act, &; not for any 
collateral jpurpose. Having provided for affording 
compensation to the owners of the lands, the 
Legislature leaves it to the co. to determine what 
lands are necessary to be taken. — Stockton & 
Darlington By. Oo. v. Brown (1800), 9 H. L. Oas. 
240 ; 3 L. T. 131 ; 24 J. P. 803 ; 0 .Tur. N. S. 
1168 ; 8 W. B. 708 ; 11 E. B. 724, H. L. 
Annotnlions : — ^Distd. Flower r, L. R. Sc S. 0. Ry. (1865), 
2 Drew. & Sm. 330. Consd. Kemp v. S. E. Ry. (1872), 

7 Oh. App. .364 : Errington t;. Mot. Diet. Ry. (1882), 19 
Ch. D. .559. Anld. Wilkinson v. Hull, etc., Ry. Sc Dock 
Co. (1882), 20 Cn. O. 323. Consd. Stroud v. Wandsworth 
District Board of Works, [18941 1 Q. R. 64. Apld. Gold- 
berg V, Liverpool Conm. (lOOO), 82 L. T. 362. Consd. 
L. & N. W. Hy. V. Westminster Corpn., [1904] 1 Ch. 759. 
Reid. Simpson v. South StaiTordshire Waterworks Co 
(1866), 4 De G. .7. & Sm. 679 ; City of Glofigow Union Ry, 
V. Cate. Hy. (1871). L. R. 2 Sc. & Dlv. 160; Temple p. 
Flower (1872), 41 L. J. Ch. 604 ; Betts v. G. E. Ry. (1879), 
28 W. H. 50 ; L. & S. W. Ry. v. Gomm (1882). 20 Oh. D. 
662 ; L. B. &; S. C. Ry. v. Truman (1885), 11 App. Cas. 45; 
I^ewls t>. Weston-Super-Mare L. B. (1888), 40 Ch. D. 66 ; 
C. & S. L. Ry. V, L. C. C. (1891). 65 L. T. 362. llentd. 
Hooper t». Bourne (1877), 2 Q. B. 1). 339 ; James v. Lovel 
(1887), 56 h. T. 739. 


92. Evidence of necessity for land — 

Evidence of engineer — Power to take land as 
promoters might think necessary.] — Flower v. 
London, Brighton & South Coast By. Co. (1865), 
2 Drew. & Sm. ,330 ; 5 New Bep. 424 ; 34 L. J. Ch. 
540 ; 12 L. T. 10 ; 11 Jur. N. S. 406 ; 13 W. B. 
6 IS ; 62 E. B. 647. 

Anruitations : — Distd. Galloway v. London Corpn. (1866), 
L. R. 1 H. L. 34. Coiud. Lewis d. Weston -Super-Mare L. B. 
(1888), 40 Ch. D. 55. Rofd. Flower v. Muspratt, Flower 
V. Frowd, Flower r. L. B. & S. C. Ry. (lo65), 6 New Rep, 
200 ; Kemp v. S. E. Ry, (1872), 7 Ch. App. 364 ; Temple 
V. Flower (1872), 41 L. .7. Ch. 604 ; Wilkfxison v. Hull, 
Barnsley & West Riding Ry. & Dock C^o. (1882), 30 W. R. 
617 ; James v. Love! (1887), 56 L. T. 7,39. Mentd. Butt 
p. Imperial Gas Co. (1866), 2 Ch. App, 158. 

93 . Ag to quantity of land 

required.] — A landowner agreed with a railway 
CO, to .sfill them ten acres of land & one acre for a 
station, at a certain price, & that if the co. should 
require more land for the station, or for any 
purpose, they should pay for the same. at the rate 
of £160 per acre, &; the agreement was to be 
supplemental to the Lands Act, 1845. The ten 
FvcrcH were paid for A conveyed. Before the 
compulsory powers of the co. had expired they 
^ave, a.p 7 ^arently by mistake, notice to treat for 
-hree acres more, & before the time for completion 
lad ex7>ircd they took possession of these three 
lores, alleging that they required the land. They 
ilso took possession of some small pieces of land 
vWch were covered by earth slipped from the 
ailway ; — Held : the agreement was not waived, 
)ut the CO. had power, until the expiration of the 
ime limited for the completion of the railway, to 


take such land as they required for the purpose of 
a station or for slips of earth at £100 an acre. 

The ct. will accept as conclusive the evidence of 
the engineer in the service of the co. as to the 
quantity of land required for the purposes of the 
railway, if the stoteinent has a reasonable appear- 
ance of accuracy. — Kemp xk South Eastern By. 

00. (1872), 7 Oh. App. 364; 41 L, J. Oh. 404; 20 
L. T. 1 10 ; 20 W. B. 306, L. 0. 

Annotations: — Consd. Brrlugton v. Met. Dlat. Ry. (1882), 

19 Oh. D. 659 ; L. & S. W, Ry. v. Gomra (1882), 20 Oh. D. 

662 ; Loosomore v, Tiverton & North Devon Ry. (1882), 

22 Oh. D. 25. Retd* Wilkinson v. Hull, eto., Ry. Sc Dock 

Co. (1882), 20 Ch. D. 323 ; James v. liovel (1887), 56 L. T. 

739 ; Goldberg v. Liverpool Corpn. (1900), 82 L. T. 362. 

94. Purpose also attainable without 

acquisition of land.] — ^A railway co. obtained 
an Act of Parliament in 1864 for extending their 
operations, containing compulsory powers to take 
additional lands in connection with their under- 
taking. Pltf.’s land was included in the deposited 
plans referred to in the Act. It was provided by 
the Act that a street called A. street should not 
be stopped up by the co. without the consent of 
the vestry of the parish of I. In 1865, the co., 
having been unable to obtain the consent of the 

1. vestry to the stopping up of A. street, obtained 
another Act for tno improvement of their H. 
station & for other puiyoses, by which it was 
recited that it was expedient that the co. should 
be empowered to stop up A. street, & also to 
acquire, by compulsion or otherwise, additional 
lands in connection with their undertaking, A; the 
co. was empowered to take the lands included in 
the deposited plans ; & it was also enacted that 
they might stop up A. street, provided that they 
made another street in a prescribed direction. 
None of pltf.^s land was included in the plans 
I’eferred to in this Act, The co., before the expira- 
tion of the compulsory powers of the Act of 1864, 
gave notice to pltf. to take some of his land in- 
cluded in the plans referred to in that Act ; 
although it was admitted that the land was 
wanted to form the new street under the pro- 
visions of the Act of 1865. Pltf. fllod his bill for 
an injunction i—Held : pltf. was entitled to an 
injunction, the stopping up of A. street not being 
one of the 7 >iirposes of the Act of 1864. 

The ct. will not construe the compulsory powers 
of a railway co. so as to extend them beyond the 
express words or absolutely necessary implication 
of the Act ; it being the duty of the co. to take 
care that the public understand, before the Act 
is passed, the extent of the compulsory powers 
which they require. 

Where a railway co. lias given notice to take 
land for some object which is clearly within their 
comp^sory powers, the ct. will not interfere to 
restrain them merely on the ground that they 
might obtain same object in some other way 
without taking the land. — Lamb v. North London 
By. Oo. (1869), 4 Ch. App. 522; 21 L. T. 98; 
17 W. B. 746, L. JJ. 

Annotation : — Reid. Dowling v, Pontypool, Caerleon Sc 
Newport Ry. (1874), L. R. 18 Eq. 714. 


Additional land laken.V 

A ■ ^ ^ :r 


li. f ... J' 

y Dominion Ry. Act, 8. 178, C. P. R 
o. wore allowed to take additional 
ind for terminals, ry. shops, etc. ; — 
'eld : it was better that too much 
«id should be taken, so long as It 
as taken honestly for the purpose of 
TortUng public facilities, than tliat 
le area should bo too much curtailed. 
Canadian Pacific Ry. Co. v. 
pQUITIMM Lani>-Owni5RS (1911), 20 
L. R. 632.— CAN. 

1. Promoters proper judges of 
land needed. ]--^orp orations ore 


to bo kept witliin their statutory 
powers, but whore the legislature 
empowers persons to take land com- 
p^alsorlly they ore the proper judges of 
what, land they need. — Boden v. 8hka 
(1881), 6 Nfid. L. R. 328.— NFLD. 

h. What purposes included within 
— Extension of line heyond terminus — 
Branch lines au^Aorisccl.}— E dmonds 
p. Canadian Pacific Ry. Co. (1886), 
1 B. C. R. 272.— CAN. 

J. ** Necessary for construc- 

tion.**] — Held: the C. P. Ry. Act 
authorises the right of expropriation 


of land, necessary for construction of 
the ry., in the mode provided for by 
Ry. Act, 1879. — Canadian Pacific 
Ry. Co. r. Major (1886), 1 B. C. R. 
287 ; 13 S. C. R. 233.— CAN. 

k. *' Railway purposes ** — 

Retail shop for employees.}— djndev 
N. R. Concession, s. 6, power was 
granted a oo. to expropriate land ** for 
ry. purposes ” ; — Held : a general 
retail shop necessary for supplying 
employees of the oo. was “ for ry. pur- 
poses.^* SCALDRN P. GNODDE (1894), 

1 O. R. 287.— S. AF. 

1 2 
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Sect 8. — Restrictions as to land to he taken and works 
to be executed: Sub-sect. 8, B 

95. What purposes included within — Railway 
& works — Station.] — Held : under the words 
“ railway & works a railway co. had a right, by 
ihe compulsory powei*H of their Act, to take a 
piece of land for the purpose of building a station. — 
CoTHEH V. Midland By. Co. (1848), 2 Ph. 469 ; 
5 By. & Can. Cas. 187; 17 L. J. Ch. 235 ; 10 
L. T. O. S. 437 ; 41 E. B. 1025, L. C. 

Annotations : — Distd. Sadd t>. Maldon, Wltham & Braintree 

Ky. (1851), 6 Exch. 143. Mentd. Mid. Ry. v. Araborgrate, 

Nottingham & Boston & Eastern Junction Ry. (1863), 10 

Hare, 369 ; Powell Dnflryn Steam Coal Co. v, Taft Vale 

Ry. (1873), 29 L. T. 675. 

96. Works convenient but not 

necessary.] — 8 a dd v. Maldon, Witham & 
BRAiNTitEE By. Co. (1851 ), 6 Exch. 148 ; 6 By. &; 
Can. Cas. 779 ; 20 L. J. Ex. 102 ; 10 I.. T. O. S. 
370 ; 155 E. B. 489. 

Annotations : — Refd. A.-Q. v. Met. Ry., 11894] 1 Q B. 384 ; 

Kmsley v. N. E. Ky., [1896] 1 Ch. 418. 

97. — — Prolonging line from point of 

Junction to station.] — Wood v. Epsom & Leather- 
head By. Co. (1800), 8 C. B. N. S. 781 ; 30 
L. ,T. C. P. 82 ; 2 L. T. 487 ; 141 E. B. 1858. 

98. “Necessary for making & maintain- 

ing railway “ — Taking soil for embankment.] — 
A railway co. had compulsory powers to purchase 
soil for their works, to purchase such of the 
lands delineated in the plans, & within the limits 
of deviation indicated in the plans &. books of 
reference, to enter upon, take A use such of the 
lands as should he necessary for such purposes. 
They entered upon a small piece of land belonging 
to A. situate within the limits of deviation, & 


82 L. T. 362. Mentd. Re East & West India Dock Co. 

B , 38 Ch. D. 670 ; Clyde Navigation Trasteos v. 
/re. [1893] A. C. 703. 

See , further , Baxlways & Canals. 

100. Land taken for collateral purposes — Land 
beyond limits of deviation — But included in plan 
& books of reference — Can be taken.] — Doe d. 

Armit8TEAi> V. North Staffordshire By. Co. 
(1851), 16 Q. B. 526; 20 L. J. Q. B. 249 ; 17 
L. T. O. S. 59 ; 15 Jur. 944 ; 117 E. R. 980 ; 
subsequent proceedings (1862), 19 L. T. O. S. 374. 
Annotations : — Apld. Salisbury e. G. N. Ry. (1862), 17 
Q. B. 840. Coned. Dowling v. I’ontypool, Caerleon & 
Newport Ry. (1874), L. K. 18 Eq. 714 ; Tiverton & North 
Devon Ry. v. Loosemoro (1884), 9 App. Cas. 480. Reid. 
May V. G. W. Ry. (1872), L. U. 7 Q. B. 364 ; Finch v. 
L. k S. W. Ry. (1889), 60 L. T. 350 ; Donaldson v. South 
Shields CoTOn. (1899), 79 L. T. 686. Mentd. ,I>oo d. 
Hudson r. Leeds & Bradford Ry. (1851), 16 Q. B. 796 ; 
R. V. York, Newcastle & Berwick Ry., R. v. L. & Y. Ry. 
(1861), 6 Ry. & Can. Cas. 648 ; Worsloy v. South Devon 
Ry. (1861), 16 Q. B. 639 ; Sparrow r. Oxford, Worcester 
& Wolverhampton Ry. (1852), 7 Ry. & Can. Cos. 92. 

101. Whether restrained by injunction.] — 

Compulsory i^owers to take land are given to 
railway cos., & must be exercised for the sole 
purpose of constructing the railway & works ; 
therefore, where a railway co. endeavoured, by 
means of their compulsory i)owei*s, to construct a 
road so as to accomplish a subsidiary object, they 
were restrained by the ct. at the instance of the 
landowner whose property would be affected, 
though the proposed works were within the scope 
of their Act. — Dodd v. Sausbury & Yeovil By. 
Co. (1859), 1 am*. 158 ; 83 L. T. O. 8. 254, 311 ; 
23 .T. B. 581 ; 5 .Tur. N. 8. 782 ; 05 E. K. 807. 
Annotations: — Distd. Quinton v. Bristol Corpii. (1874), 
L. R. 17 Kq. 524. Mentd. L. & N. W. Ry. v. Westminster 
Corpn., [1904] 1 (^h. 75U. 


made a contract with him for the jiurchase of tlio 
soil found thereon for the purpose of making an 
embankment, forming part of the railway works 
situate at some distance fi’om the other lands of A. 
Aiter this th(5 (jo. determined on the purchase of 
this small jiioce of land in fee simple, & gave ihe 
required notices for the assessment of its valu(‘. 
It appeared that ih(‘ co. did not want this small 
piece of land for any other jiurpose than that 
of taking the soil foi* the embankment : — Held : 
ihe fee simple of the land was not necessary for 
t he making & maint aining the railway within the 
meaning of the parliamentary powers of the co., 
but the soil alone being wanted, which they might 
purchase elsewhere under their powei*s, a per- 
petual injunction must be granted. 

Acts of Parliament authorising the construction 
of public undertakings are to be construed strictly 
with reference to the rights of those who are 
empowered to make them. — Everbfield v. Mid- 


102. Land cannot be taken to com- 

pensate third party.]-— Vane v. Cockermoitth, 
ICeswick, & Penrith By. (’o. (1865), 12 L. T. 
821 ; 13 W. K. 1015. 

Compare No. 114, post. 

103. Purpose expressly authorised — 

Land can be taken to deposit spoil & materials 
during construction.] — Lund v. Midland liY. Co. 
(1865), 34 L. J. Ch. 270, L. .1.1. 

Annoi^ion : — ^Ezpld* May v. G. W. Ky. (1872), L. K. 7 Q. B. 
364. 

104. Land taken for purposes of later Act — 
Under power of earlier Act — Injunction.] — Lamii 
V . North Lonixin By. Co., No. 04, ante. 

105. Under Railways Act, 1845 — Temporary 
possession for “ forming road ** — Land cannot be 
taken for forming tramway.] Morris v. Totten- 
ham & Forest Gate By. Co., [1892] 2 Ch. 47 ; 
01 L. J. Ch. 215 ; 66 L. T. 585 ; 40 \V. B-. 810 ; 
8 T. L. B. 286 ; 30 Sol. Jo. 232. 


Sussex By. Co. (1858), 3 De G. & J. 286 ; 28 
L. J. Ch. 107 ; 32 L. T. O. 8. 202 ; 5 Jur. N. 8. 
776 ; 7 W. B. 102 ; 44 E. B. 1278, L. J.l. 
Annotations : — Folld. Dodd v, Salisbury & Yeovil Ky. (1859), 
i GilT. 158. Distd. Quinloji v. Brintol Corjiii. (1874), 
L. K. 17 Eq. 524. CoilSd. Wilkiuiiori r. Hull, etc., Ky. & 
Dock Co. (1882), 20 Ch. D. 323. 

99. “ Undertaking “ — Accommodation 

works.] — Lands required by a railway co. for 
accommodation works are lands required for the 
purposes of “ the undci’taking “ or “of the rail- 
way ’’ ; every work which a railway co. is em- 
powered to do, not merely what it is compelled 
to do, is a purpose of the undert aking. — Wh-KINson 
V. Hull, etc. By. & Dock Co. (1882), 20 Ch. D. 
823 ; 51 L. J. Ch. 788 ; 46 L. T. 455 ; 30 W. K. 
617, C. A. 

Annotations: — Refd. Goldberg v. Liverpool Corpu. (1900), 


(b) Water Comijanics. 

See, generally. Water Supply. 

106. Land taken for collateral purposes — 
Restrained by Injunction- Power to make cuts & 
works — Land taken,, to supply materials for works 
on other lands.] — An estuary co. were by their 
Act, with which tlie l^nds Act, 1845, was incor- 
porated, empowered to make &- maintain certain 
cuts worli, & to enter upon, takci use such 
of the lands (iclineated in the (Icposited plans as 
might be necessary for that purpose ; — Held : the 
CO. were not entitled to take compulsorily land 
which was required not for the site of the cuts or 
works, but to supply materials for the execution 
of works on other land.^— Bentinck v, Norfolk 
Estuary Co. (1857), 8 De G. M. & G. 714 ; 26 


101 i. Tjund taken for collateral pur- 
poses — lyhether restrained by injunc- 
tion .] — Jknkinb r. CBNUiiAi, Ontario 
KY. Co. (1883), 4 O. K. 593.— CAN. 


PART II. SECT. 3, SUB-SECT. 8.— 

B. (b). 

1. Layid aandred for “ extension 


improvement ’* of water system — Hale 
for other purjmses — Restratned by in- 
junction .] — Hudlby V Halifax City 
(1909), 7 E. L. K. 360.- -CAN, 
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L. J. Oh. 404 ; 29 h. T. O. S. 82 ; 3 Jur. N. S. 
345 ; 6 W. R. 327 ; 44 E. E. 566, L. JJ. 

107. Power to make aqueduct in 

tunnel — Land taken for obtaining additional water 
supply.] — Simpson v. South Staiwrdshirb 
Waterworks Co., No. 20, ante. 

108. Power to carry on business of 

waterworks company — ^Land taken to sink well & 
erect pumping station.] — water co., incorporated 
by a special Act for the purposes of making & 
luaintaaning the waterworks thereby limited & 
defined, & for supplying water witiiin the limits 
of the Act & for carrying on the business usually 
carried on by water cos., was empowered, in 
addition to the lands authorised to be taken 
compulsorily, to acquire by agreement & hold for 
the general purjioses of its undertaking any lands 
within its limits of supply not exceeding a certain 
acreage, provided that no buildings should be 
erected thereon except such as were required for 
the imrposes of the co.’s waterworks, lender this 
l^owcr the co. purchased land some distance away 
from its waterworks & proposed to sink a well & 
erect a pumping station thereon for the purpose 
of tapping a new water supply & pumping the 
water into an existing reservoir constructed under 
the powei*s of the Act : — Held : the power to 
purchase additional land was only for purposes 
ancillary to the main purpose of the co., which 
was to supply water within its limits of supply by 
its statutory waterworks, &; the proposed works 
were ultra virci-.— A.-G. Fktmley & Farn- 

uorough District Water Co., [1908] 1 Cli. 727 ; 
77 L. J. Ch. 442 ; 98 I.. T. 905 ; 24 T. L. R. 473 ; 
0 L. G. R. 089 ; 72 J. F. Jo. 159. C. A. 

Annotations: — Distd. A.-O. r. Harriet Offitrlct Gas & Water 

Co. (1909), 101 L. T. 051. Apld. Marriott v. East Grin- 

stead Gas & Water Co., [l909J 1 Ch. 70. 

(c) Other Companieff, 

Sec Particular Parts, pmsmu 

{d) Local Aulhorities. 

109. General rule.] — (1) Where persons have 
special powers conferrrirl on them by J*arliament 
for elTecting a iiarticidar purpose, tliey cannot be 
allowed to exercise tliose powers for any purpose 
of a collateral kind. Therefore, a co. authorised, 
on making duo comiieusation, to take compulsorily 
the lands of any pei-son for a definite object, may 
])e ri'straim^d by injunction from any attempt to 
take them for another object-. 

(2) The Mayor & Commonalty of the (Tty of 
liondon liad been entrusl-ed with powci*s to make 
certain public improvements in the city, & for 
Uiat pui'pose had been authorised comijulsorily to 
take land, to raise money on the credit of it, &> to 
sell superfluous land to pay ofl! the debts : — Held : 
the Act which gave them those powei's, though 
only thus imphedly authorising them to take more 
land than might be absolutely necessary to efl’ect 
the desired improvements, might be construed 
favourably to them, & lands so taken might be 
treated as lands taken “ for the purposes of the 
A-Ct. * ^ 

(3 ) Before the royal assent was given to an Act 
of this description the mayor & commonalty 
entered into a contract with a railway co. to sell 
to the CO. cerl-ain lands which the mayor & com- 
luoiialty expected to be authorised by the Act to 
take. When the Act had been passed, notice to 

was given, & the taJdng was resisted 
^py the landowner. A subsequent Act recited the 
|contract, & declared the co, entitled to the benefit 
f it. Notice to take the land under this later 
tct was given by the mayor &> commonalty to the 
indowner, but the notice expressly reserved to 


them all their rights under the former Act:— 
Held: the original contract was valid, & this 
later Act was a parliamentary recognition of it. 

(4) Acts giving to a corpn. compulsory powers 
for the ijurpose of effecting public imjirovements 
are not to bo construed in the same strict manner 
as Acts giving like powers to any body of adven- 
turers, such for example as a railway co. — Gallo- 
way r. London Corpn. (1866), L. It. 1 H. L. 34 ; 
35 L. .J. Ch. 477 ; 14 L. T. 805 ; 30 J. P. 580 ; 12 
Jut. N. S. 747, H. L. 

Annotations: — *48 to (1) Consd. Bristol Qrdns. w. Bristol 
Corim. (1887), 18 Q. B. D. 549 Reid. Carlngtou v. 
Wycombo lly, (1868), 3 Cli. App, 377 ; East Freniantlo 
C/orpu V, Annois, [1902] A. C. 213 ; Roberts v. Charing 
Cross, Kustou Sc Hampstead Ry. (1903), 87 L. T. 732 : 
L. & N. W. Ry. V. Westminster Corpn.. [1904] 1 Ch. 759. 
As to (2) Distd. L. C. Sc V. Ry. v» London Corpn. (1868), 
19 L. T. 250. (]onsd. (ininton v, Bristol Corpn. (1874), 
43 L, J. Ch. 783. Distd. Card v, CJity oC London Sewers 
Coiurfl. (1885), 28 Ch. D. 480 ; DonaltLson v. South Shields 
Corpn. (1899), 68 L. J. Ch. 162. Refd. James v. Lovel 
(1887), 35 W. R. 626 ; Lewis v. Weston-Super-Mare L. B. 
(1888), 40 Ch. D. 55 ; Goldbergy. Liverpool Corpn. (1900), 
82 L. T. 362. As to (3) CODSd. Kent Coast Ry. v. L. C. & D. 
Ry. (1868), 3 Ch. App. 656. GenerallVt Meiltd. Baker 
Portsmouth Corpn. (1878), 3 Ex. JL). 157 ; L. B, S. C. Ry. 
V St. Giles, Camberwell Vestry (1879), 4 Ex. 1), 239 ; 
Robinson v. Barton-Ecoles L. B. (1883), 8 App. Gas. 
798. 

110. For street widening — Power to take all 
land In schedule — Local authority not limited to 
land actually required.] — Quinton v. Bristol 
Corpn. (1874), L. R. 17 Eq. 524; 43 U J. Ch. 
783 ; 30 L. T. 112 ; 38 J. P. 510 ; 22 W. R. 434. 
Annotations: — Consd. Bristol Grdns. v. Bristol Coipn. (1887), 

18 Q. B. D. 549 ; Donaltlsou v. South Shields Corpn. 
(1899), 79 L. T. 685. 

111. Power to take whole — Part only 

required.] — (1) Two houses adjoining W. street, 
in L., having been destroyed by fire, the out/or 
walls only being left standing, the Cornrs. of 
Sewers adjudicated that it was desirable to widen 
W. street, &- that the two houses, & the land on 
which they stood, projected into & prevented 
them from widening the street, & that the pos- 
session & purchase of those houses was necessary 
for that i)urpose, & they directed their soli*, to 
treat for the i)urchase. Notice to treat was accord- 
ingly given for the whole of the houses. The 
owuere brought their action for an injunction to 
restrain the cornrs. from proceeding on tliis notice. 
It was admitted by, the cornrs. that they only 
meant to use a strip of 5i feet in breadth for 
widening the street, & intended to sell the rest 
without giving pltfs. any option of pre-emption : — 
Held : pltfs. were entitled to an injunction, for 
that the adjudication was ultra vires, the cornrs. 
having no power to adjudicate that the possession 
of the whole of a piece of land is nocossary for the 
purpose of improvements when they only intend 
to use a small part of it for that purpose, though 
if they made such an adjudication in the belief 
that they should require the whole for the improve- 
ments, the correctness of the adjudication could 
not be questioned. 

(2) If part of a piece of land prevents an im- 
provement, the cornrs. have power to take part 
compulsorily, their power of proceeding com- 
pulsorily not being limited to taking tlio whole. 

(3) Qu, : whether the cornrs., if they only want 
a part of the site of an existing house for the pur- 
pose of an improvement, can adjudicate that the 
possession purchase of the whole house are 
necessary. — Gaud v. City op London Sewers 
Combs. (1885), 28 Ch. U. 480 ; 54 L, J. Ch. 098 ; 
62 L. T. 827 ; 1 T. L. R. 208, 0. A. 

Annotations: — As to (1) Ooiud. T^ynch r. City of London 

Sewors Cornrs. (1886), 32 Oh. D. 72 ; ClanrJoarde v. Con- 

S ested Districts Board for li'otand (1914), 79 J. P. 481. 

leld. Donman v. Westminster Corpn., Cordii^ v, West- 
minster Corpn., [1906] 1 Ob. 464. As to (2) Befd. TeriUere 
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Sect* 3. — Restrictions as to land to be taken and works 
to be etcecuied : Sub-sect 8, B, (d) ; sub-sects, 4, 5 

r. Rt. Mary Abbotts, KenPlnfirt^n Vesto (1886), 30 Ch. D. 
642 ; Gordon v. St. Mary Abbotts, Kensingtion Vestry, 
11894] 2 Q. B. 742 ; Femley v, Llmehoufle Board of Works 
(1900), 82 L. T. 524. As to (3) Distd. Femley v. Limebonse 
Board of Works (1800), 68 L. J. Ch. 344. B^d. Aldls v, 
London CJity Corpn. (1809), 47 W. R. 614 ; Femley v, 
Limehouse Board of Works (1900), 82 L. T. 624 ; Davies 
V. Loudon City Corpn., 11913] 1 Ch. 416. Oenerallu, Reid. 
A.'O. V. London Parochial Cliaritles Trustees, [1806] 
1 Oh. 641. 

Liability of promoters to take whole premises 
generally.] — See Part VI., Sect. 4, post 

See, further i Highways, Streets & Bridges. 

112 . Land taken to alter level of street 

— Injunction.] — Lynch v. Sewers Comrs. op 
London, No. 2262, post 

113. Under Public Health Act, 1875 (c. 55)— 
For laying water main — Surveyor to determine 
necessity for land.] — Lewis v, Weston-Super- 
Mare Local Board (1888), 40 Ch. D. 65 ; 68 
L. J. Ch. 39 ; 69 L. T. 769 ; 37 W. R. 121 ; 6 
T. L. R. 1. 

Annotations : — Retd. Jones tJ. Conway & Colwyn Bay Joint 
Water Supply Board, [1893] 2 Ch. 603 ; Stroud v, Wands- 
wortb Dislrlct Board of Works, [1894] 1 Q. B. 64. Mentd. 
Robinsou V. Sunderland Corpn., [18991 1 Q, B. 761 ; 
Kendal v. Lewisham B. C. (1903), 67 J. P. 236. 

See, further, Highways, Streets & Bridges ; 
Sewers & Drains. 

114. Under Education Acts — For provision of 
school accommodation — Land can be taken for 
exchange with third party — For construction of 
road beneficial to school.] — Rou^s v. Tx)NDon 
School Board (1884), 27 Ch. D. 039; 61 L. T. 
667 ; 33 W. R. 129. 

Compare No. 102, ante. 

115. Cannot be taken for illegal purpose — 
Erection of pupil teachers’ centre.] — Batson v, 
London School Board (1903), 67 J. P. 467 ; 20 
T. L. li. 22 ; 2 L. G. R. 116 ; subsequent proceedings 
(1004), 69 J. P. 9. 

116. Whether land taken for statutory purpose — 
Land bond fide intended to be taken & suitable for 
such purpose — Interference by court,] — The Con- 
gested Districts Board for Ireland were empowered 
by the Irish Land Act, 1909 (c. 42), witli the aid 
of the Estate Comrs., to purchase lands compul- 
sorily in any congested districts county for the 
amalgamation or enlargement of small holdings. 
In purported exercise of their statutory powers, 
the Board took steps to acquire compulsorily from 

§ ltf. several large estates situated in a congested 
istricts county. Pltf. claimed to set aside the 
proceedings as ultra vires on the grotmds that the 
Board proposed to take the lands not for their 
statutory purposes but for the reinstatement of 
evicted tenants & that the lands were incapable 
of being used for such statutory purposes ; — 
Held : the claim failed, as it had not been proved 
either that the Board were taking the land for 
some purpose which theii* statutory powers did 
not authorise, or that they were acting without 
inquiry as to the suitability of the land for their 
statutory purposes. — Clanricarde (Marquess) v. 
Congested Distiucts Board for Ireland D914), 
79 J. P. 481 ; 31 T. L. R. 120 ; 13 L. G. R. 436, 
II. L. 

Annotation .*• — ^Mentd. Marron v. Cootchlll R. C. (1916), 84 

L. J. P. C, 125. 

Restrictions as to user of land.) — See Sect. 4, post 


SuB-SBOT. 4 . — ^Easements, 


117. To effect Junction with existing railway— 
Land need not be compulsorily aoquiredd — 

Oxford, Worcester & Wolverhampton Ry. 
Co. V, South Staffordshire Ry. Co. (1862), 
1 Drew. 266 ; 1 W. R. 76 ; 61 B. R. 449. 

118. To lay sewers — Land need not be com- 
pulsorily purohased.] — A. surveyor of a local board 
reported that it was necessary to make a sewer of 
a certain size through N.’s land, whereon the 
necessary steps were taken & authority to the 
surveyor given, but N. obstructed the surveyor, 
& on summons before justices contended that 
proceedings ought first to have been instituted 
for the compulsory taking of the lands imder the 
Lands Act, 1846, & IjOCoI Government Act, 1868, 
c. 98, s. 76 ; — Held : the justices were wrong in 
dismissing the summons on the above objection, 
for it was not necessary to take the land if nothing 
more was wanted than merely to make a sewer 
through it, which was an easement only. — Thorn- 
ton V, Nutter (1867), 31 J. P. 419. 

119. Whether easement or Interest in land 
acquired — Under statutory power — To set out 
tow-paths.] — Where a local Act gave to the naviga- 
tion co. of a river, among other powers, a power to 
appoint & set out towing-paths alongside the 
river, but the language left it in equal doubt 
whether the soil of the towing-paths was to vest 
in the co. or only the easement of the right of way 
for towing ; though it was necessary for other 
purposes of the co., that the co. should have the 
fee of certain parts of the land adjoining the 
river : — Held : the co. did not acquire the fee in 
the towing-paths, but only such a use of the soil, 
or easement as was necessary for the purposes of 
the navigation. — Badger v. South Yorkshire 
Ry. & River Dun Co. (1868), 1 E. & E. 359 ; 28 
L. J. Q. B. 118 ; 32 L. T. O. S. 207 ; 5 Jur. N. S. 
469 ; 7 W. R. 130 ; 120 E. R. 945, Ex. Oh. 

Annotations : — CoDBd. Doncaster Union Assrat. Com. v, 

M. 9. & L. Ry., [1896] A. C. 133, n. Refd. Winch v. 
Thames Conservators (1872), L. R. 7 C. P. 468. Mentd. 
Medway Co. r. Romney (1861), 9 C. B. N. S. 675 ; Hindo 
V. Chorlton (1866), Hop. & Ph. 383 ; Wadmoro v. Dear, 
Wadmore v. Putney OversoerB (1871), 1 Hop. & Colt. 687. 


120. .] — Where river con- 
servancy comrs. have statutory powers to set out 
towing-paths, etc., paying compensation to the 
owners of the soil for the damage caused thei'eby^ 
& have also powers to purchase lands required ft._ 
their undertaking, the burden of proof lies upo ’ 
them to show that they have purchased the so ’ 
of a (owing-path used by them. It will be pre* 
Burned, in the absence of evidence to the contrary 
that they have acquired an easement merely, 
under the first-mentioned power, the owner 
remaining at liberty to use the path in any way 
whicjh does not interfere with its use for the pur- 
poses of the navigation. — Lee River Navigation 
Conservators v. Button (1881), 6 App. Cas. 
686 ; sub nom. Lea Conservancy Board v. 
Button, 61 I.. J. Ch. 17 ; 46 L. T. 386 ; 46 J. P. 
164 ; 30 W. R. 233, H, L. ; affg. S. C. sub nom. 
Lee Conservancy Board v. Button (1879), 12 


Ch. D. 383, C. A. 

Annotations : — Oonid. Northam Bridge, etc.. Propriety f. 
South Stouehom R. D. C. (1906), 71 J. 346. Reid. 
Coins V. Araphlett, [1918] 1 Ch. 232. Mentd. He Auto- 
threptlc Steam Bollor Co. & Townsend, Hook (1888), 69 
L. T. 632 ; Thames Conservators v, Kent, [1918] 2 K. B. 
272. 


PART II. SECT. 8, SUB-SECT. 4. 

119 i. Whether easement acquired — 
Under statutory poirers — To lay pipes — 
La^ need not oe compulsorily acquired,] 
— By 6 £dw. 7, e. 69, the city ol J. 


were authorised to take by expropria- 
tion or purcdiQse any land that might 
he needed for extending their water 
supply : — Held : the city might expro- 
priate either the land or an easement 
'.o lay maintain their pipes, but could 


not expropriate an easenjeut to erect 
Sc liiamtaiii telegraph Sc telephone 
lines upon the land.-^CHiTTiOK v, St. 
John (5ity (1907), 3 E. L. R. 476 ; 38 

N. B. R. 249.— CAN. 
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121* To oonstruot underground 

railway — Interest in land acquired.] — ^A special 
Act authorised the M. By. Co. to construct an 
underground railway, & provided that with 
respect to lands \mder a highway the co. shoiild 
not be required wholly to take such lands, but 
might appropriate & use the subsoil & under- 
surface. Under this Act the co. constructed a 
tunnel under a highway for the purposes of the 
railway : — Held : the co. had with respect to the 
tunnel an interest in land & not merely an ease- 
ment, & the tunnel was a hereditament within 
Land Tax Act, 1797 (c. 5), s. 4, & the co. was in 
respect thereof chargeable with the land tax 
imposed by that statute. — M etropolitan By. Co. 

V, Fowler, [1893] A. C. 410 ; 62 L. J. Q. B. 653 ; 
69 L. T. 390 ; 67 .T. P. 766 ; 42 W. R. 270 ; 9 
T. L. R. 610 ; 1 R. 264, H. L. 

Annotaiions : — Comd. Westminster Corpn. v, Johnson, 
Westminster Corpn. v. Fuller, [1904] 2 K. B. 737 : Newton 
Chambers r. Hall, [1907] 2 K. B. 446 ; C. L. Ry. v. City of 
London Land Tax Comrs., [1911] 1 Ch. 467 ; TaH Vale 
Hy. V. Cardiff Ry., [1917] 1 Ch. 299. Refd. Halkyn 
District Mines Draloage Co. v. Holywell Union (1893), 
9 R. 779 ; Toronto Corpn. v. Consumers* Gas Co., [19161 
2 A. C. 618. Mentd. Southport Corpn. v. Ormskirk Union 
Assmt. Com., [1894] 1 Q. B. 196 ; Former v. Waterloo & 
City Ry., (18951 1 Ch. 627 ; Idverpool Corpn. v. West 
Derby Union Assmt. Com. (1908), 72 J. P. 397 ; C. L. Hy. 
V. City of London Laud Tax Comrs.. [1911] 2 Ch. 467 ; 
Derry v. Sanders, [1919] 1 K. B. 223. 

122. .] — Farmer v, 

Waterloo & City Ry. Co., [1896] I Ch. 527 ; 64 
1.. J. Ch. 338 ; 72 L. T. 225 ; 59 J. P. 296 ; 43 

W. R. 363 ; 11 T. L. R. 210 ; 13 R. 306. 

123. Whether easement acquired over adjacent 
land — Proposed road mentioned in schedule to 
notice to treat.] — Where a proposed road is 
mentioned in the particulars scheduled to a 
notice to treat for tiie compulsory purchase of 
land, e.ff, as the site for a board-school, as one of 
the boundaries of such land, same must be re- 
garded as descriptive merely, Sc not as passing 
any right to have ilie road constructed, or any 
right over land adjacent to the land so com- 
Ijulsorily acquired. — He London School Board 
& Foster (1903), 87 L. T. 700 ; 47 Sol. Jo. 204, 
C. A. 

Annotaiion : — Mentd. WhltehouBC v. Hugh, [1906] 1 Ch. 263. 

Whether easement Included in ** lands/*] — 
See Sect. 1, sub-sect. 2, ante. 

Right to use land to prevent acquisition of 
prescriptive rights.] — See Sect. 4, post. 

Right to grant easements over land acquired.] — 
See Sect. 4, post. 

Interference with easement — Remedies for.] — 
See Part III., Sect. 3, sub-sect. 4, B. (e), post. 
Destruction of easement — Whether notice to 
treat necessary.] — See Part VI., Sect. 2, sub-sect. 1 , 
post. 


SuB-sEca\ 6 . — Land taken for Recoupment 

AND Exchange, 

124. Recoupment — Whether lands authorised 
to be taken for such purpose.] — Galloway v, 
London Corpn., No. 109, ayiie, 

126. Not under authority to make 

street works.] — By a private Act of Parliament a 
corpn. were authorised, inter alia, to make certain 
street works within the limits of lateral deviation 
sliuwn on their deposited plans A to take “ for the 
pm’pose of the street works the lands shown on 
^he deposited plans in connection therewith & 
vhich they may require for the pui’poses thereof 
•espectively ” : — Held : it did not authorise the 
foipn. to take land shown on the plans but not 
ictually required for street worlu, for the purpose 
« reselling same at a profit. — D onaldson v. 


South Shields Corpn. (1899), 68 L. J. Ch. 162 ; 
79 L. T. 686, C. A. 

126. Not under authority to widen 

streets.] — D enman (J. L.) & Co., I/td. v. West- 
minster Corpn., Cording (J. 0.) & Co., Ltd. v. 
Westminster Corpn., [1906] 1 Ch. 464 ; 75 
L. J. Oh. 272 ; 94 L. T. 370 ; 70 J. P. 186 ; 64 
W. R. 346 ; 22 T. L. R. 270 ; 4 L. G. R. 442. 
Annotations : — ^Ezpld. R. v. Brlirlitoii Corpn., Ex p. Shoosmitli 
(1 907), 96 L. T. 762. Befd. Daviefl v, London City Corpn., 
[1913] 1 Cb. 415. 

Liability of promoters to take whole premises.] — 
See Part VI., Sect. 4, post. 

Exchange of lands — Whether acquisition of 
land allowed for such purpose.] — See Nos. 102, 
114, ante. 


Sub-sect. 6. — Land for Extraordinary 

Purposes. 

See Lands Act, 1846, s. 12. 

127. Not subject to provisions relating to super- 
fluous lands.] — Lands taken compulsorily by the 
promoters of a railway, unless used or disposed of 
within the statutory period, are deemed “ super- 
fluous lands,” & as such vest in the adjoining 
owners. But this statutory rule has no application 
to lands acquired by voluntary agreement for 
” extraordinary purposes ” arising incidentally. — 
City of Glasgow Union Ry. Co. v, Caledonian 
Ky. Co. (1871), L. R. 2 Sc. & Div. 160 ; 35 J, P. 
628, H. L. 

Annotations : — Distd. May v. G. W. Ry. (1872), L. H. 8 Q. B. 

26. Consd. Horne v. Lymington Hy. 0874), 31 L. T, 167. 

Expld. Hooper r. Bourne (1877), 3 Q. B. D. 258. Oonsd. 

lie Chelsea Waterworks Co. (1887), 56 L. J. Ch, 640. 

Mentd. Schwoder v. Worthing Gas Light & Coke Co. (1911), 

106 L. T. 670. 

128. Land acquired by purchase outside 

limits of deviation.] — Horne v, Lymington Ry. 
Co. (1874), 31 L. T. 167 ; 38 J. P. 788. 

Superfluous lands.] — See, generally. Part XIV., 
2 )ost, 

129. Acquisition of land for authorised purpose 
amounting to nuisance — No negligence — Cattle 
station.] — A railway co. were by their Act 
authorised among other things to carry cattle, & 
also to purchase by agreement, in addition to the 
lands which they wenre empowered to purchase 
compulsorily, any lands not exceeding in the whole 
fifty acres, in such places as should be deemed 
eligible, for the purpose of providing additional 
stations, yards & other conveniences for receiving, 
loading or keeping any cattle, goods or things 
conveyed or intended to be conveyed by the rail- 
way, or for making convenient roads or ways 
thereto, or for any other purposes connected witli 
the undertaking wliich the co. should judge re- 
quisite. The CO. were also empowered to sell such 
^ditional lands & to purchase in lieu thereof other 
lands which they should deem more eligible for 
the said purposes, & so on from time to time. The 
Act contained no provision for compensation in 
respect of lands so purchased by agreement. 
Under this power the co. some year's after the 
expiration of the compulsory powers bought land 
adjoining one of their stations Sc used it as a yard 
or dock for their cattle traffic. To the occupiers 
of houses near the station the noise of the cattle 
Sc drovers was a nuisance which, but for the Act, 
would have been actionable. There was no 
negligence in the mode in which the co. conducted 
the business : — Held : the purpose for which the 
land was acquired being expressly authorised by 
the Act Sc being incidental Sc necessary to the 
authorised use of the railway for the cattle traffic, 
the co. were authorised to do what they did, Sc 
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Compulsory Purchase of Land and Compensation. 


Sect. 3. — Restrictions as to land to he taken and works 
to he executed : Suh'sec is, 6 <£? 7. 

were not bound t o choose a site more convenient 
to other persons, & the adjoining occupiers were 
not entitled to an injunction to restrain the co. — 
Tx)ndon, Brighton & South Coast By. Co. v. 
Truman (1885), 11 App. Cas. 45 ; 55 L. J. Oh. 364 ; 
64 L. T. 260 ; 60 J. 1\ 388 ; 34 W. B. 657, H. L. ; 
rm)sg. S. C. sub nom, Truman v. London, Brighton 
& South Coast By. Co., 29 Oh, D. 80, 0. A. 

AnnotaHons : — CODSd. National Telephone Co. v. Baker, 
[18931 2 Ch. 186. Distd. Hapier v. London Tram. Co., 
[1893J 2 Ch. 588. Oonsd. Canadian Paclflo Ry. v. Parke, 
[1899] A. O. 535. Distd. JordeHon v. Sutton, Soutbcoat-es 
& Drypool Gan Co., [1899] 2 Oh. 217. Consd. Batcheller 
v. Tunbridgro Wells Gas Co. (1901), 66 J. P. 680; Rattee 
V. Norwich Eleotrlo Tram. Co. (1902), 18 T. L. R. 562 ; 
A.-Q. V. Dorchester Corpn. (1905), 93 L. T. 290. Distd. 
Eugrlish V. Metropolitan Water Board, (1907) 1 K, B. 588. 
Expld. R. V, Britton Corpn., Ex p. Shoosmtth (1907), 96 
L. T. 762. Refd. Evans v. M. S. & L. Ry. (1887), 36 
Ch. D. 626 ; Goldberg: v. Liverpool Corpn. (1900), 82 
L. T. 362 ; East Fremantle Corpn. e. Annois, [1902] A. C. 
213 ; Westminster Corpn. t;. L. Sr N. W. Ry., (1905) A. C. 
426 ; Demerora Electric Co. v. White, [1907] A. C. 330 ; 
McClelland v. Manohest^er Corpn., [1912] 1 K. B. 118. 
Mentd. A.-G. v. Met. Ry., [18941 1 Q. B. 384 ; West v. 
Bristol Tram. Co. (1908), 99 L. T. 264. 

See, generally. Nuisance. 

130. Power of company to enter into restrictive 
covenants — On purchase by agreement of land 
for extraordinary purpose — Release of covenant 
on resale — Covenant ultra vires .] — Re Houtii 
Eastern By. Co. & Wiffin^s Contract, [1907] 
2 Ch. 366 ; 76 L. .1. Ch. 481 ; 97 L. T. 576. 
AnnotationB : — Consd. Stourcliffe Estates Co. v. Bourne- 
mouth Corpn., (1910) 2 Ch. 12. Refd. County Hotel & 
Wine Co. u. L. & N. W. Ry., [1918] 2 K. B. 251. 

131. Restrictions not preventing user 

of land for purpose for which acquired.] — When a 
corpn, purchases land by agreement for any of 
the purposes for which it is autliorised to acquire 
land by Public Health Act, 1875 (c. 55), or other 
public Acts, or by its special local Acts, it is not 
ultra vires for the corpn. to enter into covenants 
with the vendor restricting the erection of buildings 
upon the land purchased which it might erect under 
otlicr powers given to it for the benefit of the 
public, provided that such restrictions do not 
prevent the user of the land for the particular 
purposes for wdiich it was acquired. — Stourcliffe 
Estates Co., Ltd. v, Bournemouth Corpn., 
[1910] 2 Ch. 12 ; 79 L. J. Ch. 455 ; 102 L. T. (i29 ; 
74 J . P. 289 ; 26 T. L. B. 450 ; 8 L, G. B. 595, C. A. 


Sub-sect. 7. — Sale of Superfluous Land. 
See Part XIV., Sect. 4, post. 


Sect. 4.— RESTRICTIONS AS TO USER OF LAND. 

132. Land acquired for reservoir — Letting out 
pleasure boats on reservoir — Restrained by injunc- 
tion.] — ^B ostock V, North STAFF(mDSHiRE By. 
Co. (1856), 3 Sm. & G. 283 ; 25 L. J . Ch. 325 ; 27 
L. T. O. 8. 33 ; 20 J. P. 390 ; 2 Jur. N. S. 248 ; 4 
W. B. 336 ; 66 E. B-. 661. 

Jnnotaiions .•—Expld* Grand Junction Canal Co. of Pro- 
prietors V. Petty (1888), 57 L. J. Q. B. 413. Refd. Norton 
». L. & N. W. Ry. (1878), 9 Ch. D. 623, Mentd. Astley v. 
M. S. & L. Ry. (1858), 27 L. J. Ch. 299. 

133. Land acquired under Public Health Acts — 
For public park — Part used for erection of museum, 
free library, 6c conservatory.] — In 1864, a muni- 
cipal corpn., as local board of health, purchased 


under Public Health Act, 1848 (c. 63), s. 74, 
a piece of land of about ten acres to be added 
to a public garden of fifteen acres. In 1876 the 
corpn. determined to appropriate about a quarter 
of an acre at one extremity of this piece of land 
as a site for the erection of town buildings & of a 
museum, public library, Sc school of art & con- 
servatory : — Held : the erection of a foee library 
was also allowable, as being conducive to the 
better enjoyment of the public walks & grounds 
as such. — ^A.-G. v. Sunderland Corpn. (1876), 
2 Ch. D. 634 ; 45 L. J. Ch. 839 ; 34 L. T. 921 ; 40 
J. P. 664 ; 24 W. B. 991, C. A. 

Annotations : — Expld. Heme Bay IT. C. v. Payne & Wood, 
(1907) 2 K". B. 130. Refd. Williamson v. Sunderland 
Corpn. (1892), 9 T. L. R. 143 ; A.-G. r. Hanwell U. C., 
[19001 1 Ch. 61 ; St-ouroltffe Estate Co. v, Bonmomoutb 
Corpn. (1910), 79 L. J. Ch. 455. 

134. For disposal of sewage — Part not 

immediately required for purpose for which acquired 
— May be used temporarily as recreation ground.] — 

A.-(L V, Tedding’I'on Urban Council, [1898] 
1 Ch. 66 ; 67 L. J. Ch. 23 ; 77 L. T. 426 ; 61 
J. P. 825 ; 46 W. B. 88 ; 14 T. L. B. 32 ; 42 
Sol. Jo. 40. 

Annotations : — Coiisd. A.-G. v. Hanwell II. C., [1900] 1 Ch. 
61 ; A.-G. V. Pontypridd U. C.. [1906] 2 Ch. 441. 

135 . — Used for erection of 

isolation hospital.] — (1) Public Health Act, 1875 
(c. 55), s. 175, which erniiowers the Local Govern- 
ment Board to direct that any lands acquired by 
a local authority in pui*suance of any yowevs 
contained in (he Act, e,g, for disposal of sewage, 
Sc not required for the purpose for which they were 
acquired, shall not be sold, does not enable the 
Board to direct that those lands shall be applied 
permanently to any purpose inconsistent with 
the original purpose, e.g, erection of isolation 
hospital. 

(2) A local authority have no power to apply 
permanently land which they have acquired for 
one purpose to another purpose inconsistent with 
the original purpose, even though the land cannot 
possibly be required for that original purpose, & 
they will be restrained from so doing at the suit 
of the A.-G. & the landowner from whom the land 
not required was purchased. — A.-G. v. JTanwelj^ 
Urban Council, [1900] 2 Ch. 377 ; 69 L. J. Ch. 
626 ; 82 L. T. 778 ; 48 W. B. 690 ; 16 T. L. B. 
452 ; 44 Sol. Jo. 672, C. A. 

Annotations: — As to (1) Apld. A.-G. v. Pontypridd U. C.. 
[1905] 2 Ch. 411. Expla Heruo Bay U, C. v. Payne Sc 
Wood, [1907J 2 K. B. 130. 

136. Land acquired for erection of electricity 
generating station — Part not immediately required 
for purpose for which acquired — Used for erection 
of refuse destructor.] — The principles which govern 
the provisions of Public Health Act, 1875 (c. 55), 
s. 175, also apply to similar provisions in clause 8 
of the schedule to Electiic Lighting (Clauses) Act, 
1899 (c. 19). Where therefore a local authority, 
under the powers of Electric Lighting Acts Sc a 
provisional order confirmed by a special Act, 
acquire land for the purpose of erecting thereon 
a generating station for the supply of electricity 
to their district, they cannot use any part of the 
land, for the time being not required for those 
purposes, for any iiurposc, e.g, the erection of a 
refuse destructor, not authorised by the order or 
inconsistent with the jiurposes for which the land 
was acquired. — A.-G. u. I^ontypridd Urban 
Council, [1906] 2 Ch. 257 ; 75 L. .1. Ch. 578 ; 95 
L. T. 224 ; 70 ,1. P. 304 ; 22 T. L. B. 576 ; 50 
Sol. Jo. 525 ; 4 L. G. B. 791, C. A. 


PART II. SECT. 4. Where land has been bond fide expro- by persons to whom permission has 

. ^ _ priatod by ffovt. for railway purposes, been given by govt, so to use it. — 

133 I. Lo^ acquired for railway pur • the former owner of such land cannot Landmark v. Van der Walt (1885), 

2 ) 0868 — Used for trading purposes,}-— prevent its use for trading purposes 3 S. C. 300. — S. AF. 
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Paiw 11. — Conditions attached to the Powers. 


AnjMUAUmB : — ^Bofd. Lambeth B. C. v. South London Eleotrio 
S^apply Corpn. (1907), 96 L. T. 440. Mentd. Btouroliffe 
Estate Co. v, Bournemouth Corpn. (1910), 79 L. J. Oh. 456. 

See, further, Electric Lighting & Power ; 
Open Spaces & Kecreation Grounds ; Public 
Health & Local Administration ; Sewers 
& Drains. 


137. Prevention of acquisition of prescriptive 
rights — By railway company — Hoarding to prevent 
right of light.] — A railway co. purchasing land for 
the railway acquires an absolute fee simple, but 
such fee simple is acquired solely for the purposes 
of constriicting & using the railway. A railway co. 
has no ri^ht to erect hoardings to prevent pre- 
scriptive rights being acquired for windows looking 
across the line of railway. — Norton v. London &; 
North Western Ry. Co. (1878), 9 Ch. D. 623 ; 
47 L. ,T. Ch. 869 ; 39 L. T. 26 ; 27 W. K. 352 ; 
affd, on another ground (1879), 13 Ch. D. 268, C. A. 
AnmdoUons Consd. Bonner t>. O. W. Ry. (1883), 24 Ch. D. 
L .Dbtd. Foster v. L. O. & D. Ry.. [1895] 1 Q. B. 711. 
Rcld. Buyloy v. G. W. Ry. (1884). 26 Ch. D. 434. Mentd. 
Bobbett V. S. K. Ry. (1882), 9 Q. B. D. 424 ; Bird r. 
E^leton (1885), 29 CJh. D. 1012; Marshall v. Taylor. 

^ ’ LIUlodalo V, Liverpool Collepre, [1900] 

1 Cli. 19 ; Mid. Ry. v. Wright, [1901] 1 Ch. 738 ; Kynoch 
V. Rowlands, [1912] 1 Ch. 627. 


138. 1 — ,] — Pltf. was owner of a 

house some of the windows of which overlooked a 

of land belonging to a railway co. & used as 
a goods yard of a station. When the house had 
been built sixteen years the eo. put up a screen 
ojiposite pltf.’s windows to prevent his acquiring 
an easement of light & air. Pltf. brought an action 
for injunction to restrain the co. from interfering 
with his liglut &. air: — Held: pltf. had no equity 
to restrain the co. from taking measures to jirevent 
prescriptive riglits from being acquired for windows 
looking upon their land. — Bonner v. Great 
Western By. Co. (1883), 24 Ch. D. 1 ; 48 L. T. 
619 ; 47 J. P. 580 ; 32 W. II. 190, C. A. 

Anrwtaiions Re!d. Fostor t?. C. & D. Ry.. [1895] 1 Q. B. 

711. Mentd. Grocnhalgli v. Brindley. [1901] 2 Ch. 324 ; 

Boyce r. Paddington B. C., [1903] 2 Ch. 560. 

139. Alienation of land — Or easement over 
same — For purposes outside special Act — Sale of 
right of way under railway arch.] — (1) A railway 
co. having the usual powei^s under their special 
Act to t.ake & use land for the purpose of the rail- 
way A woiks, cannot-, whether for valuable con- 
sideration or otherwise, alienate for any purpose 
except the purposes of the Act any portion of its 
land, not. being suijerfluous land witliin Lands Act, 

1845, s. 127, & not being land taken for extra- 
ordinary purposes within Railways Act, 1845, 
s. 45, nor any easement over same. 

(2) Where a railway station is erected on arches 
on land^ thus taken, the part of the land under the 
arches is not superlluous land within Lands Act, 

1846, s. 127. — ^Mulliner v. Midland Ry. Co. 
(1879), 11 Ch. D. 611 ; 48 L. J. Ch. 258 ; 40 L. T. 

3 21 ; 43 .1. P. 673 ; 27 W. R. 330. 


Anmtationa : — As to (1) Distd. Higgins & Hltohnian’s 
Coutr^t (1882), 21 Ch. I). 95. Consd. Ware v. h. B. & S. C. 
Ry. (1882), 52 L. J. Ch. 198 ; Ayr Harbour Trustees v. 
(1683). 8 Anp. Cas. 623 ; Bayloy v. G. W. Ry. 
3h 434. Distd. Grand Junction Canal Co. 
^ Potty (1888), 21 d B. D. 273. Consd. Foster «. L. C. & D. 
Ky- (18»4), 71 L. T. 865 ; Ke Gonty & M. S. & L. Ry.. 

2 Q. B. 439. PoUd. G. W. Ry. v. Solihull R. 1). C. 
(1902), 86 L. T. 852. Distd. Stretford U. D. C. v. Man- 
chester South Junction & Altrincham Ry. (1903), 68 J. P. 

-r TafT Vale Ry. v. Pontypridd U. D. C. (1905), 

93 L. r. 126; Stourclifle Estates Co. v. Bournemouth 
> [1910] 2 Ch. 12. Reid. Stevens v. Met. Dist. Ry. 
(1886), 29 Ch. D. 60 ; Thames River Consorvatars v. 
Southwark & Vauxhall Water Co. (1897), 13 T. L. H. 156 ; 

r. Sutton, SouthooatcB & Drypool Gas Co., 
11898] 2 Ch. 614 ; L. A N. W. Ry. v. Runcorn K. C., [18U8J 
1 Ch. 34 ; G. W. Ry. v, Talbot, [1902] 2 Ch. 759 ; S. E. Ry. 

,,4^3ociated Portland Comeut ManufacturcrH, [1910] 
1 (^. 12 ; G. O. Ry. v. Balby-with-Hexthorpe U, O., 
A.-G. V. G. 0. Ry,, [1912] 2 Ch. 110 ; County Hotel & 
Wine Co. V. L. & N. W. Ry., [1918] 2 K. B. 261 ; lie 


Plymouth Corpn. & Walter, [1918] 2 Ch. 364 ; Thamch 
Conservators v. Kent, [1918] 2 K. B. 272. Aa io (2) Ooiud. 
Be Met. Dlst Ry. & Cosh (1880), 1.3 Ch. D. 607. ger^aUy, 
Mentd. Sevonoaks, Maidstone & Tunbridge Ry. v. L. C. A D. 
Ry. (1879), 11 Cb. D. 025 ; Davis v. Leicester Cor^., 
[1894] 2 Ch. 208 ; M. S. & L. Ry. r. Anderson, [1898] 2 Ch. 
394 ; Hackney (5orpn. r. Lee Conservancy Board, [1904] 
2 K. B. 641. 


140. Premises used as stable — Until required 

for authorised purposes — Right to claim right of 
way — From highway to stables.] — ^A railway co. 
purchased under the powers of their Act, a piece 
of land on which was a stable. By the conveyance 
to the CO. the premises were granted together with 
all rights, members & appurtenances to the here- 
ditaments belonging or occupied or enjoyed as 
part parcel or member thereof. The vendor hod 
many years previously made a private road from 
the highway to the stable over his own land for 
his own convenience & had used it ever since. 
The soil of this road was not convoyed, to the co. 
& no express mention of it was made in the con- 
veyance. Pltf, i*efused to allow the co. to use the 
road: — Held: (1) notwithstanding the unity of 
possession of the stables A the private road at the 
date of the conveyance to the co., a right of way 
passed to the co. under the general words in the 
conveyance ; (2) the fact of the stable having 

been purchased by a railway co. for the purposes 
of their imdertaking did not preclude them from 
claiming the right of way so long as they used the 
premises as a stable, which they might lawfully 
do till such time as they were required for the 
special purposes of the railway, or were sold as 
superfluous land. 

(3) Qu, : whether the railway co. woidd be 
entitled to claim the nght of way after they had 
ceased to use the premises as a stable & had con- 
vert^ed them to some purpose connected with the 
railway. — B ayley v. Great Western Ry. Oo. 
(1884), 20 Ch. D. 434 ; 61 L. T. 337, 0. A. 

Annotaiiona : — Aa to (1) Consd. Brown r. Alabaster (1887), 
37 Ch. D. 400. Apld. Schwann v. Cotton & Hayles (1910), 
85 L. J. Ch. 689. RMd. Be Peek A London School Board, 
[1893] 2 Ch. 316; BroomfloM v. Williams, [1897] 1 Clu 
602 ; AUhusen v, Ealing & South Harrow Ry. (1898), 78 
L. T. 286. A a to (2) Distd. Titchmarsh v. Royston Water 
Co. (1899), 81 L. T. 673. Refd. Foster v. L. O. & D. Ry. 
(1894), 71 L. T. 855 ; May r. Belleville, [1905] 2 Ch. 605 ; 
Be Walmsloy & Shaw’s Contract, [1917] 1 Ch. 93. Aa to 
(3) Reid. A.-G. r. Toddington U. C., [1898] 1 Ch. 66 ; 
Milner’s Safe Co. v. CV. N. A City Ry., [1907] 1 Ch. 208. 

141. Temporary letting of part for erection of 
chapel — Not inconsistent with authorised purposes.] 

— Onslow v. Manchester, Shepfietjd & Lincoln- 
shire Ry. Co. (1895), 04 L. J. Ch. 355 ; 72 L. T. 
256. 

142. Dedication of right of way — Whether 
incompatible with authorised powers — By canal 
company.] — Land acquired by a co. under an 
Act of IWliament for the purposes of their under- 
taking as specifled by such Act may bo dedicated 
by them as a public highway, if such use by the 
public bo not incompatible with the objects pre- 
scribed by the Act. — G rand .Junction Canal Co. 
V. Petty (1888), 21 Q. B. D. 273 ; 67 L. ,1. Q. B. 
572 ; 59 L. T. 767 ; 52 J. P. 692 ; 36 W. R. 795, 
C. A. 


Annotaiiona : — ^Expld. Foster v, L. C. & D. Ry. (1894), 71 
L. T, 855 ; Re Gfonty & M. S. & li Ry., [1896] 2 Q. B. 439. 
Consd. Tyne Improvement Gomrs. v. Xmrie, A.-G. v. Tyne 
Improvement Gomrs. (1899), 81 L. T. 174. Ezpld. 
G. W. Ry. V. SolihuU R. D. O. (1902), 86 L. T. 852. Consd. 
A.-G. i>. L. & S. W. Ry. (1905), 69 J. P. 110. Bxpld. Tail 
Vale Ry. v. Pontypridd U. D. C. (1905), 93 L. T. 126. 
Consd. Arnott v. Whitby U. D. C. (1909), 101 L, T. 14. 
Apld. Arnold i;. Morgan, [1911] 2 K. B. 314. Consd. 
County Hotel & Wine Co. v. L. Sc N. W. lly., [1018] 2 K. B. 
251. Refd. Stretford U. D. C. v. Manchester South 
Junction &; Altrinoham Ry. (1903), 1 L. Q. R. 683 ; 
L. Sc Y. Ry. V. Davenport (100^ 70 J. P. 129 ; Thames 
Conservators r. Kent, [1918] 2 K. B. 272. Mentd. A.-(I. 
V, Horner (1913), 82 L. J. Ch. 339. 
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COMPULSOEY PUECHASB OP LaKD AND COMPENSATION. 


Sect. 4. — Ileairiciions as to user of land. Pari III, 
Sect 1 : Sub sects, 1 t&: 2, B, & C,'\ 

143. -•] — A statutory body 
cannot dedicate to the public a right of way winch 
would be incompatible with the special purpose 
for which it was incorporated. — G reat Western 
Ry. Co. V, Solihull Rural District Council 
(1902), 80 L. T. 862 ; 60 J. P. 772 ; 18 T. L. R. 
707, C. A. 

Annntaiiona : — Conid. A.-Q. if, L. & 8. W. Hy. (1906), 3 
L. Q. K. 1327 : Couaty Hotel & Wine Co. e. L. & N. W. Ry., 
[1918) 2 K. B. 251. Refd. O. W. Ry. v. Talbot, [19()25 
2 Ch. 759 : Tail Valo Ry. v, Pontypridd U. D. C. (1905), 
93 L. T. 126 ; L. & Y. Ry. v. Davenport (1906), 4 L. G. R. 
425 ; G. C. Ry. v, Balby-wlth-Hexmorpo U. C., A.-G. v, 
Q. O. Ry., [1912] 2 Ch. 110 ; Thames Conservators v. Kent, 
[1918] 2 K. B. 272. 

144. .] — A statutory body has 

no i)ower to dedicate to the public a right of way 
over its property if such dedication would be in- 
compatible with the special purposes for which 
the statutory powers were conferred upon it, but 
such a body has power to dedicate a right of way 
along the embankment of a reservoir where such 
dedication need not result in the cost of the upkeep 
& maintenance of the undertaking being materially 
increased. — L ancashire & Yohkshirb Ry. Co. 
V, Davenport (1900), 70 J. P. 129; 4 L. G. R. 
426, C. A. 

Anmiiation : — Refd. Thames Conservators v, Kent, [1918] 
2 K. B. 272. 

145. Temporary letting of arches for profit — 
By railway company — Authorised.] — A railway co. 
authorised by their special Act to acquire land for 
the purposes of tlic railway & works have also the 
implied power of using land so acquired in any 
manner wliich is not an infringement of the rights 
of other persons & which is not inconsistent with 
the purposes for which the co. was constituted. — 
Foster v, London, Chatham & Dover Ry. Co., 
[1896] 1 Q. B. 711 ; 04 L. J. Q. B. 66 ; 71 L. T. 
8,65 ; 43 W. R. 110 ; 11 T. L. K. 89 ; 39 Sol. Jo. 
95 ; 14 K. 27, C. A. 

Annotations: — Apld. Onslow r. M. S. & L. lly. (1896), 64 
L. J. Ch. 355. CoiUBd. Re Gouty & M. S. & L. Ry., [1896] 


2 Q. B. 489 : Dundee Harbour Trustees v, NlooL [1915] 
A. 0. 550. Refd. Tall Vale Ry. v, Pontypridd tf. D. 0. 
(1905), 93 L. T. 126 ; A.-G. v, Mersey Ry., [1907] I Oh. 
81 ; County Hotel & Wine Co. v, L. & N. W. Ry., J1918] 
2 k, B. 261. Mentd. Mid. Ry. v, Wrigrht (190i). 70 
L. J. Ch. 411 ; Rochdale Canal Co, v. Manohester Ship 
Canal Co. (1901), 86 L. T. 685 ; Young v, Liverpool 
Assmt. Com. (1911), 9 L. G. R. 366. 

146. Regrant of easement of tunnelling — ^By 
railway company.] — By an accommodation wor^ 
agreement a ry. co., who were purchasing a strip 
of land for their line, agreed that the landowner, 
his heirs, appointees, or assigns, might at any 
time thereafter make a tunnel thereunder to join 
the lands severed thereby. The co. also agreed 
to make a certain defined level crossing ; the 
landowner subsequently conveyed the strip to 
the ry. co., reserving to himself the defined level 
crossing & the right to make a tunnel at his own 
expense, the level crossing & the privilege of 
making a tunnel being accepted in lieu of aU other 
accommodation worlSj. Tne site of the tunnel 
was in no way defined : — Held : (1) the provision in 
the agreement as to the tunnel was a personal 
contract & was not obnoxious to the rule against 
perpetuities ; (2 ) the benefit of the contract could 
be specially assigned to a lessee of part of the 
severed lands during the continuance of the 
lease ; (3) as the agreement & reservation amounted 
to a regrant of an easement by the ry. co. to the 
landowner, & not to an e.Kception out of the land 
granted by liim to the co., the right to select the 
site of tlie tunnel was vested in the landowner, 
his heirs, appoint-ees, assigns, & the agreement 
& reservation were not void for uncertainty ; 

(4) the grant of the easement was not ultra vires; 

(5) the agreement was also valid as an agreement 
for a further accommodation work under Railways 
Act, 1815, s, 71 . — South Easteun By. Co. v. 
Associated Portxand Cement MANUPACTUREiis 
(1900), Ltd., [1910] 1 Ch. 12 ; 79 L. J. Oh. 150 ; 
101 L. T. 805 ; 73 J. P. 482 ; 74 J. P. 21 ; 25 
T. L. K. 811 ; 26 T. L. K. 61 ; 54 Sol. Jo. 80, C. A. 

Annotation : — Consd. County Hotel &Wine Co. v, L. & N. W. 
Ry., [1918] 2 K. B. 251. 


Part 111. — Principles of the Law of Compensation. 


Sect. 1.-^WH£RE LAND PURCHASED OR TAKEN. 

See I.ianda Act, 1846, ss. 16-68. 


Sub-sect. 1. — In General. 

See Lands Act, 1 845, s. 68. 

147. ** Lands taken for the execution of works 
— Not applicable when compensation Is sought in 
respect of whole interest in land — Nor when taking 
wrongful.] — The compensation provided for lands 
“ taken for the execution of works,*’ under Lands 
Act, 1 845, s. 68, does not apply where compensation 
is sought in respect of the whole interest in the 
land ; nor to a case where there has been a wrongful 
taking, i.e, a taking without lawful authority, 
though by mistake. 

A railway co. agreed for the purchase of lands 
for £300 with C., the supposed agent of H., who was 
tenant for life of the property oifiy, though believed 
by both contracting parties to be the absolute 
owner. The co. afterwards received notice that 


H. was tenant for life only. Shares to the amount 
of £300 were forwarded to li. with his consent, 
& the co. shortly afterwards entered upon the lands 
without the leave of H., & not having made any 
I payment or compensation other than the above, 
or deposited any sum in the bank. Some disagree- 
ment arose as to boundaries & a right of way, 
& n. five months afterwards having been informed 
of the alleged agreement, wrote to the co. 
repudiating it & denying the agency of 0. It 
afterwards appeared that the lands were in mtge. 
It was also alleged that £300 was a grossly inade- 
quate value for the fee simple in the land. A 
bill was filed by the mtgees, & the second tenant 
for life for an injunction to restrain continuation 
of possession until compensation had been made to 
every person liaving any interest in the lands. 
The co. alleged that pltfs.* remedy was at law, 
under the above sect., & not in equity : — Held : 
pltfs. were entitled to an injunction. — Perks v, 
Wycombe Ry. Co. (1862), 3 Gill. 662 ; 7 L. T. 
150 ; 8 Jut. N. S. 1061 ; 10 W. R. 788 ; 66 B. R. 
674 ; subsequent proceedings^ 1 New Rep. L. 0. 
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Sub-sect, 2. — ^Pbbsoks entitled to 
Compensation. 

See Lands Act, 1845, s. 18. 

A, Owners, 

148. Owner not ascertained at date of entry— 
Purchase-money retained hy promoters for twenty- 
five years — Immediate claim by owner when 
ascertained— Valid.]— By an Act of Parliament 
establishing a canal co., the committee of the co. 
had power, in case any poi*son who should agi*ee 
with the co. for sale of any commons or waste 
should not be able to make a good title to the 
satisfaction of the committee, or in case any person 
entitled to commons or waste lands to be purchased 
by the co. could not be known, to order the pur- 
chase-money to bo paid into ct. In 1812, a 
contract for the purchase of certain lands on 
P. Common was entered into by the co. with S., 
a party whose title to sell was then doubtful. 
The CO., however, took possession of the lands &; 
never paid the purcliase-money into ct. In 1827, 
an ^ Act passed for the inclosure of P. Common, 
& in 1837, an award was made pursuant to that 
Act by which the arbitrator found that 8. was the 
true owner of the lands : — Held : the co. were 
trustees of the purchase-money for S,, & those 
claiming under lum, ^ & as the legislature had 
permitted a bargain with an unascertained person, 
S. & those claiming under him were guilty of no 
laches in not filing a bill against the co. for the 
recovery of the purchase-money before 1837, 
the period when the true ownensliip was ascertained. 
— Catoh V . Croydon Canal Co. (1843), 4 
Y. & C. Ex, 593 ; 13 L. J. Ch. 89 ; 2 L. T. O. 8. 
225 ; 8 Jur. 277 ; 160 E. B. 11^9, L. C. 

149. Owner when land taken.]~^7?a; p. Hunder- 
LAND (Freemen & Stailinqebs) (1852), 1 Brew. 
184 ; 22 L. ,1. Ch. 145 ; 18 L. T. O. 8. 329 ; 16 
Jur. 370 ; 61 E. K. 422. 

160, Executors of owner — Lands devised to 
infant before sale — Death of owner before com- 
pletion.] — He Manchester & Southport By. 
Co. (1854), 19 Beav. 365 ; 52 E. B. 391. 


Annotation .’-—Reid. Haynes v. Haynea (1861), 1 Drew, Sm. 
426. 

151. Conservators as owners of bed and fore- 
shore of river — Notwithstanding consent to building 
of bridge.] — Thames Conservators v. Pimlico 
By. Co. (1868), L. B. 4 C. P. 69 ; 38 L. J. C. P. 
4 ; 19 L. T. 734. 

Annotation : — Consd. Thames Conservators v. Port of London 
Port Sanitary Authority, [1894] 1 Q. B. 647. 

B, Owners of Chattels, 

162. Not entitled — Disused water pipes.] — (1) 

Defts. under their Act of Parliament took land 
under which pltfs.* water pipes were laid. The 
pipes were buried beneath defts.’ embankment, 
& ceased to be used. Afterwards, in making a 
tunnel, defts. took up the pipes. Pltfs. claimed 
compensation for the vidue of the pipes under 
Lands Act 1846, s. 68 : — Held : pltfs. had no 
interest in land, & were not entitled to compensa- 
tion under that sect. 

(2) In an issue stated under the Regulation of 
Railways Act, 1868 (c. 119), s. 41, to try a question 
of compensation, the time for appealing is not 
limited to twenty-one days by B. 8. 0. (1875), 
O. 58, rr. 9 , 15. — New River Co. v, Midi^nd By. 
Co. (1877), 36 L. T. 639 ; 25 W. B. 602, 0. A. 

C, Licensees, 

163. Not entitled — Shooting rights.]— A party 
who has a right of shooting over land by an agree- 
ment, not under seal, with the owner, has not such 
an interest as to entitle him to compensation from 
a railway co., under Lands Act, 1845, s. 68, in 
respect of the shooting being diminished in value 
by the co. constructing a railway over part of 
such land. — Bird v. Great Eastern By. Co. 
(1865), 19 0. B. N. 8. 268 ; 34 L. J. C. P. 366 ; 
13 L. T. 365 ; 11 Jur. N. S. 782 ; 13 W. B. 989 ; 
144 E. B. 790. 

Ar^>t(itwns : — ^Folld. Warr v, L. C. C. (1903), 88 L. T. 689. 
Refd. Wright V. Shrubb (1887), 4 T. L. H. 32. 


154. Use of board room.] — M unicipal 

h^iEEHOLD Land Co. v. Metropolitan & District 


PART III. SECT. 1, SUB-SECT. 2. —A. 

m. Owner not ascertai^ied at date 
of entry — Compensation paid to another 
•^Promoters liable to true owner. 
Defts. (lid not give the owner of laud 
notice to appear before tlie arbitrators, 
but treated the land as that of another 
person, & paid him amoiini awarded ; 
— i/cW ; dofts. remained liable to the 
true owner, — Tbompson v. Sydmey 
City (1905), 40 N. S. K. 662.--CAN. 

Person claiming under 

possessory title— Land taken while title 
inchoate.] — Land was resumed hy 
Minister of Public lustruotlon. At 
date of resumption the rightful owner 
8c out of possession, & 
r . had ten years previously entered 
into poBsesBlon as vacant land, on- 
olosod it, & to the date of resumption 
held exclusive possession without 
notice of any adverse claim, received 
routs & p^d rates & taxes & the land 
name in rate books : — 
«cja : t . not a more trespasser, but 
Md a possessory title, good at dat^ of 
againat every one but the 
rightfid owner, & in course of bwomlng 
absolute as against him. Having been 
doprivod of the land, he had a primd 

<^ORip<>xisation within 
Ac(iulBltlon Act, 1880, s. 13. 
which was not excluded by the clr- 

HfiA acquired 

title of rightful oumer. — ^Pkkry v 

CL1B80LD, 11907] A. C. 73,-~AUS. 

iaken.h-Uhe 
©xproprlation, 
owner, is the true 
owner . — ju Toronto Suburban Ry. 


Co. 8c Rogers (1920), 48 O. L. II. 72.— 
CAN. 

o. Purchaser from onmer — A fter 
expropriation of porf.]— Land forming 
part of a block owned by A. was com- 
pulsorily acquired by a ry. co. ; A. 
conveyed the whole block to B. : — 
Ueld : the conveyance did not of 
itself carry to B. the right to com- 
pensation for the part taken. — 
Eshkry V. Grand Trunk Ry. Co. 
(1891), 21 O. K. 224.— CAN. 

p. Person in possession as owner 
— Railway Act, 1888.}— Under above 
Act the person in possession as owner, 
is entitled to oomponsatlon, & the 
matter of title is to be held in abeyance 
until a later stage in the expropriation 
proceedings. — Stewart v. Otpawa 8c 
New York Ry. Co. (1899), 30 O. R. 
599.— CAN. 

q. Tenants in common — Infants — 
Conveyance by parent not being guardian 
— Railway Act, 1808.1 — The mother of 
infants, resident with her, being en- 
titled to a third undivided interest in 
laud, they owniug the residue, by deed 
agreed witli a ry, co. to grant a right 
of way “ through niy laud in P., con- 
sisting of such portion of Jots 18 & 19 
as may be required to carry the ry, 
across said lots,** 8c conveyed to them 
accordingly. At time of convoy ance 
she liad not boon appointed guardian to 
her ohJldren : — Held : under above 
Act her deed barred the childrtuPs 
interest as well as her own, 8c they were | 
therefore not entitled to compensation. 
— Dunlop tJ. Canada Okntral Ry. 
Co. (1880), 45 U. 0. R. 74.— CAN. 


r. Under will — Refusal to 

carry out testator *s wish to dedicate, 
as road — Not entitled to condensation 
— Railway Act, 1906.]— Canadian 
Northern Ry. Co. v. Billings (1914), 
21 Can. Ry. Cas 310; 32 D. L. R. 
351.- CAN. 

PART HI. SECT. 1, SUB-SECT. 2.— B. 

8. Kntitled — Machinery.] — A foun- 
drj" was expropriated & the owner 
was unable to find suitable premises 
elsewhere to carry on his business : — 
Held : entitled to compensation for 
the depreciation in value of the 
machinery & other personal property 
w’ith which his foundry was fitted up. — 
R. r. Tiiom'SON (1907), 11 Exch. C. R. 
ICl ; 27 C. L. T. 6C9.— CAN. 

— -R. v. Stairs (1907), 


a. 


11 Exch. C. R. 137 ; 27 C. L. T. 670.- 

CAN. 

PART III. SECT. 1, SUB-SECT. 2.— C. 

b. Entitled — Where licence irre- 
vocable — Public Works Act, 1882, s 4.1 
— In 1848, P., with leave of Govt., 
moored a ship on tho foreshore of a 

J mbllo harbour & used it as a wharf ; 
lo afterwards substitiitod a Jetty in 
its place, which, at Govt.. *8 request, was 
lengtliened, & used by Govt, till 1878, 
8c a rent paid for such use : — Held : P. 
had acquired a perpetual right to the 
jetty for the purimse of the original 
liconce so as to entitle lilm to com- 
pensation under above Act.- — Pldimsr 
V. Wellington Corpn. (1884), 9 
App. Cas. 699 ; 63 L. J. P. C. 105 ; 61 
L. T. 476.— N.Z. 
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Compulsory Purchase of Land and Compensation. 


. 1. — Where land purchased or taken : Sub-sect 
2, C., I). & hJ . ; sub-sect 8, A. <£? 

Railways J oiNT CojvncrrrEE (1883), 1 Cab. & El. 
184. 

Annoiaiion FoUd. Warr t>. L. C. C. (1903), 88 L. T. 689. 

155 , Exclusive right to sell refreshments^ 

etc., in theatre.] — By a contract made between 
tlie lessees of a theatre & pltfs. it was agreed that 
pltfs. should have the exclusive right for a term of 
years to supply refreshments in the theatre, & 
for that purpose should have the necessary use 
of the refreshment rooms, bars & wine cellars 
of the theatre, & that they should have an exclusive 
right to advertise, & let spaces for advertisements, 
in certain parts of the theatre : — Held : the 
contract did not confer on pltfs. an interest in 
land which could form the subject of compensation 
under Liinds Act, 1845, s. 08. — Waru (Frank) 
& Co. Ltd. v. London County Coi^Ncn., [1004] 

1 K. B. 718 ; 73 L. J. K. B. 362 ; 00 L. T. 868 ; 
68 J. P. 385 ; 52 W. R. 405 ; 20 T. L. R. 346 ; 

2 L. G. R. 723, C. A. 

Annoiaiion : — ^Distd. Joel v. International Gircua & Chrlatinas 
Fair (1920), 124 L. T. 459. 

D. LcssceSf Yearly TenmdSy cic. 

Sec Pai’t XI 11., 2 ^ost. 

tJ, Incumbrancers. 

See Part XIII., post 


Sub-sect, 3. — Subjects and Measure of Com- 
pensation — ^Ascertainment of Valite op 
Land purchased or taken. 

See Lands Act, 1815, s. 49. 

A. In General. 

156. Principles of valuation.] — (1) Where an 
owner of two contiguous pieces of land , forming an 
area suitable, A it may be best suited, for develop- 
ment <to use iis one building site, sells under com- 


pulsion a part of one piece & without any reference 
to his interest in the other piece, the purchase 
price for the land so contracted to be sold must be 
ascertained without reference to the vendor^s 
interest in the other piece, & is not to be ascertained 
by deducting the value of what is left to the owner 
of the two pieces after the sale from their aggregate 
value immediately prior to the sale. 

(2) From this it results that the ma.tter resolves 
itself into an inquiry as to the mode in which the 
amount to be paid as purchase-money is to be 
ascertained. In answering such inquiry the 
following propositions may, I think, be treated as 
established by authorities binding on this ct. : 
(1) the value to be ascertained is the value to the 
vendor, not its value to the purchaser ; (2 ) in 
dxiug the value to the vendor all restrictions 
imposed on the user & enjoyment of the land 
in his hands are to be taken into account, but the 
possibility of such restrictions being modified or 
removed for his benefit is not to be overlooked ; 
(3) market price is not a conclusive test of real 
value ; (4) increase in value consequent on the 

execution of the undertaking for or in connection 
with wiiich the purchase is made must be disre- 
garded ; (5) the value to be asceHained is the 

price to be paid for the land with all its potenti- 
alities & with all the use made of it by the vendor ; 
(6) the true contractual relation of the parties, 
that of purchaser & vendor, is not to be oV* 3 cured 
by endeavouring to constme it as another con- 
tractual relation altogether, that of indemnificr 
& indemnified (Eve, J.). — Jlc South Eastern 
Ry. Co. & London County Council’s Contract, 
South Eastern Ry. Co. xk London County 
Council, [1915] 2 Ch. 252; 84 L. J. Oh. 756 ; 
113 \j. T. 392 ; 79 J. 1\ 545 ; 13 L. G. R. 1302 ; 
sxd) nom. T^ondon County Council xu South 
Eastern Ry. Co. 59 Sol. .lo. 508, C. A. 

157. Land subject to restrlctions.J-;- 

Wlicre land is taken compulsorily for public 
purposes, the value upon w'hich compensation is 
to be assessed is the value t-o the old owner who 
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156 i. Principles of valualion.) — Tbo 
true principle of the luw of compensa- 
tion fs founded on common sense ; it 
its measure is neither the Kain nor loss 
of tl»e person who takes the land, hut 
the loss of the person from whom the 
land is taken. — N ew Zeai.ani> it 
Austualian Land Co. v. Lands 
Ministku (1895), 13 N. Z. L. il. 714. — 
N.Z. 

0. Value to owner — Not to 

iaicer.l — C/Ompensation for land taken 
is to be estimated upon the value to the 
owner, not the value to the taker. — 
Green r. Canadian Northern Ry. 
Co. (1915). 30 W. L. K. 572 : 7 W. W. R. 
1072; 22 1). L. R. 15.- CAN. 

d. .1 — R. V. Nagle 

(1917), 17 Exch. C. R. 88 ; 40 D. L, R. 
206.— CAN. 

e. J — Fraser i’. 

Frasekvilije City, Same v. Same. 
(1917), 86 L. J. P. C. 91.— -CAN. 

f. Barrett 

(1919), 19 Exch. C. R. 175 ; 49 D. L. R. 
138.— CAN. 

, _ , value of 

land to the owuer is what must be 
regarded, & that is the price which it 
w'ill fetch if disposed of on most 
rofltablo terms. Tlie owner is not lo 
e deprived of the most advantafircous 
way of BclJiiiff his land by reason of the 
fact that it is subject to immediate 
acquisition. — Bombay Improvement 
Trusitceb V. Karbandab (1908), I. L.R. 
33 Bom. 28.— IND. 

h. Not price which might 


be obtained on voluntary sale in open 
market. \ — Rc Grant's Estate (No. 
2), U914] 1 I. K. 364.— IR. 

k. -- Not ** saleable ” value.] 
-The amount of compensation for 

land compulsorily taken is the value 
of the land to the person from 
whom it is taken, which is not necea- 
sarlly the “ saleable *’ value. — Husskli. 
V. Lands Minister (No. 2), Sainsbuby 
V. Lands Minister (No. 2) (1899), 17 
N. Z. L. R. 780.— N.Z. 

157 i. La?id subject to restric- 

tions.] — A ry. CO. ran their lino 
diagonally through claimant's land 
taking 12 '5 acres i—Hcld : the value 
of land is its value in the owner's 
iiaods, subject to such rostrictious 
upon its use as may exist & not the 
value it will have in the hands of the 
CO. free from all restrictions. — Re 
Tvejt & Canadian Northern Ry. 
Co. (1913), 25 W. L. R. 188,— CAN. 

157 ii, .1 — R. V. Lack 

(1920), 20 Exch. C. R. 113.-- <5AN. 

l. Where dijferent classes of 

property.] — In assessing componsaiioii 
for lands compulsorily taken arbitra- 
tors must confine thoinsclves to one 
basis of, valuation only. If the lands 
as a whole are valued as commerciul 
property, nothing can be added to 
sucli valuation on tho basis of de- 
j)reciaUon in the residential value of 
the lands or any part thei*eof. — 
IlAW’KiNH V. Halifax City (1913), 12 
K. L. U. 167 ; 10 D. L. R. 747.— CAN. 

m. Annxial value of produce.] 

— in assessing compensation for lands 
acquired where tho lotting value of 


lands is not ascertainable & the selling 
value of lauds in tho neighbourhood 
docs not alTord a reliable guide, tlie 
best course is to ascertain w’bat Is the 
annual value of tho produce of the 
land in question & to proceed on that 
ba.sis. — Ram Saho y Shah v. Secretary 
oE State for India (1904), 8 C. W. N. 
671.— IND. 

n. Market value — Basis of 

valuation — Price of adjoining pro- 
perties.] — When lauds possess a certain 
vuluo for building purposes at the time 
of expropriation, but that value canuot 
be ascortalned from an actual sale of 
any lot or part thereof, the sales of 
similar & similarly situated properties 
constitute the best test of such value. — 
Falconer v. R. (1889), 2 Exch. C. R. 
82.— CAN. 

o. .] — R. V. 

Murphy (1909), 12 Exch. C. R. 401 ; 
27 D. L. R. 405. - CAN. 

p. -.] — R. 
McLaughlin (1915), 15 Exch. C. K. 
417 ; 26 D. L. K. 373.— CAN. 

q. ^.] — R. r. 

Grass (1916), 18 Exch, C. R. 177. — 

CAN. 

a, Ksiimated at best 

use to which land can be put .] — The 
owner of property is entitled to get the 
market value of iiia laud, estimated at 
the best use it can be put to. — R. v. 
Lynch (1915), 19 Exch. C. R. 198. — 
CAN. 

b. —.)— Where govt. 

takes property under statutory powers, 
owners should obtain such measure of 
compensation as Is warranted by the 
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parts with the property, not the value to its new 
owner who takes it over. If therefore the old 
owner holds the property subject to restrictions, 
the question of how far those restrictions affect 
the value is to be considered in assessing the 
compensation. — Coriue v, MAcDBRMorr, LlOli] 
A. C. 1050; 83 L. J. P. C. 370; 111 L. T. 052, 
r. C. 


B, Potential Value, 


158. Church land— Prospective use for secular 
purposes to be considered.] — Hilcoat v, Canter- 
bury & York (Arctirps.) (1850), 10 0. B. 327 ; 
10 B. J. O. P. 376 ; 15 L. T. O. S. 344, 365 ; 138 
E. R. 132. 


Annotations ; — ^Distd. Stebbingr r. MotropoUt-au Board of 
Works (1870). L. R. 6 Q B. 37. Consd. Re C. & 8. L. Ry. 
& St. Mary Woolnoth & St. Mary Woolohuroh Haw, [1903] 
2 K. B. 728 ; Conic v, MacDormott, [1914] A. C. 1050. 


159. .1 — By their special Acts which 

incorporated the Lands Act, 1815, except where 
expressly varied, a railway co. were empowered 
to take land adjoining a church & an easement 
or right of using the subsoil under the church, but 
were prohibited from taking any ijart of the church. 


The CO. having given notice to treat for part of 
the adjoining land & the subsoil under the church ; 
— Held : (1 ) there was nothing to show an inten- 
tion that the church should remain in situ in 
perpetuity ; & (2) in assessing the compensation 
to be paid by the co. jhe arbitrator was entitled 
to award compensation under I.<ands Act, 1845, 
s. 63, for severance or the injurious affecting of the 
other lands, upon the basis that the site of the 
church might under a scheme under the Union of 
Benefices Act, 1860 (c. 142), or otherwise at some 
future time cease to be the site of a church & become 
available for building ; & (3) the arbitrator was 
at liberty to draw his own conclusion as to when 
that time would be likely to arrive. — City & South 
London By. Co. v, St. Mary Woounoth & St. 
Mary Woolchurch Haw, United Parishes, 
[1005] A. 0. 1 ; 74 J.. J. K. B. 147 ; 92 L. T. 34 ; 
09 .T. P. 101 ; 21 T. L. R. 127, H. L, 

Burial grounds.] — See Buriat. &; Cremation, 
Vol. VI r., pp. 550, 651, Nos. 280-285. 

160. Agricultural land — Prospective value as 
building land — Severance with access cut off.] — 
By the construction of a railway part of an owner’s 


ourront price of similar property in 
tho neigrhbourhood, without special 
rolorenco to tlio price which owners 
may previously have given for it. In 
accordance with thi.s principle, tho 
question for enquiry is, what is tiie 
market value of the property, not 
according to its present disposition, 
but laid out in the mo.st lucrative way 
in which owners could dispose of it. — 
ritKMCllAND BUHKAL V. COLLKCTOll OP 
Calcutta (1876), I. L. U. 2 Calc. 103.— 
IND. 


c. *roflt from 

the most advantugeons disposition of 
land is one te.st for determininff its 
market price. Tho probable use of 
land in the most advantageous way 
In accordance witli the use already 
made of neighbouring lands leads to 
Bpoculativc a<ivance in prices to which 
regard should bo paid. Tlie utility of 
land is an element for consideration 
in e.'^timating its value, i,c. the utility 
which may bo calculated by a prudent 
business man. The market value of 
the Ofjqnired lands is also to be ascer- 
tained from recent instances of galea 
in the same or In adjoining localities, 
iVc from tlie average rental of sirnilar 
lands in tho vicinity If there is any 
dispute as to tho relative value of 
interests, the judge Hhoiild determine 
the total amount payable for tho land 
leaving the question of apportionment 
to b(i decided in a separate proceeding. 
Tho general demand for land, and the 
coiisequeut reflex action on tho prices 
of all (‘lasses of lands, is a factor in 
the c-alculation of tho market value of 
the lands under acquisition. — F ink v. 
Skouktary of Statk for India (1907), 
I. L. R. 34 Calo. 599.— IND. 


d. Not necessarily 

proper test. ) —The price which the land 
would fetch in the market is not 
necessarily the nropor te.st. The ct. 
must consider all circumstances, & see 
what sum of money will place tho dis- 
possessed owner as nearly as possible 
in a similar position financially. — 
Roh.sell V. J.1AND8 Minister, Sains- 
RURV V. Lands Minisitcr (1898), 17 
N. Z. L. R. 241.— N.Z. 


9. 


— Based on capitalis 

rental — After deducting repairs .] — . 
assessing the market value of hoii 
property the ct. may award a capit 
sum which at the rate of six per cor 
per annum, would yield interest equ 
to tho ascertained annual rental of ti 
premises after deducting the amou: 
ne^ssarlly expended for amiual ropaii 
—Carey v. Band Miya, (Urey 
KaluMita (1872), 3 0 Bom. 34.— INJ 


Whether additional 


allowance for cnmjnilsory sale.] — In 
assessing tho value of laud compulsorily 
taken a reasonable percentage may bo 
awarded Jn respect of the sale being 
comnulsory, in addition to tho actual 
market value of the land.^ — Leslie v. 
Board of Land Sc Works (1876), 2 
V. L. H. 21.— AUS. 

g, Wilson, 

Sc State ELKtJTRiciTY Commission of 
Victoria, [1921] V. L. R. 459.— AUS. 

h. .] — Where the 

actual value of lands can be closely Sc 
accurately determined, a percentage 
of such actual value should be added 
for compulsory taking ; but where 
that cannot be done, & ivhcro the price 
allowed is liberal & generous, nothing 
should bo added for such taUng. — 
Symonds V. R, (1903), 8 Exeh. C. R. 
319.— CAN. 

j, ] — Whore full 

compensation has been awarded there 
is no warrant for adding a bonus or 
percentage to the amount awarded. — 
Rc Watson Sc Toronto City (1916), 
27 U. W. K. 367 : 38 U. L. R. 103 ; 32 
1). L. It. 637.— CAN. 

k. .] — R. V. 

Vahste & Co., Ltd. (1917), 17 Exch. 
C. R. 75 ; 40 D. L. R. 306.— CAN.' 

I — There is no 
deflnil-o rule that in estimating the 
value of land taken comjnilsorily 
10 per cent, should be added on the 
ground that tho land is taken com- 
pulsorily ; but a compensation ct. 
ought to make a lil>eral estimate, which 
may in many cases amount to 10 per 
cent, above what tho ct. considers a 
vendor anxious to sell might be willing 
to take. — Russell v. Lands Minisi'er, 
Sainhbury V. Lands Minister (1898), 

3 7 N. Z. L. R. 241.— N.Z. 

m* . Ocenjried un- 

occupied land,} — In dotormining cora- 
peusatiou for land taken for public 
purposes, the ct. distinguished between 
occupied Sc unoccupied land. In tho 
case of the former the income yielded 
was taken into account to consider tho 
number of years* purchase to bo 
allowed, &, in estimating the value 
of godowus yielding rent, deduction 
was made for tlie (‘hauco of some of 
them being unoccupied for part of tlie 
year, & for periodical repairs & taxes. 
In the case of unoccupied land, tiie 
tiling to bo looked at was not the cost 
of wjiat bad been done to preserve the 
land or the money spent on improve- 
ments, but tho market value at the 
time, witli an allowance for the manner 
In which tho land was taken from 
claimant. — Cou-ErTOR of Hoouhly v. 


Raj Kristo Mookerjee (1874), 22 
W. R. 234.— IND. 

n. - — Vacant land 

producing no income.} — Where property 
yields practically no revonuo & is not 
occupied, no allowance for compulsory 
taking should be allowed. — R. v. 
Hearn (1916), 10 Exch. C. R. 146: 
revsd, 55 S. C. It. 562.— CAN. 

o. * Determined with 

reference to wUure of title..}— T }\q market 
value is to bo determined with reference 
to t,ho nature of tho title. — S ambon r. 
R. (1888), 2 Exch. C. R. 30.— CAN. 

p. Determined vdlh 

reference to owncr*a rights.} — R. v. 
Canadian Pacufip Lumukr Co (1915), 
15 Exch. C. R. 350 ; 26 D. L. It. 80.— 

CAN. 


PART III. SECT. 1, SUB-SECT. 8.—B, 

q. Whether prospective capahUities 
considered.} — In assesBlng compensa- 
tion the prospe<5tive cupanililies of tho 
property taken must bo considered, 
as they may form an important 
element in determining its real value. — 
liEFEBVRic V. R. (1884), 1 Exch. C. R. 
121. — CAN. 

r. . ] — In assosslng damages 

in cases of expropriation, regard should 
bo had to prospective capabilities of 
tlie property wldch arise from its 
situation & character. — -P aint v. R. 
(1890), 2 Kxch. C. R. 149 ; 18 S. C. K. 
718.— CAN. 


■. .] — He Gilbert & Saint 

.John Horticultural Abhocn. (1897), 
1 N. B. Eq. Rep. 432.— CAN. 


t. .] — It. V. MoNuroN Land 

Co. (1912), 10 E. L. R. 333.— CAN. 


, u.— — — R. V. 

19 Exch. C. R. 198. — 


Lynch 

CAN. 


(193.5), 


a. 


— .J — wnen a lana is com- 
pulsorily acquired, any use to wliicli 
the land may be put in future should 
not be taken into consideration in 
detennining its value. — ^Manindra 
Chandra Nandi v. Secretary of 

I- K- 41 

Calc. 967.- 'IND. 


k, - When land improved,} — 
An arbitrator may take into account 
the potential value of property when 
improved after allowing for the cost 
of improving it, as a moans of arriving 
at its actual value. — Re Macpherson 
TokontO (18»5). 26 O. n. 

658. — CAN. 


158 i. Church land — Drospedive use 
for secular %mrpose.8 to he considered .} — 
Land belonging to a religious body 
was expropriated : - ' 
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Sect 1. — Where land purchased or taken: Sub-sect 
3, J?, <fe(7.] 

land was taken, Ac several acres were severed from 
the rest, & all access cut ofT ; the land was at the 
time the railway was constructed agricultural, 
but it had a praspective value for building : — 
Held : the com;pensation jury, valuing it as 
building land, might estimate the damage by 
severance as if all access were cut off, without any 
regard to the power of justices to order accommo- 
dation works under Railways Act, 1846, sa. 68, 
69, as those works could only be ordered with 
reference to the land as then used for agricultural 
purposes, &; would have been useless as an access 
to building land. — R. v. Brown (1867), L. R. 2 Q. B. 
630 ; 36 L. J. Q. B. 322 ; 16 L. T. 827 ; 32 J. P. 
54 ; 16 W. R. 988. 

Annotuiione : — Confld. Tall Vale Hy. v, Ganuing, [19091 

2 Ch. 48. Refd. Mid. Ry. v, Gribble, [18951 2 Ch. 129; 

Rhondda & Swansea Ry. t>. Talbot, [18071 2 Ch. 131 : 

L. & N. W. Ry. V. Runcorn R. O.. [18981 1 Ch. 34 ; G. W. 

Ry. V. Talbot, [19021 2 Ch. 759. 

161. Land suitable for intended erection of 
buildings — Mills — Profits from supplying water to 
mills when built — Reservoir on adjoining land.J — 

A railway co. took land on which cotton-mills 
would probably have been built ; the owner had 
other land on which he had built a reservoir from 
which water might be supplied to such cotton- 
mills when built. In proceeding under Lands Act, 
1846, t-o ascertain the compensation, the umpire 
received evidence as to the pi*oflts which might 
have been derived from supplying water to the 
mills wdien built, & awwded compensation for t he 
loss of those prospective profits : — Held : the 
umpire was right in receiving the evidence & in 
awarding such compen.sation. — Ripley v, Great 
Northern Ry. Co. (1875), 10 Ch. Ajjp. 435 ; 
23 W. R. 686, L. .TJ. 


102 . School — ^Nothing done towards carry- 

ing out intention — Special adaptability to be con- 
sidered.] — ^Bailey t?. Isle of Thanbt Light 
Rys. Co., [1900] 1 Q. B. 722 ; 69 L. J. Q. B. 442 ; 
82 L. T. 713 ; 48 W. R. 689, D. 0. 

Land especially adapted for promoters* purposes.] 
— See Sub-sect. 3, 0., post 

163. Minerals likely to prove profitable.] — 
Where in an action for compensation in respect 
of land compulsorily taken for public purposes the 
jury, after hearing the conflicting evidence of 
experts as to the existence of payable coal there 
under, assessed damage>s in respect thereof : — 
Held : (1) there was no rule which imposed upon 
a pltf., in order to sustain such verdict, the burden 
of proving by costly experiments the mineral 
contents of liis land ; (2) it did not follow that 
because a seam of coal was not presently workable 
at a profit that no compensation was to be given 
for it if it was likely to iirove profitable in the future. 
— Brown v. Railways Comr. (1890), 16 App. Oas. 
240; 59 L. J. P. C. 62 ; 62 L. T. 469, P. 0. 
Annotation: — Chnerailu* Mentd. Alloock v. Hall, [1801) 

1 Q. B. 444. 

164. Right to grant licences — For use of Thames 
foreshore — Land required for landing places — Value 
of right to be considered.] — Thames River Con- 
servators v. London, Tilbuiiy & Southend Ry. 
Co. (1892), 68 L. T. 21 ; 3 R. 178. 

Damage by severance.] — See Sect. 2, post 

C. Special Adaptability, 

165. Land taken for reservoir — Value enhanced 
by natural adaptability to be considered.] — He 

Riddell & Newcastle & Gateshead Water 

Co. (1879), 90 L. T. 44, u., C. A. 

Annotation : — Consd. Re Qongrh 8c Aspatrla, Silloth & District 

Joint Water Board, [1904] 1 K, B. 417. 

100 , J — OsRALiNsicY (Countess) 


Held: ovidenoo waa admiasiblo to 
Bhow tho value of the land as a building 
Bite for ahops 8c offices, intended to bo 
built f(»r the purpose of letting the 
same 8c tiius obtaining a revenue for 
church purposes.- -Dutoii Uepoumed 
Chuboh V. Cape Town Town Counoil 
(1898), 15 S. C. 14.—S. AF, 

0 . AgricuUural land — Prospective 
value as residential property.] — Lands 
had a prospective value for resi- 
dential purposes, besides their value for 
agrioulturaf purposes : — Held : tho ct. 
entitled to take such prospective value 
into consideration. — Turnbull Real 
Estate Co. v. R., Corkery v. R., 
Dbbury r. R. (1903), 33 S. C. R. 677. — 
CAN. 

161 i. Land suitable for intended 
erection of buildings.] — Land on which 
the owner was about to erect a build - 
iug, was compulsorily acquired : — 
Held : evidence of tlie net rental that 
the proposed building would produce 
was admissible as showing the income 
likely to be produced by the property 
either to the existing owner or a 
possible purchaser. — ^ScOTTisn Halib, 
Ltd. V . The Minister (191 r>), 15 
S, R. N. S. W. 87 ; 32 N. S. W. W. N. 
26.-~'AUS. 

161 ii. Adjoining street — Hue- 

law restricting use of street — Possibility 
o/ repeal.]— Land fronting a street was 
expropriated, a city byelaw prohibited 
the erection of a building within a 
certain distance of tho street : — Held : 
the possibility or probability of the 
byelaw being repealed, & the possihility 
of the owner being able to use tho land 
for commercial purposes at some future 
date was not too remote to found a 
claim for componHation. — Re Gibson 
& Toronto City (1913), 28 O. L. R. 
20 ; 4 O. W. N. 612 ; 11 D. L. R. .529. 
—CAN. 

d. Material in land giving potential 


value.] — While material in the boU of 
the lands expropriated may largolv 
increase the potential value of sucii 
lands, the ot. will not go into abstract 
calculations with re.spoct to the 
quantity of such material in situ, but 
will treat the lauds as possessing a 
value that Is entire & indivisible. — 
R. V. Kendall (1912). 14 Exch. C. R. 
71 ; 8 D. L. R. 900.— -CAN. 

e. .] — Behahrjkll v. K. (1919), 

19 Exch. C. R. 95 ; 48 D. L. R. 272.— 

CAN. 

f. Land in vicinity of prospective 
tramway.] — The oulianoement in tho 
value of land by reason of the pro- 
bability of a tramw'ay coming to tlie 
district & the Ruitablllty of tho land 
for probable- tramway purposes is to 
bo taken into account. — ife Pkahvan 
& Malvern Tramways Tritbt & 
Ward, [1915] V. L. R. 65G.- -AUS. 

g. Water front — Suitable for wharves 
tfr piers.] — Land, iiicludtug a lot 
exUmtUng into the harbour, was ex- 
propriated for a ry. The lot could be 
made very valuable by the erection 
of wharves & piers for which, however, 
it would he necessary to obtain a 
licence from the government of Canada 
as they would obstruct navigation : — 
Held : the owmers wore not entitled to 
compensation on the basis of the water 
lot being utilised for wharves & piers. 
— OUNARD V. R. (1910), 30 C. L. T. 
627 ; 43 S. C. R. 88.— CAN. 

h. Suitable for summer 

resort.] — In estimating compensation 
for the expropriation of water-front 
property, mere prospects of developing 
the property into a summer resort 
cannot be taken Into consideration.— 
H. V. Davis & Findlay (1914), 18 
Exch. C. R. 73. — CAN. 

k. Prospective pro fits — Uncertainty.] 
— ^Prospective profits wore always 
uncertain & if they are to be taken 


into account at all, the degree of 
uncertainty is for the arbiter’s de- 
cision. - - Lanarkbhirk Sc Dumbar- 
tonshire Ry. Co. V. Main (1895), 
3 a L. T, 93 ; 22 R. (Ct. of 8ess.) 912 ; 
32 Sc. L. R. 685.— SCOT. 

l. No right of property.] — 

While tho value may be enhanced by 
expectation tho ct. will not assess 
compensation on a hope or expectation 
wlilch cannot be regarded as a right 
of property in the owner. — R. v. 
Wilson (1914), 15 Exch. C. R. 283 ; 
22 D. L. R. 585.- CAN. 

m. From business not tn 

erislence .] — An owner of property 
expropriated is not entitled to claim as 
an element of its market value at the 
time of tiie expropriation a siun 
representing estimated profits from a 
business which he asserts n>ight liave 
been done on the property, but which 
in fact liad never been undertaken. — 
R. V. Crosby (1919), 18 Exch. C. R. 
372; 46 D. L. R. 528.— CAN. 

n. .] — An owner claimed 

a larger price for his land because 
adaptable for orchard purposes, to 
which purpose ho had Intended to 
devote it ; ho Jiad not proved the 
land to bo fit for such purposo, & the 
evidence tended tn disprove It : — 
Held : he could not receive compensa- 
tion on that groimd. — D odge v. R. 
(1906), 27 C. L. T. 151 ; 38 S. C. R. 
149.— CAN. 


PART III. SECT. 1, SUB-SECT. 3.— C. 

o. General rule.] — In asKOSslng 
compensation for lands compulsorily 
taken under expropriation proceedings 
any ** special adaptability wffich the 
property may have for some use or 
purpose is to bo treated as an element 
of market value. In such oases the 
ct. should apply Itself to a consideration 
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& Manobssteb Oorpn, (1888)» Browne & Allan’s 
Law of Compensation, 2nd ed. 869, D, 0. 

Goagh & AspatrJa Sllloth & 

* Water Board, [1909] 1 K. i ifl 

167. For use in conjunction with 

land of other owners .] — He Tynemouth Coiipn. & 
Northumberland (Duke) (1903), 89 I.. T. 657- 
67 J. P. 426 ; 19 T. L. R. 630. 

168. No other probable purchasers.] — 

In estimating the value of land to be acquired by a 
water board under statutory powers for the 
purpose of constructing a reservoir, the natm-al 
adaptability of the land for the purpose of a 
reservoir is a proper matter for consideration as 
an element of value. In order to exclude such an 
element of value from being taken into considera- 
tion, it must be shown on the facts that there is 
no reasonable possibility of a market for the land 
apart from the particular scheme under which it 
is taken , — lie Gough & Aspatiua, Sillotii &> 
District Joint Wai’er Board, [1904] 1 K. B. 
417 ; 73 L. J. K. B. 228 ; 90 L. T. 43 ; 08 J. P. 
229 { 62 W. R. 662 ; 20 T. L. R. 179 ; 48 Sol. Jo. 
207, C. A. 


Af^teUioTis : — Coiud. Re Lucas dc Chesterfield, Gas & Water 
Board [1908] 1 K. B 571. Reid. Sidney t;. N. K. Ry., 
11914] 3 K. B. 629. 

169. Statutory powers necessary to 

purchase land.] — (1) Where land is comijulsorily 
taken for the purpose of making a reservoir, & the 


land has a special adaptability for the construction 
of a reservoir, the tribunal assessing the compensa- 
tion is not precluded from taking into consideration 
the special adaptability as an clement of value 
by reason of the fact that the land could not be 
utilised for the construction of a reservoir by 
other x>ossible competitors unless statutory powers 
for its compulsory purchase were first obtained. 

(2) In determining the value arising from such 
special adaptability the tribunal should have 
regard to the conUngent value arising from the 
possibility of the land coming into the market 
when required for the particular purpose, & not 
to the value of the realised possibility arising from 
the fact of the promoters having obtained statutory 
powers for the construction of the reservoir. — 
Rc Lucas & Chesterfibta) Gas & Water Board, 
[1909] 1 K. B. 16 ; 77 L. .T. K. B. 1009 ; 99 L. T. 
767 ; 72 J. P. 437 ; 24 T. L. R. 858 ; 52 Sol. Jo. 
173 ; 6 L. G. R. 1106, C. A. 

Annotalions : — As to (2) Refd. Corrio tJ. MaoDermott, 
[1914] A. C. 1050 ; Sidney v. N. E. Uy., [19U] 3 K. B. 
«29 ; Fraaort). FrasenrilleC'ity, [1917 ] A. C. 187. GcneraXly, 
Mentd. Codors Rapids Manufaoturinsr &; Power Co. v. 
Laooste, [1914] A. C. 569 ; I. R. Comrs. v. Clay, I. R. 
Comrs. V. Buchanan, [1914] 1 K. B. 339 ; Metropolitan 
Water Board r. Ohertsey Assmt. Com., [1916] 1 A. C. 
337 ; Melbourne Tram. & Omnibus Co. v. Tramway 
Board, [1919] A. C. 667. 

170. Value enhanced by possible competition.] 

— Re Lucas Chesterfield Gas & Water 
Board, No. 169, ants. 


of the value as if the scheme in respect 
of whicl) the compulsory powers are 
exercised had no existence. — R. v. 
Wilson (1914). 15 Kxch. C. R. 283 ; 
22 D. L. R. 586.—CAN. 

p. “ Special adaptabilUy — 

“ Special value,**] — “ Special value 
refers l.o the present use of laud & 
means its added worth to the owners 
for t.lie actuiil & particular use to 
which it is being put &, for wJiich it is 
spooially fit, while “ special or excep- 
tional adaptability ” refers to an 
apparent but fiibui'e use to which tlie 
land, may bo, but is not now, put 
& for which it is particularly adapted. 
--Re ScHOOLEY & Lake Erie & 
Northern Ry. Co. (1915). 8 O. W. N. 

31 (). L. R. 328.— CAN. 

a, — — .] — “Special adapt- 

ability ’’ as used ill expropriation cases 
docs not denote soiuethlug detached 
or separable from tJic value of the land 
in the market, but- on the contrary 
signifies something that enters into & 
forms part of tlie actual market value. 
— Raymond v. K. (1910), 16 Exch. 
C. U. 1 ; 59 8. C. R. 682.— CAN. 

b. Land talcen for harbour ex- 
tension — Owner havinp no title to beach 
or land covered unih water — Special 
adaptability for purposes of promoters.) 
— Lands fronting on a harbour owned 
by tiie CrowTi w^ere expropriated for 
forming the shore end of a wharf 
extending Into the harbour. The sup- 
pliants had no grant & elaimed no 
title to the beach or the land covered 
with water at medium lilgh tide, but 
claimed tiiat the special adaptability 
of the lands for wharf purposes should 
bo considered in assesKing compensa- 
tion :—-Ileld : such special adapt- 
ability was not to be considered. — • 
Gilijsbpte V, 11, (1909), 12 Exoh. C. R. 
406.— CAN. 

0. V. 

McDonald (1009), 7 E. L. R. 290.— 

CAN. 

d, .1 — H. V. Inver- 

ness Ry. & COAL Co. (1909), 7 K. L. R. 
291 ; 12 E.TOh. C. R. 383.— CAN. 

t. Lands taken for public pur- 
poses — AdaptaMlity for business of 
owner .) — Loss by compulsory purchase 
Of portion of a vineyard which pro- 


duced grapes of peculiar quality, ttc of 
value as a blend with other grapes in 
wine making, allowed by arbitrators 
as special damage, in addition k> the 
market value of the vineyard, regarded 
as a separate profit-earning concern, 
in the hands of one having no special 
use for the wine . — Re Krynell & 
South Australian Railways Comr. 
(1914), S. A. L. R. 17.5.— AUS. 

f. Rusiness not carried 

on.] — ^Land taken for a public W’ork 
w’as the site of a discarded industrial 
enterprise with no hope of revival at 
the time of tJio taking. The unused 
building & plant connected with tlie 
euternrise gave no added value, on 
tlio other iiand the land had potential 
capabilities In a general way for com- 
mercial purposes by reason of its 
propinquity to rail & water-side : 
— UeM : damages ought not to be 
asBossed on the basis of the former use 
of Idle property being rcBtored, bat 
in view of the general adaptability of 
the property for commercial purposes, 
— R. V. Peters (1915), 15 Exeh. O. K. 
462 ; 32 D. L. R. 692.— CAN. 

g. Land taken for quarry — Value 
enhanced by special adaplabilitu for 
pnrpo.Hes of promoters.) — Where laud is 
compulsorily acquired by Govt, for 
quarrying purposes, its special adapt- 
ability for quarrying is an element for 
consideration in fixing the amount 
of compensation. — Daya Khuhal v. 
Survt (Assistant Collector) (1913), 

1. L. R. 38 Bom. 37.— IND. 

h. .) — Raohunatha, 

ETC. V. Secretary of State for 
India (1921), I. L. R. 44 Mad. 264.— 

IND. 

j. Land taken for railway — 
Whether value enhanced by sjtecial 
adaptabilitv for owner* a business,)— 
The whole or an owner’s property on 
which he had been coi’ryiag on business 
was compulsorily acquired by a ry* 
CO. & the property hail a special value 
for his business : — Reid : its special 
value as a business site became an 
clement in the market value of the 
land &. should have been coiLSiderod 
in assessing the value. — R. v. Richards 
( 1912), 14 Exoh. C. R. 365.— CAN. 

k. -.] — Where property 


expropriated for a ry. is, owing to Its 
location & adaptability for business, 
worth more to tlie owner than its 
intrinsic value, he is not entitled to 
have the capital amount representing 
the excess added to tlie market value 
of the pi*oporly. His proper com- 
pensation is the amount which a 
prudent man In the position of the 
owner would bo willing to pay. — 
Lake Erie Northern Ry. Co. v. 
SaHOOi.EY (19 J 8), 21 Cun. Ry. Cas. 
334 ; 63 S. C. R. 416 ; 30 D. L. R. 
289.— CAN. 

I. Land taken for street — House 
thereon specially adapted for ffats.h— 
Premises on a city street were expro- 
riated for the erection of public 
uildlngs. The house, although not 
new, was well built, & the owner 
claimed that it possessed special 
adaptability for the piuroso of Deing 
used as apartments or flats : — Held : 
compensation was to bo assessed in 
respect of its market value, & on the 
facts the alleged special adaptability 
was not an element of such vmuo. — R. 
V. Haves (1909), 12 Exoh. C. R. 395.— 
CAN. 

1691. Value en/tanced by possible 
competition.}— In ostimatliig the market 
value of land the purpose for which the 
laud is taken should not be taken into 
consideratiOQ. The special though 
natural adaptability of tlie land for 
the purpose for which it Is taken, is, 
however, an Important element to be 
taken into consideration in determining 
the market value. But it is only the 
poBsibility of the site going into the 
market, as being required for the pur- 
pose & not the realised possibility 
that must form tiic basis of oaloulation. 
— Wernicke v. Secretary of State 
FOR India (1909), 13 C. W. N. 1046.— 
IND. 

m. Land suitable for factory site — 
No evidence that land would be so 
required. ] — R. v. Rivers, R. v. Taugabt 
(1912), 21 O. W. R. 320 ; 1 D. L. K. 
605.— CAN. 

n. Land suitable for partiesjdar 
business- Inicnlion of owner to transfer 
— To be considered.) — The compensa- 
tion payable to the owner of land 
expropriated is the amount which a 
prudent man in the position of the 
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Sect 1. — Where land purchased or taken : Suh^sect, 
3, C., D., E ., F., a, H. dr /.] 

171. Use of railway.] — Part* of the main 

line of a railway was laid upon land in which the 
railway co. had only a leasehold interest. The 
lease being about to exjiire the co. obtained 
statutory powers to acquire it compulsorily. 
Tliere were in the immediate neighbourhood two 
colhcries, the only means of carrying coals from 
wdiich to their port of shipment was over this 
particular piece of railway, Sc if on the expiry of 
the lease it had been offered for sale in the market 
it was possible that the colliery owners might 
have competed with the railway co. for its purchase : 
-^Hcld : for the purpose of assessing the compensa- 
tion payable to the landowner the arbitrator was 
entitled to take into consideration the special 
adaptability for railway purposes arising out of 
the possible competition between the colliery 
owners Sc t*he railway co., but not that arising 
from the fact of the existence upon the land 
of an integral part of the railway co.’s main 
line. 

Where there is no competition or where the 
price has been raised by biddings to a point at 
wliich competition ceases there is no room for the 
application of the doctrine of special adaptability 
(Rowlatt, J.). — Sidney v. North Kastern Ry. 
Co., [1914] 8 K. B. 029; 83 L. J. K. B. 1640; 
111 1j. T. 677, D. O. ; subsequent proceedings, 
[1916] 2 K. B. 760. 

Annotation: — Hentd. Fniser v. Frascrville City, riftlT] 

A. C. 187. 

172. Above agricultural value -Use of 

water rights .] — (<edar Rapids Manufacturing 
& Power Co. v. Lacoste, No. 187, post 

173. Under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), s. 2 (3) — Arbitrator 
must consider offer to purchase previous to Act — 
Not limited to cases mentioned in section — Agree* 
ment resulting from offer becoming void.] — The 
proviso to above sub-sect, is not limited to cases 
which come within the sub-sect., Sc in an arbitration, 
therefore, under the Act the arbitrator ought to 
take into consideration any offer made before the 
pas.sing of the Act, even though such offer resulted 
in an agreement which subsequently from any cause 
became null Sc void. — Percival v, Peterborough 
CORPN., [1921] 1 K. B. 414 ; 90 L. ,T. K. B. 184 ; 
124 L. T. 240 ; 85 .7. P. 77 ; 65 Sol. Jo. 60 ; 18 
L. O. R. 810, I). C. 

D, Loss of Trade and Goodwill, 

174. Loss of trade — Until other suitable 
premises found — To be included.] — Jubb v. Bulb 
Dock Co. (1846), 9 Q. B. 443 ; 116 B, R. 1342; 
sid) nom, R. v, Hutj:. Dock Co., 8 Rv. Sc Can. (’as. 
795 ; 15 L. J. Q. B. 403 ; 8 Jj. T. O. S. 293 ; 10 
,1. P. 835 ; 11 Jur. 16. 


AnnotaHons : — ^Re!d. Chamberlain v. West End of London 
Sc Crystal Palace Hy. (1862), 2 B. S. 605 ; Rioket v. 
Met. Ry. (1866), 6 B. Sc S. 156 ; Bnccleiioh v, Metro* 
DOlitan Board of works (1870), L. R. 6 Exoh. 221. Mentd. 
Curtis V, Stovln (1889), 5 T. L. R. 248. 

175. Loss of goodwill — Claim must be sped* 
ffcally made.] — R. v, Dudley Improvement Act 
COMRS. (1818), 10 L. T. O. S, 372 ; 12 J. P. Jo. 
64. 

176. Prospective on change of premises.] — 

A. carried on an old-established business at No. 11, 
P. street. His lease of the premises being about 
to determine, he purchased the lease of No. 10 
with the intention of transferring his business to 
No. 10 upon the determination of his lease of No. 
11. Before such transfer was effected the Comrs. 
of Works Sc Public Buildings gave him notice to 
treat with respect to No. 10, under the powers of 
the Public Offices Site Act, 1866 (c. 21), which 
incorporated Lands Act, 1845. The question of 
the amount that the comrs. were to pay to him 
for the compulsory taking of No. 10 was referred 
to arbn. under the Act. The arbitrator admitted 
evidence of the profits that he had been making 
at No. 11, & awarded to him a sum of £1,000 in 
respect of goodwill, attaching to or loss of profits 
which might or would have been made at No. 10, 
if the premises had not been taken for the purposes 
of the Act *. — Held : the arbitrator had not 
exceeded his powers in so doing, Sc the award of 
such compensation was good. —White v. Works 
Sc Public Buildings Comrs. (1870), 22 Jj, T. 
691. 

Annotaiiom : — Mentd. lie Harvey & L. O. CJ. (1908), 7 
L. G. R. 247 ; lie Harvey & L. C. O. (1900), 78 L. J. Gh. 
285, 

177. Personal to owner — Whether passing 
to mortgagee.] — A public body acting under the 
powers of their Act Sc of Lands Act, 1845, gave 
notice to pltf., who was a tailor, to take Ids house, 
which was leasehold. After some negotiation 
they offered him £400, of which £150 was to be 
apportioned to Ids leasehold interest Sc £250 to 
his trade damage Sc personal expenses, to which 
idtf. agreed. Pltf. had mortgaged his leasehold 
interest & could not make a good title. Pltf. 
then brought an action for s])eciflc performance 
of the agreement, A deft/S. afterwards paid the 
£400 into ct, under Lands Act, 1845, s. 76, executed 
a deed poll. Sc took possession : — Held : pltf. was 
entitled to have the £250 paid at once to 1dm, 
with interest from the time when defts. took 
possession, for, although in some cases the goodwill 
of trade premises passes to a mtgee., that does not 
apply to a case where the goodwill depends on Uu‘ 
pei-sonal skill of the owner.— C ooper v. Miopro- 
poijtan Board of Works (1883), 25 Ch. 1). 472 ; 
53 L. J. Ch. 109 ; 60 L. T. 602 ; 32 W. U. 709, 
0. A. 

Annotation : — Montd. West London Svn*Hcatc t*. I. R. ConirB., 

1 1898] 2 0. IL 

FIELD Coal Co., Lti^. (1917), 17 Exch. 
O. n. 32 ; 40 I). L. R. 147.— CAN. 

176 i. Loss of good mil— Local good- 
Vfill only not personal goodunlL ] — Tlio 
authority dot<.‘nninInpr compensation 
under Public Works Act, 1902, s. 03 
may award competiHatlon for local 

f roodwlll, but not for personal goodwiU 
n rosnect of a business carried on 
upon lands resumed, & the principle 
applies to a leasehold as well as to a 
freehold interest. — H ayes v. Works 
MINTSTF.R, 11913] 15 W. A. L. R. IOC.— 
AUS. 

176 ii. Where land where, trade. 

is carried on is tafeen.] — lie Mc(5aulky 
& Toronto City (1889), 18 O. R. 410. 
—CAN. 


owner would have been wlllintf to kIvo 
rather than fall to obtain it. The 
special suitability of the land for a 
business wliich the owner carries on 
elsewhere but intends to transfer to 
the land expropriated, & the savings 
& additional profits which ho will 
derive from so doing, are elements in 
assessing the compensation, but the 
owner is not entitled to have the 
capitalised value of those savings & 
profits added to the market value of 
tho land. — Pastoral Finance Ahsocn., 
Ltd. V. The Minister, [1914] A. C. 
1083, P. C.~AUS. 

PART III. SECT. 1, SUB-SECT. 3.— D. 

o. Loss of trade — Anticipated profits 
--Hotel,}-— Be Cavanaqh & Canadian 


Atlantic Ry. Co. (1907), 9 O. W. R. 
842 ; 1 1 O. L. R. 523.— CAN. 

p, ^ .] — -Dublin Corpn. 
r. Dowling (1880), 6 L. R. Ir. 502. — 

IR. 

q, — — Damage not atlribvl- 

ablc to Inking.] — The loss of business 
not attributable to the taking, or 
the loss of profits in connect ion wit h 
a business in anticipation but not 
actually embarked on, are not elements 
of compensation. — ^Maxwell v. R. 
(1917), 17 Exch. C. R. 97 ; 40 I). L. R. 
715.— CAN. 

r, Removal of plant.] — R. r. 

Montoomery-Campbell & North- 
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E, Rehisiatement, 

178. When principle applicable — Removal to 
new premises — Business previously carried on at a 
loss.] — Metuopolitan & District Ry. ()o. v . 
JlURROW (1884), Hudson’s Oomponsaiion, Vol. 2, 
1521, H. L. 

179. Cost ol acquiring new site— For 

school.] — TiONDON SoiiooE Board v. South East- 
ern Ky. Co. (1887), 3 T. L. R. 710, C. A. 

F* lAcemed Prcmwes. 

180. Tied house — Benefit of covenant taken into 
consideration.] — who were brewers, were 
the owners in fee of a public-house, wliich was let 
for an unexpircd term of seven yeai*s, <Sc there was 
in the lea.se a covenant by the tenant not to sell 
on the i^reniises any beer other than that purchased 
of pltfs. ; defhs. were empowered, by their special 
Act, with which was incorporated Lands Act, 
1845, to take the premises: — Held: in ascer- 
taining, under ss. 18, 03, the amount of purciiase- 
rnonoy <fc compensation to be paid by (lefts, to 
pit fs., the additl(mal value of the premises to pltfs. 
by reasoji of the covenant to sell xdtfs.’ b<'(‘r 
only was to bo taken into consi derat ion. - -Bourne 
r. LiVEitrooD Corpn. (1803), 2 Now Rep. 125; 
33 L. J. Q. B. 15 ; 8 L. T. 573 ; 10 .Tur, N. S. 125. 

181. .] — Re Chandler’s Wii/rsiiiRB 

Brewery Co. & London CkiiTNTY Council, 
[1903] 1 K. B. 509 ; 72 L. J. K. B. 250 ; 88 1.. T. 
271 ; 07 J. P. 119 ; 51 W. R. 573 ; 19 T. L. R. 
208 ; 47 Sol. Jo. 319 ; 1 L. G. H. 209. 

182. .J— -7?:c London County (touNCiL 

& City of London Brewery Co., [1898] 1 
Q. B. 387; 07 L. J. Q. B. .382; 77 I.. T. 103; 
01 .1. P. 808; 40 W. R. 172; 14 T. L. R. 09; 
42 Sol. Jo. 81, 1). C. 

183. “ Initial valuation ” -Under London 

County Council (Tower Bridge Southern Approach) 
Act, 1895 — Benellt of covenant not taken into 
consideration.! ' AiV: London County CkHiNCiL &; 
City of Lonixjn Brewery (■()., [1898 1 Q. B. 

3? 07 L. J. Q. 15. 3S2 ; 77 L. T. 103 ; 01 J. P. 


808 ; 46 W. R. 172 ; 14 T. L. R. 69 ; 42 Sol. Jo. 

81, D. 0. , , 

184. Reversionary value of — Present market 
value as licensed house.] — Belton v. London 
County CouNCiTi (189.3), 62 L. J. Q. B. 222; 
08 L. T. 411 ; 57 .T. P. 185 ; 41 W. R. 315 ; 9 
T. L. R. 232 ; 37 Sol. Jo. 252 ; 5 R. 230, D. C. 

O, Burial Grounds, 

Eee Burial Sz Cremation, Vol. VII., pp. 550, 
551, Nos. 280-285. 

II, Land subject to Leases, 

Sec Part XIII., post, 

I, Time of Ascertainment, 

185. Whether date of taking— When notice to 
treat given.] — Penny v. Penny (1868), L. R. 5 Eq. 
227 ; 37 L. J. Ch. 340 ; 18 L. T. 13 ; 46 W. It. 
671. 

Ige. Increase in value after notice.] — 

Owners of coal min(,*s under near waterworks 
gave the undertakers noiice, under Wati^rworks 
Act, 1847, s. 22, that they intended to work the 
coal. The undertakers replied by a counter- 
notice requiring the mine owners not to work & 
stating their willingness to make compensation. 
In an arbn. under the Act && the Lands Act, 1815, 
to assess the compensation the mine owners gave 
evidence to prove that coal rose in value after 
the (late of the counUu’-notice ; — Held: the 
inquiry was not what was the value of the coal 
at the date of Ukj counter-notice, but what would 
the coal owners, if tlicy had not been i)ro]iibited, 
have made out- of the coal during the time it wouhl 
have taken them to get it, & the evidence was 
admissible. — Bwi.lfa lk> Merthyr Daue Steam 
Collieries (1891) Lti>. v. Pontypridd Water- 
works (?o., [1903] A. C. 420 ; 72 L. J. K. B. 805 ; 
89 L. T. 280 ; 52 W. H. 193 ; 19 T. L. R. 073, 
11. L 

Annolatmim Apld. Re lUrhu.r<l&; O. W. lly., 110051 1 K. B. 
(>.s. Consd. Kifcu V. N. E. Hy., [10071 A. C. 400. Refd. 
IVIanchcHter Corpn. v. Now Moss ColUory, flOOCJ 1 Ch. 278. 


PART 111, SECT. 1, SUB-SECT. 3.— E. 

s. IJltni principle (ippiiedhlc Not 
lehen, land unused for lontj ^te.riod .] — 
Tiio T’eijislfl,(,(jinont. (hK’lrino in cxjnn- 
ion eases not to be upplitnl 

to tlio ease of a mill wliioh bus beiMi 
closed down for ten or eleven yiiiirs 
iK'tore t expropriation. — I’, v. IM-ni-nis 
(1015), 15 Exeli. (J, II. ‘D)2 ; 32 1), 1.. K. 
002. -CAN. 

178 i. - A{/re einenf to reinsicftc in 
m'io premises.] — iiand used as a site 
for a fras A electrie plant, having been 
exprofn-iated, an iigreement was made 
providing for jeiiistaH^niont of the 
owners on a new site : --//eW ; tlio 
(jwners wi^ro entitled to eonipensaliou 
only according to tlio t(irins of the 
agreement, with interest on the iiniiaicl 
amount from t he time of surrendering 
possession of the lands ex])roi)rlateil ; 
but they could not claim for the 
additional value of tbe obi site as 
compared with l-be now site, in regal'd 
to lilt? Increased cost of erections Hz, 
oporatloua.-- -R. v. Halikax Electric 
Tuaaiway (k)., I/iT). (1918), 17 Exch. 
C. R. 17 ; 40 D. L. R. 181. —CAN. 

PART III. SECT. 1, SUB-SECT. 3.— F. 

, 184 i. Tdceiise. taken into considera- 
tion.] — 'riio value of tbe license of an 
hotel is a tiroper subject of allowance, 
though merely a iiorsonal right, & the 
renewal thereof, though reu'-’onubly 
robablo, is not absolutely ciM'tain. — 
> Cavanauu & Canadian Atlantic 
lY. Co. (1907), U O. L. R. .523; 0 
U. \V. R. 842.-- CAN. 

t. — — • Special valm of premise 9 
to owner arising from liquor license .] — 

J. — VOL. XI. 


J d emises were exf)roj»riatod whicli the 
owner used its a hotel licensed l-o sell 
liiiuor. 7’bc license was an annual 
one, Imt could be renewed in favour 
of the then owner, or, in case of biy 
death, of bis widow; but no littimse 
could b(5 granted to any other person 
for such premises : — JleUl : while tins 
part jc,iilar use of tho property added 
nothing to its market or selling valm;, 
It (juIuinetMl its value to the owner at 
tho time of tho oxpropriatJon, & W’as 
an element to he considered in dctiw- 
mining tho amount of coinpensation 
to he paid to him for the iironiisoB 
taken. — R. v. Rotnats (1907), 11 Exch. 

C. R. 132.— CAN. 

PART III. SECT. 1, SUB-SECT. 3.— I. 

185 i. Whether date of taking — H hen 
notice to treat given time for valuation.] 
— In determining the compensation to 
he made for compulscjry taking undcu’ 
statutory authority the value of the 
land is to lie ascertaiiicd as at tho timo 
when the not-icc* to treat is given. — 
Re pRAHVAN & Malvern Tramw\vys 
Trust & Ward, ll915i V, L. R. 6.5(5. — 
AUS. 

185 ii. .]-Tho date for 

valuation is that of tho notice. — 
Toronto .Sururban liY. (Jo. r. 
Everson (1917), .54 H. R. 395 ; 34 

D. L. R. 421.— CAN. 

185 iii. -. J- •‘The value of tho 

land is to be delcrmiucd as of tlio date 
of Hcu'vieo of tho notlccL — Re Torc^nto 
Hubuuuan Ry. Co. & UooEKrf (1920), 
48 O. L. R. 72.— CAN. 

u. Market value before 

'notice.] — CJompcusaUon for lauds com- 


xmlsorily nmiuircd should bo estimated 
upon the basis of tho market value of 
th(' lands as l)cf()r(5 tim giving of tho 
notice of exproi>rlation. — Re False 
CiiEEic Reclamation vViT 8c Van- 
couver Crry (1911), 20 R. (J. R. 453.— 
CAN. 

w. First notice to treat 

(Unuidoned —Second notice — Time for 
vatuaiani.] — -A notice to treat was 
served on the owner of laml, Tho 
notice was withdrawn, & a secjoud 
notice t-o treat served on the owner 
simultaiieously with tho withdraw'al of 
the first notic(‘ ; — Held : 1 lie lirst 

notice to treat, having been abandoned, 
the value of tho land should be osti- 
inal(*d as at the date of tho second 
notice. — L,\Y(X )ck v. Vk’Torian Rail- 
W'AYS COMRS., 119171 V. L. Jl. 556. — 
AUS. 

y, Of. qI flffff, fff iJOJOSit 

of map httok of refereuve .] — James -y. 
Ontario Ouempr' Jtr. Co. (1888), 
15 A. R. 1. -CAN. 

2. — , ] — Uolmested 

r . (Janadjan Northern Rv. Co., 
Avnarle, Tiifiw Tarty (1915), .31 
VV. L. R. 890 ; 22 D, L. R. 5.5.-^AN. 

priu* 

cl pie upon wdilch compensation & 
damages should be awarded is the 
market value at the time of the 
of the plans book of reference.- 
St. Joun 8c (^uemuaj Rv. Co. i\ Fkai^br 
(1915), 43 N. li. R. 388.— CAN. 

.] — Re Cal(^auy 
& Edmonton Ry. Co. & Sahk. Land 
8c Homehtead Co. (1915), 8 W. W. 11. 
312.— CAN. 

K 
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Sect 1 . — Where land purchased or taken: Suh-sect 


Mentd. .Tones r. West Derby Union (1911), 76 J. P. .^75: 
lie Todd & North Hiding of Yorkshire Agricultural 
Executive Comniltt^e, (1021] 1 K. 13. *281. 

187. .] — Tlio law of Canada as I’cgards 

the* i)nncipl(\s ui>oii wlucb compensation for land 
tafecn compulsorily is to be awarded is tlie same 
as the law of England ; that is to say, the value 
to bo paid for is the value to the owner as it exists 
at the date of taking, not the value to the taker, 
A: this value consists in the present value of all 
such advantages as the land i)ossesses, iJi-esent or 
future. 

(2) Where there is a value above the bare 
agricultural value of the land, consisting in a 
possibility of use for a certain undertaking, the 
price is not to b({ calculated as a propoiiional part 
of t/hc whol(5 value of such undertaldiig, but is 
such price above* the baicj agricultural value as 
possible intending undertakers would give. — 
Cedar Kapids Manufacturing ifc Toweh Co. 


V. Lacoste, [1914] A. 0. 509 ; 83 L. J. P. C. 102 ; 

1 10 L. T, 873 ; 30 T. L. It. 293, P. 0. 

AnrMtations : — As io (1 ) Consd. Fraser v. FraecrvlUi 
[1917] A. C. 187. Md. (k)rrie r. Mac Pennott, 

A. C. 1050 ; Odium a City of Vancouver (19161 86 
L. J. P. C. 95 ; Metropolitaji Water lioard e. Chortsoy 
Assmt. Com., [1916] 1 A. C. B.‘l7 ; Melbourne Tram. & 
Omnibus Co. e. Tramway Board, (1919] A. G. 067. 

Of Interest of applicant.] — See Nos. 2080, 2087. 


J. Evidence as io Value. 

188. Money spent bonft fide on land — Not con- 
clusive.] — (1) Money spent bond fide on land is 
not conclusive evidence as to the value of the land ; 
it is only evidence to be taken into consideration 
in asceitaining the value, & may bo regarded or 
disregai'ded when the land is taken compulsorily. 

(2) At the healing of an inquisition held for the 
purposes of ascertaining & detennining the value 
of land taken imder the lands Act, 1845, the high 
bailiff used somewhat loose language which might 
have led one to infer that he told the jury to dis- 
regaril th(i amount spent bond fide by claimants 
on the land premises in question : —1/ c/d ; 


187 i. Tbnfi of vj'propriaUon.] — R. 
r. (51A11KK (1896), .5 Kxch. G. R. 64.— 

CAN. 

187 ii. .] — K.r. Kkndai.l (1012). 

14 Exch. G. It. 7 1 ; 8 D. L. R. 900.— CAN. 

187 ill. .]— R. i\ TjO(J(UE (1012), 

16 Exeb. G. R. 80.— CAN. 

187 iv. R. r. Bowlks ( 1 016). 1 7 

Exoh. G. R. 482 ; 41 D.L. R. 2.54.— CAN. 

187 V. .] — U. V. Bakhkit (1010), 

19 Excij, C. R. 176 ; 49 D. L. R. 138.— 

CAN. 

0. 7M/<’ of order appoinHuu aiht- 
irator time for vahwiion.]-' Tlic date of 
ua order apjioiattug au arbitrumr to 
llx tho amount of eumpeiiHaGoii for 
land expropriated Ih the (iiiie with 
ivferotioe to which the amount of 
couipeiisation is t-o b(' aHoortainotl. — 
Gaxaihan NonniKKN AV^kstkrn Ry. 
Go. V. MouiiK (101.5), 30 W. L. R. 676 ; 7 
W. W. U. 1327 ; 23 D, L.R. C40,— CAN. 

d. Puhlk'idio'n of fuMce of appoifit- 
rneut of urHindor — Tiitte for valnulionA 
• —Tlio publication under Kailways 
(Ireland) Act, 1851, s. 8, of the notice 
of the iirl)itrator’8 appointment is tho 
lime at whhdi the computation of value 
is to be made of premises conipulaorily 
piii-chaHcd. —Re Doynk’s TnAvicnsKH 
A 1801 Tii C^iTV Market G(3. (1888), 24 
L, R. Ir, 287. — IR. 

e. l}atc of mvard time for valuation 

— If Vietc values Bykri.ky 

& WiNNiPRo City (1911), 20 Man. L. R. 
438 ; 17 W. h. R. 192.— CAN. 

f. ArbUralhm jiendiug.] — lie 

TAYLOH & t^ANADlAA’ NoUTUEUN RY. 
Go. (1913), 3 W. W. U. 1072.— CAN. 

g. JMiic of passing hyr-law for 
expropriaiion time for vaii4ation .] — 
When a municipal eorporntlon expni’ 
priates land, the date of tho passing 
of the byeiaw deliiiiiu? the lands & 
the imtuje of the rights rot i Hired is 
the date in relation to wliicli the eoin- 
ponsuUon should be assessed. — lie 
Huitie it TimoxTo city (1892), 19 
A. R. 603.— CAN. 

h. Dale of pnhlicaiUm of proclama- 
tiou for compulsory lakingA — Wlioro 
land is ontored upon nndor I*nblio 
Works Act, 1908, 8. 200, & Is thercnft<^r 
taken in pursuaneo of the rmiuisition 
of tlie owner, tho comitonsation pay 
able is to bo equal t.o tlie value of the 
land at the daU^ of the Proolamatiou 
taking tlie Home, 6c not at the date 
when It was entered upon, together 
u 11 li eoinponsation for damage snifereil 
between the entry & the takbig. — 
New Plymouth (Mayoio i\ Public 
Works Mtkibtkr (1914), 33 N. Z. L. U. 
1637.— N.Z. 


j. Time of taking 
(lomptMisation imist be assessed in 
respect of the value of tho lands at tho 
time of taking poHscHsion.'--R. v. 
Royal Trust Go. ok Ganada (1908), 
12 Kxch. G. P.. 212.— CAN. 

k. IVhere no change in 

value,] — Notiws were given, under 
Ttailway Act, 1906, as. 180, 193 6c 194, 
& before ivny change bad taken place 
in respect io the value of the lands to 
ho taken, tho ry. eo. obtained an order 
permit ting it to do so 6c took y)i>ssosslon 
of tlie lauds : —IJe.Ul : t he t itle of the 
CO. to tlie lands be couside»*eu as 

relating back to tlie diiU' .viicn pos* 
session wuh taken 6c tlie compensation 
payable therefor Hhmild bo ascer- 
tained witl) roferenee to that time. — 
.'^abkatcrewan Lanj) 6c Homksticaj) 
(-’o. tSc Tuu.sth & Guarantee Go. v. 
Gale ary 6c Edmonton Ry. (\>. (1916), 
31 W. L. R, 122 ; 21 1). L. H. 172 ; 61 
S. G. R. 1 ; 8 W. W. R. 312 ; 19 ( an. 
Ry. Gas. 126.— CAN. 

l. J depreciation in value.] — 

It is tho value of tho land at the time 
of Die ex Jimp rial ion that tho cl. has 
Io consider in assoHsIng c-omiKniKatioii. 
J1 the propei’ty has depreciated in 
value beWeen the time it was »w;(|uiriMl 
by tho person seeking compensalion 
6c the time of tho oxiiropriatlon, tho 
former has to bear tho loss. — R. v, 
Sedoer (1901), 22 C, L. T. 84 ; 7 
Exch. C!. R. 274.— CAN. 

m. Not in view of sulmequeni 

deiH'lopnie.nU .] — A ry. co. uppealcil 
Hgainst cm award on the groumi tliat 
it w'as against the weight of ovidomni 
6c tJiat duniages siiould not he allowed 
for depreciation for Heveraneo, os a 
sale by 1 he owner of the portion severed 
prceluded recovery upon t hat head : — 
Held : the elTeot of tlio taking by tho 
ry. CO. is to be judged in view of the 
situation created at the time by the 
taking of the luiid 6c not in view of 
subsequent developments. - ~ M ykkb- 
coruH 6c Lake Erik 6c Northern 
Ry. Go. <1913), 24 O. W. R. 635 ; 4 
(). W, N. 1249; 11 D. L. K. 458; 15 
Can. Ry. Gas. 168 —CAN. 

PART lU. SECT. 1, SUB-SECT. 3.— J. 

189 i. Durden of proof— Of ... 
of minerals under land luhr/n.] — -In a 
case of expropriation tlie claimant is 
not obliged to prove by costly tests or 
experiments the mliieral contents of 
his land. — R. v. MfX.\iRDY (1891), 2 
Kxch. G. R. 311.— CAN, 

n. iVioc paid io owner of adjoitung 
land.] — The iirico paid by the expm- 
priator for adjoining lands is direct 
evidence as to value of tlie land taken. 
— lit Bilunos & Canadian 


Ontario Ry. Go. (1913). 5 O. W. N. 
396 ; 29 O. L. R. 608. — CAN. 

0. iSubseguent to notice, of 

expropriatum.] — Toronto JSitruub an 
Ry. Go. r. Everson (1917), 64 S. G. R. 
395 ; 34 D. L. U. 421.— CAN. 

p. Sales of similar land in 
hourhood.] — R.. v, BiOKEUTON (1913), 
15 Exch. G. II. 61.— CAN. 

q. .1 — Demers r. 11. (1915), 

1 5 Exch. (J..<JLL it nki iwwO AN . . - ■ . 

* 

.] — Where valuation of 

laud cannot he based on what tlie 
property was iiroducing ut tJie timo 
of tho uotici* of acindsitlon, 6: where 
there have been no recenl- sales of tho 
land, the value must be determined 
by Hale.s of similar land In the neigh- 
bonrhood.- Re Kaui.m Tau Mahomed 
(1908), 1. L. U. 33 Rom. 325.— IND. 

«. - • Made, thirleen years he j ore. 
expro'prUUhn.] — Evidence of the price 
realised by voluntary sales of Himiltir 
land in the same locality was properly 
rejected in the absence of evidence 
showing tliat the conditions aU ending 
those sah‘-s avito so nearly like tho 
t.ransactJoii In question as to throw 
liglit on tho mailer.-- 11 ARUiH r. 
J’uuLiu WoRKH Minister (1912), 14 
(\ L. R. 721 ; 29 N. S. W. W. N. 166.— 
AUS. 

1. Offer by owner to settle for less 
than demanded.] — W’liero claimant, for 
the pUT’po.se of idbrting a settlement 
without litigation, liml olbTed to 
settle his claim for a sum A’cry much 
below that demanded iu the pleadings, 
the ct., while declining to limit the 
(laniiiges to the amount of sucdi olTor, 
relied upon it as a sufficient ground 
for not adopting the ostimaU^H made 
by elaiuumt's witiu^sses. — F aludner 
V. R. (1889), 2 Exch. G. R. 82. -CAN. 

u. Single sale, on boom wtorAr/.l'— 
A single sale ou a boom market does 
not Tirove the value of adjoining Jo1«. — 
He Wa'I'hon 6c TouoN'ro City (1916), 
27 O, W. R. 367 ; 38 O. L. R. 103 
;i2 1). L. R. 637.— CAN. 

w, Infk'/inite offers to jmrvhase — 
Not cvident'c. of rflfb/c.l— iRTci’s more or 
Ies.s iudefinito to pmx?ha«e property, 6c 
not so made as to be binding Ufmn the 
persons making them, arc not satis- 
factory ovidenco of the value of such 
jiroperty. — R. r. Crosby (1J»19), 18 
Exch. G. R. 672 ; 46 D. h. R. 628.— 
CAN, 

y. Hr tits paid by undertenants .] — 
Evidence of rentes paid by under- 
tenants is not rtdovaiit for the purpose 
of ascertaining the value. — ^M anindiia 
Chandra Nandi v. Secretary of 
State for India (1914), 1. L. R. 41 
Calc. 967.— IND. 
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that fact was not stiftlcicnt iu itself to entitle 
claimants to a writ of ccrtioruTi to bring up the 
inquisition that it might bo quashed, inasmuch 
ns the jury had had all the facts before them 
when, & had had an opportunity of viewing the 
land premises before, giving their verdict. — 
JUx p, StREATHAM & GjSNETtAL EsTATE-S Co, liTD. 
(1888), 4 T. L. B. 766, 0. A. ; affff, S. 0. ^iib rwm. 
Htreatham &. General Estates Co. Ltd. v. 
WoRivs &; Public Buildinos Coairs., 52 J. P. 
615, D. 0. 

189. Burden of proof — Of existence of minerals 
under land taken.] — Brown v, Bailways Comu., 
No. 163, ante. 


Sect. 2.— WHERE LAND DAMAGED BY 

SEVERANCE. 

See Lands Act, 1815, ss. 19, (i3. 

190. General rule — Right depends on cause & 
effect — Not distance nor proximity.] —C/AiiEDONiAN 
By. Oo. V, JjOCKHArt, No. 321, pavt. 

191. What constitutes severance — Part of land 
taken — Premises not contiguous — Precarious 
interest over intervening lands.] — PJiis., a volun- 
teer corps, obtained leases of diiTerent plots of 
land for the ereetion of a rifle range. Immediately 
behind the buttes was a fleld occupied by A., & 
beyond that some marsli land, which were required 
by the rifle corps for t)io purj^oso of making pro- 
vision for tlie safety of the pubJic during the time 
the butf-s were in use. PltLs. obtained a l(‘ase of 
this land, but only made a verbal agrtnunent with 
A. for the use of liis land during the rifle pj'actico, 
in considerutiijn of an annual payment of Cl 9. 
Defts. under tlieir compulsory powei*s took jiortion 
of the mai*sh land occui)i(;d by pltfs., & so used 
it iis I/O put a stop to the use of the rifle range. 
At an inquisition under the Lands Act-, 1815, 
ss. 38, r»0, ilie jury assessed th(3 value of tlie land 
laktm, iSt damage for the injury to the rifle range 
Held: there might be an injury from severance, 
although the pi’emises were not immediately 
contiguous, & the fact that pUfs. had only a jire- 
caiious interest in the; field only alTected the 
quanhim of comiJcnsaf ion to b(* awarded to them. — 
Holt r. Gas JjKUIT ^ (\jke ( U). ( 1 872), Jj. B. 7 Q. B. 
728 ; 11 L. J. Q. B. 351 ; 27 L. T. 142 ; 37 J. P. 
20. 

AnyiJdations : — Coiud. Hobbn v. MM. Ry. (1882), 20 Cli. 1). 

418. Expid. Jl. V . Essex (1880). 05 L. J. Q. H. .'U3. 

Ezpld. & Distd. Bexley Heatii liy. v. North, (1SU4] 2 

Q. B. 570. 

192 . Lands ‘‘ held with lands 

taken— Part of land taken for sewage works.] — 

CowFER Essex v, Acton Local Board, No. 216, 
poet, 

193. Reservoir on building land — 

Value of reservoir affected.] — Ripley v. Great 
Northern By. Co., No. 161, ante, 

194. Street & pavement closed by 

statute — Acquisition of pavement by local authority 
— Access to warehouse affected.] — A warehouse 
owned by a railway co. was constructed with 
openings which were covered by flaps that could 
bo lowered to a level with the floor of the ware- 


house. When the flaps were lowered so as to 
sti'etch about 5 ft. above the ground in front of 
the warehouse, they wore used for the convenient 
conveyance of goods between the warehouse die 
the co.’s vans. The ground in fi*ont of the ware- 
Jiouse, over wliich the flaps stretched when they 
were lowered, was the absolute property of tho 
CO, Tills piece of ground was taken by a local 
authority under their powers iu a private Act 
incorporating the Lands Clauses Acts for the 
purpose of making a public footway over it : — 
Held : the warehouse had been injuriously affected 
so as to entitle the co. to compensation. — He 
Great Eastern By. Co. & London County 
Council (1907), 08 L. T. 116 ; 72 J . P. 1, C. A. 

195. Part of land not taken — Personal 

right of pre-emption over land not taken — Not 
incidental to land taken.] — Clout v. Metropoli- 
tan District Railways Joint Committke 
(18S3), 18 T. 257. 

196. Measure of damages — Part of land taken— 
Access to remainder cut off.] — B, v, Bbown, No. 
JfJO, ante, 

197 . Compensation for ** material 

detriment ” to remainder — Sufllciency of access 
material.] — A railway co., under their special 
Act, were entitled, notwithstanding Lands Act, 
1815, s. 92, to take a portion of cortaiu houses or 
other buildings or maimfactories scheduled iu 
their Act without being obliged to take tho re- 
mainder, if the portion taken could, in the opinion 
of the authority to whom the (piostion of dis- 
I^uted compensation should be submitted, be 
severed from the r(,‘rnainder of tho property with- 
out mal/crinl detriment thereto. The co. gave 
notice to treat for a portion of certain property, 
«S£,, before the arbitrator lippointed under the 
Lands Act to assess eoinpimsation, they under- 
took to i)rovido access to tho remainder of the 
property by means of a right of way over the 
portion takiui. On a case stated by the arbitrator 
in his award; — Held: (1) the arbitrator was 
entitled, in determining whether there would be 
“ material detriment to the remainder of tho 
property arising from the taking of a portion, 
to take into consid<3ration all the circumstances 
of the case, iuelnding tlie sufficiency of the proposed 
access ; (2) as the giving the proposed right of way 
ov^;r the lands eff the co. was not inconsistent with 
the purposes for which the lauds were taken, the 
co. had powcir to grant it . — lie Gonty 
Manchestjor, HhI'^pfield & Lincolnsuire By. Co., 
[1896] 2 Q. B. 439 ; 65 L. J. Q. B. 625 ; 75 L. T. 
239 ; 45 W. B. 83 ; 12 T. L. B. 6X7, 620, 0. A. 
Anmdationa * — As to (1) Ctonsd. Culo. Ry. v. Turcan. [1808] 

A. O. 250. As io (2) CloilSd. 8. E. Ry. v. AwHoclttiefl Port- 
land Cocuuat Mauufaoturors, [lOLOl 1 Cti. 12. ReZd. 

Btretford U. D. O. v. Manohonter. South Junction & 

Altrincham Ry. (1003), 1 L. G. R. 683. Ocncfalltj, Refd. 

G. C. Ky. r. Balby-with-Hexthonio U. O., A.-G. v. G. C. Uy., 

11012] 2 Gh. 110. Mentd. G. E. Ky. v. L. O. C. (1006), 

51 Sol. Jo. 132 : County Hotel & Wiuo Co. v, L. & N. W. 

Uy.. [1018] 2 K. B. 251. 

198. Lands adjoining church & 
use of subsoil — Potential value of severed land.]' 

City & South Ijondon By. Co. v, St. Mary 
Woolnotii & St. Mary Woolciiurcu Haw, 
United Parishes, No. 159, ante. 


PART III. SECT. 2. 

z. General rule — Part taken muni 
he ctmneHed with jnirl left so us io 
prejiulice owner in vse of Uiitcr. 1 — 
Upon compulHory taking of lands tlio 
owner Is not entitled t-o corapenHation 
for severance from other lands owned 
hy him nuless tlie lands taken are so 
p<»ntiected with, or related to, tlie lands 
left that lie is prejudiced In his ability 
to use or dlsposo of tho lattor. — 


I V, Canadian Northkiin 
Ontajuo Ry. Co., [1010] 1 A. C. 530 ; 27 
1). L. R. 14 ; 20 Can. Ky. Cas. 101.— CAN. 

.1— R. V . Studd(1016), 

16 Exch. a R. 365.— CAN. 

bb. — — .] — Toro.nto BuBim- 

DAN Ky. Co. r. FAKKriON (1017), .54 
B. C. K. 305 ; 34 U. L. 11. 421.— CAN. 

a. .] — Canadian 

Northkbn Pacific Ky. Co. & Bynij- 
Hall (1017), 23 B. C. K. 38; 35 


D. L. K. 773,— CAN. 

b. Additional burden east 

on part left to be tmisideredA — In 
awarding eoiupensailou whei'o one of 
two estates under tlie same manage- 
ment is taken eompnlsorUy, any 
luldltioual burden tluueby thrown oh 
the other estate must be taken into 
aocomit. — Nkw Zealand & Aus'niA- 
iJAv Land Co. t \ Lands Minister 
13 N. Z. L. K. 714.— N.Z. 

K 2 
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Sect 2. — Where land damaged by severance. Sect 3 : 
Svh-sects. 1 2,] 

199 , Contiguous pieces of land 

separately acquired — Sale of one without reference 
to interest In other.] — lie SouTri Eastern By. 
Co., Ijondon County Council’s Contract, 
South Eastern By. Co. v, IjOndon County 
(Council, No. 150, nnlc, 

200. Land not taken — Gas pipes, mains, 

etc., treated as land — Severance of mains, pipes & 
works — Not subject for compensation.] — Re 

Wolstantun United Urhan District Council 
iSi Burslem Corpn. (1907), 72 J. P. 28 ; 0 L. (1. B. 
523. 

Contingent damages.]— <SVc Sect. 5, post 


Sect. 3.— WHERE LAND INJURIOUSLY AFFECTED. 

Sec Lands Act, J815, ss. 10-08. 


Sub-sect. 1. — In General. 

201. Lands Act, 1845, s. 84, not applicable — 
Damage to property of third party — Consequential 
on exercise of powers by promoters.] — IIu'jton v. 
Ijondon k South Western By. Co. (1819), 
7 Haro, 250 ; 18 L. J. Ch. 345 ; 13 L. T. O. S. 
135 ; 13 .Tur. 480 ; 08 E. B. 100. 

Annotatiom : — Distd. Kerrand v. Bradford Corpn, (LS.5(»). 
21 Honv. 412. Consd. A.-G. v. Thame.M River Coti.sorvators 
(]8r»2), 1 Hem. &. M. J ; Maeey ik MotropoUtan Board of 
WorkH (18(i4), 38 L. J. Ch. 377. Expld. CIovvc8 iK Stafford- 
Rliiro PoUerieti Waterworks Co. (1872), 8 t-h. App. 129, n. 
Expld. & Distd. Clark u. London School Board (1873). 
21 W. It. 723. Consd. Parkdale Corpn. v. West 0887), 
12 App. Cas. 602. Reid. Swainston v. If'itiu & Metropolitan 
Board of WorkH (1883), 48 Jj. T. 034. 

202. Lands Act, 1845, s. 68— “ Injuriously 
affected '' — Comprehends injuries Independent of 
taking land — Not limited to damages when lands 
taken, used or directly interfered with.] — (1) The 

words iii,iuriously afl'ceted ” in Lands Act, 
18 15, s. ()8, comprehend cases of injury independent 
of taking; land, & are not limited to damage sus- 
tained by persons whoso lands or a part of whoso 
lands arc taken, u'^ed or directly inierh^red with, 
& the right to compensation extends to & may be 
asserted in rc.'speet- of cimseqnontial damage. 

(2) A lessee of prennses not required for t-bo 


purpose of a railway, served a notice & claim upon 
the CO. for a certain amoimt of compensation 
under tlio above sect. The alleged injuries re- 
sulted from the dust dirt occasioned by the works 
of the railway, from the temporary diversion of a 
footpath which passed along the i>remiscs of 
claimant, & from the stoppage of a lane along which 
he claimed to be entitled to a right of way to the 
back of his premises. The co. filed their bill, & 
obtained an injunction to restrain any further 
proceedings under the notice : — Held : claimant 
was entitled to proceed under the notice to liavo 
the amount of compensation assessed by a jury 
& the injunction must be dissolved. 

(3) By summoning a jimy to assess the amount 
of compensation claimed by a party under the 
above sect., the co. is not precluded from question- 
ing the right of the claimant to any compensation 
whatever. 

(4) The jury have jurisdiction to construe the 
Act upon the point whether the claim made is 
witliin its provisions. — East & West India Docks 
& BiumNGHAM Junction By. Go. v, Gattkb 
(1851), 3 Mac. G. 155 ; 0 By. Sc Can. Gas. 371 ; 
20 L. .r. Gh. 217 ; 17 L. T. O. 8. 85 ; 15 Jur. 201 ; 
42 E. B. 220, L. G. 

Annotations : — As to (1) Consd. Riokot v. Mot. Ry. (1867), 
L. R. 2 H. L. 17.5. Reid. He Bylca (1855), 1 1 Extsli. 4G4 ; 
Chainborlaiu v. Woat End of London & (Jry'^tal Palace 
Ry. (1862), 2 B. & S. 605 ; Calo. Ry. v. Oirilvy (1855), 
25 L. T. O. 8. 106. As to (2) Expld. & Apld. L. He. V, lly. 
V. Evans (1851), 15 Boav. 822. Expld. Sc FoUd. L. He 
N. W. Ry. V, Bradley (1851), 3 Mac. & G. 336. Consd. 
Sontli StalTordshire Ity. v. Hall (1851), 1 Sim. N. 8. 373. 
Distd. Norfolk v. Tennant (1852), 9 Hare, 745. Folld. 
Bradford L. B. of Health i\ Hopwood (1858), 6 W. R. 
818. Distd. Maunsoll w. Mid. G. W. (Ireland) Ry. (1863), 

1 Hem. M. 130. Consd. Riekct v. Mot. Ry. (1867), 
L. R. 2 II. L. 175 ; Brierloy Hill L. B. v. I'oaraall (1884), 
9 App. Caw. 595 ; Jioudon & Bluokwall Ry. a. Cross (1886), 
31 Ch. H. 354. Distd. Birinlnffhaiu He District Land Co. 
V. L. Hz N. W. Ry. (1887), .30 Ch. 1). 650. Consd. He 
Ea‘^t Lonrion 113%, Oliver’s Claim (1890), 63 L. T. 147 ; 
Kitts V. Moore, 11895] 1 Q. B. 253. Rofd. He Bradhy 
& Soiilhampton L, B. of Health (1856), 4 E. He B. 1014 ; 
Brand v, Hammcrsinitli Hi (’ity Ry. (1867), L. R. 2 O. B. 
223, 246, n. , Esitjlo r. Charing Cross Ry. (1867), L. it. 2, 
C. P. 638. As to (1) Expld. R. V. Metropolitan Sewers 
CJoinrs. (1853), 22 L. J. Q. B. 231. Consd. R. v. L. Hi N. VV. 
R3% (1851), 3 E. & B. 443 ; Head v. Victoria Statien He 
i^iailico Ry. (1863), 1 H. He C. 826. Refd. Rlioilcs a, 
Ainidale Drainage (!oinrs. (1876), I C, P. D. 380. ifcncrallif, 
Mentd. Sutton Harbour Improvement C’o. v. Hitciicns 
(1852), 15 Beav. 161 : A.-G. v. R0301I (Jollege of Physicians 
(1861), 1 John. Hz H, 561 ; Abraiiams v. London Cori)n. 
(1868), L. R. 6 Ell. 625. 

203. Does not create any original equity 


0. Mrasorr of dnmanc — Vart of 
land taken — JJaniaoe to ovmer's hut 
— Hecove.ry of adual damanc.] — Land 
taken liad two dwelling honscH thereon 
& was contignouH to other land helong- 
jng to the owner on which stood a mill 
& other buildings used by Iiim for ids 
hnslucss. Tiie land was acijnired for 
tlic business but liad not j et been used 
in eonnectioii thcrewitii thougli it 
would have been used for extending 
the business : — Held : owner was 

entitled to recover such damage as in 
fact had been suffered by reason of the 
Hoveranee. — ^Houhk v. Woukh Minister 
(1914), 17 W. A. L. R. 31.— AUS. 

J, j,o8S of ocev potion 

of part St rerrd. 1 — -Wilkes r. Gzowkki 

13 \I. C. 11. 308.— CAN. 

196 i. — — y4 cress to remainder 

cut of/.i — The land taken for ry. pur- 
\)oses severed owner’s rcmaiidiiK lauds, 
&: he was deprived of coiumuideat Ion 
therewith : — Held, : owner entitled to 
compmi'JHtltm for beltig deprived of 
couniiunieat ion, which slaiuld be ostl- 
matod at. the cost of providing it 
maiidaiidug a eri^Hsing & gate's. — 
Dkrlojs r. R, (1873), 1 P. E. J. 431.— 
GAN. 

196 — .] — R. V. 

(1908), E. L, R. 440.— CAN. 


196 iii. -.]-- Gu.vy v, 

Gkanu Tritxk Pacific Branch 
Co. (1913), 21 W. L. R. 45 ; 11 D. L. R. 
861.— CAN. 

e. — Personal incon- 
venience,] — In asHcssiiig damages for 
land taken, a jury, besities the value 
of tho laud taken, may allow damages 
for ineoiivenionco caiiseil tho 

severance.^ — G lasikh v. Fredericton 
Branch Ry. Co. (1870), 2 Han. 3. — 
CAN. 

I. Liberal corn" 

pensatinn.] — 'I’ho claimant phould bo 
liberally compensated for the personal 
Inconvenience to owner. — He Tvf.it Hz 
tlANADlAN NOimiKRN RY. Co. (1913), 
25 W. L. R. 188.— CAN. 

g. Method of coTnputa- 

tion.] -'A jury, in estimating tho 
amount of ttamages, may conRldcr 
the damage to the remainder of pltf.’s 
land by reason of the nature of tlio 
works for which llie land had been 
taken.- -Caripuell v. Youno (1897), 
18 N. S. W. L. R. 171 ; 13 N. B. W. W. N. 
217.— AUS. 

h. .1 — To estimate 
the injury to tin portion of llie land 
not Uiken, Uie original price paid for 
the wliolo property Bhould bo taken, 

interest thereon from the time of 


pureboHo to the date of tlm award 
added, Hz tho value of tlio i)ortion left 
aftcj' the Hovoraneo deducted from tlio 
total.' -ife Brennan & G'n'AWA Elko* 
TRIO Ry. Co., 21 V, L. T. 208.— CAN. 

j — — J — Dameh V, 

Jamioh Bay By. Co. (1910), 15 G. W. R. 
625 ; 20 O. L. R. 531.— CAN. 

k. .] — MYKlta- 

couoH Hi JjAkk Erik & Northern 
RV. (k>. (1913), 21 U. W. R. 535 ; 4 
t). W. N. 1249 ; 11 1). L. R. 458.— 

CAN. 

l. -.1 — -Upon ex- 
propriation the general rule of damages 
is that- tlie owner is ontitJed to l-i)o 
difference between tlio market value 
of the whole before t-ho t-akiiig Hi tho 
market- value of what remains after 
such taking.' — Paotfic Great Eastern 
Ry. Co. V. Larsen Hz Linton & Co, 
(1915), 8 W. W. R. 1, 630. —CAN. 

PART III. SECT. 3, SUB-SECT. t. 

202% 31 Viet. c. 12. s. Injury 

done -Means “ injuriously affected.**] 
- -The phrase “ injury done ” in above 
sect, is equivalent U> the words “ in- 
juriously affected ” in Lands Act, 
1845. — MCPHKKHON V. R. (1882), 1 
Exeb. C. U. 53.— CAN. 
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afTeotlng claim.] — Norfolk (Duke) v. Tennant 
(1852), 9 Haro, 745 ; 19 1.. T. O. S. 225 ; 10 Jiir. 
398 ; 08 E. R. 710. 

204. Right to prosecute claims under- 
Not restrained — Though no provision to determine 
whether property injuriously affected.] — Nohb’olk 
(Duke) v» Tennant (1852), 9 TTare, 745 ; 19 
L. T. O. S. 225 ; 10 Jur. 398 ; 08 E. 11. 710. 

206. Sufllcient to confer right to compensa- 

tion — Where entire Act incorporated.] — When the 
entire l^ands Act, 1845, is incorporated in a special 
Act, no otlier enactment is required, beyond 
s. 08, to confer the light to compensation for lands 
injnrionsly allccted by the works under the special 
Act, 

By Ohel.sea Improvement Act, 1815, s. 83, so 
much of the hands Act, 1845, as was ap[))icable. 
Sc was not modified or was not inconsistent with 
tlie iirovisions thereof, should apply to the improve- 
ments authorised by tlie Act t-o be made, Sc siiould 
be read as forming part of t he Act. lly s. 101 
of the local Act tlie comrs. und<*r the Act might, 
subject t o the provisions of tlie Act, alter the level 
of the streets, nothing being said as t-o compensa- 
tion. By ss. 124, 127, the comi^. might remove 
from houses projections into the street which were 
exi.sting at the pfissing of the Act, & also, on the 
rebuilding of projecting houses, set them back to 
the line of the stri'ct, with a proviso th.at the 
comrs. should make compensation to the owner, 
etc., in either case. The comrs., by rai.^ing the 
lev(il of a st r<*et under s. 101, inqieded access to 
the hous(* of which the prosecutor was l(i.ss(‘e, & 
so injuriously aiTected it; — Held: (1) the lessee 
of th(^ house was entitled to c.ompensation under 
Jjands Act, 18J5, s. ()8 ; (2) the fact of compensa- 
tion b(‘ing exY’J'^‘*^‘^ly given in casess under the 
local Act, ss. 124, 127, was not inconsistent with 
the int/iiution that- it should be given in cases within 
s. Iht, by virtue of Lauds Aet., 1845, s. 68. - 
B. V. St. r.UKE’s (1871 ), Tv. II. 7 Q. H. 118, Ex. Oh. 

206. — -- Applicable to persons under disability 
— Claiming compensation for permanent injury to 
land,]— (1) Lands Act, 1815, s. t), applies to 
cornpen.sation for injnriou.sly atfecting land not 
talv(;n by the promot-ers as well as to compensation 
for taking lands, the words “ inj\ii*y to any such 
lands ” meaning injury to lands lield by pei*son.s 
under disability. 

(2) S. 68 a,pplies to ixu’soiis under disability 
chihniug compensation for* ]}(U'nianent. injury to 
land as well as to owiuts in fee. — S'roNE v. ^'KOVlL 
Lorpn. (187(i), 2 a P. 1). 99 ; 46 Jv. .L Q. B. 137 ; 
36 L. T. 279 ; 42 .1. P. 212 ; 25 W, K. 210, (\ A. 
Anmdationit : -UcncralUh Mentd. AV Gcniprh & Asputria, 

Sillotli & District Joint Wat4>r Boanl (1!)03), 88 L. T. 

421 ; II. V. Vasey & Lully (1905), 22 T. L. K. 1. 

207. Right co-extensive with rights of action 
landowner deprived of — Position of party injured 
not Improved.] — M etjiopolitan Board of AVohks 
V. Mct^ARTiry, No. 272, post 


Whether compensation proper remedy — Acts 
authorised by Legislature.] — See Sect. 3, sub-sect. 
4, A. (a), post. 

Injunction to restrain proceedings for,] — 

See Part VI 1., Sect. 3, post. 

Nature of claim— Not claim for damages 
Assignability.] PiiosK.'i? in Action, Vol. VJIL, 
p. 432, No. 


Sub -SECT. 2. —Incorporation of TvANPs 
Plauses Acts. 

208. Whether Lands Act, 1845, s. 68, In- 
corporated — Exception of compulsory purchase 
clauses.] — (1) By a special Act, Lauds Act, 1845, 
except so much as related exclusively to the 
purchase cV: taking of hand by compulsion, was 
incorporated with it : — Held : s. 68 was not 
excejited, although that sect, was within the 
division of the Act relating to the purchase & 
taking of lands otherwise than by agrecamuit . 

(2) 8, (i8 only gives compensation in cases whore 
the CO. incorpoj’ated is doing what is authorised 
by their private Act, but which ncvcrttioless 
causes damage to an individual. lAji* anything 
else ttie common law remedy is properly applic- 
able. IlVIPERIAL (l.\s LKJIIT Sc C^OKE Po. V. 
Hiujadrent (1859), 7 IL \j. Pas. 609 ; 29 L. .L Oh. 
377 ; 31 L. T. O. S. 1 ; 23 J. P. 675 ; 5 .lur. N. H. 
1319; II E. Jl. 239, IL L. Affu.HA\snh nom. 
Broadrent V. Imperial Pa.s t-o. (1857), 7 Do 
CL M. <fe (L 136, L. a 

Armotationa ;—As to (1) Distd. Dimgoy r. Loudon Corpn. 
(1S()9), 88 L. J. (J. P. 298 ; Forrar r. London Sowers C?omrfl. 
(1809), L. H. 4 Exch. 227. As to (2) Consd. lie Stoolcport, 
Tiniporley & Altriiifcluim By. (IH04), 88 L, ,1. Q. B. 251; 
HamnicrKmlDi & City Ry. v. Brand (18(19), L. U. 4 JH. L. 
171. Reid. Ware i\ liogoiit’s Ponal C'o. ( 1 858), 8 I )o O. 8: J. 
212 ; Ar Brogdon it Ll.vnvi Valley By. (18(30), 9 (j. H. N. H. 
229 ; Bagnall v, L. & N. W. By. (1801), 7 H. & N. 428 ; 
Bedford v. Dawson (1875), 89 .1. P. 801; .lordesou w. 
SiiM oii, Sonthcoates, & Dry pool Gas (Jo.,llS98J 2 Ch. 014, 
(fcnt'rallv, Mentd. Soutliainptoii it Ltehin Flouting Bridge 
(’o. V. SoulJiairiidoii L. B. of Ileallh (1858), 4 .lur, N. S. 
1298 ; New Biver (^). r. Joliiisoii (1800), 2 E. 8c E. 485 ; 
Coe V, Wise (1800), L. B. 1 Q. H. 711 ; Crump r. Lambert 
(1807), 17 L. T. 188 ; A.-G. v. Cambri<lgo Consumers Gas 
(’o. (18()S), 4 Ch. App. 71 : (’lowes a. Statronlshire l*oUerics 
Waterworks (1872), 8 Cli. Aj)i). 129, ii ; Klielfer v. Lomlon 
Electric Lighting Co., Mcnx's P.rcwery Co. v. London 
Electric Lighting Co., 11895] X Ch. 287 ; Cowper v. Laidlor, 
11908] 2 Ch. 88? ; iSamihv v. London (Out.) Water Comrs., 
11900) A. C. 110: ITice’s Patent Camllo (k>. v. L. C. C. 
(1908), 78 L. J. Ch. 1 ; A.-G. v. Birmingham Tame 8: Hea 
Dmiiioge Board. 1 191 0 11 ( 'h. 48 ; Wood v. Conway C.’orpm, 
11914] 2 C8i. 47; v^tollimyer v. Petroleum Development 
Co., 11918] A. C. 498, n. 

209. Claim by yearly tenant.]— (1) 

By Jjondon (’ity Improvement Act, 1817, s. 1, 
Larnis Act, 1845, was incorporated so far as tlic 
I)rovisioris were not cxpres.sly vari(‘d or excepted ; 
by s. 19 so much of Lauds Act, 1815, as related to 
the purchase of land otheiwise than by agreement 
"Wiis not t o be incorporat c^d in the Act- ; by s. .5 
of Ilolborn VaUev Improvement Act, 1864, all 


205 i. Dominion Jiailway Art 1888 — 
Sufficient h confer riuht to compensation. ] 
— Henphik V. Touonto, Hamilton, & 


r chum eristinff at passim 

of Art.h- ' above sect., limiling (la 
uine for t,lio enfoi*comont of claims foi 
emu pensaGon by liuurloiiKlj 

affected by oxpro]>riation, does nol 
apply to a claim existing at 4ie thru 
of the paswige of the Act. -lie Bopk.n 

(1898), 25 A. K. 12.— 


be 'made m’thin 
‘'88 tovm has given i 
net ion — T(nvn Act, 88. 840, 


Damages arc recoverable under above 
,s(!ct.s., for land injuriously attVrded, it 
a claim l.s made within one vmr after 
(he injury is Kiistained. — ^A mso.v r. 
Badisson (Town of), fl9J9] 1 W. W. R. 
108G ; rer8d. 49 D. L. B. 617.— CAN. 

0. Public Works Jet, 1801 — 
Measure of damages t/mler. ]—Tho o/lcct 
of above Act Is t<» entitle a person 
wboho lands aro injuriously atfc<ctcd 
to full cornpen.sation for all damage 
susluuied by the oxcculion of a pubikj 
work, iiTespective of whether any land 
has been taken. — FrrzoKUAi.n v. Kf.i.- 
nmtXK & Kauoui Tuamwav Co., Ltd, 
(1901), 20 N. Z. L. B. 40(5. —N.Z. 

p. JFberc no remedy is provided 
by statute ,] — A corpn., in exercise of 


powiM's conferred by statute which 
, provided no remedy for persons whoso 
jmjporiv was tlu’reby injured, altered 
the rail lent of a street in a wannur 
which injured pJtf.’s house: — //e/d / 
pitf. was not entitled to eompensution, 
.Sr was vvidiont any remedy as he eoiild 
no(- maintain an action. — East Fuiok- 
MAVTLK (.'OliVN. V. ANNOIS (1901), 71 
L J. 89.— A US. 

q. — ^--.1 — Wlu'.re any right of 
property is Injuricmsly afR^cted by a 
ry. eo. In the exercise of statutory 
imwcrs, the eo. is not llabhi in damages 
for such injury unless the Act has 
made ()ro vision therefor. — L aukkntide 
Papeu Co., Ltd. r. U. (1915), 15 
Exch, (A it. 499, — CAN. 
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Sort 3 , — Where land irihiriomly affecfed: Sub’sects, 
2&3.] 


Sun-SEOT. 3 . — Where other Land of 

ClAIMANT TAKEN. 


the provisions, etc., of fiondon CHty Improvement 
Act, 1817, except s. 19, Sc of l^ands Act, 1815, 
except the part with respect to the purchase & 
taking of lands otherwise than by agreement, 
were incorporat ed, except so far as the proAUsions, 
etc., were repealed, altered or varied by, or were 
inconsistent with, the provisions of the Act ; — 
Held: Lands Act, 1845, was incorporat/cd with both 
the special Acts, excepting only ss. 10-08, which 
came under the heading with respect t/O the purclmae 
A taking of lands otherwise than by agreement. 
Sc t he other clauses, which related to the purchase 
of lands otheiwise than by agreement, but did not 
come under that heading, were not excei)ted. 

(2) Lands Act, 1845, s. 121, which enacts that 
conii)eiisation to a person having no greater 
interest than as tenant from year to year shall be 
det/cnnined by two justices, comes as a proviso 
upon the clauses which enact in general terms that 
compensation for any interest in land is to be 
assessed by a jury, & s. 1 21 may therefore be treated 
fus a proviso to, & not inconsistent with, the clauses 
in the special Acts which enact in equally general 
terms that compensation for any inl/Crest in land 
is to be assessed by a jury ; consequently, com- 
pensation to a person having no greater interest 
than as tenant- from year to year in premises 
required under the llolboni Valley Improvement 
Act, 1804, can only be determined by justices. — 
II. V , London Coupn. (1807), L. R. 2 Q. B, 292 ; 
ICL. T. 280. 


JvTiolahons : — Js to (1) Refd. Fcrrar v. Loncloti Sewera 

Conirs. (1868). L. K. 4 Exch. 1 ; Bharpe v. Met. D(8t. 

Ry. (1879), 4 Q. B. D. 645. to (2) Consd. G. N. & c;ity 

Ily. r. TllJett, [1902] 1 K, B. 874. 

210. .] —DuNCiKV r. London Ooupn. 

(1809), 38 L. J. C. P. 298 ; 20 L. T. 921 ; 17 W. Jt. 

1100. 

211 . Oity of London Sowei*s Act, 

1848, s. 2, incorporated Lands Act, 1815 ; but 
s, 3 excluded the operation of those provisions of 
Lands Act, 1846, which related to the purchase & 
taking of lands otheiwise than by agreement ; 
tVe those words wore the desciiptive heading of 
ss. 10- ($8 of that Act. Compensation was given 
by the special Act in cert/ain special cases of injury 
to, A interference with, jiroperty ; but no compensa- 
t-ion wa-s given for the injurious alTecting of lands 
generally. I’itf., whose premises wore injuriously 
afTecte<l by woi'ks executed by defts. under the 
powers of the local Act, claimed compensation 
under Lands Act, 1845, s. 08 i— JleUl : J^ands Act-, 
1845, s. 08, was not incorporated in the local 
Act. 


Qu , ; whether, if s. 08 had been incorporated, 
compensation could have been claimed under it, 
pltf, not being entitled to comiiensation by any 
other statutory provision. — Feukar, v, I^ondon 
iSewers Comps. (1800), L. IL 4 Exch. 227 ; 38 
L. J. Ex. 102; 21 L. T. 295 ; 17 W. R. 709, 
Ex. Oh. 


Diinprey v, London Corpn. 
(1869), 38 L. J. C. P. 298. Apld. R. v. St. Liiko’u (1871), 
b* l^r 9 b. 572 ; Baker r. St. Marylebono Vestry 
U876), 35 L. 1. 129, Difltd. Kirby v. Harrogate SchooJ 
Bowa, fJ896] 1 (Jh. 437. Refd. Tumor r. Mid. Ry. (1911), 
oU L. J. K. B. 51G. 


212. -Baker r. 8 t. Marylebone 

Vestry (1870), 35 L, T. 129 ; 24 W. R. 848. 

Effect of incorporation.]— Nos. 21, 22, 
ante. 


213. General rule — Actionable wrong imma« 
terial — Danger of fire from passing trains.] — The 

rule for assessing compensation under Lands 
& Railways Acts, 1 845, namely, that compensation 
is only given by such Acts where what would have 
been actionable but for the special Act of Parlia- 
ment is permitted by it, & compeasation allowed 
in lieu of such right of action being taken away, 
is inapplicable where part of the land is taken & 
compensation is given, not only for the value of 
the paH t^aken but for the rest of the land being 
injuriously affected. 

Where therefore claimant for compensation 
against the railway co. was the owner of premises 
consisting of a cotton-mill & land, some of wliich 
land was i*equired by the co., & the usual waiTant 
had issued for the jury to assess compensation for 
the land i-akon for severance & for the land being 
otherwise injuriously affected, they found one 
sum for the value of the land, another for sever- 
ance, & a third including injury to the premises 
by reason of the risk of fire being so much increased 
by tlio proximity of i-he railway as to render it less 
fit for the purposes of a cotton-mill to makes the 
mill not insurable, except at a greatly increased 
premium, & to render the property of less value 
to the purchaser : — Held : as the injury to claim- 
ant’s property, by increased risk of lire, wa^s caused 
by what was done by thcj co. upon t-lio laud taken 
by them, the jury had rightly included damages 
for such injury in their verdict &, as they had not 
exceeded their jurisdiction in so doing, there was 
no ground for granting a certiorari.- —lie Stoc .kpouti’, 
Timpbrley & Altrin(;iiam Ry. Co. (180\4), 33 
L, J. Q. B. 251 ; 10 Jur. N. S. 014 ; nom. 
R. V, OriESiiiRE ((hJflRK OP THE Peaoe), 4^New 
Rep. 107; 1 2 W. R. 702 ; sub nom. Leig^i v. 
Stockport, I’imperiey & Altrincham Ry. 

10 L. T. 420. V 

Annotaiiona : — Distd. Brand v. HatrimerRmlth & City My. 
(1805), L. R. 1 g. B. 130 ; K v. Vaughan (1808). 9 B. &\S. 
892 ; C/ity of Glasgow Union Uy. v. Hunter (ISTd), 
L. R. 2 Sc. & DIv. 78. Apprvd. 6c Extd. Cowiior Kss(j.x 
Acton L. B. (1889), 14 App. Cuh. 153. Consd. Kc L. T. & S.. 
Ry. & Gower’s Walk Schools TrustccR (1889), 24 (). B. J). 
320 ; R. V. Mounltord, Kr p. London United Tramways, 
[1906] 2 1C. B. 814 ; Horton v. Colwyn Bay & Colwyn 
U. C., [1908] 1 K. B. 327. Retd. Bucolonch v. Motro- 
poliUin Board of Works (1872), L. 11. 5 IT. L. 418 ; lie 
L. & N. W. Ry. & Reddaway (1907), 71 J. V. 150. 

214. Injury by smoke & vibration.] — C ity 

OP Glasgow Union Ry. Co. v. Huntek, No. 321, 
post. 

215. ,] — (1) Though compensation 

may not bo granted t-o persons annoy (‘d by the 
smoke &. vibration occasioned by trains passing 
along a railway, constructed under the authority 
of an Act of I’arliament-, where no part of his laml 
has been taken, compensation may be given for 
deterioi'ation in the value of his property occasioned 
in a similar manner, where a p.art of liis land has 
been taken for the construction of a work author- 
ised by an Act ; & in tliis question of compensa- 
tion may be considered his particular & individual 
use of that in which he has no proprietory right, 
such as the shore of a tidal river. 

(2) In the action upon an award the arbitrator’s 
evidence is admissible t/O show in respect of what 
matters he allowed or refused compensation, 
but not to explain his reasons for awarding a 
particular sum in respect of any particular matter. 
— ^Buccleuch (Duke) v. Metropolitan Board 


PART in. sect. 8, SUB-SECT. 8. 

T. General rale.'i — Mattora other 
than the value of the mere quantity of 


land taken may he oonsldorod : thus oooupation of the land as a ry. — G reat 
a sum may he allowed for deprooiation Western Ry. Co. w. Warner (1872), 
to a farm generally by the permanent 19 Gr. 606. — GAN. 
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Part III. — ^Principles of the Law op Compensation. 


OF WOIIKS (1872), L. B. 5 II. L. 418 ; 41 L. J. Ex. 
137 ; 27 I;. T. 1 ; 36 J. P. 724, H. L. 

Armotaiiona: — to (1) Consd. M'Carthy v. Motropolitan 
Board of Works (1872). L. R. 7 C. P. 508 ; Oowper Essex 
V. Acton B. (1889). 14 App. Cas. 163 ; liii L. T. & S. liy. 
^ <io\ver s Walk Schools Trustees (1889), 24 6. B. D. 328. 
Dlstd. f?c Tynemouth Corpn. Sc Northumberland (1900), 
P7 J/o?* 126. Confld. London & India Dock Co. v. N. L. Ry. 
(19J)3), Times, Fob, 6 ; R. v. Mounifortl, Ee p. London 
United Tromwam [1906] 2 K. B. 814. Refd. City of 
Glasgow Union Ky. v. Hunter (1870), L. R. 2 He. Sc Div. 
78 ; Holt V. Gas Light & Coke Co. (1872), L. R. 7 Q. B. 

V. Fishmongers' Co. (1876), 1 App. Oils. 862 ; 
R, V. Sheward (1880), 9 Q, B. 1). 741 ; Calc. Ry. n. Walker's 

259 ; R. «. 8card (1894), 
V V; ^ ^ Hoddaway (1907), 

* /f''* ^2) Folld. O'Rourko v, llys. Comr. 

®®W‘ Ripleyn (l. N. Ry. (187.5), 

* Rhodes t?. Airedale Drainage Comrs. 

RcWhitoloy & Roberts’. [1891] 
1 Ui. ■'>58 ; P'alklngham v, Victorian Rys. Coinr., [1900] 
A. C. 452 ; L. & N. W. Hy. r. Walker (1903), 72 L. J. K. B. 
678 * Odium r. Vancouver, City (1915), 85 L. J. P. O. 96 ; 
Kecher v. North British & Mercantile InHce., 11915] 3 Iv. B. 

Meutd. A.-G. of southern Nigeria v. 
Holt, Liverpool, [19151 A. C. 599 ; Selby v, Wliltbroad, 
[1917] 1 K. B. 736. 


216. “ Lands held therewith or other lands — 
Contiguity not essential-— Unity of ownership.] — 

Under statutory powers incorporating Lands Act, 
1815, rosps. gave the applt. notice to treat for the 
purchase of part of Jus land, wiiich they recpiired 
for sewage works. In an inquisition hold under 
tlio Act evidence was given that the existence of 
sewage works, oven if conducted so as not to create 


an actionable nuisance, depreciated the market 
value of a.piilt.’s other lands for building purposes. 
'Phe land taken was let on long building leases ; 
of the other lands part was in hand, & part was 
let for short periods for brick-making. The land 
taken was si'paraied from the other lands, in j>art 
by other property of applt.’s, & in part by a 
railway. The juiy gave a verdict for the value 
of tile land tak(?n & a fuither sum for all damage 
sustained or to be sustained by reason of the 
injuriously affecting the other lands by the exer- 
cise of respts.’ statutory powers : — Held, the 
jury ha<l not exceeded their jurisdiction in awarding 
tli(^ further sum : because {a) part of apiilt.’s 
land having been tak(’n for the sewage works, 
componsation might ho awarded for damage to 
be sustained by reason of the injuriously affecting 
liis other lands, not only by the construction of 
the sewage works but hy their use ; (6) the damage 
was not> t oo I’emot e to form the subject of compensti- 
tion, even t hough no nuisance might be caused ; 
(c) tiu‘ lands taken <fc the lands injmdously affected 
being lieJd by the same owner so that the unity 
of ownerslup conduced to tiie advantage of the 
proixTty as one holding, the lands injuriously 
aff(.*etefl were “ h(*Ul with ’’ the lands taken within 
Lands Act, 1815, s. 40. Where several pieces of 
land owned by the same person are, though not 
adjoining, so near to each other & so situated that 
the possession <te control of each gives an enhanced 
value to all of them, they are lands held together 
\nth\n Lands Act, 1815, ss. 49, 03, so that if one 
piece IS compulsorily taken & cotivori-ed to uses 
which depreciate the value of the rest the owner 


has a right to compensation for the depreciation 
(Lord Watson). — (Iowprr Essex v. Acton Local 
Board (1889), 11 App. Oas. 153 ; 58 L. J, Q. B. 
597 ; 38 W. R. 200 ; 5 T. L. It. 395 ; sub nom. 
Essifix V, Acton District Local Board, (U L. T. 
I ; 53 .1. P. 750, II. Jj. ; affg. M. C. fiub nom, R, v. 
Essex (1880), 17 Q. B. D. ‘44:7, 0. A. 

Annotation^: — Oonsd. fie L. T. 8c S. Ry. Sc Gower’s Walk 
Schools Trustees (1889), 24 Q. B. li. 326 ; Loudon Sc 
India Dock Oo. v. North London Ky. (1903), Times, 
Feb. 6 ; R. v. Mount ford, Ec p. London United Tram- 
wavs, [1906] 2 K. B. 814. Apld. Horten v. Oolwyn Bay 
Sc Colwyn U. 0., [19081 1 K. B. 327. Oonsd. Holditoh v. 
Canadian Northern Ontario lly., (1916 J 1 A. 0. 636. 
Refd* Lonqr Eaton Recreation Grounds v. Mid. Ry. (1901), 
71 L. J. K. B. 74 ; 11. d. Middlesex CJlork of the Peace, 
[1914] 3 K. B. 259. Mentd. M’Miirray t>. Oadwell (1889), 
6 T. L. R, 76 ; Re Tynemouth Gorpn. & Northumberland, 
Tynemouth Corpn. Sc Trevelyan, Tynemouth Corpn. Sc 
Orde (1900), 07 J. P. 425. 

217. Depreciation due to anticipated legal use 
of works — To be constructed.] — Oowpbu Essex v. 
Acton Local Board, No. 219, ante, 

218. Land taken for school — Injury to adjoining 
lands by noisy children — Ground for compensation.] 
— R. p. Pearce, hJx j). Ia^ndon School Board 
(1898), «7 L. J. Q. B. 812; 78 L. T. 081; 14 
T. L. B. 465. 

Land taken under Defence of Realm Acts — 
Injurious affection from user thereof .] — See Oon- 
S'J’itutional Law. 

219. Street widening for tramway — Tramways 
not laid on land taken — Injury to other property 
by running of trams — Not ground for compensa- 
tion,] — R. p. Mountford, Ex p. London United 
Tramways (1901) J.td., [1900] 2 K. B. 814; 
75 L. .7. K. B. 1003 ; 95 1^. T. 075 ; 70 .7. P. 51 1 ; 
22 T. 1j, R. 752 ; 4 T^. G. R. 1058, D. 0. 

Annotations : — Consd. Re L. & N, W. Ry. 8c Reddaway 

(1907), 71 J. P. 150. Distd. Tayleiir r. Dolter Elortrlc 
Traction (1907), 51 Sol. Jo. 702. Consd. Horton v. Uolwyu 
Bay Sc Colwyn U. C., [1908] 1 K. B. 327. 

220. Injury to adjoining property by 

widening of street & by tramway — Ground for com- 
pensation.] — Tayt^buh V. Dolter Ei,ectric Trac- 
tion, Ltd. (1907), 51 Sol. .To, 702. 

221. Land taken for public footway — Obstruc- 
tion of access to adjoining warehouse .] — Ite Great 
Ea-s'I’ern Ky. Oo. & London Oounty Council, 
No. 194, nnie. 

222. Injury not caused on lands taken — Railway 
— Ground for compensation.] — fie London & 
North Westeiin Ry. Oo, & Reddaway (1907), 

71 J. P. 150; 23 T. L. R. 279. 

Antwtalion : — Consd. Horton v, Colwyn Bay & Colwyn 
U. a, [19081 1 K. B. 327. 

223. Sewage works — Public Health Act, 

1875 (c. 55), s, 308.] — Resps., acting under the 
powers conferred by Public Health Act, 1875, 
constrnct-ed an intercepting sewer, a pumping 
station, a sewage reservoir & an outfall .sewer, 
wliich wore integral pai’ts of, Sc together formed, 
one scheme of sewerage. Tlie sewers were in 
part constructed on land the property of claimant ; 
the pumping station & the re-sorvoir were con- 
structed on land the property of other persons. 
The present value of certain portions of claimant’s 


217 i. JicpreciaiUm due to antimpai 
U(n use of Works .] — Upon aHseHBino 
of darn^OM for injury to land in reepe 
Of part, being taken for a ry., tJ 
proiiablo rink of accidental flro arisij 
from the working of tho railway nn 
bo taken Into aecoimt.~“HAitDiNa 
KoAui) OF Land & Works (1880), 
V. K. (Law) 389.— AUS, . ' ° 


s. 


-.] — A portion of 


having been taken by a ry. : — 7/ 
compeiiHation Rhonld be allowed 
depreciation in the value of tho ] 
not taken, ooc^»wlonod by antJelpa 
oi the siibHcquent operation Sc nH< 


the ry. on tho land taken . — Rc ScoTr 

« Man. L. R. 

103. — CAN. 

t. Land taken for railway — 
Injury to other land by stopping up 
rfifea.]— Defts. imrchasod part of pltf.'s 
land for a ry. miming through It; tho 
nrico was fixed by ogroeinent,* & tho 
land conveyed without any reservation, 
ritf. had proviously ilralneil his land 
by moons of a ditch running througii 
the land convoyed. In constructing 
their ry. deftw. stepped up the ditch, & 
pht’s land was ovorHowod : — Held: 
tho injury being attributable to the 


constnictlon of tho ry., should have 
been taken int.o consideiation at 
tho sale. — L'EsrjfiUANCK. v. Grkat 
Wkstehn Hy. Co. (1855), 14 U. C. R. 
173.--CAN, 

u. Damatfcs cannot be assessed in 
action for trespass.}— -Aw owner is not 
ontitled to have damages for tho 
deterioration of adjoining land taken 
assessed in a trespass action, ospocinlly 
where he did not proceed for any 
other relief. — H olmestkd v. Canadian 
Northrun Ry. Co., Annablf., Third 
' (1915). 31 W. L. U. 896.— CAN. 
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Sect. 3 . — Where land injuriously affected : Siib-sects. 3 

land which were in proxiniily io <he pumping 
station iV: ro.sorvoir was depreciated by reason of 
tile contemplated u.ser of that- st ation ^ reservoir 
for sewage purposes : — Held : as tlie acts of user, 
tlie contemplation of which caused the deprecia- 
tion, would be done on land not the property of 
claimant, the damage was not sust^ained “ by 
reason of the exercise of the powers ” of Public 
Health Act, 1875, s. 308, & claimant was not 
entitled to any compensation under the Act in 
respect of that depreciation. — Hoiiton v. CoTxWYN 
Hay A: (>oiavyn TTkiian Council, [1008] 1 K. H. 
327 ; 77 L. J. K. B. 215 ; 98 L. T. 547 ; 72 J. P. 
57 ; 21 T. I.. R. 220 ; 52 Sol. Jo. 158 ; 0 L O. R. 
211, C. A. 

Annul ai ion a : — Refd, Tie L. &. N. W. Py. & Peddaway (1907), 
71 J. 1* 150. Mentd. Taylenr v. PolUjr Electric Traction 
(J907), 51 Jo. 702 ; Uriffilli r. Clay, 11912] 2 Ch. 291. 

Future damages .] — fiec Sect. 5, jyosU 


Sub-sect. 4. — Whp:ue Land op (Claimant not 

TAKEN. 

A. Injury must arise from Authorised Acts, 

(a) Acts Authorised hy Legislature, 

224 . Compensation proper remedy - - Common 

law remedy for unauthorised acts.J—lMPEUTAL 

Gas «te Coke Co. v, Bkoadbent, JNo. 208, 

ante, 

225 . ] — A railway co., in making 
their lino, crossed interfered with (Ws x’l'ivate 
railway. By Bail ways Act, 184.5, they were 
bound to restore a substituted railway witiiin 
a certain period uii(h‘i' a penalty. (J., calculating 
on the substitutc'd railway being mad(* within the 
time spocilied by the statute, granted a lease of 
liis lands & railway to M., ri^citing that- the co. 
were bound to it^store his railway, t hat 0. would 
do so at his own (•xp(‘n.se if the co. failed or r('fused 
to do so. 'JTie CO. failed to restore the railway, 

M. sued C., & recovered £451 damages ; wliereon 
C. sued the railway co. for this sum on an implied 
indemnity A: for special damage: — Hctd: (J) as 
the CO. wer<‘ bound by tlie statute to restore the 
railway, Ac neglected to do so, (\ had a right of 
action cx delicto against them, A: such right of 
action was not extinguished by the ])rovision of 
the statute: as to xienalties, for t la* ])enalty was only 
a cumulative remedy ; (2) Ava-s not entitled to 
recover against the co. the £451 paid as daniag(‘s 
to M., for the latter action arose cx co'uiracfn, ^ 
the damag(*s incurred by CJ. to M. were not the 
direct A^ immediate consequence of tlie co.’s dis- 


obedience of the statute, C. ought himself to have 
restored the railway, & sued the co. for the cost 
&> any other special damages. 

(3) The tribunal established by the Railways 
Act, 1845, only give.s compensation for losses 
sustained in constiquenco of what the railway 
co. may do lawfully under their statutoi'y powers, 
but for anytliing done in excess of these powers, 
or contrary to wliat the 1 .legislature in conferring 
those powers has commanded, the proper remedy 
is a common law action in a common law court. — 
Caledonian Ry. Co. v, Colt (1800), 3 L. T. 252 ; 
7 Jur. N. 8. 475, H. L. 

226. .1 — Davis v, Myers (1851), 

17 L. T. O. S. 304, N. P. 

227 . Not action at law — Damage by 

waterworks.] — R. v, Nottingham Old Wateu- 
WOHKS Co. (1835), 0 Ad. & El. 355 ; 5 Nev. & M. 

K. B. 498 ; 6 L. T. K. B. 11 ; 112 E. R. 135 ; 
siib.segucnt proceedings (1837), 6 Ad. Ac El. 302, 

See, generally. Water Supply. 

228 . Unless special damage — Ob- 

struction of right of way.] —Watkins v. Great 
Nohthern Ry. Co. (1851), 16 Q. B. 901 ; 20 

L. J. Q. B. 391 ; 17 L. T. O. S. 71 ; 15 Jur. 1127 ; 
117 E. R. 1150. 

Annotation : — Distd. Gale. Py. v. Colt (18C0), 3 L. T. 252. 

229 . Nuisance— Loss of amenities.] — 

(hi].s.spoiiD V. Dover Harbour Board (1898), 42 
Sol. Jo. 451. 

230 . Not action for trespass -Party entitled 

to easement.] — Where an Act of Parliament gave 
comrs. power to luirchaso lands, etc.. A: direct^cid 
them to make compensation to persons interested 
in lands, etc., for damage, etc. : —Held : a party 
entitli‘d to an casement/ over lands so iiurchased 
by them could not maintain trespfxss for acts done 
upon those lands to the prejudice of Ids easement-, 
but. that as soon as damage was actually sus- 
tained, he should claim compensation under the 
Act. — TjHCKNi*:ssE V, JjANOastjou- Canai, Cd. 
(1838), 4 M. A W. 472 ; J Horn A:- H. 305; 8 
L. J. Ex. 49 ; 3 Jur. 11 ; 150 E. R. 1515. 

An7iotatioHK : - -Distd. UoBtock V. (1852). 18 

Q. B. 813. Mentd. lIcftKt's 1’. Mot. Jly. (18(10), 28 Jloav. 
100 ; Scott V, Ebiiry (1807), L. Jl. 2 C. P. 25.5. 

231 . Erection of electric cable 

standard in pavement — Act not amounting to 
“taking of land.”] — E scoi’t r, Newport (Jorpn., 
[1901] 2 K. B. 300 ; 73 L. J. K. B. 093 ; 90 L. T. 
348 ; 08 J. P. 135 ; 52 W. R. 513 ; 20 T. L. R. 
J5H ; 2 L. G. R. 779, I). C, 

Aniui/fdiutis : — Consd. Andrews v. Abcrtillory U. C. (1011), 
80 L. .1. (’ll. 724. Beid. Tuff Valo Hy. v. CardilT Hy., 
11917] 1 Ch. 299. 

232 . Not injunction — Obstruction of access 

to warehouse.]- Wedmouii: v. Bristol (k>Ri*N. 


PART in. SECT. 3, SUB-SECT. 4.— 

A. (a). 

2241 Cmnpnmition riroper rnnedy — 
Connnvn Itnr remedy for v?iaufhorifted 
acts.] — The coin jiensat ion cImuhcs in 
statutes author jsiiijr public works 
ajiply only where the act complained 
of 1 b authorisod by tbo statute. — 
Hood v. SAUNF.y Coni’N. (1800), 2 
Lct?go, 1291.— A US. 

227 i. Kot actiofi at latv .] — 

PreinlscB bolonjjring to idtf, were 
“injuriously affected “ by the IcncI 
of tlio street on which they fronted 
liciriff raised in ordej- to constru<!t, a 
proper approach to a bridge that defts. 
W’(‘rc lawfully rebuilding : — Held : bo 
conld not maintain an action against 
defts., but must, in the abseneo of any 
negligent construction, prniiecd under 
Municipal Act, 1887, c. 184 .— Hiu'it 
r. Stuatfouu CiiTY Uonrx. (1888), IG 
A. H. 5.— CAN. 

227 ii. .] — Where laiirls are 

injuriously affected, no part thereof 


being taken, tlie tmuicrs must- resort 
to coinpensatioii under (Joverninent 
Hallways Act, 1881, when tJie injury 
is occasioned by an act made law fill by 
the statutory pow'ers exereised.' JG r. 
Hauky (1891), 2 Kxch. C. H. 883.— 
CAN. 


111 . 


jjamnye try vxite 

works.}- “ Damages caused by W'ate 
works for W'liich compensation wi 
claimed arose from lawful acts cloi 
hy tlie (lefts, by virtue of legislati^ 
authority: — Held: r« course must. I 
had to the siiecial statutory renn^dy.- 
Ho8k r, Ht. John Urry (1905), i 
N. B. H.. 58. — CAN. 


w. Loircriny road .] — 

Hltf. occupied a cottage & land 
abutiing' on a road, from which a 
pas-sage over jdtf.’s land afforded 
ttC(;ess t.o his cottage. A ry. co. lowered 
tJie road, obliging pltf. to use a ladder 
to ol)t.aiu aoecss from the road to the 
passage) : — J/eld : an aefioii W'as not 
maintainable, the injmy complained 


of being an injury of a permanent 
nature' vV the subject of comiiensat ion. 
- -JMoOKK. 7\ (tUKVr SOUTIIKUN & 
Wkstkun Hv. Go. (I85S), 10 I. C. L. H. 
4G : 11 Ir. Jur. 50.— IR. 

X. .. Jiaising road .] — • 

Pltf. oeeiipicd a bouse abutting on a 
imblie road, A ry. co., in the execution 
of their works, raised tin' road oi)])osito 
Tdtf.’s house, so that tho access to 
the house was impeded, ik tlie hoiiso 
rendered duni]> nnw iiolesomo. To 
an uetion against, tho ry. co., defts. 
lileaded a just Ifleation under their Act : 
— Held : the action was not maintain- 
able, jiltf.'s loss of health being the 
001180(1 uenco of tho injury to his 
house, & such injury being of a per- 
manent nature, & tlie subject- of 
statutory eomiieusation. — T uoiiky r. 
(JKKAT SoUTlIKJtN ^ WJSHTKUN HY. 
Co. (1859), 10 J. C. L. H. 98.— IR. 

1 — ™ Deprivathn of 

access .] — A ry. co. having by virtue of 
a private Act acquired a piece of 



137 


Part III. — ^Principles of the Law op Compensation. 


(1802), 1 New Bep. 120 ; 7 L. T. 450 ; 11 W. B. 
136 ; revsd. on other grounds, 1 New Bep. 187, 
Ij. j.t. 

233. Obstruction to ancient lights.] — 

Wliere a school board acquires land as a site for 
a school under the compulsory powers given by 
tlic Elementary Education Act, 1870 (c. 75), ^ 
builds a school so as to obstruct the ancient lights 
of an adjoining landowner, his remedy is by 
claiming compensation under Lands Act, 1845, 
s. 08, & not by bill for an injunction ; but notice 
to treat to the ownei*s of easements over the land 
taken is unnecessary. — Clauk i\ I^ondon 8cjjool 
Board (1874), 0 Oh. App. 120 ; 43 L. .1. Ch. 421 ; 
29 L. T. 903 ; 38 J. P. 101 ; 22 W. B. 354, L. 0. & 
L. J J . 

Jnnotaliom .•-•'Consd. Bedford v. Dawflon (1875), L. Tt. 20 Eq. 
.\53 ; bwalTiston Eiun & Metropolitan Hoard of Works 

• Wiprram v. Fryer (18H7), Ch. IJ. 
87 ; Harlow t>. Ross (1800), 50 L. J. Q. H. 183 *. Kirby r. 
Harrogate Hcl.ool Hoard, [180(5] 1 Ch. 437. Rcfd. Loudon 
School Board r. Smith, [1805] W. M. 37 ; Andorsou i). 
M., S. & L. Uy., M., S. & Jj. Hy. r. Anderson (1808), 78 
L. T. 251 ; Barnard v. (i. W. lly. (1002), 80 L. T. 798. 

234. Bedpoht) (Duke) v. 
Dawson (1875), L. It. 20 Kq. 353; 44 I^. .1. Oh. 
519 ; 33 iu T. 156 ; 39 J. P. 801. 

yfmiofafums PoUd. Froncli v. L. T. & S. Ry. (1880), 2 

Consd. Wigrani v. Fryer (1887), 30 Ch. 1). 
87. Reid. Long Faton !t<'fa‘eatloii Gronnd.s Co. v. Mid. 
Ry. (1001), 71 L. .1. K. B. 74; Mercer r. Liverpool, 
St. Helena Ar Soutli LaneaHblrc Ry. (1003), 88 L. T. 374. 

235. .] - BENCH V. London 

Tilbury & Southend Ky. Co. (1886), 2 T. L. It. 
395. 

236. .] — Wkjram r. Fryer 

(1887), 30 Ch. I). 87 ; 56 1.. .T. Cli. 1008 ; 57 h. T. 
255 ; 36 W. H. 100 ; 3 T. L, It. 052. 

ns- :-Refd. Goddard v. Mid. Ry. (1801), H T. L. R. 
120 ; Loudon School Board v. Smith, [1805] W. N. 37. 

237. — “ — '.J — A railway co. acquired 

.some land in 1865, undiT a special Act, cVd. in 1891 
obtaiiK'd another .special Act , empowering the co. 
to (‘ularge its station. A now parcels ofticii was 
built, jiartly on land aitipiired under the Act/ of 
1891, A. partly on land a.c(iuired in 1865. 'Hie 
building obstruct (‘d pltf.’s ancient lights ; — Held : 
pltf. was not/ entithnl to maintfiin an action for an 
injunction & damages, ])ut must, sijok compensation 
under J.ands Act, 1S4.5. — Em.sley v. North 
Eastern ItY. Co., [1896] 1 (!li. 418 ; 65 L, J. Ch. 
385; 74 L. T. 113; 60 J. P. 182; 12 T. L. It. 
219, C. A. 

‘ — Reid. L. 8: N. W. Uy. v. Ggwon District 


Council (1890), 80 L. T. 401 ; Kirby v. Harrogfato School 
Board, [1896] 1 Ch. 437 ; Arnottv. N^hitby U. 1). C. (1909), 
73 J. 1\ m. 

238. .] — Courage & Co. v. 

SoTTTii Eastern By. Go. (1902), 19 T. L. R. 61. 

239. Obstruction of right of way.] — 

London School Board v. Smith, rL"^95] W. N. 37, 
JnjU}iation : — Reid. Barnard r. G. W. Uy. (19U2), 86 L. T. 

798. 

240. .J — Barnard v. Great 

Western By. (1902), 86 J.. T. 708 ; 66 J. P. 568. 

241. Extinguishment of right to 

support.] —SwAiNSTON V, Finn & Metrobolitan 
Board of Works (1883), 52 L. J. Ch. 235 ; 48 
L. T. 634 ; 31 W. K. 498. 

242. Damage caused by negligence— 

Percolation of water.] — Fvans v. Manchester, 
Sheffield & Lincolnshire By. Co. (1887), 36 
Ch. D. 626 ; 57 L. L Ch. 153 ; 57 L. T. 194 ; 30 
W. B. 328 ; 3 T. ].. B. 691. 

243. Injunction proper remedy — Not com- 
pensation — Constantly recurring injury,]— K fates 
V. Holywell By. Co. (1873), 28 L. T. 183. 

SeCi aUo, Part VIII., Sect. 1, sub-sect. 2, A. 
B, (d), post. 

(ft) Authorised Arts Improperly Performed, 

244. Remedy by action — Unreasonable exercise 
of powers.] — CoA'PS V. CLAltENCE ItY'. Co. (1836), 

I Buss. & M. 181 ; 8 L. J. O. S, Ch. 72 ; 39 E. B. 
70, L. C. 

Consd, Staiiiton v. Woolrych (1857), 23 Boav. 
225. Expld. & Distd. Buldulpb V, tit. George’s Veritry 
. (1863), 3 Do G. .T. 8: Sm. 493 ; Hood r. N. E, Ry. (1870), 
L. R. 11 F(j. 116. Distd. Flelden r. Morley tJorim, (1S9H), 
14 T. L. R. 5(56. Consd. Roberts r. Gharini? c’ross, Kustoa 
& Hampstead Ry. (1903), 87 L. T. 732. Reid. Milward v. 
Redditch L. ]L of Health (1873), 21 W. H. 429 ; Dowling 
V. Routypool, Caorleon (Sc Newjiort Ry. (1874), L. H. 18 E(i. 
714; Vernon r. 8t. James Vestry (1880), 42 L. T. 82; 
Southwark & VaiiKliall Water Co. v. Wandsworth Board 
of Works, [1898] 2 Ch. (>03. 

246. Working by night— Jurisdiction 

of court not ousted.]— ItoBERp.s v. Charing Cross, 
Euston & Hampstead By. Co. (1903), 87 L. T. 
732 ; 19 T. L. It. 160. 

246. Overflow of flood waters Into adjoin- 

ing lands —Insufllcient openings.] — Lawrence v. 
flRhJAT Northern By. Co. (1851), 16 Q. B. 643 ; 

6 Ity. & Can. Cas. 656 ; 20 J;. .1. Q. B. 2t)3 ; 17 
L. T. O. S. 39 ; 15 Jur. 652 ; 117 E. B. 1026. 
AnrwUiliom : — Consd. Calc. liy. v. Lockhart (1860), 3 L. T. 
65 ; C-lothkT V. Webster (1862), 12 C. B. N. S. 790, Expld. 
Mason V. Shrewsbury & Horefurd Ry. (1871), 25 Ji. T. 
239. Distd. 'ji'odd V. Met. Dist. Ry. (J871). 24 L. T. 435 


vacant, gronnil across which a road ri 
forming an access to a Jionso built 
tlie boniidary of the grmmd, oxceiiG 
JOx^riitlons ui)on Ihe road hy which i 
value as an acces.s was (liniinlsiied 
J/rld : Uk! j)ropr]etor of tlie house wj 
not, (uiiiilod to an atdion at cumme 
law against the co., I)ut, niusi pro<*et 
in the manner provided hy Rallwn 
(Scot.) Act, 1845. — 1jAW.SOn v. Cal] 
DONIAN Hy. Co. (1881), 8 R. (Ct. ( 
Sc,ss.) 442 ; 18 Sc. L. R. 275.— SCO' 

232. Not injunction — Ohstru 

turn of accesH to vrouvrty.] ~^w a nv 
where the owner is merely able 1 
instruct that, his property i.s injurious] 
atTeeted liy the o]»erations of the co. 1 
cannot proceed hy w^ay of iutcrdii 
against the co., but his remedy is tlu 
or compensation under Railways (Scot 
Act, 1815, 8. 6. — Don v. Nort 
Brittsti Ry. Co., Don v. Newpoh 

ilT; 5 R. (Ct. of 8esH 

972 ; 15 Sc. L. U. 6J7.— SCOT. 


PART in. SECT. 3, SUB-SECT, 4.— 
A. (b). 

z. Ckmral r?//c.] — A ry. co. is 
responsible for injury done in tho (‘oii- 
structlon of their ry. to adjoining 
property, unless with due & proper 


skill it. could not lie avoided. — M inor 
V. Buffalo vV:. Lake Huron Rv. Co. 
(18.58), 9 C. V. 280.- CAN. 


2441. Jictncilu hy action — Unreason 
ahlc ertrcisc, of statutory powers.]— 
WJioro a work is coiiBt meted by t 
jiulilic hoiiy under autliorlty of t 
statute wiiich gives a right to com 
peiisatiou for any injiirj’^ done, the ful 
extent of tJio injury thereby caused tc 
private iiidlYiduals is recoverable a^ 
compensation under Hie stat.ule, not- 
with.stamliiig tliat there may liavr 
iieeu negligence in the exi'cutioh of the 
work ; & tho fact that tiiere has been 
negligeneo does not give rise to an 
action for damages niilc.s.s tho public 
body liuH fujted in excess of ite statutory 
powei's. — County of (Irwy (C -’hair- 
man, KTu.) V. Frankpiit (1899), 18 
N. Z. L. R. 111.— N.Z. 


The excavations tilled with water which 
flowed over on to pltf.’s laud. The 
exeavatious were negligently made : — • 
JJeld : defts. wore liable to pltf. for 
damage caused to his land by escape 
of w'ator from their excavations. — 
FkKIW V. VrTOR[/VN RAlT.WAA'ri COMR3, 

(1893), 19 V. L. R. 617.— A US. 

246 ii. — -.l—Aco. purchaH(»d 

from jdtf. land for the purposes of tiio 
eo., the consideration being in full 
compensation for the land ^ tlio co. 
so using it as aforesaid.” Defts. built 
tlicir ry. so unskilfully as to cause 
water to overflow idtf.’s land '.—Held: 
the eompeiisalion paid could not bo 
coiisidorwl iiaid as comtioiisation for 
such unskilful construction of tJio ry., 
& defts. were liable. — Vanhorn v. 
Grand Trunk Ry. Co. (1858), 9 C. F. 
264.— CAN. 


244 ii. 


-.1 — PaUVIERSTO! 


North (Mayor, etc.) v. Fut (19011 
20 N. Z. L. R. 390.— N.Z, 


246 i. Overflow of water into 

adjoining lands.] — Defts., acting under 
statutory powers, made a ry. along tho 
boundaries of pltf.’s land. In coii- 
striuitiiig such railway, clefts, mado 
excavations, to build an embankment. 


246 Hi. '.1— A ry. co. In 

ox(Tcise of statutory power, constructed 
a culvert upon a right of way it had 
acquired over pll f.’s lands, but in such 
negligent manner that the lands were 
flooded : -Held : Water (flauses Act, 
1897, 8. 130, did not firecludo pltf. 
from recovering by action at law for 
damage.s sustaineil by rcoRon of tho 
negligent exerciBo of their powers. — 
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Sect.'S. — Where land injiiriomly affected: 
i,A. {b) (a), jb) & (c) i] 

Expld. Olovvos V. StatTonlshlre Potteries Waterworks Oo. 
1872), 8 c;l), Api». 12!), n. Distd. Maxoy Dralnaflro Board 
V. 0. N. Ity. ( ID J 2), 100 L. T. 4 2D. Refd. Broadbont v. 
Jhjpeml (his('o, (1H67), 7 Bo G. M. G. 420 ; /?« Brojirdon 
& LJynvi V/d/ey Ky. (JS60). 0 C. B. N. ti. 229; Coo v. 
Wise (IS66), L. Jl. 1 Q. B. 71J. 

247. Obstruction to drains & right of way.] 

— JlLA<GtAvj53 Bristol Waterworks Co. (J85B), 

1 H. S: N. Sm ; 2t5 I.. S, Kx. 57 ; 150 E. B. 1245. 
Jntutfafion Mentd, OoIdHioid v. Hampton (1858), 27 
L. J. C. P. 280. 

248. Injurious & excessive exercise of 

powers — No damage to individual — Right in 
Attorney-General.] — Ware t. Kegtcnt’s (Unal 
Co., No. 02, ante, 

249. Lack of due care & skill.] — C lotiihou 

V. Wedster (1802), 12 C. B. N. S. 790 ; 21 L. .7. C.P. 
BIO; 0 L. T. 401 ; 9 Jur. N. 8. 2B1 ; 10 W. R. 
024 ; 142 E. B. i;i.5B. 

AnmtaiUmH Mersey Dock Trustees r. Olbba (18Gfi), 

Ti. B. 1 H. L. 9H. Mentd. Obrl>y v. Ilyde Comrs. (18G4), 
28 J. V. 6G9. 

250. .1 — A railway co. for the pur- 

poses of their tindertakirig look ccu’tain houses 
standiupc in a row <fe struct iirally connected with 
the adjoininj^ tenements. Iii reinovinj^ one of 
sucli houses tlu> stabilit-y of the neighbouring 
house, which had not been taken hy the co., was 
iinpaij'ed, & the owners sustained damage as well 
to that house as to ot Inn’s in t heir occupation. A 
bill was filed for an injunction, it apyiearing that 
by due precaution such damage miglit have been 
avoided t—Ileld : an injunction was rightly 
granted, the case not/ being one for compemsation 
under Lands Act. 184.^), s. 08, ^ an inquiry as to 
damage's, including damages incurred since bill 
Bled, would be direct <‘d. — BrsooE v. Great 
Eastern By. Co. (1S7B), 1^. B. 10 Eq. 030; 21 

W. B. 902. 


(c) Unauthorised Acts. 

251, Remedy by action — Obstruction of ease- 
ment of light- -Injury by dust, etc.]— Turner, v . 
SlIEFFIlCLD & Botherium By. Co. (1842), 10 
!M. & W. 425 ; 3 By. <S: Can. Cas. 222 ; 152 E. U. 
530. 


jiiivafuhims : — Rcfd. Brand v. Hammersmith & City By. 

(IK«7), D. B. 2 g. B. 22:1. Mentd. Brine r. G. W. By. 

(I8G2), 2 B. & S. 402. 

252. Pollution of water.] — A waterworks 

co. were authoris<*d by their private Act t,o take 
use the water of springs which sujipUed a river 
upon the banks of which mills were situate. The 
Act provided that the eo. should not abstract mo 7 *(* 
than a certain aiiunmi of water before they had 
constinieted a eoinpenHation i‘estn*voir for storing 
the water during floods for tlui benefit of the mill 
ownei’s. 31ic A of, gave the eo. compulsory powers 


for acquiring land, streams & springs for their 
undertaking & powers to acquire by consent lands 
for constructing their compensation reservoir. 
The Act cont&inod a reservation of the right of 
the owners & occupiers of any lands, mflls or 
works to the use of the waters of the stream, 
except so far as provided & declared by the Act. 
Waterworks Act, 1847, was incorporated with 
this Act. The co. constructed a compensation 
reservoir & a subsequent Act of Parliament, wliich 
gave them further powers, including povzers of 
emptying & cleansing the reservoir, recognised 
this reservoir as a sufTicient compensation reservoir 
for the mill ownei*s, Sc dircctA?d it to bo maintained. 
The owner of some dye worlcs sitdiate on the river 
below the reservoir flh'd a bill against the co. 
complaining that the effect of the reservoir was 
to make the water of the river more muddy than 
it was before its construction, Sc to render it unfit 
for the process of dyeing, & praying for an in- 
junction t,o restrain defts. from fouling the stream. 
These allegations being establLshcd : — Held ; (1) the 
Acts gave defts. no power to foul the water ; 

(2) the compensation clauses in the Waterworks 
Act did not apply, inasmuch as the injury was 
such as the co. were not authorised to commit ; 

(3) pltf, was entitled to an injunction. 

Qu. : whether Waterworks Act, s. 0, gives 
compensation for injuries to the lands of third 
persons caused hy works on land whicjh could be 
taken only by consent. — C lowios v. STAPFoitD- 
siiiRE Potteries Waterworks Go. (1872), 8 
Oh. App. 125 ; 42 L. .7. GJi. 197 ; 27 L. T. .521 ; 30 
J. P. 700 ; 21 W, B. 32, L. J.l. 

^nnotatUms : — .4s to (2) Re!d. Metropolitan Asylum District 
V. Hill (1881), G Ap|K Cas. 1D3 ; .fordosou v. Sutton, 
.SouUieoafCH Sc Drypool Gas Co., I189H] 2 Ch. OH. /is to 
(3) Refd. Shrlfer t\ London F.lcictric Lightinf; Co., Meiix’s 
Brewery Co. v. London Elccdric Lighting Co., I189r>j 
1 Ch. 287. (rcnmtUv. Refd. Truman v, L. B. & S. O. By. 
(1883), 25 CTj. I). 423. Mentd. Bounington v. Brinsop 
Hall Coal Co. (1877), .5 Ch. D. 7C9. 

By sewers.] — See Sewers Sc Drains ; 

Waters Sc Watercourses. 

253. Obstruction of right of navigation — 

Previous claim for compensation made in ignorance 
of illegality — No bar/i — Pentnky v . Lynn ILvving 
COMRS. (1895), 12 L. T. 818 ; 13 W. B. 983. 

See Nos. 208, 225, ante. 

Damage to party-structure- Adjoining building 
removed.] —See Boundaries, Fences A J*AiiTy- 
Walls, Yol. VII., p. 398, No. 399. 

7?. Injury nmst. he Aetuniahle in Ahseniec of Corn-' 

pidsory Poioers. 

{ft) In Ueneral. 

See Nos. 213, 229, ante; Nos. 259, 202, 203, 
205, 270, 282, 321, 727, 709, post. 


A1cC!uimaion V. B. C. ELKC'mio By, 
(’o.(19I4).29\V. L. K. 517 ; 7 \V. W. B. 
J37 ; 20 D. L. B. 834.— CAN. 


246 iv. 


— If ft local body 


by virtue of spcciftl Klatutory power 
coiiHtructB a canal with Hood -gat o 
propiTiy & w’itliout negligence, hui 
uiiows the flood-gatcH to get out o 
repair ho oh to cuuhc acJjaec'jit- land 1( 
bo flooded wdiicJi before tlie construe 
lion of the canal would not liave beei 
Ih oded, it is liable to eonj])0nsato tie 
owner of tlio land for t.he dainagei 
caused lberei)y, although it 1« unde] 
no Ftfttutory* duty to rei)air tJie eana! 
& lIood-gatcH. — Aitchkhon r. Biuhu 
County (CJuaihman of) (1890), If 
N. Z. L. |{. 483.— N.Z. 


a. Ohstrnriion to arress.) — 

Pltf. claimed cluutageH from deftii. for 
m^ligently dt'jueHNiiig certain Htreetw 
In a town tliereby inaking it incon- 


venient for i)ci’soiis to approaeli pltf.'s 
store ; also for blocking tJiein np & 
tiierchy negligently destroying pltf.’s 
busincHS Held : the work was iiogli- 
gtuitly done, wddeJi gave a cause 
of action, even tlmiigh tiie work 
Itself iniglit be lawfiil.^ — Q uillinan 
V. Canada .Soittukhn By. Co. Sc 
Niaoaua Fau>« CoiU’N. (1884), 0 O. U. 
607.— CAN. 

249 i. leack of duo rare <€* 

s\'ilL\ --Neglect to take ]»ropcr pro- 
cautions -bi itself, however legal 
the inaking of act may have !>eeii if 
skilfully executed, entitles tlie oAvuer 
of adjacent land to recover damages 
for the injury sustaiued. — N kw VVrst- 
MiNHTEK (CbTY OF) CoRPN. V. BUlQ- 
UOUSK (1892), 20 S. C. K. 520.— CAN, 

249 ii. .] — Hounhomic r. 

VANoouviat Power Co, (1913), 23 
VV. L. B. 167, 404 ; 3 W. W. B. 953 ; 


9 D. L. B. 823.— CAN. 

PART Til. SECT. 3, SUB-SECT. 4.— 
A. (0). 

b. TUmcd)f hy action.] — Plif.’H 
land was injuriously affected hy works 
const l uoted hy a ry. co. ; tho eo. 
asserted that tho works, which wore 
erected for tho purpose of Improving 
the navigation of a stream owned l)y 
t.hcm, were autliorisod hy their 
statute: — Held: (1) (he power they 
had to erect tbe works was distinct 
from tliose granted for the i>uri)uso 
of the ry,; (2) pltf. could ri'cover 
damages.' “B. v. Buffalo & Lake 
Huron B\. Co. (1864), 23 U. O. B 
208.— CAN. 

c. Obstructuin of right of 

access .) — A corpu. lowered the grade 
of a street upon which F.’s property 
abutt/cd thei'oliy depriving him of 



Part III.— Principles op the Law op Compensation. 


139 


(&) Siructurdl Damage, 

254« Injury caused by pulling down party-wall — 
Proceeding under Building Act, 1774 (c. 78) — Not 
subject of compensation under special Act.] — 

B. V, HuNOERFimD Market ('o., Ex p, Yeates 
(1833), 1 Ad. & El. (m ; 2 Nov. & M. X. B. 310 ; 
3 L. J. X. B. 50 ; 110 E. K. 1302. 

Anvotniion .'--CoiiBa, R. v. Hungerford Market Co., Ex p. 

Eyre (1834), 1 Ad. & El. 670. 

265, Taking down adjoining house — 

Houses not specified In special Act — Not subject of 
compensation under that Act.] — K. v. llxJNajm- 
FORD Market Oo., Exp. Eyiipj (1834), 1 Ad. & El. 
070 ; 3 Nev. & M. X. B. 022 ; 3 L. .1, X. B. 108 ; 
no E. B. 1305. 

See, further. Boundaries, Fences <fe Party- 
Walls, Vol. VII., Part III., p. 290 ei seq. 

(c) Obstruclion of Access arid Diversion of Traffic, 

i. Access to Highway from ClaimanVs Land or 

Premises. 

256. Alteration of levels — By lowering roadway 
In front of land.] — By a railway Act a co. were 
empowered, inter alia, to raist^ or lower certain 
roads or ways, in order the more conveniently to 
carry same over or under or by the side of tho 
railway, doing as little damage as might be in the 
execution of the powei*s thereby granted & making 
full satisfaction in manner tliereinafter mentioned, 
1.0 all poT*sons interested in any lands which 
should be taken, used or injured, for all damages 
by them sustained in or by reason of the execution 
of all oi* any of tJie powers t hereby granted. The 
CO. had lowered a road in front of a piece of land 
ik; tliereby injured its vidue, by impeding the 
access to it tSc causing tho necessity of additional 
fences, etc., but they had not actually touched 
any part of the land : — Held : the co. were bound 
to issue tlujir warrant to summon a jury to make 
compensation for damage to tho land in question. 

The alleged injury is to land adjoining a road. 


which has been lowered under the provisions of 
the Act, & is, therefore, land injuriously aflected 
by an act expressly within tho powem conferred 
on the CO. (Lord Denman, 0..1.). — K. v. Eastern 
Counties By. Co. (1841), 2 Q. B. 347 ; 2 By, & 
(Jan. CJas. 730 ; 1 Gal. Dav. 589 ; 11 L. J. Q, B. 
60; lUE. B. 130. 


Annntaiiom : — Consd. East & West India Dock & Birming- 
Imtu .Tuiiction Ky. v. GaLtkc (1S51), 3 Mac. & (1. 165; 

K. !?. L & N. W. Ry. (1854), 3 E. & B. 443. Dirid. Oale. 
Ry. V. Ouilvy (1855), 25 L. T. O. S. lOfi. Consd. Chanilicr- 
Inin w. Wodt of London & ()ry8tal Palace Rv. (1803), 
2 B. & S. 017. Distd. HIckot v. Mot. Hy. (1807), L. It. 2 
H. L. 17.5. Consd. McCarthy v. Metropolitan Board of 
Worktf (1872), L. It. 8 C. P. 191. Reid. Ednumdfion 
(1851), 17 Q. B. 07 ; Glover v. Nortii Stafford«hlro Ry. 
(1851), 10 Q. B. 912 ; Ee Penny Sc S. E. Hy. (1857). 20 

L. J. Q. B. 225 ; Beckett v. Mid. Ry. (1807), L. H. 3 C. P. 
82 ; Eagle v. Charlnff CrosH Hy. U807), L. U. 2 C. P. 038. 
Meotd. Hntton Harbour Improvement Co. v. IJitohena 
(1851), 1 Do G. M. & G. IGl. 


257 . By raising street.] — B. v, St. Luke’s 

No. 205, ante. 

258o By making line under street.]— By a 

deed of conveyance land, tho situation, dimen- 
sions & boundaries thereof bedng particularly 
described in the map or plan drawn thereon, was 
conveyed to resps.’ prodeces.sor in title, together 
with all strrc't'B, ways, rights, oa.sements &; advan- 
tages. The plan showed a pi(^ce of land at the 
intersection of G, street ” & “ M. street,” which 
were delineated as communicating on a level. 
The land was in fact, at the date of the convey- 
ance, w'asto building land on the outskirts of a 
town, noitlior of tlio streets had been made or 
dedicated to the public. The soil of the intended 
streets was tho properly of the vendor. Iloases 
were built on the land, fronting M. street, ic both 
streets wore made & used as strotdvs ; but the 
applt. CO. afterwards raa<lc a branch line jiassing 
under G. street, near tho property in question, 
Sc thereby altered the level of that street. Sc cut 
off tho access for horses Sc veliicles from M. 
street into G. street ; a moans of access for 


utvcHS to Sc from the stirct from & to 
In’s Jioiiso : — IJcld : what was com- 
plaliuMl of was done by the corpii., wul 
in tlio oxorclso of any of its powers, 
but wrontrfuJly, & F.’h rornody was 
hy uoiitm . — lie FoiiSTEU & Mkdicim!: 
Hat (1913). 23 W. L. R. 200; 3 

W. W. U. G18 ; 9 D. L. R. .555.— CAN. 

PART ni. SECT. 3, SUB-SECT. 4,— 

B, (a). 

d. (ky\rrnl rnZr.]— 'Wlicre lands aro 
injuriously atl'c(dcd no i)art thereof 
i»einfr taken, the owmoi'S ean resort to 
statutory eoiupensatioii otily when the 
injury is such as w’ouhJ luive sust-uined 
an action but for sueii statutory 
lowers.— Hoop r. .Sydnky Coiii'N. 
1800), 2 Letrjfo, 1291.— AUS. 

e. — Baury (1891), 
2 Kxeh. C. R. 333.-^CAN. 

f. .] — If tlie detriment to 

claimant’s land should alone bo con- 
sidered, bo is not entitled to eom- 
pensatlon boeanso Jio is, hy construc- 
tion of a pnhlhr work, doprjvod of a 
mode of roachiufr an adjointni^ district 
from his laud, Sc Is oblij^od to nso a 
substituted route which is loss con- 
venient, if t he consoqneiit depreciation 
in tlic value of his property is general 
to tljc iiiiuildtants of tho particular 
locality atfeoted, tliouglj his proi)orty 
may bo dopit'ciatod more than tiiut 
of any of the otJiers. Tho claimant in 
such case would have no rigid of 
aoMon at oomniou law, & therefore his 
land was not injuriously atfoctod 
within tlio moaning of statutes, 
tlm tost in such cases being, would 
pltf. have a right of action if tho wwk 
had been done without statu toiy 
authority . — He ^nuAGUic & City ok 


WrNNimj (1910), 20 Man. L. U. 1.- 

CAN. 


PART III. SECT. 3, SUB-SECT. 4.— 

B. (b). 

g. Injurif earned hy altering gy'ade 
of titrcct '- 'Mean a of avecaa iyiterfered vnik 
— Not subject of cmnpenaation nvder 
J)ominion JRaihvay Act, 1888.]— -A ry. 
CO., niidor tiielr powers lowered tlio 
grado of a street, doing “ structural 
damage” to A.’s house; — HvJd: A. 
could not recover ** stnictural dam- 
ag('s ” caused to his buildings, iiy reason 
of ids means of access being interfered 
wilh.~ /fr, Toronto, Hamilton, Sc 
Buffalo Ry. Co. & Kkunkr (1890), 
28 O. R. 14.— CAN. 

PART III. SECT. 3, SUB-SECT. 4.— 
B. (c) i. 

266 1. Alteration of lexehi — Hy lower- 
ing roadway in front of J— Jdtfs. 
were authorised hy hyo-law to raise 
money for Improving ccrlaln streets, 
Imt no hyo-law' was passed ordering rucIi 
improvements. The grade of a street 
was lowered so that the approach from 
adja>cent land became dillicult, Sc, no 
retaining wail having been built, tho 
soil .sunk, thereby weakening tho 
supports of tho building tin roon 
If eld : tho owner could maintfiin an 
action for tho damage snstahiod hy 
low'oring the grade of t he street, & w’as 
not obliged to seek statutory redress. — 
New Wkstminptkh (City of) Coufn. 
V. BRianousE (1892), 20 3. C. 11. 620. — 
CAN. 

256 ii. .] — Williams v. 

Cornwall Town Muntuipal Coupn. 
(1900), 32 U. It. 255.— CAN. 


266 iii. — New 
MTNHTKU V. VANCOUViai ClTY 

ColU’N. (1908), 14 B. C. U. 130.— CAN. 

h. — — Comvenaaiion should 

not include loss of huaine.88.\ — Under 
Dominion ity. Act, s. 155, tho com- 
potisatioii awarded, whore land is 
injuriously alfectcd hy destruction of 
access through low'Cring tho adjoining 
street grado, should imt include eoiu- 
peustttiou for loss of l)URincKs. — Aliiin 
u. Canadian Pauifio Ry. (Jo,, [1919] 
3 W. W. R. 873.— CAN. 

257 i. Hy raising street.] — 

Owners of i)roporty almUing upon a 
pnhJie higliway are entitled to com- 
pensation under 1*. S. 1877, c. 174, 
H. 4.50, for injury by tlie inuniclpaUty 
having raised the higliway so as to 
cut oil' access to sucli property . — He 
Yeomans Sc County of VVellinoton 
(1878), 43 U. C. Ji. 522 ; 4 A. U. 301.— 
CAN. 

i. — — Agreement hy rail- 

vmy with corporaium not to raise above 
certain height — Hr each of agreement — 
LiaMlity of railway, \ — A ry. oo. ob- 
tained permission from a eorpn. to run 
their lino along a street, agreoing not 
to raise the grado to more than a 
certain height, 1’lioy built tho line Sc 
raised ttie grade of tlic street to moro 
than the spocitled height, tho eorpn. 
not consenting, Init not taking sUips 
to prevent violation of tlio agreement, 
nit IS. were owmors of proiierty in- 
juriously alTeotod by tho unauthorised 
raising of the CTade: — Held: (1) tho 
ry. oo. wore liable to pltfs. in an action 
for damages ; (2) as against the eorpn. 
pltfs. were restricted to remedy by 
arbn.— B anker VI LLE P. City of Ottawa 
(1892), 29 A. It. 108.— CAN. 
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Sect 3 . — Where land injuriously affecied: Sub-sect 
4, 7?. (c) i. d:iij 

fooi-pai<Pengors roniainod : — Held : tlio convoyarice 
granted i-o the purcliasor a riglit of way from M. 
street into CJ. street, A: the alteration of levels had 
injuriously alTected the land within the meaning 
of Railways Act, 1815, so as to eniithi resps. to 
compensation. — Fuknp:ss Ry. Co. v. (Jumbkkland 
Co-OPKKATIVE BuILOINO SOCIETY (1884), 62 L. T. 
144 ; 49 J. P. 292, n. L. 

Anmtiation : — Mentd. Cooke v. Ingram (1893), C8 L. T. G71. 

259. Owner compelled to make longer detour 
with steeper gradients.] — (1 ) In order to found a 
claim for cotnpen.sation under Jjands or Railways 
Acts, 1845, it must be shown {a) that the act done 
is one w’liicli would have boon actionable, if not 
authorised by Act of Parliament ; (b) that it 

causes not merely a personal damage, but injury 
to the land of the claimant ; (c) that tlie injury 
aiises from the construction, ^ not only from the 
use, of the works comidained of. 

(2) The obstruction rif direct, access to land is a 
proiier subject for com])onsation. — Caledonian 
Ry. Co. v. Walkicu’h Thustees (1882), 7 App. (’as. 
259 ; 4(i L. T. 820 ; 40 J. P. 070 ; 30 W. R. 509, 
II. L. 

Annotatuifni : — As to (1) Consd. A.-O. r. Met. Jly.. ft 894] 
1 Q, n. 981. Refd. EonJ v. Mot. & Mot. Dist. Ilyw. (1880), 
17 Q. U. 1). 12 ; tic Holliday & Wukeflold Corpn. (1888), 
20 Q. B. D. (»99 ; Covvpor Essex v. Acton L. B. (1889), 14 
App. (’as. 153. As to (2) Gonsd. Farncss Ity. r. Cumber- 
land Co-op. Bldg. Soc. (1884), .52 L. T. 144. (kncralty^ 
Mentd. Davidson v. McBobb, 11918] A. C. 30 L 


ii. Access by Highway io Claimants Liaid or 

Premises* 

260. Stopping up highways — & obstruction of 
neighbourhood — Loss of trade — Not subject of 
compensation.] -R. London Dock Co. (1830). 
5 Ad. it LI. 103 ; 2 liar. & W. 207 j (i JNev. it 
M. K. B. .390 ; 5 L. J. K. B. 195 ; 111 L. R. 1 127. 
Anvotalvms B. r. Hnll Dock Co. (1840), 3 lly. k. 

Can. ('tis. 79.5. Distd. Kc Cooling & (J. N. By. (1840), 
6 By. & (’un. Cas. 210. Consd. Calo. By, v. Ogiivy (18,5.5), 
25 L. T. 0. 18. 100 ; JUcketr. Met. By. (1807), h. B. 2 H. h. 
17.5; B. V. Vaughan (1808), L. 11. 4 Q. B. 190. Expld. 
(?alo. By. V. Walker’s Trustees (1882), 7 App. Cas. 259. 
Refd. U. V. Tlianios & Isis Navigation (jomrs. (1830), 5 
Ad. & El. 804 ; Chamberlain v. West End of liondon & 
Crystal Palace By. (1802), 2 B. 8 r. S. 005 ; Eagle v. Charing 
Cross By. (1807), 30 L. J. C. P. 297 ; McCUirthy w. Metro- 
politan Board of Works (1872), L. K. 8 C. P. 191. 

261. Level crossing — Personal inconyenience 
from.] — ^A proprietor, who bolds lands adjoining a 
newly constructed railway, camiot, under Lands 
Act-, 1845, or the usual special Acts of Ihirliament 
authorising tlie constiaiction of railways, claim 
compensa-tion from the co. in rt^spiict of his lands 
being injuriously alTected in that, at- a short 
distance from the entrance to his grounds, the 
railway crosses on a level an important public 
road which is the main apprt)ach to his house. — 
Caledonian By. Co. v. Ogilvy (1855), 25 L. T.O.S. 
106 ; 2 Macq. 229, H. L. 

Annotatiovs .'—Apia, lie l*cnny (18.57), 7 E. & B. 660. 
Consd. B. V. S. E. By. (1857). 29 L. T. (). S. 124. Distd. 
Manley v. St. ITclen’s C^-nal & By. Co. (1858), 27 L. .1. Ex. 
159. Consd. Chainherlain v. We*<t End of London & 
Crystal Ihilaco By. (1863). 2 B. & S. 617 ; Beckett v. 
Mid. By. (1807), L. U. AC. 1*. 82 ; Brand v. Hammer, «mith 
A' C(t> By. (1867), L. B. 2 Q. B. 223 ; Uieket a. Met. By. 
(1867), L. B. 2 H. L. 175 ; Expld. Hall v. Bristol (Jorpii. 
(1867), L. B. 2 C. P. 322. Consd. B. v. Metropolitan Board 
of Works (1869), L. B. 4 Q. B. 358 ; Metropolitan Board of 


Works V. McCarthy (1874), L. B. 7 H. L. 243 ; Rhodes e. 
Ahedale Dminago (lorars. (1876), 1 C. P. !>♦ ?80; B?ll 
V. Quebec Corpn. (1879), 6 App. ("as. 84, Distd. Qale, 
Ry. V. Walker’s Trustees (1882), 7 App. Cas. 359. 
Expld. Cowpor Essex v. Acton Ij. B. (1889), 14 App. Cas. 
153. Reid. Senior w. Met. By. (1863), 2 H. & O. 258 ; 
Wood V. Stourbridge By. (1864), 16 C. B. N. S. 222 ; 
Metropolitan Board of Works i’. Mot. By. (1868), L. R. 
3 C. P. 612 ; Hammersmith & City lly. v. Brand (1869), 
L. B. 4 H. L. 171 ; City of Glasgow Union By. v. Hunter 
(1870), L. B. 2 Sc. & Div. 78 ; Benjamin v. Storr (1874), 
30 L. T. 362 ; Hill v. Metropolitan Asylum District 
Managers (1879), 4 Q. B. D. 433 ; Horton v. Oohvyn Bay 
&;Colwyn U. C., [19081 1 K. B. 327. Mentd. Cale. By. v. 
Carmichael (1870), L. B. 2 Sc. & Div. 56. 

262. Not subject of compensation.] — 

Wood Stoitbiuhdge Ry. Co. (1801), 10 C. B. N. S. 
222; 143 E.B. 1111. 

263. Obstruction & deviation of highway— 
Diminution of value of premises.] — Plif. was the 

lessee of cort-ain houses erccicd in course of 
erection, situate on a high road. Defts. a railway 
CO, being authoris(*d by their Act, made an obstruc- 
tion & deviation in tlie road near the houses, so 
that tJiat part of the road running by the houses 
W'as no longer used as a high road, &* the access to 
the houses was made less convenient, the 
number of poisons passing them was much reduced 
6c the houses woi*o rendered less siiitable for sliops 
& their value was greatly diininished :-^Ilcld : 
X 3 ltf, liad received such a special damnitication 
beyond the rest of tlic public from the railway 
works t hat he was entitled to compensation under 
Lands Act, 1845, & Railways Act, 1845, ~ CiiAMRKR- 
LAiN IK West Knd of London &• Crystal Pala(je 
Ry. Co. (1803), 2 B. S. 017 ; 2 New Rep. 182 ; 
32 L. J. Q. B. 173; 8 L. T. 119; 9 Jur. N. S. 
1051 ; 11 W. R. 472 ; 121 E. R. 1202, Ex. Ch. 

Amwtntions : — Folld. Souior v. Mot. Ry. (1863) 2 II. 8c C. 
258 ; Cameron v. (.’haring CroFs By., Bourbill v. < harlug 
Cross By. (1864), 10 C. B. N. 8. 430. Consd. Driind a. 
Hammersmith & (.'ity By. (1865), L. B. I Q. B. l.iO. 
Apld. Beckett v. Mid. By. (1807), L. B. 3 C. P. 82. Consd. 
Picket r. Mot. By. (1867), J.. B. 2 H. L. 175 ; Metropolitan 
Board of Works v. Mcl’arthv (1874), 4 j. B. 7 B. L. 243; 
Calo. By. v. Walker’s Trustees (1882). 7 App. Cas. 259. 
Reid. Leigh v. .Stockport, Tlmperlcy Sc. Altrinc.hiiin By. 
(1861), 10 li. T. 426 ; B. v. Cheshire Clerk of tJie Pcacio 
(1804), 4 Now Bop. 167 ; Wood r. Stourbridge By. (1861), 
16 C. B. N. S. 222 ; Brand w. HaJninermiiiUi A" City By. 
(1867), L. B. 2 (). B. 223 ; Eagle v. C-haring Cross By. 
(1867), L. B. 2 C. P. 638; Lyon v. Eishmougers’ Co. 
(1876), I App. Cas. 662. 

264. Stopping up carriage-way & partial ob- 
struction of footway — Temporary obstruction — 
Loss of trade — Subject of compensation,! — Senior 
IK Metropolitan Ry. Co. (18()3), 2 II. 6c C. 258 : 
2 New Rep. 334 ; 32 L. J. Ex. 225 ; 8 L. T. 514 

9 Jur. N. S. 802 ; 1 1 W. R. 830 ; 159 E. R. 107. 


Annotaiiom : — Folld. Cameron v. (^baring Cj-oss By., 

Bourhill v. (Sharing Cross By. (1864), 16 C’. B. N. 8. 436. 

Overd. Bleket v. Met. By. (1867), L. B. 2 H. L. 175. Refd. 

Brand v. Hammersmith & City By. (1867), Jj. B. 2 Q. B. 

223. 

265. .] — (1) Unless an injury 

to an indi\ddiial, occasioned by the Act of a 
public CO., would have been the subject of a 
claim for damages before the co. obtained statutory 
powers to do that which occasioned the injury, it 
could not, except expressly so provided, be a 
subject for compensation when occasioned by 
sometliing done in the exercise of those powei's. 
No case comes within the jnirview of Lands Act, 
1845, s. 98, or Railways Act, 1845, s. 0, unless in 
respect of d«amagc to the land itself, wliich damage 


PART III. SECT. 3, SUB-SECT. 4.— 

B. (c) ii. * 

263 i. 7)estruction of liUfhxray — De- 
preciatixm in value of jjremiscs.] — B. v 
Moss (1895), 5 Kxch. C. B. 30,— CAN] 

263 ii. denUfiion — Diminution 

of mine of premises.]— VMt. owned land 
Huitable for rcHidenlial purpoacfl. Dofls. 
constructed their ry. so as to obstruct 


tlic access to hlH property by obstruct- 
ing Sc deviating roads In a way suggest- 
ing danger of ac<*.ldent & tlio exercise 
of givat caution: — Jleld: pltf.’s pro- 
perty was substantially depreciated in 
value. — Hoi.XTK.STicn r. City oii* Moohk 
.1 AW & THE C. N. H., [1917] 2 W. W. B. 

36 D. L. 11. 747.— CAN. 
j, ^ — Personxil inconvenienee.] 
-A claim for compensation, by the 


owner of lands, under Hallway (Scot.) 
Act, 1845, 8. 6, on the ground that he 
ha«l hoeii deprived of froutage to a. 
road & of fiontage Sc access to a canal 
in coiiseq lienee of the ry. co. diverting 
the lino of the road Sc of tbo canal : — 
Held: relevant. — Gl.vrqow, Yoicer Sc 
Clydehank By. Co. v . Lidokuwoou 
(1895), 33 80. L. B. 146.— SCOT. 
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would have been the subject of an action at law 
before those statutes. A mere temporary obstruc- 
tion, the cause of loss of trade to an individual, 
occasioned by the performance of some lawful & 
necessary work, would not have been the subject 
of sucli an action &- is not, under Railways Act, 
1845, s. 10, the subject of compensation. 

(2) Senihh : it does not follow, because a parl y 
miKht^ have had a right of action before the .statut e, 
that he would, in respect of the same cause, have a 
title to claim compensation after it (liOiiD Cuelms- 
FORD, C.). 


(3) The words of Railways Act, “ injmiously 
affected,” do not mean wrongfully in the sense 
of unlawfully, but damnously, i,c, injuriously, 
affected in the ordinary sense of that word ; (1) 
there is nothing in tlui two statu t(^s to warrant the 
liosition that there shall be no comiieiisation where 
at common law there would liave been no right 
of action ; (5) the trade carried on in particular 
premises is a thing appertaining t o the iiremises, 
as such, is included in t he “ irit<*rest ” of the 
occupier, & that interest is part of the value of 
the property, iS:, if injuriously alfcct-ed, is to 
be c()mj)onsated ; {(>) the meaning of ” parties 

interested,” in Railways Act, s. 1(3, is, parties 
sustaining a special individual loss hy reason 
of the works which t4ie sect., empowei’s the co. to 
construct (Loud WESTiuruv).' — IU ckkt v. Metko- 
poi.iTAN Ry. Co. (L)ikectors, etc.) (1807), 
R. R. 2 11. L. 175 ; 3(> J.. .T. Q. R. 205 ; 10 J.. T. 
512 ; 31 J. R. 184 : 15 W. R. 037, II. 1.. 


Anvotafums (1 ) Folld. C-iimeroii v. CliarJiiff Oims l.’y., 

JtojjHiill V. (’haHtjjr (Jros-s l\y. (I««r>), 19 C. B. N. 8. 7«4. 
Expld. & Distd. Eajrlo r. (Uiuriiiw: (>os.y lly. (1867), L. R. 
2 C, P. 668. Distd. Bock<‘lt r. Mid. lly. (1 H(J7 ) L. li. a C. P. 
82. Consd. Bijjr;? r. Londuu Corpii. (1878), li. II. 15 Kq 
87(5 ; Motropolitau Board of Works v. McCartli./ (1874), 
L. R. 7 II T.. 248 ; Fritz v. Hobson (1889), 14 Cli. D. 542 ; 

lly. V, Walker’s Trustcea (1882), 7 App. Cas. 250. 
Expld. }ie WadJmin N. E. By. (1884), 52 h. T. 894 ; 
AiiK:lo-AlK'eriaii S.S. (Jo. r. Ilonlder LIik?, fl9081 1 K. B. 
659. Refd. Brand v. llanunorsinit-li is: City lly. (1867), 
86 L. .1. Q. B. 139; Winterbottom r. Derby (1867), 
L. II. 2 E.\('li. 81(5 ; Re (.'larkc it Wandsworth District 

l h. ard of Work.s (1868), 17 L. T. 549; Martin v. L.C.C. 

(1898), 79 li. T. 170 ; Rr Bwllfa it Merthyr Daro Hteani 
Coliioi'icK & Pontypri<id Wulerworka tk>. (1902), 71 

L. .1. K. B. (518. vls‘ tn (2) it (1) Consd. R. Midropolitan 
Ibmrd «)f Works (1869), L. 11. 4 Q. B. 858. Distd. R. v. 
t^anibrian H>. (1S71), L. B, 6 t). B. 422. Consd. Martin 
V. L.(!.C. (189.8), 79 L. T. 170 ; Lingko %\ Christchurch 
Corpn., 11912] 8 K. B. 51)5. Hefd. Diingey v. Boiidou 
Corini. (1869), 88 L. ,1. C. I*. 298 ; Ilaniirici'sinltli it City 
Ry. t\ Brain! (1869), D. R. 4 H. L. 171 ; Bni’^oya v. North- 
wiiOi L. B. (1880), 0 Q. B. D. 264> A.^ to (8) Distd. Ilcrrinf? 

t\ Metropolitan hoard of Works (1805), 19 C. B. N. S, 
510 ; Consd. B. V. Metrotiolltau Board of Works (1869), 

li. R. 4 Q. B. 858 ; Buccleueh v. Motronolitan Board of 
W'orks (1870), L. R. 5 Exch. 221. Distd. Ripley v. 
a. N. Ry. (1875), 10 Ch. App. 485. Expld. Ford v. Mot. 
N. ]M(‘t. Dist. Rys. (1886), 17 Q. B. J). 12. Refd, 
Haiunicrsniith it (3ty Ry. v. Brand (i860), L. R. 4 H. L. 
171 : City of ChiRjfow Union liy. v. iruntcr (1870), 
li. R. 2 Sc. it Div. 78 ; Bcnj.aniin v. Slorr (1874), 48 
li. ,r. IL 162 ; Rhodes t*. Airedale Drauiago Coiiirs. 
(1870). 1 (L P. D. 880 ; R. v. E.ssox (1886), 17 (R B. 1). 
447 ; R. V. I'oiiller (1887), 56 L. .1. (). B. 581 : Belton v. 
h.C.C. (1898), 0 T. L. R. 232. As to (5) Consd. Ettglo v. 
(Oiariup: Cross By. (1867), B. R. 2 V. P. 688 : Beckett v. 
Mid. lly. (1868), 17 L. T. 499. Refd. Bif?{f v. London 
Corpn. (1878), L. R. 15 Eij. 876: Montreal (Jorpn. v. 
Drummond (1876), 1 Api». Cos. 384 ; I, R Conirs. v. 
Muller Marjrarine, (19011 A. C. 217. Oencrally, Mentd. 
Bise.oer. (1. E. Ry. (1878), L. R. 10 Eq. 686. 


266 . Closing of highway — Depreciation in 
speciai vaiue of premises — Pubilc-house.] — Under 
statutory powers conferred by an Act incorpora.tiag 
Lands Act, 1815, a railway co. stopped up a street 
in which were a house & premises used as an hotel, 
whereby the value thereof for using, selling or 
letting fis an hotel & public-house was diminished : 
— Held : the owner was entitled to compensation 
under T^nds Act, 1845, for the depreciation in the 
special valuta of the premises as an hotel public- 
house. — Re Wadham & Nouth Kastern Ry. Co. 
(1885), 10 Q. B. 1). 227 ; 55 L. .T. Q. B. 272 ; 34 
W. B. 342, O. A. 

Annotaiion : — Consd. Belton v. L. C. C. (1893), 62 L. J. Q. B. 

222. 

267 . Obstruction of passage ieading to highway 

— Whether temporary or permanent — Loss of 
trade.] — An injury to the goodwill or a loss of 
profit ill the business of a shop, caused by an 
obstruction, whether i)ermanent or tcmi>orary, of 
a liighway, in the lawful execution of the works 
of a railway co., where no part of the land on 
which the business is carrii^d on is taken or other- 
wise injuriously alTeotod, is not the subject of 
compensation under Lauds Act, 1815, s. 68.- 
C^AivTERON y. Charing Cross By Co. (18(35), 19 
C. H. N. 8. 7(34 ; 5 N(^w Bep. 37(3 ; 12 L. T. 121 ; 
li .lur. N. 8. 282 13 \V. B. 390 ; 141 E. B. 987, 

Ex. Ch. ; revsf/. (1801), 1(3 C. B. N. 8. 130. 

Amiolationa : — Consd. Hoaloy y. Tharnos Vallny Ry. (1864), 

5 B. S. 769 ; Rickot v. Mot. Ry. (1867), L. R. 2 H. L. 175. 

268. .] — The mere timporary 

obstruction of access to promises, Ihougli it may 
cause some inconvenience loss of business to 
the occupier, is not a damage in respiict of which 
he is (‘Tiiitled to claim compensation under Metro- 
I)olis Management Act, 1855 (c. 120), ss. 135,225. 
— Herring v. Metropolitan Board of Works 
(1805), 19 C. B. N. 8. 510 ; 31 L. J. M. C. 224 ; 
i ll E. B. 880. 

Arnioiatlons .'- "Exvld. & Distd. Liiiflrko v. ChrlHUdiiirch 

I’in pii., 11912] 8 K. B. 595. Mentd. l^rloo’s Patent (Jandle 

Co. V. L. U. U. (1908), 78 L. .1. (Jh. 1. 

269. .] — (1) Where a person 

sustains damage by reason of an act done by a 
local authoi'ily in the ox(‘rciso of tlie powers con- 
ferred upon tlioin by J^ublic Health Act, 1875, & 
done reasonal^y without negligence, tliat person 
is entitled to compensation under s. 308, notwith- 
standing that the acl^ done is lawful, if the act is 
one whicl), but for tlieir statutory powers, would 
have rendered the local authority liable to an 
action at law. 

(2) The mere temporary obstruction of access 
to premises, eausiiig coiLsiderablo inconvenience 
& loss of business to tiie occupim*, may constitute 
damage in resi^ect of which he is entitled to claim 
compensation under Public Health Act, 1875 
(c. 55), s. 308 . — LingkI^; v, Christchurch Corx»n., 
LH)12J 3 K. B. 595; 82 L. .1. K. B. 37 ; 107 L. T. 
47(1 ; 7(3 .1. i\ 433 ; 28 T. L. K. 53(3 ; 50 Sol. Jo. 
735 ; 10 L. C. B. 773, C. A. 

270 . Narrowing of highway by erection of em- 
bankment — Diminution of value of premises.] — 
To entitle a claimant to compensation under 


2661. Clo»Uiu of hiuhwtf)/ — Dcprecia- 
tion of propc)ii/.]~-hy coiihI ruction oT 
tt public work a hiRhway >va8 closed at 
a point 250 feet froiri pltf.’w properly, 
which fronted on the highway. No 
part of hfs property waH taken : — 
Held .* tljo (leproclalion of the pro])crty 
by reason of t-lio closinir up of the 
highway should be taken into account 
as one of the elcincnls of damages.-— 
McC^uaok V. \l. (1902), 22 C. L. T. 87 ; 
7 Exch. C. R. 818.— CAN. 

266 li. ] — A street opposite 


A.’h property was closed up diinliiishlng 
the value of the projmrty : — JJrld : A.*h 
]>ropcr1 y Avas Injuriously affocted within 
Aluaieipal Act, 1908 . — Re Tatis & 
Touonto City (1905), 10 (>. L. R. 651 ; 
6 (). W. R. 670.— CAN. 

266111. .]— RtJ Bnowx Sl 

Owen Hounji Coupn. (1907), 9 U. VV. R. 
727 ; 14 O. L. R. 627.— CAN. 

266 iv. — -.] — lie Billinoh $z 

Canadian NoKTiricitN Ontauio Ry, 
Co. (1913), 5 O. W. N. 396 ; 29 O. L. R. 
008.— CAN. 


266 V . .] — Cassidy v. City 

OF Moose Jaw', [1917] 1 W. W. R. 
1085 ; 10 Sask. L. R. 51.— CAN. 

k. .] — Where a road is taken 

for ry. purposes it closed as a road, 
adjoining projnietors have no claim 
for conipenHation umlcr Public Works 
A(d, 1882, 8. 72. — (JOLENSO V. I»UBLie 
WoKKS MrNLSTEn (1885), G N. Z. L. U. 
650. — N.Z. 

267 i. Ohetruction of passage hading 
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CoMPULSOEY Purchase op Lahu and Compensation. 


Sect 3. — Where land injuriomly affected : Suh-sect 
1, J?. (c) ii., iii, cfc iv*] 

Lands Act, 1845, & Railways Act, 1845, lie must 
show that he sustained a particular damage from 
the execution by the co. of the works authorised 
by the special Act, & that the damage is one for 
which lie might have maintained an action if the 
work had not been authonsed by Parliament, &, 
furtlier, that the injuiy of which ho complains is 
an injury to his estate, & not a mere obstruction 
or inconvenience to him personally or to his 
trade, although it might have been the subject of 
an action if the works which occasioned it had 
not been executed under the sanction of Parlia- 
ment. The damage must be one which is sus- 
tained in resxiect of the property itself & not in 
respect of any particular use to which it may from 
time to time be jiut. 

Pltf. was possessed of a house fronting on a 
public highway. Defts., a railway co. under the 
powem conferred upon them by their special 
Act, erected an embankment on a portion of the 
highway opposite to pltf.’s house, thereby narrow- 
ing the road from lifty to tliirty- three feet, & thus, 
according to the evidence, materially diminishing 
the value of the house for selling or letting, & 
obstructing the access of light air to it : — Held : 
this was such a permanent injury to the estate of 
pltf. in the premises as to entitle him to compensa- 
tion under Lands Act, 1845, & Railways Act, 
1815. — r. Midland Ry. Co. (1807), 
1.. R. 3 0. l^ 82 ; 37 L. J . C. P. 11 ; 17 L. T. 499 ; 
10 W. R. 221. 

Anmdations : — Apprvd. Mctropolitiin Hoard of Works v. 
McCarthy (1871), L. Jt. 7 H. L. 243. Consd. Lyou v. 
J'iMhiuongors’ Co. ik: TIuuiich llivor Coiiaervatora (1875), 
44 L. Ch. 408 ; Montreal Corjm. v, Druiuuiond (1876), 
1 App. CaH. 384 ; Calc. Ity. v. Walker’s Trustees (1882), 
7 App. Cas. 250. Refd. bciijauiin v, fitorr (1874), 30 
L. T. 362 ; Hlploy v. G. N. Ity. (1875), 23 W. It. 685 ; 
Kliodcs i\ Airedale Draiiioffo (Joinrs. (1876), 1 C. 1’. D. 
380 ; licll V. Quehof tkirpu. (1870), 5 App. Cas. 84 ; Kills 
r. Rogers (188.5), 20 Ch. D. 061 ; Belton r. L. C. C. (1803), 
41 W. K. 315; Martin v. L. C. C, (1808), 79 L. T. 170. 
Mentd. Cainxihdl v. Paddington Corpu., liuil} 1 K. B. 869. 

271. Obstruction of water highway — Inter- 
ference with landing stage of draw-dock.] — Claim- 
ants were le.ssees of premises about seventy yards 
from the river T. At these promises they carried 
on t h(j business of potters, & required in the course 
of their business a regular supply of water & sand. 
It appeared that IIk* public had enjoyed from 
time immemorial a right of way to a paH of the 
bank of the liver nearly opposite these premises 
for the purjiose of dipping <& taking water from 
the livt^r. It also appeared that lower down the 
river there was a free public draw-lock, where the 
pubhc had been in tluj habit of taking carts for 
tiie purpose of loading & unloading barges. This 
dock had a direct communication with claimant’s 
premises by streets. The Metropolitan Board of 


Works, in the exercise of their statuioty powers, 
constructed works in front of the spot where the 
public had the right of taking water, & thereby 
temporarily obstructed this right. Tho board also 
interfered with the hard or landing-place at the 
dock, so that it was not possible to unload so many 
barges there as before. No part of claimant’s 
premises was touched or taken by the board. A 
jury, summoned under Lands Act, 1845, having 
assessed compensation to claimants for injury to 
their premises for (1) the obstruction to tho ri^ht 
of taking water, & (2) the dilhculty in unloading 
sand at tlie dock ; — field : neither injury w^ a 
subject for compensation, as it was not an injury 
to land or any interest therein, but a personal 
injury to claimants in the way of their trade. — 
R. V . Metiiopolitan Boahd op Works (18(49), 
L. R. 4 Q. B. 358 ; 10 B. & H. 391 ; 38 L. J. Q,, B. 
201 ; 33 .1. P. 710 ; 17 W. R. 1094. 

AnmdcUifm : — Oenerallt/t Consd. MetropoUtttu Board of 

Works V. McCaithy (1874), L. Jl. 7 H. L. 243. 

272. Destruction of draw-dock — Diminu- 

tion in value of premises.] — (1) In order to found a 
cLaim to compensation under Lands Act, 1845, 
s. 68, for an interest in land injuriously aO’ected, 
there must bo an injury & damage, not temporary 
but permanent, peculiarly affecting the house or 
land itself in which the person claiming compensa- 
tion has an interest. A mere personal inconvenience, 
obstruction or damage to a man’s trade or tho 
goodwill of his business will not be sufficient, 
although any one of them might, but for the Act 
of Parliament which authorises the doing of the 
thing occasioning the injury, have boon the subject 
of an action against the person occasioning it. 

(2) The Jjegislature in authorising works & 
taking ; way any rights of action which thc^ owner 
of land would have had if the works had hi*on 
consti'ucted without such authority, intended to 
confer on sucli owner a right to comijensatiou co- 
extensive with tlie rights of action of wliich tho 
statute had deprived him, hut no more ; not to 
improve the position of the person injured by the 
passing of tho Act ; (3) the right to compensation 
will accrue whenever it can he estabUshed that a 
special value attached to the premises by reason 
of their proximity to or i*elative position with the 
liighway obstructed, & that tins special value has 
been permanently injured by the obstruction 
(Loud Penzance). 

(4) The Legislature never intended that the 
community .should profit at the expense of a few 
of its members (Loud O’Hagan). — Metj^opolitan 
Board OF Works v, McCarthy (1874), L. R. 7 11. L. 
243 ; 43 1.. J. 0. P. 385 ; 31 L. T. 182 ; 38 J. P. 
820 ; 23 W. R. 115, H. L. ; affg, S. C. sub 7iom. 
McCarthy v. Metropolitan Board of Works 
(1872), L. R. 8 C. P. 191, Lx. Ch. 

Annoiaiions : — As to (1) Consd. Lyon v. Fi8hmonfifoi*s’ Co. 


to highway — Pcrstmal inconvenience .] — 
lund hold to have boon affoot-ed 
InjurioiiHly by itloHiiiK of a laiiu loading 
to a liighway & conipciiHatioii awarded 
him. — STRjNGEKr. Ci'i Y OP Edmonton, 
U*J18J 2 VV. W. a. 436.— CAN. 

271 i. Obstruction of wafer highway — 
Building bridge.] — Pltf. owned a yaw- 
mill, &; claimed that he was provciitod 
from rafting his lumber to a shipping 
point by the construction of a bridge 
across a pond some distance from tlie 
mill, in coiiiiiM.*tJon with the huildiiig 
of a ry. :~~~UeUl : the right alleged to 
bo interfered with was a light common 
•to the iiublie, Si an individual alloc ted 
by the intorfeivneo was not cn tilled 
to coiiipeuHation. — A iiojiidaijj v, U. 
(1894). 23 8. C. R. 147.— CAN. 

1 . Narrowing of highway — Direct 


access 7Wt cal off .] — Daoiagcs may be 
recovered under Act, 1915, for 

“ land iujiuiously affectod,** althougb 
the claimant’s direct access to ids 
property is not cut oil although tho 
use of the street in front thereof as u 
higliway is not prevented, if the street 
he in fact narrowed. — Hkgina City v. 
Ahmoxtr, ri918] 1 W. W. 11. M ; 38 
D. L. R. 336.— can. 

m. Overhead crossing — Subject of 
c(on))cns(dw7i.] — A. owned a liouse Sc 
property fi'oiiting on a Idghway. In 
the cuuistructioii of a ry. a bridge or 
overhead crossing was erected on a 
portion of tho liighway so UiS to obstruct 
aecesH to A,’s property: — livid: A. 
was entitled to compensation under 
Govorument Railways Act & Expro- 
priation Act.—R. V. Malcolm (1891), 
2 Exch. G. R. 357.— CAN. 


n. Consiruciion of ^ sulnvay • — iVr- 
manent injury to adjoining land — Pro- 
moters liable. ] — Dof la. constructed a 
subway oil a street thereby injuriously 
affecting pltf.’H property Sc diminishing 
its selling value : — Held : deft, w^as 
liable for any damages sustained by 
pltf. — BuuT V. Dominion Juon Sc 
Steel Co. (1915), 49 N. 8. R. 339 ; 
ajfd. 11917J A. C. 179.— CAN. 

o. Railway siding in front of 
Z«nd.]— Tho construction of a ry. 
siding along the sidewalk contiguous 
to a claimant’s lands whereby access 
to such lands is interfered with, & tho 
frontage of tlie property destroyed for 
the uses for which it is held, is such 
injury os will entiUe the omier to 
ooiiipensatiou. — K. v. Barky (1891), 
2 Exch. C. R. 333.— CAN. 
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Part IU. — ^Principles of the Law of Compensation. 


<1S75), 10 Ch. App. 681» n. ; Montreal Ck)i^n. v. Drummond 
(3876), 1 App. Cas. 384 ; Calo. Ey. o. Walker’^ Trustooa 
(1882), 7 App. Caa. 259 ; Ford w. Met. & Met. Dtet. Kys. 
U880L 17 Q. B. D. 12 : Long Katoii Eecreatiou Grounds 
Co. V, Mid. Ky. (1901), 71 L. J. K. B. 74. Reid. 
Sharpe v. Met. Dist. Ry. (1879), 4 Q. B. D. 645 ; North 
Shore Ry. e. Plon (1889), 14 App. Oaa. 612; Belton v. 
L.C.O. (1893), 9 T. L. H. 232 ; Kirby v. Harrogate School 
Board, [1896] 1 Ch. 437 ; Re Masters & Q. W. Ry., (1900] 
2 Q, B. 677. As to (3) Refd. Bidder r. North StaffordMhire 
Ry. (1878), 4 Q. B. D. 412 : Turner t?. Mid. Ry. (1911), 
104 L. T. 347. As to (3) Consd. Bell v. (juobeo Oorpn. 
(1879), 5 App. Cas. 84 ; Cktlo. Ry. v. Walkor’a Trustees 
(1882)47 App. Cas. 259 ; R. e. Essex (1884), 14 Q. B. D. 
753. Reid. Lyon v. Fishmongers* Co. (1876), 1 App. Cas. 
662. As to (4) Refd. R. v. Essex (1884), 14 Q. 13. D. 753. 

iii. Other Kinds of Access. 

273. Access to wharf — From river — Filling up 
river In front of wharf.] — By Thames Embank- 
ment Act, 1862, the word lands was to be con- 
strued os including casements over intei’ests in 
land, & Lands Act, 1845, was incorporated there- 
with. Pltf. was the owner of a wharf on the T., 
with a right to free access from the river thereto, 
& tilso to load unload barges in front thereof. 
Defts. were proceeding under the Act of 1862 to 
lill up the river in front of the wharf : — Held : 
defts. wei*e not taking & lining for the? purposes of 
tlu^ undertaking any i^asement or interest in lands 
belonging to plt4., hut were injuriously altecting 
]iis lands, & could not be restrained from pi’ocoed- 
ing with their works till they had made com- 
peiLsation to pltf. under Land.s Act, 1815. 

Qu. i wluither, if the title had been clearly 
made out, an injunction could have been granted 
on an intei'lociitory application. — -IVI acey v. Metro- 
politan Board of Works (1861), 3 New Jlep. 

; 33 L. .1. Oh. 377 ; 10 L. T. 66 ; 10 Jur. N. B. 
j 12 W. B. 619. 

Annotation .•'- 'Connd, Clark v. London School Board (1874), 
9 Vh. App. 120. 

274. By construction of railway — 

Owner entitled to have new wharf constructed by 
promoters.] —Bell r. Hull Selby Ry. (k). 
(1810), 0 M. W. 699 ; 2 Ry. & (Jan. C.^as. 279 ; 
9 J.. .), Ex. 213 ; 151 E. R. 593. 

Mentd. Dowling v, l‘oiitypool, Caerleon & 

Newport J{y. (1874). L. K. 18 Eq. 714. 

275. Access to river— Public right to take water 
from river — Interference with.]— U. v. Metro- 
politan Board of Works, No. 271, ante. 

Interference with draw-dock.j — aVcc Nos. 

271, 272, (inir. 

276. Access through hall— Access In natui*e of 
continuous easement.] — E^nder Lands Act, 1815, 
A Ituilways Act, 1845, the owner or occupier of 
lands injuriously ali’ected during tiie execution 
of the works authorised by the special Act is 
entitled to compensation, if the injury is sullicient 
to lessen the value of tiie property. 


A house was divided into a front a back block 
& pltfs. were lessees of three rooms on the firat 
floor in the back block. The lease did not expressly 
grant any mode of access. Access to the rooms 
demised to pltfs. was gained from the street by 
passing thjough a hall or vestibule, & then up some 
stairs to pltfs.* rooms. Lefts., in the exercise of 
compulsory powers under Railways Act, 1846, 
took down the f^nt block of the house removed 
the hall. The interference with the liall the 
injury to the access to the rooms of wliicli pltfs. 
were lessees, lessened their value. An arbitrator 
having awarded compensation to jAtfs. under 
Lands & Railways Acts ; — Held : the award was 
valid on the groimds, (a) that coini)onsation may 
bo obtained under Railways Act, 1845, for injury 
done to land by the execution of the works, if 
it is sufllcient to lessen the value thereof ; (b) that 
the access through the hall was not a way of 
necessity, but was in the nature of a continuous 
& apparent easement wliich jiasscd under the 
demise of the rooms thn.t an interference with 
this ^iwi^i-easoment w^as sullicient to give rise to a 
valid claim for comjiensaiion.— E ord v. Metro- 
politan & Mi«;troj*olitan LisTitirr Ry. CVxs. 
(1886), 17 Q. B. D. 12 ; 55 I.. .1. B. 290; 54 
L. T. 718 ; 50 J. P. 601 ; 34 W. R. 426 ; 2 T. L. R. 
281, 0. A. 

Annotations: — Consd. Brown r. Alaba.stor (1887), 37 (-Ii. D. 

490. Refd. Liugk6 r. Christchurch Corpn., [1912J 3 K. B. 

595. 

Access to ferry.] — See No, 280, post. 

Access to sewer.] — Sec Sewers Drains. 


iv. Diversion of Traffic. 

277. New cut — Towing-path by old cut rendered 
unprofitable— Obstruction of old navigation — 
Subject of compensation.]— Tt. v. 7’uames A Isis 
Navkjatton Comrs. (1836), 5 Ad. & El. 801 ; 
6 Ij. j. K, B. 17; 111 E. R. 1370 ; subsequent 
proceedings (1839), 8 Ad. & El. 901 . 

Annotations: — Consd. R, v. Kawt Anglian Ry. (1853), 2 
K, & B. 47.5. Montd. Prlcstloy v. Foulds (1840), 2 Man. tic U, 
176 ; R. V. Eaatcrii Counties Ily. (1812), 2 Q. B. 569. 


278. Lowering of roadway— Loss of trade — Not 
subject of compensation.] — Bica v. London (k)Rf»N. 
(1873), L. R. 15 Eq. 376; 28 L.T. 336; 37 J. P.564. 
Aniwtuthm : — Mentd. Taylor v. Oiahani Corpn. (1870), 
35 L. T. 690. 


Compare No. 256, ante. 

279. Building new bridge & thoroughfare— 
Diminution In value of premises — Subject of com- 
pensation.] — Metropolitan Board op Works v, 
Howard (1889), 5 T. li. R. 732, 11. L. 

Annotation : — Reid. Lon? Eaton Recreation Grouuds Co. v. 
Mid. Ry., [1902] 2 K. B. 574. 

Compare No, 263, ante. 


PART HI. SECT. 8, SUB-SECT. 4.— 
B. (o) iii. 

p. -4r*(Ts.9 to wharf-- From har- 
5fnn’.]-~TIie rijcht of iiavi^^ation in a 
harbour was int/Crfered with so as 
seriously (o alToct a private rii^lit of 
ttoeess which A. had to the water of 
tlie liarbour for the laiiltu? & unludiiM? 
of vessels at liia wharf : — tlcld : A. 
was entitled to conipeiiHatioii. — MAiiKK 
V. U. (1897). 5 Exch. C. R. 391.— CAN. 


q. 


'.] — Pltf. was entitled 


to compensation for the expropriation 
of Ids wliarf & for the deprivation of 
the rijrlit of w’ay to & from the wJiarf 
over the railway tracks. — Maxwkll 
V. K. (1917). 17 Exch. C. R. 97 ; 40 
D. L. R. 715.— CAN. 


r. Access Ut river.] — W. owned 
land upon a river, exlondiug to high 
water mark. Dofte. oonstructed tliclr 
road upon cribs in the river, 3 or 4 feet 
above the level of the water not 


touching pUf.*K land, but along the 
wliolo front of it & coime<d.ed with tlio 
bank above 6c below, thus shutting 
him out from occchs to t-ho river except 
across the ry. : — Ueld : pltf.'s Jajid 
w'as iujiiriouHly afl'ected so as to 
entitle him to coiuponsatlou under 
Railway Act, s. 6, — 1(. v. Buffalo & 
Lake Uitron Rr. Co. (1861), 23 
U. C. R. 208.— CAN. 

8. Access to shore — No crossing. ) 
— By tiie absence of a oroKsing over 
the ry., claimant w'os deprived of 
access Ui the shore, 6c thcrethy suJfoi’od 
loss in the use & occupation of her 
property : — Held elainiaiit was en- 
titled to coiTijieusatlou in respect, of 
the damage resulting from the want 
of a crossing. — K earnkv r. R. (1888), 2 
Exch. C. R, 21 ; varied Oass. Dig. 313. 
— CAN* 

PART III. SECT. 3, SUB-SECT. 4.— 
B. (o) iv. 

t. Diversion of highway — Subject 


of compensation .] — A ry. eo. applied 
for penaissiou to divert a Ijigliway 
in a city; tlicMip plication was opposed 
hy an adjoining owner, but uiqu'ovod 
by the muiilcijuility : — Held: (1) tlio 
applieatioii siiould bo giauled, on 
]>roi)er ooinpensat ion being made to 
the ownei-s of land affwted : (2) the 
(U). must construct a road 41 feet wide 
alongside its right of ^vay . — lie 
Canaujan Nortukhn Ry. (,'o. 

8t. Bomfaue City (1914), 27 W. L. R. 
8.10. — CAN. 

XX, — alteration of a 

Idglnvay by closing one street Sc 
opening another some distance away, 
is “ tJio construction of a pu’olic work ** 
within Municipal Corporations Act, 
1900, 6c persons whose land Is in- 
juriously .atfectiM are ontiUed to com- 
pensation. — Hymonb V. Foxi'ox 
BoKOUun Council (1900), 20 N. 'A. L.R. 

— ^N.Z. 
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Sect, Where Imid injuriously affected: Sui^-sect, 

(c*). a )<&((/), a (a) (ft).] 

{d) Interference with Ferries, 

280. Obstruction of access — Ferry appurtenant 
to land — Subject of compensation.] — U, v. Great 
Northern Jiv. Co. (1819), 11 Q. B. 26 ; 117 E. R. 

10 ; sub 7wm, Cooling v. Great Northern Ry. 
Co., (5 Ry. At Can. Cos. 210 ; 19 L. J, Q. B. 25 ; 

11 Jur. 128 ; sub 7io7n, Be Pooling v. Great 
Northern Ry. Co., 13 L. T. O. S. 484 ; subsc- 
qTjwnt proceedings^ sub 7iom, Cooling v. Great 
Northern Ry. Co. (1850), 15 Q. B. 486. 
Annotations: — Refd. Clianiberlaiu v. West End of Loudon 

& Crystal Palace Ily. (18CJ1), 2 Now Rep. 182 ; Eaprlo v. 
Charing Otobs Ry, (1867), L. II. 2 C. P. 668; Ricket v. 
Mot. Ry. (1867), L. R. 2 H. L. 175. Mentd. iic Penny & 
S. E. Ry. (1867), 26 L. J. Q. R. 225. 

281. Erection of railway bridge & footbridge — 
Loss of trade.] — A railway co., under tlie authority 
of their Act, constructed across a river, lialf a mile 
above an ancient feny, a railway bridge & a foot- 
bridge, the foot-bridge being used by persons 
going to the railway stat ion At also to other places. 
U^he traflic across the ferry fell oft*, At the ferry was 
given up. The owners of the ferry claimed 
compensation under Lands At Railways Acts, 
1845 : — Held : no compensation could be recovered 
on the giYiunds : {a) that> an action could not have 
been nuuntained for distiirbance of the ferry in 
resi^ect of the traffic either by the railway or by 
the foot-biidge, if they had been erected without 
the authority of an Act ; (b) that the injury to 
the ferry being occasioned not by the construc- 
tion, but by the working of tlie railway, the ferry 
had not been injuriously affected within Lands Act 
or Railways Act-. — Hopkins v, Greau' Northern 
Ry. Co. (1877), 2 Q. B. J). 224 ; 46 L. J. Q. B. 265 ; 
36 J.. T. 898 ; 42 J. P. 229, C. A. 

..4nr/ Consd, Cowos U. V. r, SouUuimptoii, IpIo of 
Wight. & South of England Royal Mail Steam l^uckot Co., 
(1!>05J 2 K. R. 28L Apld. Dibdeu v. Skirrow, [1908] 

1 Cli. 41. Consd. Ilammcrton v. Hysart, 1191G] 1 A. 

57. Refd. O. VV. ily. V. Swindon & Cheltenham Extension 
Jty. (1881), 9 App. Cas. 787 ; Nortli Shore Ry. v. Pioii 
(1889), 61 L. T. 52.6 ; A.-G. v. Met. Ry., [189iJ 1 Q. B. 
384. Mentd. Parkdale Conui. v. West (1887), 12 App. ( -as. 
602 ; General EstuteH Co, v, Beaver, [1014] 3 K, B. 918. 

Whether injury arising from construction of 
works or from user thereof .] — See Hub-sect. 4, I)., 

J)OSt, 

(c) hiterference with Easements, 

282. Right of way — Obstruction of — By erection 
of gates— Passage of trains — Ground of compensa- 
tion.] — Glover v, Noirrii Staffordshire Ry. Co. 
(1851), 16 Q. B. 912; 20 L. .T. q. B. 376 ; 17 
L. T. O. H. 73 ; 15 Jur. 673 ; 117 E. R. 1132. 
AnnoiaHons Consd. Brand v. nammersmith & City Ry. 

(1867), L. R. 2 Q. H. 223. Refd. Bland r. Crowley (1851), 

6 Exeh. 622 : lie l‘eimy & S. E. Ry. (1857). 26 L. J. Q. B. 
225; Chamberlain r. West End of London Sc Crystal 
Puluee Ry. (1862), 2 B. & S. 617 ; Ricket v. Met. Ry. 
(1867), lu R, 2 H. L. 175 ; R. Metropolitan Board of 
Works (1869), L. R. 4 Q. B. 358. Meotd. R. v. Metropolitan 
Board of Works (1863), 3 B. & S. 710 ; Eagle v. Charing 
Cross Ry. (1867), L. R. 2 C. P. 638. 

By acts authorised by legislature.] — 

See No. 228, ante, 

But improperly performed.] — 

See No. 247, ante, 

283. Through hall — Access in nature of 

continuous easement.] — Ford v, Metropolitan 
& Metropolitan District Ry. Cos., No. 276, ante. 


284. Right to pier erected on bed of river — 
Temporary alteration & diversion of — Not subject 
of compensation.] — Temple Pier Co., Ltd. v. 
Metropolitan Board of Works (1865), 34 
L. J. Oh. 262 ; 12 L. T. 309 ; 11 Jur. N. S. 337 ; 
13 W. R. 635. 

Annotation Refd. Warr v, L. C. C. (1903), 88 L. T. 689. 

285. Right to light — Obstruction of — Erection 
of embankment on highway.] — Beckett v. Mid- 
land Ry. Co., No. 270, ante, 

286. Loss of trade — Saleable value "of 

premises not diminished.] — An easement is an 
interest in land for tbe invasion of which compensa- 
tion may be claimed under Lands Act, 1845. 

An umpire, to whom was referred a claim for 
compensation in respect of damage sustained by 
pltf. in consequence of his premises being injuriously 
affected by the erecHon of certain works by defts. 
under their Act of I*aj4iamcnt, found by his award 
that the co. had, by the erection of such works, 
occasioned a diminution of light to pltf.’s premises, 
whereby they wei*e rendered less conveuieni &; 
suitable for the requirements of his trade carried 
on therein, assessed the amount of compensation 
due in respect of such damage at £650. He further 
found that, notwithstanding such diminution of 
light, the saleable value of pltf.’s interest in the 
premises was not diminished, the value of property 
in the neighbourhood generally having become 
greatly enhanced by reason of the co.’s work ; 
that, except the damage in his trade or business, 
he had not sustained, & would not sustain, any 
damage in the premises ; At that, except tli(‘> 
compensation to which 1 h‘ was or might be by law 
entitled in respect of his trade or business, he was 
not entitled to any compensation in the i)r<*mises. 
The declaration alleged th<5 apx)ointment of 
arbitratois by pltf. A:; delfts. A: of an umpire, A: 
an agreement whereby the time for making the 
award wfis enlarged, but alleged no attempt to 
appoint a single arbitrator ; Hr /d ; (1) the 
diminution of light was an injurious affecting of 
pltf.’s interest in the premisc‘s, wliich entitled him 
to compensation under the statute, A it was no 
answer that, by reiison of accidental circumstance's, 
the saleable value of the premise's was not dimin- 
ished ; (2) the appointment of a single arbitrator 
was unnecessary. — IO agle Sharing Cross Hy. 
Co. (1867), L. R. 2 C. P. 638 ; 3(> L. J. C. P. 297 ; 
16 L. T. 593 ; 15 W. K. 1016. 

Annotations : — Apld. R. r. Poultcr (1887). 56 L. J. Q. B. 581. 
ReSd. EIUk V. Rotors (1885), 29 (4i. 1>. 661. Mentd. Butili 
V. Trowbridpru W’ator Go. (1875), 44 L. J. Cli. 235. 

287. Ancient & new lights.] — A rail- 

way co., hy the erection of a warehouse under 
statutory powers, obstructed the passage of 
light to a building in which were ancient lights A: 
also new windows ; — Held : the co. was bound 
to compcinsatc t-lui owners of tJio building, not for 
the obstruction of the passage of light to the old, 
but also to the new windows . — Be London, 
Tilbury & Southend Ry. Co. A^ Gower’s Walk 
Schools Trustees (1889), 24 Q. B. D. 32() ; 
62 L. T. 30() ; 38 W. R. 343 ; sub tumi. Be Gower’s 
Walk Schools Trustees A: London, Tiluury 
&> Southend Ky. Co., 59 L, J. Q. B. 162 ; 6 
T. L. H. 120, 0. A. 

Annotations : — Consd. Horton v. Golwyn Bay & Colwyu 


PART HI. SECT. 3, SUB-SECT. 4.- 
B. (e). 

282 i. HigJii of way — Ohstniction of- 
By riyhis author isvd hy Icyislainre. 
Cajuion V, Great Western Ry. Co. 
(1855), 14 U. C. n. 192.— CAN. 

w. Filtiny up subway — 

Ground of P-In building 

tbclr road dvfts. left a subway under a 


trestle bridge ; pltf., tlie owner of tlie 
land crossed by the ly. at tliis point, 
had enjoyed the user of the sn[)way as 
of right for some 29 years, but defts. 
weiv now proceeding to till It up : — 
IJcUl : though pltf. could not prevent 
the filling up of the subway, he was 
entitled to damages for his property 
in the easement. — W ells v. Noiwuern 


Ry. CO. (1887), 14 O. U. 594.— CAN. 

y. Loss of view — Not ground for 
compmsaiion.] — On a traverse for 
damages caused by a ry. co., the 
traverser is not entitled to coiniiensa- 
tion for the deterioration in value of 
Ids liou.se by loss of view. — G oodbody 
V. MmL4xn Great Western Ry. Co. 
A[i62), Reserv. Cas. 2U.~ IR. 



Part III. — ^Principles op the Law op Compensation. 


U. 0.> [1908] 1 K. B. 327* Re!d. Simmons v. London 
Joint Stock Bank, Little v. London Joint Stock Bank, 
[1891] 1 Ch. 270. Mentd. Griffith v. Clay, [1912] 2 Ch. 
291. 

By acts authorised by legislature.] — 

See Nos. 233, 237, mite, 

By unauthorised acts.] — See No. . 251 , 

mite, 

( / ) Interference tvith Rights relating to Water, 
Sewers and Drains, 

See Sewkhs &; Drains ; Water Supply ; 
Waters & Watercourses. 

(g) Personal Inconvenience, Loss of Amenity 
and Ja>ss of Trade, 

288. Loss of trade — Public-house trade — 
Destruction of neighbourhood — Not subject of 
compensation.] — 11, v. Vaugitan (18(18), 
1.. K. 4 Q. B. 190 ; 9 B. & S. 892 ; 38 L. .1. M. C, 
49 ; 33 J. P. 358 ; 17 W. U. 115. 

.j — Sec, also, No.s. 205, 278, ante, 

Other trades & businesses.] — See, also, Nos. 

271, 272, ante, 

289. Deterioration In value of property — 
Premises overlooked.] — Compensation cannot be 
claimed under Lands & Itailways Acts, 1845, 
for doterioratioTi in the value of i)roporty adjoining 
a railway, by reason of tlie i>remises being over- 
looked by persons on the railway (fe railway 
idatform. 

Actual injury to premivSes from the vibration 
caused by ballast traiits, etc., on the railway, during 
the construction of the works, is a ground for 
compensation under these statuttvs, but not injury 
from that cause after the construction of the rail- 
way. 

Where a jury, summoned under Lands Act. 1815, 
s. 08, have taken into consid(‘ration, in awarding 
compensation, one claim, among othem, as to wliich 
they had no jurisdiction, a certiorari lies, although 
such excess of jurisdiction does not a^ipear upon 
tlie face of the ijroceedings. Such excess of 
jurisdiction may be shown by extrinsic evidence 
upon aflidavit. — Re Penny (1857), 7 K. tS: B. 000 ; 
2(i L. .1. Q. B. 225 ; 3 .fur. N. S. 957 ; 5 W. K. 012 ; 
119 E. B. 1390; suh nojn. 11. v. South- Eastern 
My, (k)., 29 L. T. O. S. 124. 

Annotations : -Apld. C-hamberltiin v. West End of Loudon 
C’rystal I’alauc Uy. (1S()2), 2 B, He. S. Distd. 

Horrooks i\ JMct. liy. 4 B. & 8, 1115. Cousd. Ricket 

V. By. (1HG7), Ij. B. 2 B. L. 175 ; B. v. Metropolitan 
Bourd of Works (ISO!)), L. R. 4 Q. B. 358. Refd. Croft v . 


L. & N. W. Ry. (1863), 3 B. fit S. 436 : R. v, Motropolltan 
Board of Works (1863), 3 B. fie S. 710 ; Re Hayward Sc 
Met. Ry. (1864), 4 B. fi;^ S. 787 ; R. v, Halifax Corpii., 
acting a« L. B. of Health (1866), 14 L. T. 447 ; Hammer- 
smith, etc. Ry. V. Brand (1809), I/. U. 4 H. L. 171 ; 
Biiceleuch v. Metropolitan Board of Works (1870), L, B. 
5 Exch. 221 ; Metropolitan Board of Works v. McCarthy 
(1874), L. B. 7 H. L. 243. Mentd. Lyon r. Fishmongers* 
Co. (1876), 1 App. Cas. 662. 

.^--See, also. Nos. 203, 260, 270, 279, ante, 

290. beterloration of stock not on premises — 
Damage too remote.] — Re Clarke & Wands- 
worth District Board of AVorks (18(58), 17 

I. . T. 549. 

291. Injuria absque damno — Overflow of canal 
— Unprecedented ralnfall—Not subject of com- 
pensation.] — T homas v, Bihminuham Canal Co. 
(1879), 49 L. J. Q. B. 851 ; 43 L. T. 435 ; 45 

J. P. 21. 

C, Injury must he to Land or Interest therein, 

{a) In General, 

292. General rule.] — (^ ai.edonian By. Co. v* 
Walker’s Trustees", No. 259, ante, 

293. What are interests in land — Ease- 

ment.] — E agle r. Charing Cross 14 v. Co., No. 280, 
ante, 

294. Ferry.] — 14. v. Cambrjan Hy. 

Co., No. 310, post. 

Not mere personal Inconvenience — Caused by 
level crossing.] Nos. 201, 202, ante. 

295. Though connected with enjoyment of 

particular land.]~-14i('KET v. Metropolitan 14y. 
(V). (Directors, etc.), No. 265, ante, 

296. — -— .] -14. V, Mepropolitan Board 

of Works, No. 271, ante, 

Obstruction of access.] —See Nos, 259, 

276, ante, 

(h) Breach of Covenants, 

297. Land subject to restrictive covenants — 
Acquired by school board with notice of.] —When 
a school board acquire land , whetlier by agivciiuuit 
or conii)uLsion, for the purposes of Ehuneritaiy 
Education Acl, 1870 (c. 75), & pimdiase with 
notice of a restaicl ivtJ covenant to wldch tlie land 
is subject in Die luinds of tin? vendoi*, the covenantee 
cannot maintain an action ngainst the school 
board for breach of covenant ; liis only remedy is 
comi>ensation under i^ands Act-, 1845, s. 68. — 
KtRHY V, llA/iROGATE S(3HOGL BOARD, [1 896] 
1 Ch. 437 ; 65 L. J. (^1. 376 ; 74 L. T. (\ ; 60 .1. P. 
182 ; 12 T. L. 14. 175 ; 40 Sol. Jo. 239, C. A. 
Anmttations ;--Polld. Andorwon v. M. H. & L. By., M. 8. fic L. 


PART III. SECT. 3, SUB-SECT. 4. 

B. 

z. LofiN of trade.] — 1 lefts, built a 
subway In front of pltf.’s i>roper'ty, & 
In HO <loiiig lowered the highway ho as 
to out oif aceess : — Held : deftw. wore 
liable for all <lamages HusUiined, for 
which an action would lie, such 
(lamagCH being of a two -fold eharaeder, 
Lnvtdving injury to jdtf.^s biiHinosH.- - 
WJSHT V. J*AKICIULE VILLAGE (1888), 
15 O. R. 319.- CAN, 

a. Carried on. at another 

place.] —Tho owner of property Is not 
entitled to damages boeauBe the taking 
of land inJurioiiHly a(Io<*-te a buBine«s 
which lie carries on at some ot her jOaco. 

-li. V Stairs (1907). 11 Exch. C. R. 
137 ; 27 C. L. T. 670.— CAN. 

b. Vuhlic house trade.— - Suh- 

jeet of conipen.8ation .] — Caledonian 
Ry. (Jo. V. Moruibon (1898), 25 

R. (Ct. of Seas.) 1001 ; 35 Sc. L. R. 
774 ; 6 S. L. T. 70.-H5COT. 

0 . deterioration in value of pro- 
jterty — Lo«« of artless for boatino 
bath ing. ] — The Crown expropriated 
some water lots : — Held : the owners 
woi'e entitled to (lanukgo.s fur tlie 
depreciation of property not oxpro- 

J.— VOL. XT. 


priated, by the loss of oi’ccsh to the 
water-front for boating & bathing 
pnrpoHeH.— R. , Brknton (1918), 18 
Ex<*.h. C. R. 1 : 42 D. L. R. 373.— 

CAN. 

— Loss of acces.s for fishing 
- FAi.ii? V. Belfast & 
Ballymena Ry. Co. (1849), 12 I. L. R. 
233.— IR. 

e. Temporary obstruction of view 
daring constrnHio7i.] — Upon an ex- 
propriation of land for the onlargcinent 
of a canal, coinperiHatlon will not bo 
allowed to the owner of property not 
taken for an obHtruetion of view by 
earth left piled up in the course of 
coiiHtruetion. not. no<;essariIy ineiden(-al 
to the expropriation. — B. v. Fahlingeu 
(1917), 39 D, L, R. 107 ; 16 Exch. C. R. 

-CAN. 

PART III. SECT. 3. SUB-SECT. 4.— 

C. (a). 

2921. General rule..] — Where lands 
are Injuriously aflectod. no part thereol' 
being taken, the owners are not entitled 
to compenflation under Government 
Railways Act, 1881, unless the injury 
is an injury to lands or some right or 
Interest therein, fic not a peivonal 


injury or au injury to trade.-— R. v. 
Barky (1891), 2 Exch. C. R. 333.— 

CAN. 

292 ii, — — .] — -TTudor the Dominion 
Railway Act, 1888. conipcnsatioii re- 
coverable in respect of lands injuriously 
affected must bo based iui iujury or 
damage to the laud it.Helf, Sc not on 
personal inconvt*uicu<‘.o or discomfort 
to the owner or occupant. — -IdivvioLL r. 
Toronto, Hamilton Sc Buffalo Ry. 
Co. (1898), 25 A. R. 209.— CAN. 

292 ill. ,J — ^Wliero no land of the 

l»roprietor is taken, but his lauds are 
injuriously atfocU'd, causing spixdal 
(laniages to the projiorty dltferliig 
from that to the rest of tlie public, a 
claim for damages is let in, but it is 
rostj'iotod to the damages to t he laud 
fic cannot bo extended bo as to let in 
any personal damages or loss of 
business. — Lehlanc v. R. (1917), 16 
Exch. C. R. 219 ; 38 D. L. R. 632.— 
CAN. 


292 IV. JWot mere peraotuil mam- 
ven i ence.] —Moro inconvenience to an 
individual or loss of trade or business 
is not the BubjiHjt of compousatiori. — • 
R. V, MArARTilfTR (1904), 34 H, C. R. 
570 ; 24 C. L. T, 201.— CAN. 


L 
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Sect, 3 . — Where land injuriouely affected: Sub-aect, 
4, C, (h) <£rZ). ; eub-aect, 6. Sect, 4J 

'Ey, V. Andereon (1898)» 78 L. T. 251, CoilBd. A FoDd. 

Long Eaton Rooreation Grounds Co. v. Mid. Ry., (1902J 

2 K. R. 574. Mentd. Metropolitan Water Board v, 

Rolonion, [li)08J 2 Ch. 214. 

298. Covenant by vendor not to erect any 

building except dwelling houses — ^Promoter building 
embankment.] — The breach of a restrictive cove- 
nant may be the ground for a claim for compensa- 
tion under I^nds Act, 1845, s. 38, by the owner of 
land for the benefit of which tlicj restriction was 
imposed. — Long Eaton Recreation Grouni>8 
Co. r. Midland Ry., [1902] 2 K, B. 574; 71 
L. J. B. 837 ; 83 L. T. 873 ; 37 J. B. 1 ; 50 
W. K. 393 ; 18 T. L. R. 743, 0. A. 

Annotatiim : — Mentd. Waite’s Exors. v. I. R. Comrs., 11914) 

3 K. B. 196. 

209. Interest of lessee injuriously affected — 
Acquisition of freehold by arrangement.] — (1 ) Where 
a railway co. acquires by agreement the reversion 
expectant on the determination of a lease, but 
does not acquire the lessee’s interest, & the lessee 
is afterwards injuriously affected by the co.’s 
workings, he has nevertheless no remedy under the 
covenant for quiet enjoyment in his lease, although 
that covenant is not extinguished, but must 
obtain compensation under Lands Act, 1845 & 
Railways Act, 1845. 

(2) A temporary inconvenience which does not 
inLirfere with the e.state or fitlo or possession, is 
not a breach of a covenant for quiet enjoyment. — 
Manchester, Sheffield Iancolnshire Ry. v 
Anderson, Anderson v, Manchester, Sheffield 
& Lincolnshire Ry. Co., [1898] 2 Ch. 394 ; 37 
L. J. Ch. 508 ; 78 L. T. 821 ; 14 T. L. R. 489 ; 
42 Sol. Jo, 309, C. A. 

Annotations: — Aa to (1) Consd. Lonjf Eaton Recreation 

Grounds Co. t>. Mid. Ry., [1902] 2 K. B. 674. Refd. 

Metropolitan Water Board v. Solomon, [19081 2 C'Ji. 214. 

As to (2) Refd. Tebb v. Cave. [1900] 1 Ch. 642 ; .lonop v. 

CouBolidatod Anthracite Collieries & Dyuovor, [1916] 1 

K. B. 123 ; Phelps i'. London Corpn., [1916] 2 Cb. 

255. 

300. Right to sink shafts In land not 

demised by lessor — Promoters taking part of land not 
demised.] — A lease of a piece of land with colliery 
shaft, buildings & works thereon, & of the minerals 
under that & adjoining land of the lessor, the 
surface of which was not demised by the lease, 
contained a i)rovLso that the lessee might at any 
time during the term sink a pit or iiits in any part 
of the land the surface of which was not demised, 
but so that the position of snch pit or pits shoulil 
bo subject to the reasonable approval of the lessor, 
his boil's or assigns. A railway co. und(5r the powers 
of a special Act incorporating Ijands Act, 1845, 
purchased from the lessor five acres of the surface 
wliich was not demised, & occupied same by their 
railway & works : — Held : the mere fact that the 
railway co. had under their Act taken the five 
acres for the purposes of their railway was not. a 


reasonable ground under the proviso in the lease 
for disapproval of the position of any pit proposed 
to be sunk therein, & the lessee had a substantial 
interest under the proviso which entitled him to 
compensation for being prevented by the rwlway 
co.’s taking the land from exercising therein the 
right of sinking a pit given to him by the lease. — 
lie Masters &. Great Western Ry. Co., [1901] 
2 K. B. 84 ; 70 L. J. K. B. 513 ; 84 L. T. 615 ; 
35 J. P. 420 ; 49 W. R. 499, O. A. 

Annot-ation: — Consd. Long Eaton Recreation Qroands Co. 

V, Mid. Ry.. [1902] 2 K. B. 574, 

D» Injury must arise from Construction of Works 
and not from Subsequent User, 

See, generally. Negligence ; Nuisance ; Rail- 
ways & Canals. 

801. General rule.] — C aledonian Ry. Co. v. 
Walker’s Trustees, No. 259, ante, 

302. Vibration, noise, smoke, etc., caused by 
running of trains.] — H ammersmith & City Rv. 
Co. V, Brand, No. 28, ante, 

303. Vibration.] — (1) The lessee of an inn 

& premises situate near the tunnel of a railway, 
was prevented by the vibration caused by the 
passing of the trains, from keeping his boor in liis 
cellars in a fit state for consumption, & the value 
of the house was alleged to be materially lessened 
by the consequent loss of custom & the im- 
possibility of using it as a public -house. He gave 
notice to the co. of his claim for compensation 
under Lands Act, 1845, s. 38, was prosecuting 
the remedy given by that sect., when the co. flh*d 
a bill & obtained an injunction to restrain him 
from proceeding further under it : — Held : the 
injunction must bo dissolved. 

(2 ) Scmhle : the sheriff' & the jury are authoiisod 
to decide, not only the amount of compensation, 
but the light to it. 

(3) Whether an action will lie on behalf of a 
man who sustains a private injury by the execution 
of jiarliamentary powers, exercised judiciously <fc 
cautiously, is not an easy question. 1 entertain a 
decided oi)inion that no such action will lie. The 
ct. has no right, & it is not within its ordinary 
jurisdiction to say to a man, “ You shall not 
pursue that legal course to try your legal right 
wldch you are advised is the proper 00111 * 80 , hut 
I will iirescribe to you a certain course, which may 
be wi'ong or which may he right.” This ct. has 
not the legitimate power finally to decide the legal 
right, i^iriiamcnt having chosen to give a ceiiain 
mode of proceeding for the purpose of trying that 
right, or to impede the individual prevent his 
IJursuing that right, even foi* ilie purposti to 
prevent expense, to prevent delay & generally 
for the benefit of the parties. The party must 
pui'sue his remedy, according as he is advised, 
under the Act, & the co, have full ^ perfect means 
of defence (Lord Truro, C.). — London & North 


part III. SECT. 3, SUB-SECT. 4.~D. 

302 i. Vibration, noise, smoke, etc., 
caused by running of irains.Y-^om- 
peiiHation la not rooovorablo for 
injurious atleotloii caused by the 
vibration, noiae, & amoke from traina 
to lands separate & dlajointed from 
those taken. — H olditch v. Canadian 
N oRTiiKRN Ontario Ry. Co., [1916] 
1 A. C. 686 ; 114 L. T. 475, P. C.— UAN. 

f. Frightening horses.} — A por- 
tion of claimant’s property, although 
not damaged by the construction of 
the railway, was Injuriously affected 
by ita operation, on account of traina 
emerging suddenly ISc without warning 
from a anowshod & frightening claim- 
ant ’a horses ; — Held : a proper subject 
for eumponsatlou. — VfcziNA v. R. 


(1888), 2 Exch. C. H. 11; revsd, 17 
6. 0. R.—CAN. 

g. Omier compelled to make de- 
tour .} — The owner of land la not 
entitled to componaation where, by 
construction of a public work, ho ia 
deprived of a mode of reaching an 
adjoining dlatrict & obliged to uae a 
substituted route, which ia leas con- 
venient.— R. V. Ma(7 Arthur (1964), 34 
S. C. R. 670 ; 24 C. L. T. 201.— CAN. 

h. Danuige arising by operation of 
railway .} — Lefts., In constructing their 
lino, ci’oased pltf.’s land at a point 
where a wat-eroourse draining it passed, 
3c obstructed the watorc’Durse, ifoodiug 
pltf.*B land after the act done : — Uetd : 
as it was to be assumed that dofts. 
constructed their ry. upon pltf.’s land 


either upon agreement with pltf. or 
upon an arbn. under 4 Wm. IV., c. 29, 
8. 3, & that pltf. had been paid therefor. 
Sc the damage resulted from the oon- 
struction as originally made, no aub- 
seiiiient claim for that damage as a 
continuing damage could be inain- 
tained. — KNArr v. Great Western 
Ry. co. (1855), 6 C. P. 187.— CAN. 

j. .] — In enacting tliat com- 

pensation be paid to persons whoso 
lands are injuriously axfeoted by the 
construction of a ry., not only such 
damages as lesult from the actual 
construction of the embankments 
tracks Sc biiildlngs of the railway, but 
also damages, arising from the opera- 
tion of the ry., may be recovered. — 
R. V. Richards (1912), 14 Exch. C. R. 
365.— CAN. 
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Wbstbrn By. Co. v. Bradusy (1861), 3 Mac. & G. 
838 ; 6 By. & Can. Cas. 661 ; 16 Jnr. 639 ; 42 
E. B. 290, L. 0, 

Annotations: — As to (1) Consd. London & BIftokwall Ily. v. 
Cross <1886)» 64 L. T. 309. Be!d. CaJe, liy. v. Offilvv 
(1855), 25 L. T. O. S. 106. As to (2) Consd. H. v L & N. W. 
Ry, (1854), 3 If), & B. 443, RMd. Ilcad v, Victoria Station 
& inmlioo Ry, (1863), 1 H. & C. 826. As to (3) Consd. 
Hanniiersmlth & City Ry. v. Brand ( 1869), L. R. 4 H. L. 
171. Raid. L. & Y. Ry. v. Evans (1851), 15 Beav. 322. 
Omerally, Mentd. BratUey a. Southampton L. B. of 
Health (1855), 3 W. R. 413 ; lie Penny 8c S. E. Ry. (1857), 

3 Jur. N. S. 967 ; Gooldon v. Thames Consorvatora (1887), 

4 T. L. R. 187, 


304. -•] — Ite Penny, No. 289, ante, 

305. -.] — Bucclritch (Duke) v. 
Miothopolttan Board op Works, No. 2J5, ante. 

306. Noise*] — ^O ity op Glasoonv Dnion 

By. Co. v. Hunter, No. 324, 2)ost. 

307. Smoke.] — C ity op Oijvsgow Union 

Ry. Co. v. Hunter, No. 821, post. 

308. .] — Buc^cleucii (Duke) v. 

Metropolitan Board op Works, No. 215, ante. 

309. Enlargement of ventilating 

shaft.] — Defts., a railway co., were authorLsed by 
statute to construct an underground railway. 
They accoi'dingly constructed part of the railway 
in a tunnel, & having i^urchased a piece of ground 
at tiie back of a dwelling-house, carried the tunnel 
through such ground Sc made an aperture in the 
ground for the purpose of ventilating the tunnel. 
Afterwards pltf. became lessee of the house, & 
then defts. with a view to the bet/tcr ventilation of 
their Une, enlarged the aperture, the effect of 
which was that the quantity of smoke, steam & 
foul air coming from the railway to pltf.’s house 
was much increased, & the house materially 
depreciated in value : — Held : pltf. had no right 
to compensation, for the alteration would cause 
no damage to him if the lino was not used, the 
damage arising, not from the construction, but 
from the working of the railway. — A.-G. & Hare 
V. Metropolitan Ry. Co., [1894] 1 Q. B. 384 ; 
69 L. T. 8L1 ; 58 J. P. 318 ; 42 W. H. 381 ; 10 
T. D. R. 134 ; 9 R. 598, C. A. 

Anmtations : — Reid. Fieldou v, Morley Corpu (1898), 14 

T. L. 11. 660, Mentd. EniHlcy v. N. E. Ry., [1890] 1 Ch. 

418. 

310. Injury to ferry — By erection & working of 
railway bridge & footbridge — Loss of traffic.] — A 

railway co. under ttie powei*s of their special Acts 
constructed a bridge ^ footway across a river at 
a distance of about six hundred yards from the 
landing-place of an ancient ferry, but without any 
physical interference with the passage of the ferry- 
boats. The bridge when completed was opened 


to foot-passengers on pa 3 nnent of tolls, & also 
used for conveyance of merchandise by the co.’s 
trains, causing a serious diminution in the profits 
of the ferry •.—-Held : ( I ) the ferry, as a franchise, 
was a hereditament within the dellnition of 
lauds ” given by Lands Act, 1845, s. 3 ; (2) the 
ferrv was directlv & injuriously affected within 
Railways Act, 1845, ss. 6, 10, by the construction 
of the bridge. — B. v. Cambrian Ry. Co. (1871), 
L. R. 6 Q. B. 422 ; 40 L. J . Q. B. 169 ; 25 L. T. 84 ; 
36 J. P. 4 ; 19 W. R. 1138. 

Annotaiions: — As to (1) Consd. O. W. Ry. v, Swindon dc 
Cheltouhani Uy, (1884), 9 App. Cos, 787. As to (2) Oonsd. 
.Tonea o. Stanatead, ShefTord tSc Chambly Railroad (1872). 
L. H. 4 P. (J. 98. Overd. Hopkins v. G. N. Ry. (1877), 
2 Q. B. D. 224. Oonsd. Dibden v. Skirrow, (1908] 1 Cb. 41. 
Refd. Parkdalo Corpn. v. West (1887), 12 App. Cas. 002 ; 
NorthShore Ry. v. Plon(1880), 14 App. Cas. 512. QmerdUyt 
Refd. Harumerton v. Dysart, [1916J 1 A. O. 57. 

311. .] — Hopkins v. Great 

Northern Ry. Co., No, 281, ante. 

.] — SeCi further^ No, 280, ante. 


Sub-sect. 5.- -Measure of Compensation. 

312. Loss of profit — During period antecedent 
to passing of Act.] — Manning v. Compensation 
COMRS. UNDHJR THE WEST INDIA DOCK Acrr (1807), 
9 East, 164 ; 103 B, R. 536. 

313. Damage to goods in premises — Injuriously 
affected by authorised acts.] — Railways Act, 1845, 
ss. 6, 16, are not confined to structural damage Sc 
depreciation in value of the promisas, but also 
entitle a claimant to compensation for damage 
occasioned to goods therein by reason of the 
exercise of the powers conferred upon the co. by 
the Act of Parliament. — ^Knook v. Metropolitan 
Ry. Co. (1868), 1.. R. 4 0. P. 131 ; 38 L. J. 0. P. 
78 ; 19 L. T. 239 ; 17 W. R. 10. 

314. Depreciation in special value of premises — 
Closing of street — Effect on hotel & public-house.] — 
He Wadham & North Eastern Ry. Co., No. 260, 
ante. 

SeCf alsOf Nos. 205, 278, ante. 


Sect. 4. ---BETTERMENT. 

315. Compaijy not entitled to set-off — Injurious 
affection — Benefit by construction of works.] — 

Senior v. Metropolitan Ry. Co. (1863), 2 H. & O, 
258 ; 2 New Rep. 33 1 ; 32 L, J. Ex. 225 ; 8 L. T. 
644 ; 9 Jur. N. 8. 802 ; 11 W. R. 836 ; 159 E. R. 107. 
Annotaiions : — Apld. Cameron v. Cbaringr Gro««s Ry. (1864), 


PART III. SECT. 3, SUB-SECT. 6. 

k. General n/7c.] — Componaation 
for liij urionaly alTtHjtiiig property by 
an act authorised by the I^egislature 
1b to bo asHCSBGd in the same way as 
danittffos In an action of tort for an 
injury by the same acl. if unauthoriaod. 
— Re An Award of CJompensation 
MADE BY II. E. THE GOVERNOR TO THE 
Owners of Kowloon Marine Loth 
29, 30, 31, UNDER S. 12 OP ORDINANCE 
No. 31 OF 1909 (1912), 7 Hong Kong 
L. H. IIO.—HONG KONG. 

l. Depreciaiion in value of pre- 
wisM.l— Where lands are injuriously 
aHectod, the measure of oompenaatJou 
Is the depreciation bi value of the 
premises damaged, assessed not only 
with reference to the injiuy occasioned 
by the construction of the authorised 
works, but also with reference to the 
loss which may probably result from 
the nature of the user. — Straits op 
Canseau Marine Ry. Co. v. K. (1889), 
2 Exoh. C. R. 113.— CAN. 

m. VreseM future value.] 

Compensation payable for lands being 
injuriously affected by municipal iin- 


provomonts should be based upon tbo 
present value of the lands so atfeoted, 
taking Into consideration all advan- 
tages which the land then possesses 

i u’esent or future. — S koord v. City of 
Cdmonton, (19J7] 1 W. W. R. 819 : 10 
Alttt. L. R. 403 ; 32 D. L. R. 698.— CAN. 

n. .] — The cost of acquiring 

other suitable premises Is a fair test of 
damage. — lie Brantfoiu> Golf & 
Country Club v. Lake Erik Sc 
Northern Ry. Co. (191^'. 7 O. W. N. 
197 ; 32 O. L. R. 141.— CAN. 

o. Ry lowering street No 

allowance for rates charged against 
properly for improvements.] — On the 
assessment of compensation for lower- 
ing the grade of a street in front of 
claimant's property : — Held : the 
arbitrators properly refused to include 
in the damages on allowance equivalent 
to the rates charged agtujist the 
property by the by-laws.— Re Okell 
& City of Victoria CJorpn. (1914), 19 
B. (1 H. 121 ; 16 D. L. 11. 353.— CAN. 

p. Ruildings destroyed by fire tu)t 
caused by UHtrks.y — Where claimant’s 
building on laud injuriously affected by 


works of a corpn. w^as destroyed by 
; liro luit eausod by the work, iiisurauoo 
' collected. Sc the building rebuilt 
I during the progress of the work, the 
damages uwarfled should include the 
depreciation caused by the work In 
the value of the building as rcbxdlt. — 
McCarthy t?. City of Reojna, 119191 

I W. W. R. 814; 58 S.C.ll, 349.— CAN. 

PART in. SECT. 4. 

q. What ** enhancement in value ** 
incudes — Lands Compensation Act. 
1869.] — Enhancement In value Includes 
timt which arises from user as well as 
from construction of works. — H arding 
1?. Board op Land & Works (1880), 

II App. Cas. 208 ; 55 L. J. P. C. 11. — 
AUS. 

8161, Whether promoters entitled to 
set-off — Injurious off eciUm — Lands Com- 
pensation Act. 1889.)— In assessing 
under above Act oompensation for 
land compulsorily taken for a ry., the 
eniiancement in value of the owner’s 
adjoining lands may be set-olf against 
the aiuoimt allowed for damage hereto 
arising from compiUsory taking ; but 

L 2 
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Compulsory Purchase op Land and Compensation. 


Sect, i, — Betterment, 

B. N. S. 430. Consd. HIckot v. Met, By. (1867), 
Ti. B. 2 H. L. 17,0. Refd. Brand v. Huinniorsinlth & City 
Ky. (1867), L. it. 2 Q. B. 223. 

316 . Diminution ol light— Value otherwise 

enhanced.] — E agle v, Chaking Cross By, Co., 
No. 2S0, ante, 

317. Provision of special Act — Proposed im- 
provement — Possible enhanced value excluded.] — 

Be Lonj)ON County Council & City of London 
Brewery Co., flS98] 1 Q. B. 387 ; 07 Ij. J. Q. B. 
382 ; 77 I.. T. 403 ; 01 J. P. 808 ; 40 W. B. 172 ; 
U T. L. B. 09 ; 42 Sol. .To. 81, 1). C. 

313 , Improvement charge — Part of 

premises In improvement area — Whole premises 
subject to charge.] — The Oxford, Ltd. v, London 
County Council, [1898] 2 Ch. 491 ; 07 L. J. Ch. 
055 ; 79 L. T. 22 ; 17 W. R. 297. 


Sect. 5.— ANTICIPATED INJURY. 

319, Contingent injury — Award may Include — 
Provided injury in existence In some work already 
done.] — Lee v. Milner (1837), 2 M. & W. 824 ; 
Miirp. & 14. 275 ; 0 L. .1. Ex. 205 ; 150 E. B. 990 ; 
euhaequent proceedhu/s, 2 Y. C. Ex. 011. 

Annotations : — Consd. .Tubb r. null Dock Co. (184G), 9 Q. B. 
443 ; liroadbcnt v. Iiuporial Gas Co. (1 8r)7 ), 7 De (i. M. ^ G. 
436. Refd. it. V. Alro ^ Caltlcr Navit?tt,tiou Undertakers 
(1861), 30 L. J. Q. B. 337 ; <JliamlK?rlam v. End of 

London & Oryntal Palace IJy. G8(53), 2 Now Jlcp. 182. 
Mentd. It. r. EaHlcrn Countle-s By. (1839), 19 Ad. & El. 


631 ; Taylor v. Clomsou (1842), 2 Q. B. 978 ; R, v. Hull 
Dock Co. (1846), 3 By. & Can, Caa, 796 ; Re Brogden & 
Llynvl Valley By. (1860), 9 0. B. N. 8, 229 j Gale. By. v. 
Lockhart (1860), 3 L. T. 65 ; R. v, Poultcr (1887), 57 
L. J. Q. B. 138. 

320 . .] — A railway co. were em- 

powered by their Act of Parliament^ to abandon 
certain tramways which communicated with 
certain iron- works of A., & they, having given A. 
noiice under lands Act, 1815, of their intention 
to take certain of his lands, the amount of com- 
pensation was referred to an umpire, who was to 
ascertain & direct what sliould be paid for the 
interest in the lands, & for any damage that might 
be sustained by reason of the execution of the 
works. A. made a claim before the arbitrator for 
comiiensation in respect of damage which ho alleged 
he would sustain if the tramways were stopped up, 
& tlio umpire awarded that a certain sum siiould 
be paid by the co. to A. as & for purchase & com- 
pensation for ^ in respect of his interest in the 
lands A; hereditaments, <fe for damage sustained & 
wliicli might be sustained by him by reason of the 
execution of the works of the railway, or the 
exercise by the co. of the powers of the Act : — 
Held : it did not ai)pear upon the face of the award 
that the umpire liad exceeded his jurisdiction by 
awarding compensation in respect> of a claim for 
damage not within the refojrence. 

Qu, : whether the award would have been bad 
if it had appeared that the arbitrator had given 
comp(msation for contingent damage which iniglit 
arise from tiie exercise of the, powei*s of the — 
Be Brogden tSt Llynvi Valley By. Vo. (1800), 
9 C. B. N. 8. 229 ; 80 L. .J. V, P. 01 ; 142 E. 11. 90. 


may not. be allowofl against jnirehase 
money. — H aiiT)INU r. Boaud ok Land 
& WOUKR (1886), 11 App, Can. 208; 
55 L. J. V. C. 11.— AUS. 

315 U. PuhliclVorl'i; Act^ 

1888, s. 24.) — Under s. 24 ol uixive 
Act, the jury in aHcertainlngtlioainount 
of eoinpenKation to be given to tlio 
owner of land for land resimied by 
Govl.. have to “ take into cousidenition 
& give etVeet to by way of set-olT or 
abatenieiit any enhancement in the 
value of the whole of the land helonging 
to such owner adjoining the land 
taken. & not merely that part- of the 
land which is contignons tri It. — H aiiuts 
r. Lkk (1900). 21 N. S. W. L. B. 173 ; 
17 N. y. W. W. N. 39.— AUS. 

r. Laiul resumed separ- 

ated hy strip from, other land incapable 
of enhancement -Public V^orhs Act. 
1900, s. 117.1 — Where adjoining land 
is enhanced in value l)y the resnini)tlon 
it is iniinatorlul, for the purposes of 
above sect., that it is separated from 
the land resumed by a strlj) of land 
belonging to the elainiaut which is 
itself incapable of enhanccinent. in 
value. — H aphih v, Stdnky Municipal 
Council (1910), 10 H. B. N. S. W. 
860 ; 27 N. S. W. W. N. 223.— AUS. 

8, Closer Settlement 

{Ainerulmcnt) Art, 1907.] — Any added 
value which, at the date of resumpt ion, 
had ai'ornod to the land by reason of 
the proposed coii.struct.ion of the ry., 
Bhonhl be cxclmled from the com- 
ponsalion payable to owner.- -Boxall 
V. Sly (1911), 12 C. L. K. 63; 28 
N. S. W. W. N. 52.— AUS. 

J — Arbitrators may 

take Into consideration the Inereased 
value to the estate by reason of the 
construction of the ry., although 
Imnellted only in the same way as 
other fanns in tlio neighbourhood 
through which the ry. does not pass ; 
us also the increase In value by reason 
of the probable location of a station 
at a towii in the vicinity, which tlio 
CO. had bound themselves to place 
there, — Re Valley By. Cd. & 

Spraoge (1876), 21 Gr. 231.— CAN. 


XX, Potential adrantajfc 

of railway , maldny which 

jwonwters were not compelled to make A — 
C3IAHT.AN1) T. li. (1887), 1 Exeh. C. B. 
291; affd. 16 8. C. R. 721.— CAN. 

]Sfo certainty of 

demand for particular purposes in 
future. \ — WlKTO tliero wjj,s evidence 
that the ry. would enhance the value 
for manufacturing piirpoHOR of land 
ui»ou an expropriation, but it did not 
ui)i)eHr that, there then w’as, or in the 
near future would be, any demand 
for tho lami for such piirjio.scs, tlio 
amount of e.ompeiiHation to wliieh 
e.laimant is otheiwise entitled will not 
be re.diKXMl.- Mi’Leod v . B. (1889), 2 
lixrh. C. B. 106.- -CAN, 

y. Probable erection of 

station.] — The advantage resulting to 
the owmor of a paper town from the 
Clown making it the terminus of a 
ry., const ructing within ita limits a 
station 6:. otiier buildings, should ho 
taken into account hy w'ay of Hcl.-olt 
under 50 51 V^iet. c. 16, s. 13. — 

Paint r. B. (1890), 2 Exeh. C. B. 119; 
18 8. <;. B. 718. — CAN. 

z. — .1 — B. r. 
Francis (1908), 5 E. L. B. 433.— CAN. 

a. .] — B, V. Day 

(1908), 5 E. L. li. 434.- CAN. 

b, — ..] — . In estimating 

the amount of compensation upon tho 
exproiiriation of water lots by tho 
(’rown for harbour improvemeni pur- 
poses, regard will bo hud to the advan- 
tage & benefit accrued to the owners 
tts a result of the undert akings which 
must, be considered by way of sct-olT. — 
B. V. Buadbukn (1916), 17 Excli. C. B. 
447 ; 42 D. L. R. 168.— CAN. 

Exchequer Court Act, 
s. 50.] — Wlioro ow’iiig to a ry. tlio 
remaining portion of limber Ibnits w'as 
enhancod in value ; — Held : under 
above sect, the advantages should be 
set-olf against the damages. — B. v. 
New Brunswick By. Co. (1913), 14 
Exeh. O. B. 491.— CAN. 

d, •.]—Rc Hannah 


&: Camprelt-kord IjAKe Oni’auio & 
VVekteun By. (U). (1915), 9 G. AV. N. 
179 ; 34 O. L. B. 615.— CAN. 

e. — Exprojwiation Act, 
8. 50.]— Any benefit or advantage 
aeerujng from the coiibtrucf Ion of (lie 
public work must under lOxpropriat Ion 
Act, ri. 50, be tak<‘n into account & 
eonsiderat ion givim to it by way of 
set-oiT. — B. r. Bannatyne He Yokes 
(1915), 18 Exeh. C. B. 82.— CAN. 

f. ir limited to 

']>arlieular estate.] — Advantages must 
be limited to those wdileli are special 
& direct to such estat e, He not construed 
to ineludo the general i»eiieJits shared 
in eommori witli all the neiglihouring 
(‘States. — B. v. Cahriek (1888), 2 

Exeh. C. B. 36.— CAN, 

g. — — -.I — A laud 

owner* alleged that lands had heon 
injuriously atteeted hy the eouKtruetion 
of a block ])avemcnt : — Held : tiiat in 
estimating the land owner’s compensa- 
tion tiie arbitrator should set. otT against 
the laud owner’s claim for damages 
sustained, the ineroase in the value of 
the land arising from tho eonst.rnction 
of the pavement, in which tliis land 
shared in common wit-h ali otlior lauds 
lienofttcd, & not merely such direct & 
peculiar benefit as accrued to this 
jiarticular land.— inV Phyi*e & City op 
Toronto (1889), 20 A. R. 16 ; 16 

O. 11. 726.— CAN. 

h. Provision of special Act — Pro- 
posed improvemeni — Benefit more than 
detriment- -Oumcr not cninled for detri- 
ment.] ~A statute provided that any 
advantage derived from tlio works 
sliould he deducted from tho sum 
estimated for damage done to the land 
in arriving at tho compensation to be 
paid, & it was found t-hat tho detriment 
to the .claimant’s projiert-y caused by 
closing streots was more than offset by 
the advantage accruing (,o it, from the 
construct,! on of tho wmrks :~HcJd : 
claimant could not recover anything 
in respect of such detriment. --Ifc 
Shuauue & City ok Winnipeg (1910), 
20 Man. L. U. l.~-CAN. 
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Annotation:- -Refd. Stone v. Yeovil Corpn. (1870), 24 W. It. 
107 3> 

821. & landowner’s Indemnity to 

tenants.] — L, entered into a submission with the 
0. Ry. Co. to refer all claims for land of L. taken 
& injured by reason of their works, the arbn. to be 
in strict conformity with Lands Act, 1845, & 
Railways Act, 1845, Objections being made to 
the award on various grounds: — Held: (1) the 
submission was a common law submission, incor- 
porating the incidents of the statutory submission, 
& did not expire at the death of the landowner ; 

(2) the provision in Lands Act-, wliereby the award 
must be made within three months from the date 
of the submission, was introduced for the benefit 
of the parties, & might be waived so as to extend 
the time to suit theii* convenience ; (3) an arbi- 
trator might employ an expert to assist him &- in 
genojal might consult men of science if necessary ; 
(4) the arbitrator might award prospective & 
contingent damages ; (5) lie might include damages 
likely to b€< caused i-o (he landowner’s tenant-s ; 
((5) the right to compensation under Lands Act 
depends on cause &< elTect, tV:. not on dist/ance or 
Iiroximit y of the lands alTectod. — (-aledonian Ky. 
Co. V, LocKiiAitT (18(>()), 3 h. ()5 ; (i Jur. N. 8. 
131 J ; 8 W. R. 373 ; 3 Macq. 808, 11. L. 

Annotntions .-—As to (2) Consd. I’alnior r. Met. Ky. (18(52), 31 
Ji. .1. Q. B. 25t). Befd. illuKlaiKl v, LowihIch (18(54), 17 
C. B. M. 8. .014 ; K. v. Mduloy-Siiiith (18J)3). (53 L. J. Q. B. 
171. Generally, ConSd. Biiffiiall v. L. & N. W. Ky. (18(52), 

1 IT. & C. i>14. Refd. Stone v. Yeovil (iVirpn. (187G), 
1 (\ P. 1). (591 : Holliday r. Wakefield Corpn., 11891) 
A. C. 81. Mentd. Bollomley r. Ambler (1877), 38 L. T. 

Jl, V. KouRer (1887), 20 Q. B. 1). 132. 


322. Power of promoters to reduce 
compensation by releasing their future powers.] 

Ayr JIakbokk Truhtjcks p. Oswald, No. 4, 
ante, 

323. Not existing at time of making claim.] 

— A railway co. corrunenced to build warehouses 
which were int (‘tided to be. 100 f(‘(‘t in heigiit. The 
lessee of a \var<.*house tlie light of wiiicli would be 
alTected when the huildings woi’e coinphRi'd gave 
no(ie<* to the railway eo. t liat lie held on a lease 
for an utj(*xj)ired term of fourteen years, wliicli 
c(nild be; d(‘terinined by six monlhs’ notice, to 
expire on Nov. 1 1 then next, A ri'quired the co. 
to determine whetjier tliey would take over lite 
lease, or wlu'tJier he should givi; the re(iuisite 
notice. Tlte co. declined to interfere, the less(:‘0 
on May 0 gave notice to determine Ids tenancy. 
I’here was no evidenet^ tiiat/ at tliat time the 
building had progressed so far as to affect the light 
to tlni warehouse. Afterwai’ds the lessee; gave 
notit^(‘ to the eo. of liis claim for compensation for 
injuriously allecting Ids lands. an inquiry was 
held before the sherilT k a jury : — Held: (1) the 
act of the lessee in giving notice t-o terminate his 
lease, not h(*ing the natural residt of the acts of 
the i‘ailvvay co. but a free (;x('reise of will on liis 


part, he could not recover compensation on the 
footing that ho was entitled to a fourteen years* 
lease ; (2) cla>imant could not recover compensation 
in respect of an injury which was merely prospective 
k which did not exist at the time of making the 
clahn.— K. r. Poulter (1887), 20 Q, B. D. 132 ; 57 
\u J. Q. B. 138 ; 58 L. T. 534 ; 52 J. P. 244 ; 30 
W. R. 117 ; 4 T. L. R. 7(3, 0. A. 

Subsequent discovery of mine — Claim 

for further compensation for Injury to mine.] — 
See Part IV., Sect. 2, sub-scct. 3, post, 

324. From smoke & vibration — Not proper 

subject in estimating compensation.] — (1) No 
claim can be made in respect of a damage for which 
claimant w'ould not have had an action supposing 
the Railway Act iiad never been passed, (2) The 
damage must bo done by tiie construction of the 
works, k not afterv^aivls, when Uic works have 
been completed : — Held : st-at-utory compensation 
cannot be claimed by reason of the noise or smoko 
of t-rains, whether part of claimant’s lands be 
taken or not. 

(3) Anticipated damage from the noise k smoke 
of trains docs not aj>poar to be a j) roper subject 
of estimate for com))onsation under Railway Acts 
(Lord IIatuerley, (J.). 

(4) Tlu; Legislature having given the promoters 
no power to annoy iiie occupiers of neighbouring 
property witli smoke, an injury from this cause is 
not the subject of compensation but a ground of 
action. A man may have aright of action k a 
right of indictment where he cannot claim statutory 
compensation (liORD Chelmsford). — City of 
Glasgow Union Ry. Co. v. Hunter (1870), 
L, K. 2 Sc. k i)iv. 78 ; 3! .1. P. 612, If. L. 

Annotations : — As to(l) Refd. K. v, Sheward (1889), 9 Q. B. D, 
741 ; K. V. Moiial ford, t^Jx p. London United TratnvvayB, 
119001 2 K. B. 814. As to (2) CoDSd. Buccleucb v, Metro- 
liolHan Board of Works (1872), L. K. 5 H. L. 43 8 ; Cowix^r 
Essex V. Acton L. B. (1889), 14 App. Cus. 153. Reid* 
Jones V. Stanstead, SbefTord k Uliauibly Kullroad (1872), 
L. K. 4 1\ C. 98 ; Horlon v. Colwyn Bay & Colwyri IT. U., 
11908] 1 K, B. 327. As to (3) l^efd, Cowpor Essex v. 
Acton L. B. (1889), 14 App. Cas. 153. 

325. Injury unforeseen at time of first award.] — 

LANCASlJlliE k Y'ORKSlllKE RY. Co. V, EVANS, 
No. 21, ante. 

326. Damage arising from mode of con- 

struction at other places — Right to second award.] — 

liAWRENCE P, 'Great Northern Ry. Co. (1851), 
1 6 Q. B. 013 ; 6 Ky. k Can, Cas. 056 ; 20 \j. .T. Q. B. 
293 ; 17 ].. T. O. S. 39 ; 15 Jur. 052 ; 117 B. 11. 
1 020. 

Annotations : — Expld. Calc. Ky. v. Lockliart (18(50), 3 L. T. 
05. Consd. Ulollilcrv. Webster (18(52), 12 C.B.N. 8.790. 
Expld. Mason v. .Shrewsbury & Hereford Ky. (1871), 25 
Ij. T. 239. Expld. & Distd. Todd v. Mot. J>l«t. Hy. (1871), 
24 L. T. 435. Expld. (3 owch r. StatTordshiro l^ot.tfsrles 
Waterworks Co. (1872), 8 Ch. App. 125. Expld. & Distd. 
Maxoy Droinapre Board v. (L N. Ky. (1902), 10(5 L. T. 429. 
Refd. Broad bent v. Imperial Gas Co. (1857 ), 7 Do G. M. & G. 
43(5 ; JCe Broprden k Lfynvi Vall(?y Ky. (18(30), 9 C. B. N. S, 
229 ; Coe t\ Wise (18GG), L. K. 1 Q. B. 711. 


PART III. SECT. 6. 

323 i. ContinycM injury — A^o/ c.ri.sfij 
at time of makiny etaim .] — ^Wboro 
drain iias been iiiado under the powc 
of Lo(;al Goverumeut Act, 1874, s. 38 
owner or o(;cu])Jor InjurlouB 
aliccUMl is entitled to have the eon 
Ppnsation for prospective damages 1 
bis land asscsHtxl once for all, k tl 
aHROHsmout is to be made irrospectl^ 
of whether the powc'rs have bee 
negligently or properly oxereised.- 
COLAO (UuitSinRNT, ETC.) V. HUMMKl 

Fiicnn, 11893] A. C. 3 87, 1*. C.— AUS< 

323 ii. — ,] — Possible dariiaf 

to bUBli land from greater exposure t 
wmds & storms, & the greater llabillt 
to injury by fire by reason of 11 
working of tho ry., were coutlngonoh 


too nonote to bo eoiishlcred in ostimat- 
iiig tho amount of compensation where 
tlujro wMjre no buildings to bo en- 
dangered, -ife Ontario & 

Hy. Co. T.vyloh (1881), G O. 11. 
338.--43AN. 

323 iii. .] — -The iiromoter 

of a railway had power to expniprlate 
laud making coiiipenHat.Ion ** for all 
damages to land JiijurJoiifily alTected 
by the construetlou of the railway '* : — 
ItcUt : eompousatioii might he al lowed 
for depreciation occasioned by tho 
anticipation of tho BniiHOiiiUirit opera- 
tion k us<;r of tlie ralhvay on the laud 
taken . — Jte .ScoiT & Railway Comk. 
(1889), C Man. L. K. 193.— CAN. 

323 iv. — — — Loss of business 

nut atlributabJc to Uio taking or loss 


of profits in connection with a business 
in anticipation but not actually em- 
barked on, are not elements of com- 
peusatiou. -Maxwell i». H. (1917), 17 
Exeli. C. K. 97 ; 40 D. L. U. 715. — 
CAN. 

j. rx>$8 of annuity — 

Vis major.] — -T. devised his estate to 
M. M.’s graiiduiothor directed her 
exors. to pay Idni an annuity so long 
as lie should romaiu tlio owner k 
actual oeeuiiant of tho estato, to 
enable him the better to keep up, 
decorate^ & beautify tlie property : the 
estate was exiiropriated : — Held : a 
eorilemplated loss of tho annuity could 
not bo ooufliderod in awanling M, 
eompensation , — lie Macklkm & Nia- 
(lAHA Falls Park Comrs. (1887), 14 
A, R. 20.--CAN. 
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Sect 5 . — Anticipated injury. Part IV, Sect, 1 : 

Sub-sec t, 1,] 

827, But which might have been foreseen — 

No right to second award,] — A railway co. having 
power under an Act of Parliament to construct a 
tunnel under buildings & premises of which iiltf. 
was owner in foe, the parties in 1 8d8, by voluntary 
agmement, referred to arbn. the amount to be 
paid by defts. to pltf. for the right to construct & 
for ever maintain the tunnel imder the premises, 
& for the purchase of the site of the tunnel, & in 
full compensation for all damage or injury to be 
sustained by him by reason of the construction of 
the tunnel underneath the premises ; & the 

arbitrator awarded a certain sum io pltf. as com- 
pensation for the right to construct, etc. on the 
teras of the submission, & for all damage & 
injury sustained by him by reason of the construc- 
tion of the tunnel. A deed was afterwards executed 
by pltf., by wliich, after reciting the submission 
& award, in consideration of the sum awarded, 
which he acknowledged to bi^ in full for the pur- 
chase of the site of, A the light to const-iuct, main- 
tain A use the t unnel underneath the premises, he 
grank'd to defts. the site of, A full & free libei’ty 
power A authority to bore, dig, excavate, make A 
constmet the t.unnel underneath the premises, 
together witli tlio full A exclusive A uninterrupted 
right at all times thereafter to use, maintain A 
lepair the tunnel ; to hold same for the purposes 
of their Act of Parliament, freed A discharged 


from all claims whatsoever of the pltf. The 
stratum through which the tunnel passed con- 
sisted of clay A loose earth ; it was opened for 
traffic in 1849, A, after 1853, serious injuries arose 
to the buildings over the tunnel, which wore 
caused by the subsequent subsidence of the surface 
consequent upon the construction of the tunnel 
in such a soil A by the vibration resulting from 
the passing of trains, or by one of such causes. On 
a Bpecial case, raising the questions, whether pltf. 
could maintain an action for the damage, or 
recover compensation under Lands Act, 1845, 
s. 68; — Held: (1) the damage, which was likely 
to accrue fi*om subsidence A 'sdbration, A might 
have been foreseen, was matter which might A 
ought to have been taken into consideration by 
the arbitrator A assessed prospectively, A x)lti. 
could not afterwards recover compensation for the 
damage by action or otherwise ; (2) whether the 
question tui*nc;d on the construction of the sub- 
mission, award A deed of conveyance, or of the 
statute, jiltf. was equally iirccluded from claiming 
any further coinx>cnsaiion. — ('uoFf v, liONDON A 
North Weisteun Ry. Oo. (1863), 3 B. A S. 136 ; 
1 New Kep. 318 ; 32 I.. .T. Q. B. 113 ; 7 L. T. 74J ; 
27 J. P. 481 ; 9 Jur. N. S. 902 ; 11 W. Jl. 360 ; 
122 E. K. 164. 


-As to (1 ) Consd. TotlcI r. Mot. Dial. Ry. (1871), 


T. 435: Stone v. Yeovil Corpn, (18710, 24 W. U. 


Annotations 

1073 ; Mercer v, bivorpool, si, HelciiH & South Lanctisliire 
Rv., 11903] 1 K. R. 052. As to (2) Consd, R. Ponltor 
(1887), 20 g. R. 1). 132. 


Part IV. — Compensation 

See liailways Act, 1815, 77-85 ; Waterworks 

Act, 1847, ss. 18 -27. 


Sect. 1.— UNDER GENERAL STATUTORY CODES. 

Sub-sect. 1.— Meaning op “Mines and 

Minerals.” 

328. Under Railways Act, 1845, s. 77— Mines 
include all beds or strata of minerals — Irrespective 
of method of working.] — (1) The word “mines” 
in the above sect, is to be interpreted in the 
widest sense that can i>roperly be? given to it, A 
does not apply only to those minerals which, 
accor^ng to the custom of the district where they 
are situate, would ordinarily be won by under- 
ground workings, but comprehends all beds or 
strata of minerals, without any reference to the 
method of working tlujin. 

(2) The owner of minerals lying under or near a 
railway may give notice, under Railways Act, 
1845, 8. 78, of his intention to work them, though 
his intention is not to work them himself, but only 
by his lessees or licensees, provided that he has a 
hond fide intention of so working them. — Midland 
Ry. Co. A KETT'ERiNG,TjniAPBTON A Huntingdon 
Ry. Oo. V, Robinson (1889), 15 App. CVis. 19; 
59 L. .T. Oh. 442 ; 62 L. T. 194 ; 54 J. P. 580 ; 
38 W. R. 677 ; 6 T. L. K. 100, II. L. 


for Mines and Minerals. 

Annotations : — As fo (1) Consd. RuaLon Brick A Term (.'olta 
Go. V. G. W. Ry., 11893] 1 Cl>. 427 ; G. W. Ity. v. BlaiJos, 
f 19011 2 (jh. 624. Refd. He Todd, Birlofitoii & N. E. Ky., 
11903] 1 K. B. G0»; G. W. Ry. v. Carpalla United 
China Clay Co. (1908), 73 J. P. 23. Gcwrallu Refd. 
Bradford ("orpn. r. PickiOR, [1894] 3 Ch. 53 ; lie Gorard A 
L. A N. W. Hy., [1895] 1 Q. B. 459 ; N. B. Ry. v, 
BudbiJl Coal A Sandstone Co., [1910] A. C. 11(5. Mentd. 
Eden v. N. E. Hy., [1907] A. C. 400 ; L. A N. W. Ry. v, 
Howlcy Park Coal A Cunnol Co., [1911] 2 Ch. 97. 

329. Clay — Procurable by open working — 

Within Act.] — Midland Ry. Co. v, Haunchwood 
Brick A Tile Co. (1882), 20 Ch. I). 552 ; 51 
L. ,7. Cli. 778 ; 46 L. T. 301 ; 30 W. R-. 610. 
Annotations : — Consd. Alid. Ry. Alilcs (18S.5), 30 Cli. D. 

634 ; Mid. Ry. v. UoliiriHon (1887), 37 Ch. 1). 380 ; GIuh- 
gow Corijn. r. Farie (J888), 13 App. Cas. 657 ; G. W. Ry. 
V. Blades, [19011 2 Ch. 624. Refd. Alid. Ity v. Miles G H86), 
33 Ch. D. 632 ; Ruabon Brick A Terra Cott^a Co. v. 
G. W. By., 11893] 1 Ch. 427. 

330, : Removed and used on other land 

— Within Act.] — Tiverton A Noki h Devcjn Ry. 
Co. V, Loosemore, No. 1035, post, 

33X, Constituting “ land taken — 

Not within Act.] — Great Western Ry. (k). v. 
Blades, [1901] 2 Ch. 621 ; 70 L. J. Ch. 847 ; 
85 L. T. 308 ; 66 J. P. 791 ; 17 T. L. R. 693 ; 
45 8ol. Jo. 707. 

Annotations : — field. Hr. Todd, Birloston AN. E. Ry., [1903] 
1 K. B. 603 : Skey t>. Parsona^(l9()9), 101 L. T, 103. Mentd. 
Groville r. Hemingway (1902), 87 L. T. 413 ; G. \V. Ry. 
r. (Carpalla United Clilim Clay Co., [1909] 1 Ch. 218 ; 
N. B. Ky. V. BudhiU Coal A Sandstone Co., [19101 A. C. 
110. 

332, .] — Clay, forming the 


827 1. — - Injury which could have 
Wliere, by the c*on- 
Btmclion of a ry., ilic clalniaiit in i)ut 
to gT€)at-or trouble A exiieiiHO in Tarry- 
ing off Hurfoee water from IiIh landn 
through boundary ditcJjeH he is entitled 
to componsatlon. — Stmonkau v. R. 
(1890), 2 Exch. C. R. 391.— CAN. 

k. Denial of intention in 

commit-— Injunction .] — Where a party 


complained of liijnrious opcratioiw in- 
tended hy a CO., the e.t.„ aw l.h(*. ef>. had 
done other illegal act« altio einnplaincd 
of, A ogaitiHt wdiich iniordict was 
granted, int4jrdicR*d those also said 
to ])o liitomlod, although the co. denied 
any intention or statutory power to 
carry tliom on. — Htivjjc v. Shaw’s 
Waiter Co. (1854), 17 Dunl. (Ct. of 
SosH.) 83 ; 27 8c. Jur. 11,— SCOT. 


PART IV. SECT. 1, SUB-SECT. 1. 

1 . U'tider liailways {Scot.) Act* 
1815— f/oMi deter miihcd — A qucjstion of 
jnct.\ — Whether a certain Bubstance is 
or is not in a particular locality a 
“ mineral ” within the above Act, la a 
<iuo8tlon of fact. — Syminoton v, Oalb- 
noNTAN Ry., [1912] A. C. 97.— 
SOOT. 
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eurfaco or subsoil, & constituting the “ land ** 
compulsorily taken for the purposes of an under- 
taking, is not a mineral witliin Railways Act, 
1846, ss. 77-79 . — Ee Todd, Birlkston & Co. & 
North Eastern By. Co., [1903] 1 K. B. 003 ; 
72 L. J. K. B. 337 ; 88 L. T. 306 ; 19 T. L. R. 
249 ; nom., Ee North Eastern By. Co. &, 
Todd, Birleston & Co., 07 J. P. 105, C. A. 
AnnoiaHonB : — Confd. G. W. By. v. Oarpalla United China 
Clay Co. (1908), 99 L. T. 869. Refd. N. B. Uy. v. BudhlU 
Coal & Sandstone Co., [1910] A. C. 116. Mentd. Bishop 
Auckland Industrial Co. -op. Soc. v. Butterknowlo Colliery 
Co. (1904), 73 L. J. Ch. 335. 

333. -j — China-clay — Within Act.] — China-clay 
underlying land in C. purchased by a railway co. 
for the purposes of its undertaking & occupying 
only a small fraction of the sub-soil is a “ mineral ** 
within Railways Act, 1846, s. 77. — Great Western 
By. Co. v. CARPAUiA United China Clay Co., 
[1910] A. 0. 83 ; 79 L. J. Ch. 117 ; 101 L. T. 785 ; 
74 .1. P. 67 ; 20 T. L. R. 190 ; 54 Sol. Jo. 150, H. L. 
Amu)talionfi : — Distd. Calo. By. v. Glenbolg Union Fireclay 

Co,, [1911] A. C. 290. Refd* Skey v. ParsoiiH (1909), 
101 L. T, 103 ; N. B. By. v. BudhlU Coal & Sandstone 
Co., 11910) A. C. 116 ; Amalflramatod Properties of Bhodosia 
V, Globe & Pheonbe Co. (1916), 110 L. T. Hi. 

334. Fire-Clay— Within Act.]— “ Minerals,** 

which, under Railways (Scotland) Act, 1845, 
s, 70, were excepted from the conveyance of lands 
purchased by railway cos. i— Hcld : to include 
seams of fire-clay, distinguished from ordinary 
clay by containing a large proportion of refractory 
substances, which make it valuable for the manu- 
facture of bricks capabJe of resisting high tempera- 
iiues. — C aledonian By. Co. r. Glenboio Union 
Fireclay Co., [1911] A. C. 290 ; 80 L. J. P. 0. 
128 ; 101 L. T. 057 ; 75 J. P. 377, H. L. 

Antioiaiiona : — Refd. Syniing-ton v. Calo. By,, [19121 A. O. 87. 

Mentd. Barnard -Argue-lioth-Stcarns Oil C3o. v. Farqu- 
harftou (1912), 107 L. T. 332 ; Commonwealth of Australia 
V. Hazeldoll, [1921] 2 A. C. 373. 

336 . Sandstone — Not within Act,] — By 

Pailways (Scotland) Act, 1845, s. 70, the co. was 
not entitled to any mines of coal, ironstone, slate 
or f»th(*r niinei'als under any land purchased hy 
tliein, except only such parts thereof as should be 
necessary to be dug or carried away, or used in the 
construction of t he works, unless samp should have 
been expressly purcluised ; all such mines — 
excepting as aforesaid, should bo deemed to be 
excepted out of the conveyance of such lands unless 
they should liave been expressly named therein 
& convoyed thereby”: — Held: sandstone was 


not a mineral witliin the sect. — North British 
Ry. Co. V, Budhill Coal & Sandstone Co., 
[1910] A. C. 116 ; 79 L. J. P. 0. 31 ; 101 L. T. 
609 ; 26 T. L. R. 79 ; 54 Sol. Jo. 79, H. L. 

— Consd. Calo. By. v. Glenholfir Union Fireclay 
Co.. [19111 A. C. 290 ; A.-G. v. Salt Union, [1917] 2 K. B. 
488. Refa* Symington v. Calo. By., [1912] A. C. 87. 
Mentd. Barnard-Anyue-Both-Steams Oil Co, t>. Farnu- 
harson (1912), 107 L. T. 332 : Commonwealth of Australia 
V. Hazeldoll, [1921] 2 A. C. 373. 

336. Limestone.] — Dixon v. Caledonian 

& Glasgow & South Wes^pern Ry. Cos., No. 366, 

post. 

Waterworks Act, 1847 — Clay subsoil — Not 
within Act.] — On a compulsory purchase of lands 
by undertaKers under a special Act of Parliament 
w’liich incorporated Waterworks Act, 1847, the 
conveyance reserved to the vendor the whole coal 
& other minerals in the lands in terms of t he clauses 
relating to mines in Waterworks Act, 1847 ; — 
Held : clay subsoil was not included in the excep- 
tion by Waterworks Act, 1845, s. 18 of mines of 
coal, ironstone, slate or other minerals, & such 
subsoil passed by the conveyance to the under- 
takers. — Glasgow Corpn. v. Fauie (1888), 13 
App. Cas. 657 ; 68 L. J. P. C. 33 ; 60 L. T. 271 ; 
37 W. R. 627 ; 4 T. L, R. 781, H. L. 

AnnoiaiioTUi : — Consd. Jorsoy v. Noatli Poor Law Grdns. 
(1889), 22 Q. B. D. 555 [ Mid. Ry. & Kottcrlnu, Thrapstou 
& nuntingdon Ry. v. Robinson (1889), 15 App. Coh. 19 ; 
Johnston© v. Crompton, [1899] 2 Ch. 190 ; Ue Todd, 
Birleston & N. E. By., [1903] I K. B. 603 ; Manchoslcr 
Corpn. V. New Moss Colliery, [1906] 1 Ch. 278 ; G. W. By. 
V, (5arpalla United China Clay Co., [19091 1 Ch. 218; 
Barnard -Argue -Both 'Stearns Oil & Gas t’o. r. Farqu- 
harson, [19121 A. C. 864. Refd. G. W. By. Blades, 
[1901] 2 Ch. 624 ; Scott v. Mid. By., [1901] 1 K. B. 317 ; 
Orevllle v. Hemingway (1902), 87 L. T. 41.3 ; Eden v. 
N. E. By., 11907] A. C. 400; Skey v. Parsons (1909), 
101 L. T. 103. ; N. B. By. v. Budhill Coal & Sandstoao 
Co., [1910] A. C. 116. Mentd. Bishop Auckland Co-op, 
Soc. V. Butterknowlo Colliery Co. (1904), 73 L. J. Ch. 
3.35 ; Bugby Portland Cement Co. v, L. & N. W. By,, 
[1908] 2 K. B. 606. 

338. Special Act — Stone obtained by quarrying 
— Within Act.] — Midland Ry. Co. v. Checklby 
(1867), L. R. 4 Eq. 10 ; 36 L. J. Oh. 380 ; 16 L. T. 
260 ; 31 J. P. 600 ; 15 W. R. 671 . 

Annotations: — ^Befd. Robinson v. Milne (1881), 53 L. J. Ch. 
1070 ; Jeraey v. Neath Poor Law Union Grdns. (1889), 
22 Q. B. D. 555 ; N. B. By. v. Budhill Coal & Saiulstouo 
C'o., [1910] A, C. 116. Mentd. Hoxt V. Gill (1872), 7 
Ch App. 705, n. ; G. W. Ry. v. Smith (1876), 2 Ch. D. 23.5 ; 
Mid. By. v. Hauiudiwood Brick & Tile Co. (1882), 20 Ch. D. 
552 ; Tucker v. Linger (1882), 21 Ch. D. 18 ; Maiichestet 
Corpn. V. Now Moss Colliory (1905), 75 L. J. Ch. 145. 

ScCy generally. Mines, Minerals & Quaruie.s. 


337 i. — — Clny — Subsoil of land pur- 
ch(tscd- ~Nol unihin Jc/.]— t3ay, forming 
the subsoil of land purchased, is not a 
mineral *’ within above Act." Noktii 
BIUTIHH Ilv. V. TU11NK1U3 (1904), 0 
F. (Ct. of Sess.) 900.— SCOT. 

m. Vreestonc — Within Avi,\ 

- Jamieson r. North Buitihii By. 
Co. (1868), 6 Kc. L. B. 188.— SCOT. 

n. .) — Glahoow 

& SoUTU Western By. Co, r. Bain 
(189.3), 21 B. (Ct. of Soss.) 134; 31 
Sir. L. B. 98.— SCOT. 


o. 


Stone not 


vierchnntahle — 

(Jbiained by quarrying — Not withh 
.4c<.l — In 1846 a ry. co. constructed i 
lino oil lands which they had acquire! 
under compulsory powers : pai t of th( 
line ran through a rock cutting. Ii 
1870 the CO. removed the stone left oi 
the side of tho lino within the limits o 
the lauds taken : — Held : the stont 
was not merchantable, Be did not fol 
under the term “ luiucs & luiiiorals.*'-- 
Nihuet Hamilto.nt V, North Biutisi 
By. Co. (1886), 1.3 B. {CL of Sess. 
451 ; 23 Sc. L. B. 295.— SCOT, 


P. — Whinsione — Not within 
AH ,] — Forth Bridue By. v. Dun- 
JkRmlink Guildry, 11910] S. C. 316.— 

SCOT. 


q. — Avcmicni that ** sub- 
stance * is mineral — Pleading,] — Aver- 


ments that the substance in question 
Is a mineral iu tho vt^rnacular of tho 
mining Be commercial worlds & the 
world of lamlowuois, oxcoptioiial In 
use, value, & character, & not tho 
common rook of the district or sub- 
stratum of the soil, aro sufflciently 
speclllo to J ustify a proof. — S y.minoton 

r. Caledonian By., 11912] A. C. 87 ; 
81 L. J. P. C. 155 ; 66 Sol. Jo. 87.— 
SCOT. 

r. Under R. S. Ont., 1914, c. 185, 

s, 133 — Ordinary rock of district — Not 
within Act,] — The ordinary rock of a 
district is not a mineral," within 
above sect. — Re McAli.ihtf.k Be 
Toronto Sudurban By. Co. (1917), 
40 O. L. B. 252 ; 39 1). L. B. 207 ; 22 
Can. By. Cas. 272. — CAN. 

8. Special Act — Shale a?;<3i-c rail- 
way level — Within AH,] — A special Act 
in 1838 authorising the making of 
E. By. enacted that the pi ice of tho 
lands to bo purcluw'od by the iy. co., 
from II. was to include the vainc of 
the whole stone, liiiie, coal. Ironstoms 
silver, Un, lead, or slate which might 
requii*e to be excavated iu the forina- 
tiou of tho ry. through the land pur- 
ehttsod. H. afterwards conveyed the 
lauds to tlio co. oxcepliiig Be reserving 
" all freestone, coal, ironstone, llmo- 
btouo, slate, or other mines or minerals 


under the laud " : — 7/cW ; ** shale," 

above the formation level of the ry. 
& forming part of the sides of cuttings 
through whi<di the ry. ran, & within 
tho ry. co.’s fences, was a mineral. — 
IlorKTOWN (Earl) v. North British 
By. Co. (1893), 30 Sc. Ii. B. 622.— 
SCOT. 

t. Oil shale — When vendee 

took possession of land — Not within 
Act.}-- A private Act passed in 1817, 
authorising tho eoustnictioii of a canal, 
reserved to tho owners of lands t hroiigh 
whioh tho ccmal should bo uiado " the 
mines & minerals lying within or under 
the lands." In 1909 tho represeutativo 
of the vendor of the lands brought an 
action against the proprietors of the 
canal in which ho sought declarator of 
his right of property in a seam of oil 
shale subjacent & adjacent to the 
canal within tho lands in question : — 
Held: (1) what was denoted, by tho 
term " mineral " fell to bo ascertained 
as at 1818, tho date when possessiun 
of the lands passed to defenders, & 
not at 1862, uio date of tho convey- 
ance ; (2) iu 1818 oil shale was not 
d<5scribcd as a mineral in the vernacular 
of the mining world, tho cornmorcial 
world Be land-owners. — Linlithgow 
(Marquis) v. North British By. Co. 
H912J S. C. 1327.-^5COT. 
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8cct, 1 . — Under general alaiutory codes: Suh-seeis . 2 
it' 3, A. it B, {a) it (6).] 

SUB-SEC;T. 2. — PuHCUIASE op MlNEKAIiS. 


See Kailways Act, 1845, s. 77 ; Waterworks Act, 
1847, s. 38. 

339. Railways Act, 1845, ss. 75-85 — Rights of 
vendor & purchaser governed by — To exclusion of 
common law.] — Where a railway co. purchase 
und(?r their sijatutory powers the underlying 
minerals as w^ell as the surface of land, the rights 
which arise from the jiurehase as between the co. 
& the vendor are det(jrmined by the above sects., 
ifc not on the common law ; &> tlieir mutual rights 
are not altered by the fact that the co. has taken 
some of the underground strata as well as surface, 
& the landowner cannot recover compensation for 
ungottcm coal until the time atTivcs for working 
the pits.” ifc (xKiiAKD (LoRii) & London & 
Mouth Western Ky. Lo., [1895] 3 Q. B. 459 ; 
(14 Ju J. q. B. 2(30 ; 72 L. T. 142 ; 43 W. B. 374 ; 
31 T. L. B. 170 ; 14 B. 201, 0. A. 


Anvotaiiom : — Expld. (Oauungaiifiliiro Canal Navigation 
('o. i’. Nixoii'H NuvJjration Co. (1901), 85 L. T. 53. Consd. 
lie Carliflo & Nortlmniberland County Council (1911), 
3 0 L. C. H. 50 ; L. & N. W, Uy. v. Howlcy Park Coal 
Canni'l Co., [1911J 2 Cli. 97. Refd. Manchoatcr Corim* 
V. New IMoss Colliery, [1900] 1 Oh. 278. 

340. Governs incorporating Act — Minerals 

under works constructed by virtue of incorporating 
Act can be acquired.] — Birmingham; Canal (lo. r. 
Cartwricjiit (1879), 11 Ch. IX 423 ; 48 L. T. Ch. 
552 ; 40 L. T. 784 ; 27 W. 31. 597. 

AnriofatioJifi :— J)htd. L. & 8. W. Ry. r. Gomm (1882). 20 
Ch. D. 5G2. Mentd. He Blight, Blight v, Hartnell (1881), 
45 h. T. 524. 


341. Option of purchasing minerals given 
by — Power to purchase land under special Act.^ 

Errington V, Metropolitan District By. (ki.. 
No. 39, a}ife. 

342 . Time limit for purchase under — Land 

already acquired.]— Errington v. Metropolitan 
District By. (^o., No. 39, ante, 

343. After expiry of statutory powers 

— If purchase incident to business.] — Thompson v. 
Hickman, [1907] 3 Ch. 550; 70 L, J. Ch. 251; 
90 L, T. 154 ; 23 T. 1.. B. 311. 

Anrwiaiions: — Mentd. Glyn r. IIowcll, [1909] 1 Ch. GGG ; 
Kowler r. Sugden (1916), 85 L. J. K. B. 1090, 


344. Partial purchase — Owner’s rights as 

to residue .] — Jtc Gerard (Lord) London & 
North Western By. (^o., No. 339, ante, 

345. Purchase of stratum within statutory 

limit — No right to support from subjacent or ad- 
jacent minerals.] — A railway co. cannot avoid the 
provisions of the statutory mining code by pur- 
chasing a stratum of minerals below the surface 
within a limit A, claiming a common law right of 
suppoi't for that stratum from subjticent or ad- 
jacent minerals. — liONDON & North Western 
By. Co. v, Howley Park Coal & Cannel Co., 
[1913 ] 2 Ch. 97 ; 80 L. .1. Ch. 537 ; 104 L. T. 540 ; 
27 T. L. B. 389 ; 55 Sol. Jo. 459, C. A. ; affd, sub 
nom, Howley Park Coal <fc Channel Co. v, 
London &; North Westtirn By. Co., [19131 A. C. 
11, H. L. 

Annotations : — Mentd. iSt. John l^corago Claim, [191.5] 

A. C. 282 ; DavicH r. l^owoll Duffryn Stcaiii Coal Co. 

(1920), 30 T. L. It. 358. 


Sub-sect. 3. — Minerals not purchased. 

A, In General, 

346. No right to conveyance of minerals — Unless 
expressly purchased — Though land valued as build- 
ing land.] — A railway co. compulsorily purchasing 
land is not entitled to a conveyance of thq mines & 
minerals, unless they have been expressly purchased, 
even where the land has been valued & taken at a 
large price as building land . — Re Metropolit'AN 
District By. Co. ^ Cotton’s Trustees (1881), 
45 3i. T. 103, C. A. 

Annotation : — Mentd. EiTington v. Met. Dist. By. (1882), 
46 L. T. 443. 


B, Right to Support, 

{a) Under Railways Clauses Act, 1845. 

347. None without compensation — Statutory 
code applies — Excluding common law right.] — ^A 

railway co. had taken certain land for the purposes 
of their railway by compulsory conveyance, 
in the form as given by Bailways Act, 1845, 
Hcliedule A., over & upon which land the co. made 
their railway. The owners of the mines below 
continued to work the mines : — Held : the railway 
co. was not entitled to prevent the ownei*s of the 
mines from working them without paying compensa- 
tion, notwithstanding that the railway was made 
upon the lands, & the mines could not bo further 
worked without the probability of letting down 
the surfa ce. — Great Western By. (?o. Eletcheb 


(1890), 5 H. & N. (589 ; 2 L. T. 803 ; 0 .Tur. N. 8. 
961 ; 8 AV. B. 501 ; 157 E. B. 1355 ; sub nom, 
Fletcher Great Western By. Co. 29 L. J. Ex, 
253 ; 21 J. P. 510, Ex. Ch. ; ajfg, 8. C. sub nom, 
Fi.etcher V, Great Westehn By. Co. (1859), 
4 H. & N. 242. 

Annotations : — Distd. U. v. Aire & Calder Navigation Under- 
takoPH (1861), 30 L. .1. (L B. 337. Expld. L. ^ N. \V. Ry. 
V, Ackroyd (1862), 31 3^. J. Ch. 588. Folld. G. W. Ry. 
V. Bcunott (1867), L. K. 2 H. L. 27. Distd. Wakclield v, 
Biiccleuch (18C7), L. R, 4 Eq. G13. Consd. Duiui v. 
IJimiinghani Canal Co, (1872), 41 L. J. Q. B. 121 ; Mid. 
Ky. V. HauncJiwood Brick Tile Co. (1882), 20 Ch. D. 
552; I’onnlnoy v. Clavlou (1883), 11 B, D. 820; 
Manchowlcr Corpri. r. New Mohh Colliery Ltd. (1905), 
75 L. J. Ch. 145 ; L. A" N. \V. Ry. v. Howley I’ark Cloal 
& (Cannel (’o., 1191 1 ] 2 (Jh. 97. Refd. N. K. Ry. r. Elliott 
(18G0), 2 Do G. E. & .F, 423 ; Stourbridge Navigation C'o. 
r. Dudley (1860), 3 E. & E. 409 ; Bagnall v. L. & N. W. 
Ry. (1861), .5 L. T. 621 ; Conaoit Waterworka v. Ritaoii 
(1889), 22 Q. B. D. 318 ; L. & N. W. Ry. v. Evttua, [18921 
2 Ch. 432 ; Mancheator Corpu. v. New Moaa Colliery, 
[19061 2 Ch. 564. 

34 g. Support of tunnel.] — 

London & North Western By. Co. v, Ackroyd 
(1862), 31 1.. J. Ch. 588 ; 6 L. T. 121 ; 8 Jur, N, 8. 
911 ; 10 W. B.. :)67. 

Annotnivm : — Refd. L. Si N. W. Ry. v. Howley Park Coal & 
Cannel Co., 11911] 2 Ch. 97. 

349 Though minerals necessary 

for support of railway.] — (1 ) A railway co. which 
liad taken lands for the purposes of their railway, 
under Lands Act, 1845, & Bailways Act, 1845, 
& had Hiem conveyed to them by a conveyance 
in the usual form, arc not entitled to prevent the 
owner of the mines, subjacent or adjacent, from 
working & winning away same without making 
compensation. It makes no dilTerenco that the 
iniiK^H & minerals are necessary for the support of 
the railway. 

(2) If the CO., after notice of intention to work, 


PART IV. SECT. 1, SUB-SECT. 3. -A. 

u. No rif/ht to eonrrj/aurr of 
minerals — On, painnenl of vonipcnsaiuni, 
for haring iniurrols iniworKrd. ] —A ry. 
CO. which hoH given notice to a land- 
owner under RailwayH (Scot.) Act, 
1845, requiring him to leave iin worked 
mineralH lying under or near the ry. 
line, Ih not entitled, on payment to 
the landowner of the compensation 
due to him for leaving the minerals 


imworked, to demand a convey- 
ance of 'these minerals. — -llAMiT/roN's 
, (DUKlij) TiUrSTRICS V. (JAnEPONFAV KV. 

! Co. (1905), 7 E. (Ct. of .SOSH.) 817.— 

! SCOT. 

PART IV. SECT. 1. SUB-SECT. 3.-^- 
! B. (a). 

! 347 i. None wiihmd compensation — • 

I Statutory code applies.} — A ry. co. 

1 purchased under Hallways (Scot.) Act, 


1845, the right>< of a vassal in whose 
feu-eontraet the mliioralB wore reserved 
l)y the superior : — I fold : the co. was 
not entitled, as proprietor of the .«ur- 
faco or otliom’iso, to excavate minerals 
down to the formation level of the 
railway without compensating the 
superior. — Davidson’s Trusitce v. 
Caledonian Ry. Co. (1899), 37 

Sc. L. R. 150.— SCOT. 
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to make compensation for the mines requi- 
site for the support of their railway, they can 
only compel the mineowmor to work liis mines in 
a proper manner according to the custom of the 
district. — Gkeat Westehn Ry, Co. v, Bennett 
(18(57), L. R. 2 n. L. 27 ; 30 L. J. Q. B. 133 : 
10 L. T. 180 ; 15 W. R. 047, II. L. ^ ^ 

w ply Distd. WakofloM w, Biiccloucli 
R. 4 Eq. G]3. Consd. Mid. Jiy. v, Haunchwood 

2A Ch. 552; Poimtiiey t\ 



IPvWiii A T V v’r y^oauj, lo .etiip. ijag. iu. 

niSlS* Evans, ft 892 J 2 Oh. 432. 

} if Terra Cotta Co. v. G. W. Ry., 
fionci Mohs C-olIiory v. Manchester Corpn., 

119131 A. ij. 11. Befd. Dunn v, Birming- 
ham Canal Navigation (1872). L. R. 7 Q. B. 244 ; Hooper 

'I J Hooper v. Boumo 

;} wuSc ^ * Consett Waterworks Co. v. Ritson 

9.- }^- Gerard & L. & N. W. Ry. 

I I8U0J I g. B. 451) ; G. W. Ily. v. Blades, 11901 1 2 Ch. 624 ; 
Edou r. N. E Ry., [1907] A. C. 400 ; Carlisle v. North- 
iimhe^aiid County Comicil (1911), 105 L. T. 797. Oenrr- 
y^* t-arpullu United China Clay Co. 

350. No Implied right as against owners— Sale 
of superfluous land — Purchaser not entitled to 
subjacent support.]— ' Uountney v. Clayton, No. 
2171, pos/. 

351. Prior special Act giving right — Subsequent 
adoption of general Act Right not affected.]— In 

1835 the L. R,y. C)o., constituted under an Act, 
W'liieli except<‘d mines from land purchased, 
alJoweiJ t]i(‘ landowtHTs to work them, provided 
they did no damage to the railway, houglit land 
fur their railway. Jn 18.30, the Y. Ry. Co. was 
constituted under ati Act containing provisions 
as to mines simihii* to those of Railways Act, 
1815. Afterwards tlie Y, co. purchased tlie B. 
railw;ay nndi'r tJie powers of an Act of 1844, which 
provided, ]>y s. d, that on coinpletion of the 
purchase, tin* L. Railway A(d- sliouJd be repealed, 
provided that- 1 lie j*(*])e«al should not alTect anything 
done under the Act, but that /ill acts done under 
it sjionld remain as valid as if tliere liad been no 
repeal. 8. R provided t hat all the provisions of 
tlie V, Railway Act, so far as they were not 
rej^ealed, altered or ot lu'rwise provided for by the 
Act of ISIJ, or by any Statute, .should apply t-o 
the \j. Railway //ch/ ; the provisions as to 
niiru's in ih<* Y. Railway A(;t wore not-, by the Act 
of 1811, made applicable to tlie B. railway, so as 
to give* the owners of tlie mine.s under the lauds 
purch.ised by t he B. co. a rigid- to work thorn to the 
injury of tlie railway if the Y. Ry. Co, did not 
choose to purchase them, but- that the unqualified 
right- to sujiport, wdiich was incident to the grant 
of llu* lands for the pnrjrosc of tire railivay, re- 
mained unaffected.- North Eastej/n Ry. (k). v, 
Crosland (1802), 1 T)e 0, E. & .1. 550 ; 1 New Rep. 
/2 ; 32 B. J. Ch. 353 ; 7 B. T. 7t35 ; 11 W, R. 83 ; 
E. R. 1207, J.. J.l. 

Distd, R. v. L. & N. W. Ry., [1899] 1 O. B. 

f 'J * fl9U3] A. C. 289. 

Mentd. Eiliot v. N. E. Ry. (1863), 10 H. L. Caa. 333. 

6i>^. - ..j — CuEAT Western Ry. 

( o. r. (.HFN Cribbwr Brick Co., [1804 1 2 Ch. 157 

279 ; 42 W. R. 403 

- 1 .V* X fO» 


Anfwtaiion :■ -Refd. R. v. L. & N. W. Ily., [1899] 1 Q. B. 

tidlt 

353. From minerals outside statutory or pre- 
scribed limit.] — As between vendor & vendee 
Railways Act, 1845, ss. 77-85, so far as support is 
concerned, do not apply to mines outside the forty 
yards or other the irresciibed limit mentioned in 
s. 78 ; consequently, as between a vendor of land 
to a railway co. & the railway co., upon a purchase 
.subject to those sects, the railway co. enjoys a 
natural right of sujrport for its railway, from 
minerals belonging to the vendor lying under the 
other lands outside the statutory limit. — H owley 
Park ("oai, & Oannicl Co. r. IjONDon & North 
Western Ry. Co., [1913] A. 0. 11 ; 82 B. .1. Oh. 
7(5 ; 107 B. T. 625 ; 29 T. B. R. 35 ; 57 8ol. Jo. 
42, II. B. ; ajfff, S. C. sub nom, J^iOndon <fc North 
Western Ry. C-o. v. JIowtjEy Park Coal & 
Canned (V)., [19U1 2 Ch. 97, (h A. 

Annotations iSietidi, St, John J^ccrago Claim, [1916] A. C. 

282. Mentd. DavloH V, Powell Dulfryu Steam Coal Co. 

(1920), 36 T. L. R. 358. 

Under private Acts.] — Sec Sect. 2, sub-sect. 1, 
post. 


(h) Under other Slaiuionj Codes. 

354-. Waterworks Act, 1847 — Condition pre- 
cedent to enforce — Plans must be deposited.] — The 

dejiosit of plans of their underground Avorks, 
pursuant to AVaterworks Act, 1847, ss. 19, 20, 
■ is a condition precedent to the right of a co. 
incorporated under that Act to recover for injuries 
caused to their pipes by the ordinary &- usual 
workings of a subjacent mine. — S outh Si^aff’ord- 
HHiRE Waterworks Co. v. Mason (R.) & Sons 
(1880), 56 B. J. Q. B. 255 ; 57 B. T. 116 ; 3 T. J.. R. 
217, B. C. 

355 . — — . Land allotted under Inclosure Act — 
Subject to right of lord of manor to minerals — 
Promoters not entitled to support.] — By an inclosure 
Act the common lands of a manor, the fee simple 
of which, with the mines &; minerals thereunder, 
^ power 1-0 work same, had previously been vested 
in the lord of the manor, subject to certain rights 
of common of pa-sture, were inclosed & divided 
into allot/ments. J'he Act provided that the lord 
of tlio manor should (mjoy all mines &:• minerals 
as fully ^ freely as if the Act had not p/issed, with- 
out j)aying damages or making satisfaction for so 
doing, & empowered him to make all convenient 
ways, & for that puriiose to remove fences, trees 
or other obstructions. The Act further provided 
that the annual rental of 500 acres, out of about 
20,000, should be sot apart- l-o provide for the 
comi)erisation to which the allottees might there- 
after he entitled, any deliciency to bo made up 
by means of a rate levied upon ( he allottees. After- 
wards pltfs., a waterworks co. incorporated under 
an Act of Parliament, which incorporated lands 
Act, 1815, & Waterworks Act-, 1847, purchased 
compulsorily from the represent ative of the allottee 
land forming i)art of one of such allotments, & 
constructed a ri‘seivoir tbej-con. Deft., claiming 
title under’ the lt>rd of the manor, gave notice to 
plt-fs. of Ids intention to work the coal under 
such laud wdthiu forty yards of the reservoir. 


360 i. Implied right as against mmm 
-—Oi* anbseguent vendees.] — A grant t 
land, made under Railways (.Scot 
Act, 1845, for tho constrnc/tion & ns 
pt a ry,. In the absonc-c of anv contrur 
intention appearing er faHe. oarru 
with it hy Implioation a right, t 
re^onable & nece-^sary support by t-h 
subjacent strata or adjacent lands r 
the granter, whether such strata o 
lands continue to belong to tho grantor 
or arc conveyed by him, subsequon 
to the date of the grant, to anothe 


person, ■ — Nurtu Buitisu Ry. r. 
TuuxKim (1901), 0 F. (Ct. of fcJess.) 

900.—SCOT. 

Part iv. sect. i. sub-sect. 3. 

B. (b). 

w. li . >V. Can. 1906, r. 37 — 
right to support - Subjacent cf’ 
adjaeerU mmcrala—Vompcnsation to 
owner.] — The oiTect of 11. 8, Can. 1906, 
c. 37, with regard to the expropriation 
of land by a ry. co. dltlerB li'om that 


of Railways Act, 1815, in that under 
the former Act tlie co. aciiuiriiig the 
surface has a right of support from 
Milncrals Buhja<ieiit & adjacent to tlie 
line, ^ f-lie mineral owner is entitled 
to compouHfttion for the loss arising 
from the re-striction of Jiis rights, with- 
out waiting until he wisJies to work tho 
minerals ; this compeuBation is to bo 
osceitfliiied as at the dale of tho 
deposit of plans, & once for all. — 
Davies v. James Bay R.y. Co., [19141 
A. C. 1043; 26D.L.R.4501\C.~-CAN. 
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Compulsory Purchase op Land and Compensation. 


8ecL 1. — Under general statutory codes: Svh-sect* 3, 
BAh) & C 

Pltftt. did not offer to ijurchaso the minerals, & 
deft, worked the coal according to the usual 
couise & practice of mining, & thereby caused 
damage to the resorvoii*. Pltfs. sued in respect 
of such damage ; — Held : the inclosure Act 
empowei‘od the lord of the manor & Ids repre- 
sentatives to work the minerals in such a manner 
as to let down the siu’face of the land without 
paying damages or making compensation to the 
allottees. — Consett Waterworks Co. v. IIitson 
(1889), 22 Q. B. D. 702 ; 04 L. J. Ch. 293, n. ; 
124 L, T. 818, n. ; 59 J. P. 199 ; 43 W. R. 122, n. ; 
6 T. L. R. 435 ; 13 R. 123, n., C. A. 

AnnoteUions :--'Apld, Thompson v. Moin, [18931 W. N. 202. 
Consd. liuttorkiiowlo Colliery Co. v. Bishop Auckland 
Industrial Co-op. Co., [1900] A. C. 305 ; L. & N. W. Ry. 
V. Howloy Park Coal & Cannol Co., [1011 ] 2 Ch. 97 ; Coiiaolt 
Industrial & Provident Soo. v. Oonsett Iron Co. (1921), 
124 L. T. 809. Refd. L. & N. W. Hy. r. Evans. 11892] 
2 Cli. 432 ; Bell v. J)udley, [1895] 1 Ch. 182 ; Manoliostor 
(!orpn. V. New Moss CoUioiy, [1906] 2 Ch. 564. Mentd. 
Jordoson v. Sutt/on, Southcoates & Drypool Cas Co., 
11898] 2 Ch. 614. 

350 , Land purchased by agreement — 

Direct & lateral support.] — Under a special Act, 
whicli gave resps. power to purcliaso land by 
agreement, but not compulsorily, & incorporated 
Waterworks Act, 1847, resps. bought land from 
T., including all mines & minerals underneath, 
& also bought adjacent land from 8., who reserved 
the light to work the coal underneath without 
making any compensation. Resps. constructed 
waterworks upon both pieces of land. Applts., 
who were lessees of the coal from 8., gave resps. 
notice, under Waterworks Act, 1847, s. 22, of their 
intention to work the coal under the land bought 
from S. Resps. gave no counter-notice : — Held : 
the land bought from T. having been bought by 
agreement enjoyed tlie common law light it had 
always possessed to lateral support from the land 
bought from 8., this right not being alTected by 
Waterworks Act, 1847, & applts. were entitled to 
an injunction restraining the lessees from working 
the coal either within or beyond the forty yards 
belt round the watcrwoiks so as to damage the 
land bought from T. — New Moss Colliery, Ltd. 
p. Manchester Corpn., [1908] A. C. 117 ; 77 
L. J . (]h. 392 ; 08 L. T. 407 ; 72 J. P. 100 ; 24 
T. L. R. 380 ; 6 L. G. R. 8()9 ; sub nom» Man- 
chester CoRPN. V , New Moss Colliery, LrD. 
52 Sol. Jo. 334, H. L. ; affg, 8, C. sub nom, Man- 
CJHESTEH CORPN. V. NEW MosH COLLIERY, LtD., 
[1900] 2 Ch. 504, C. A. 

Anrudfdums : — Distd. Rowley Park Coal & Cannel Co. v. 
L. & N. W, Ry.. [1913] A. C. 11. Refd. Joicoy v, N. E. Ry. 


1996), 76 L. J K. B. 253 ; Jary v. Barxulloy Corpn., 
19071 2 Ch. COO. 

857, Public Health Act, 1875 (c. 55) — Sewer — 
Subjacent support.] — Be Dudley Corpn., No. 381, 
post. 

358. Subjacent & adjacent minerals 

— ^Promoters entitled to support from.] — Jary v. 
Barnsley Corpn., [1007] 2 Ch. 600 ; 76 L. J. Ch. 
593 ; 07 L. T. 507 ; 71 J. P. 468 ; 23 T. L. R. 
689 ; 5 L. G. B. 1145. 

359. Gasworks Act, 1847 — Pipes laid prior to 
Act — Right after Act adopted.] — Defts. were en- 
titled to work the minerals under the surface of a 
road wliich had been laid down under an inelosure 
Act. In 1874 a gas co., with the consent of the 
surveyors of highways, but without the consent 
of the lord of the manor, laid down mains & gas 
pipes under the soil of the road. In 1878 the gas 
CO. was dissolved by a local Act of Parliament, 
which incorporated the Gaswoi’ks Clauses Acts, 
1847 & 1871, & the proprietors of the imdertaking 
were incorporated by the name of the N. das Co. 

the property of the dissolved co. was vested in 
the incorporated co., power was given to them 
to maintain or extend the existing gasworks, & 
to do such acts as they might, think fit for making, 
stowing & supplying gas. ITie working of the 
minerals under the road by defts. caused damage 
to the mains & gas pipes : — Held : (1) the Act of 
incorporation had given pltis. a right of support 
for all their gas pipes, including those laid down 
before the Act, & they were entitled to recover for 
the damage occasioned by all workings carried on 
after the date of the Act ; (2) defts., having been 
deprived of their right to work the minerals to the 
extent to wliich it became lu'ccssary to leave them 
for the support of the gas pipes, were cut i tied to 
compensation under Gasworks Act, 1817, s. 6, 
but that such compensation could not bo re(Jovered 
by action or counter-claim, but must b(^ assessed 
by arbn.-— Normanton Gas Co. v. Pope & Peauson, 
Ltd. (188.3), 52 L. J. Q. B. 629; 40 L. T. 798 ; 
32 W. R. 134, C. A. 

Annotations : — As to (2) Consd. Tniniaii i\ li. B. & S. CJ. Rj". 

(1883), 25 Ch. D. 423. Distd. South Staffonlshire Walur- 

workB Co. V. Mason (1886), 56 L. J, Q. B. 255. Refd. 

JordcHon V. Hutton, HouthcoatoH v, Drypool (las Co., 

[1898] 2 Cli. 614. (Generally, Mentd. Hchweder v. Worthing 

Cas Light & Coko Co. (1912), 77 J. P. 41. 

C. Notice of Intention to Work and Counter- 

notice. 

See Railways Act, 1845, s. 78 ; Waterworks 
Act, 1847, s. 22. 

360. Notice of intention to work — Bonft fide 
intention to work minerals — As condition precedent 
— Working may be by lessees or licensees.] — Mid- 


part IV. SECT. 1, SUB-SECT. 3.--C. 

3601. Notice of intention to work — 
Tiond ftdc inte.nlion to work minerals-— 
As condition inecedmt — Working may 
he hy owner nr lessee .] — The owner or 
lessee of mineraltt under a railway is 
justified in giving the railway co. 
notice under Railways (Scot.) Act, 
1845 of his intention to work the 
ndnerals only if ho has a real Sc hoiia 
fide desire to work the ndnerals hy 
Jdmself or liy Ids llceuBoes. — Neimi 
Bkitlsh Ry. V. Bi-^nuiLL Coal & 
Sanpstomc Co., [1909] H. C. 277. — 
SCOT. 

86011. Pleading .] — A 

quarry -master gave notice to a ry. co., 
under Railways (.Sc<jt.) Act, 1845, that 
ho intended to wi>rk freest one hehiUging 
to him under the co.’s line: the eo 
brought, a note of snspensiou tic inter- 
dict, averring, inter alia, that In tJie 
ordinary course of working the quarry 
the freo'^tone in question would not be 
worked for many years, & that the 
notioo had not been bond fide givoii, 


but was merely Intended to raise up a 
fiistJtJoufl claim against the co. : — 
I/cld : those averments wore relevant. 
— (iLASiiow Sc. South Westeun Ry. 
Co. r. B\i.v (1893), 21 R. ((;t. of Sees.) 
134 : 31 Se. L. R. 98.— SCOT. 

y. Coimtcr notice — Whed amounts 
to nolice.] — S. 112 of a private Act at 
1817, under which a co. ac(|iiired lauds 
for coust.ruetioii of a canal, I'esorvod 
to tile vendors the mines & minerals 
lying w'ilhin or under such lands, & 
permitted them to work tho minerals 
stibiect to an obligation not to injure 
tho canal. Sect. 113 of tho same Act 
empowered the eo., in case they should 
find It m^cossary for the safety of tlie 
canal, “ to Hf.<qj tlie working of t he 
minerals on making sutisfuctiou for 
their value to tho owners ; — //efd : (I ) 
t.iio two sects, were, iudependeni. sects. ; 
(2) tho eo, had not exercised the riglit 
of “ stopping the workliig ** of the 
shale conferred on them by sect, 113, 
but iiad merely intimated that they 
held tho pursuer bound by tho obliga- 


tion not to injure tlio canal Imposed 
on him by s. 112. — Ltnljthoow 
(Mauquis) V. North British Ry. Co., 
L1914J S. C. (U. L.) 38.— SCOT. 

z. Kjjcct of — Whether an 

ejttoppel .] — quarry master served a 
notice on a ry. co. under Railways 
(Soot.) Act, 1845, intimating bis inten- 
tion of working tho freestone under- 
neath the railway, & the eo. sent a 
counter noUoo, requiring the quarry 
muster t.o leave the freosiono unworkod, 
& iiitimuting their willingness to pay 
compensation : — Held : tho notice did 
not preclude the oo. from subsequently 
maiutaliiing that ihey were tlie owners 
of the freestone, Sc did not bind them 
to pay compensation in the event of 
it being found that tiiey were tho 
owners. -Calkdontan Ry. Co. r. 
Hymington, [1911] H, C, 652 ; 48 

Sc. L. R. 539.— SCOT. 

a. Owner entitled to 

cmnpensalim,] — lender Waterworks 
Clauses Act, 1847, a corpn. placed an 
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By. Oo. & Kettebing, Thrapston & 
Huotingdon By, Co. ti. Bobinson, No. 328, ante. 

861* Count6r«notlc6 — ESffect of — Owner en» 
titled to compensation.] — railway co. had pur- 
chased land for the purpose of their railway by 
agreement, & had taken a conveyance in the form 
given in the I^nds Act, 1845, Scliedule A., &, not 
being willing to purchase the minerals after notice 
of the owner’s intention to work them, pui-suant 
to Itailways Act, 1815, s. 78, were not entitled 
to the adjacent or subjacent support of the minerals, 
but the o^er was entitled to got them notwith- 
standing that the getting of such minerals would 
cause the surface to subside : — Held : whore, 
under such circumstances, a company had given 
notice that 1-he working of the mines was likely 
to damage the works of the co., the owner of the 
minerals was entitled to recover compensation 
which had been assessed under s. 78 . — Gheat 
Western Kv. Co. FumnocR (IHdO), 5 11. iVi N. 

5 N. 8. 0(11 ; 8 W. 11. .501 ; 

lo7 Pj. K. 1855 ; mih nom. Fee'I'cher v. Giieat 
Western Ky. Co., 20 I . J. Kx. 2.58; 21 .1. P. 
510, hx. Ch. ; affy, S. siil) nom. Feetcher v. 
Great Western Jfv. Co. (1850), 1 II. ^ K. 2 12. 

ir P‘ llistd. 11. V. Aire &; Caldor Naviuraiioji 

Undeitukoiri (1861). 30 L. J. g. U. 337. Apld. L. & N. W. 
ny. r. Aokroyd (1862), 31 h. J, Ch. 688. Apprvd. 0. W. 

(1^67), h, 11, 2 II. L. 27. Consd* Pountney 

( I Siini -t k’ ?. ,?• Co. v. Dudley 

USBO), .1 K s. K. 4()a : Bf^nall i>. L. & N. W. Ry. (18«1), 

6 L. 1. 621 . Duim V. Jiimmi^harn Canal Co. (1872), 


••■vj * 1/4 XUT(«IXDt 

•> rVrr — YiTV':, V*. Moss Colliery, 

^‘^kcfleld v. Buoolouch (1807), 

362. " — Right of promoters to have 

minerals left unworked.]— Linder Railways Act, 
J8J5, s. 78, a railway co. gave notice to the owner 
of coal lying under their railway to leave the coal 
uii work lid, A at, sami* time stated that they wore 
willing U) pay compensation therefor to the owmer. 
►Sub,s(‘quently the amount of compensation was 
jissessed, & upon its payunent by the niilw'^ay co. 
to the owner of the coal, the owner gave to tlio 
railway co. a document under seal by whieh ho 
acknowledged the j*eceipt of the money, &. under- 
took to leave the coal entirely unworked ; & lie 
further acknowledged & declared that the sum 
received included satisfaction Sc compensation 
iot‘ all claims which otherwise ho might have 
uiaintauied under any stat.ute, either at law or 
in equity against the railway co. in respect of the 
coal. Upon a case being stated for the opinion 
of the ct. i—IIeld : the right of the railway co. 
t-o have the coal left unworked w^as completed on 
the giving of the notices under s. 78.— Great 

2^8 ’ 201 ; 17 T. L. R. 

J18 ; d.5 8ol. Jo. 2.87, C. A. 

1 T-- II Rlolmrd & G. W. Hv 

K. B. 68. Reid. He BwUfa & Merthyr Bore .Steum 

worklnff of nilnorals 
^ puinplng station & 
forming part of a coal seam leasod by 

colliery co. In 
HHiI^va3^s (Hoot.) Act, 
corpu, eonsigiicd in bunk a 
n.« a^esyed by vulimtoiH 

<l‘jc to tile pro- 

foi "hen, but 

cmliaigo, the minerals would 

eSi out, the heir of 

ure^ntiS^U ^ possession, 

Potltiou for payment to 
lum of the oonsigned money as his 


^Rlerles & Pontypridd Waterworks Co., (19011 2 K* B» 
363. 


— Effect of omission to give — Right of 
owner to work minerals — According to custom & 
in proper manner.] — Great Western Ky. Co. p. 
Bennett, No. 349, rm/c, 

364. .] — ^An owmer of 

minerals reserved on a sale of land to a railway co., 
who has given notice of his intention t o work them, 
is entitled, unless the co. elects to purchase the 
minerals, imder Railways Act, 1845, s, 78, to enter 
upon the surface & quari'y the minerals from above, 
thereby destroying the railway, provided that 
tliat mode of working is proper & necessary, 
& according to t he usual mannijr of working such 
minerals in the district. — Ruabon Bri(!K & Terra 
Cotta Oo. v. Great Western Ry. Co., [1893] 

1 Oh. 427 ; 62 L. J. Ch. 488 ; 08 L. T. 110 ; 41 
W. K. 418 ; 9 T. L. R. 121 ; 2 R. 237, C. A. ; 
subsequent proecedhnjs^ sub nom. R. r. GREAT 
Western Ry. Co. 62 U. .1. Q. B. 572, C. A. 
AmiviatitynH !--CoiiBd. He Gerard 8c L. & N. W. lly., [1 896] 

1 Q. B. 469. Refd. 11. W. Ry. v. BladcH, |1901) 2 Ch. 624 : 

He Todd, Birlcston & N. E. By., 11903] I K. 1 603. 

Mentd. (i. W. Ry. v. CarpuUa United China Clo Co., 

11909] 1 Ch. 218. 

365. Appropriation of minerals — 

Restrained by Injunction.] — Maigtime Goal Co. 
Ltd. V. Barry Dock Sc Ry. Co. (1886), 2 T. L. K. 
803. 

366. May bo given at any time- For 

Security of works.] — TJiougli a mine owner may 
give notice under Railways Act, 1845, & Railways 
(Scotland) Act, 1845, of his intention to work out 
the minerals under a lailway, the railway pro- 
prietors arc not bound to any fixi^d period after 
that notice within wliich tliey must give a counter- 
notice. They can stop the working at any t ime 
thereafter tliat. they fear danger to the line, by a 
notice of tlicir willingness to pay compensation 
for the minerals they dcsini left standing. A. & 
B. were the lessees of the minerals, pi"., limestone, 
under a railway passing tlirough 0. They, oji 
.July 8, 1878, gave notice in terms of Railways 
(Scotland) Act, 1815, ss. 70-72, to the iiroprietors 
of tlie railway that tliey were desirous of ^'orking, 

^ intended tio work, the mines minerals including 
liniest-one lying under the railway. The pi‘opri(‘t oi^s 
of the railway did not, before the expiration of 
thirty days, give notice to A. & B. of thc*ir desire 
to have such mines Sc minerals left unworked, but 
they did give such notice on Feb. 20, 1870, olTering 
compensation for tiio limestone unworked. A. & 
B. contended that the notice of b'cl:). 20, 1879, was 
too late to prevent them working out the liniostone ; 
such notice to bo valid required to be given before 
the expiration of thirty days from the date of tlieir 
notice of .luly 8, 1878 J/c/d : the notice of the 
I’ailway projuietors was valid. — Dixon v. Cale- 
donian & Glasgow South Westjohn Ry. Cos. 
(1880), 6 App. Cas. 820 ; 43 I.. T. 518 ; 45 J. 1\ 
108 ; 29 W. R. 249, H. J,. 

Annotations : — Consd. Ilowley Park Coal tSc Cuimcl (!o. e, 

L. &N, W.Ry., 11913] A.C. 11. Refd. Mid. lly. v. Haiiuch- 
>\ooa Brl(‘k & Tllo Co. (18S2), 20 (Ii. 1). 652 ; Uoimtiioy 
V. (.'laylon (1883), 11 (4. B. D. 820 ; lluabou Brick Ik. Torra 
Cotta Co. V. G. W. lly., (1893] 1 (]li. 427. Mentd. Mid. 


property. In a queKtlou 
wlffi, I'bo next holrs /IcZrf ; tbo 
potitlonor was outitlod to payment as 
craved, In respect that tlic smu con- 
wffned represented friiHs or proilt^s 
of the estate of wiiieh (Jie jiotitioiior 
had been dejirived by the embargo. — 

TUTOJt, 11920] 8. C. 

aiix -^SCOT, 


276. 

b. 

r^trictUm — Effect of second notice. 

flTivon by the owners of 
tiioir intention ** to work the mines & 


<P* second notice limiting 


niliieralM ’* niider land expropriated for 
a ry. line. A notice not to proceed 
with mining operations under the land 
^yas given. Tlio matter was rofen*od 
& during the jirogresH of the arbitration 
an amended notJee was given limiting 
the restriction to ** njiper Mcams ” 
only : — -Held : giving a second notice 
after commencement of (lie arliltratiou, 
could not limit its Kubjeid matter & 
the llrst notice was bluding. — P acific 
C o-oi*jfiUATjvE Steam Coal Co., Ltd. 
r. Hattavay CoMiiH. (1902), 2 8. It. 
N. S. W, 281.— AUS, 
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SecU 1. — Under general statutory codes: Suh'seci* 3, 
C., J), cfc E. (a) 

By. & Kettering, Thrapston & Huntingdon By. u. Robin- 
Bon (1881)), 15 App. CaB. 19 ; N. B. Ry, v. BuahlLl Cool 6c 
Bimdstone Oo., 11910) A. O. 116. 

367. Interest on sum awarded — Not pay- 
able from date of counter-notice.] — Where an 
owner, lessee or occupier of mines or minerals 
lying under or ne^r a railway, gives notice to the 
railway co., under Railways Act, 1845, s. 78, of 
his intention to work same, & the co. give notice 
of their willingness to make compensation, & the 
amount of compensation is determined by arbn. 
under Lands Act, 1815, pie arbitrator has no 
power to award interest, in respect of the time 
between the giving of notice by the co. & the 
making of the awai‘d, upon the sum awarded as 
compensation. — Be Richahd ^ Gkeat Westebn 
Ry. Co., [1905] 1 K. B. (38 ; 74 h, .T. K. B. 0 ; 
91 L. T. 724 ; 69 .T. R. 17 ; 53 W. R. 83 ; 21 
T. I.. R. 37 ; 49 Sol. .lo. 53, C. A. 

AuTwiaiion : — Mentd. Bortliwick v, Elderslic 8.S. Co. (1905), 
74 L. J. K. B. 772. 


Notice to treat generally.] — See VI., posL 

368. Notice by lessee — Counter-notice to lessee 
— Rights of assignee of reversioner.] — In claims 
for compensation for not working mines adjoining 
a railway & railway works, Railways Act, 1845, 
ss. 6, 78, must be read together. S. 6 gives a 
general right io compensation to “ owners & 
occui>iem of, & all other parties interested in, 
lands taken or injuriously afTecled by tlie con- 
struction ” of the railway. — In s. 78 the person 
entitled to give notice to the directors of a railway 
co of his intention, within thirty days, to work a 
mine is the “ owner, lessee or occupier,” who 
has t he light the power to work it. — the directors 
are entitled to have an inspection of the mine, & 
to oiler compensation to him for not working, which 
compensation may be settled as thereiii men- 
tioned. The compensation thus settled is that to 
Avhich he is individually entitled, according to the 
extent of his interest. If the lessee is the person 
thus giving notice, & receiving compensation, the 
owner, if he can show a light of ids own beyond 
that of his lessee who has been compensated, is 
also entitled to compensation under s. 0. The 
words “ lie ” &. “ his ” in two of the parts of s. 78 
refer to the i^erson entitled to compensation, 
whetlicr owner, lessee or occuider. — The word 
“ lands ” in s. 6 includes mines ; & the sect., in 
regard to the comi^eiLsation thorehy provided, 
is to be read with reference to the J..ands Act, 
1815. After compensation agreed on, & obtained 
or tendered, a perpetual injunction may be granted 
against the working of tlie mines. 


R. was the owner of lands witli coal ironstone 
under them. The surface of a ijoriion of the lands, 
about 4J aci'cs, had already been conveyed to a 
railway co.. a railway &; railway works had been 
constructed thenjon. The mines had not been con- 
veyed. R.., by a verbal agreement, afteinvards con- 
verted into a lease, let into possession IT., who was 
t o work the mines, & under the name of an acreage 
royalty or rent, was to pay a sum of £150 an acre 
for each of the 4J acres until the money paid 
reached an amount which wes the calculated 
value of the minerals in that part of the mine. 
Had this lease been, in fact, duly followed, there 
was time enough for the tenant to work out all 
t he minerals in the 4J acres. It was not followed. 
II. gave notice, under Railways Act, s. 78, to the 
railway directoi*s of hLs intention to work the mine 
under tlie 44 acres. The directors, though not 
within the time mentioned in the statute, gave a 
counter-notice, obtained an inspection of the mine, 


& agreed with H. as to his compensation. In the 
agreement H. covenanted to pay the £150 acreage 
royalty, & to use his best endeavours to facilitate 
the settlement of his lessor’s compensation. He 
did neither, & died insolvent, having received 
from the directors different portions of his compen- 
sation. His oxors. at first worked the mine, but 
were accused by the lessors of rex^eated breaches 
of covenant, & on a bill being filed against them 
compromised t.he matter by surrendering the lease 
of the whole colliery, the 4i acn^s being therein 
included. The minerals imder the 4J had not then 
been fully worked out. The lessors sold the foe 
of the whole mine to S. Both they & S. were 
ignorant of the dealings which had taken place 
between the directors & H. ; 8. gave notice to the 
directors of his intention to work the mine under 
the 4J acres ; they gave a counter-notice, & offered 
to pay liim such compensation as he might be 
found entitled to, having regard to that which 
had already been paid to H. S. refused to treat 
with them on that footing. They filed a biU 
1.0 restrain him from working & in the bill made the 
same qualified offer of comi)ensation : — Held : (1 ) 
on these terms they were entitled to a iierpetual 
injunction ; (2) as in their bill they had made this 
offer of compensation, they were entitled to the 
costs of the appeal. — S mith v. Great Western 
Ry. Co. (1877), 3 App. Cas. 1(35 ; 47 L. J. Ch. 97 ; 
37 L. T. 645 ; 42 J. P. 404 ; sub nom. 
Western Ry. Co. v. Smith, 26 W. R. 130, II. Ij. ; 
affg, S. C. sub nom. Great Western Ry. (Jo. v. 
Smith (1876), 2 Ch. i). 235, C. A. 

Amwiations : — Aa io (1) Consd. Ooiisett Waterworks Co. v. 
Ritson (1889). 22 Q. B. I), ;U8 ; O. N. Ry. v, I. R. Comrs., 
I1899J 2 Q. B. 652 ; L. & N. W. Ry. v. Howloy J’ark Coal 
& Canucl Co.. 11911] 2 Ch, 97. Reid. Dixon v. (Jalo. & 
ClaHffow & S. W. Ky. (1880), 5 App. (Jiat. 820 ; Holliday 
V. Wakoflold Conm., [1891] A. O. HI ; R. v, L. & N. W. Ky.. 
11894] 2 Q. B. 512 ; Bwllfa v. Merthyr Oaro Steam ColliorioB 
V. I'ontypridd Waterworks Co., [190.3J A. C. 426 ; Eden 
V, N. E. Ry., (19071 A. C. 400. Generally, Mentd. Man- 
i5he8ter Corpn. v, New Moss Colliery, (1900] 1 Ch. 278 ; 
Parker v. Jones, (1910J 2 K. B. 32. 

Under private Acts.] — See Sect. 2, sub-sect. 2, 
post. 

D. Mining Communications, 

See Railways Act, 1845, ss. 80, 81 ; Watenvorks 
Act, 1817, ss. 24, 25. 

369. Railways Act, 1845 — Mineral property 
surrounded by railways — Right of access by under- 
ground ways — Owner entitled to extra cost of 
working.] — Midiand Ry. Co. v. Miles (1886), 
33 Vh. 1). 632 ; 55 L. .1. Ch. 745 ; 55 L. T. 428 ; 
35 W. K. 76 ; 2 T. L. K. 775. 

Annolaliona : — Consd. Rnabou Brick & Terra Cotta Co. r. 
G. W. By., (18931 1 Ch. 427. Refd. L. & N. W. By. i’. 
Howloy Park (.’oai & Cannol C'o., (1911] 2 Ch. 97. Mentd. 
G. W. Ry. V. Blades. (19011 2 Ch. 624. 

370. Loss of right to sink shaft — Lessee 

entitled to compensation .] — Be Masters & Great 
Western Ry. Co., No. 300, ante. 

E. Compensation when Working slopped. 

(a) Under Railways Clauses Act, 1845, 

See Railways Act, 1845, s. 78. 

371. By what statute right regulated — Claim 
under s. 78 — Provisions of Lands Act, 1845, 
applicable.] — R. v. London & North Western 
Ry. Co., [1894] 2 Q. B. 512 ; 63 L. J. Q. B. 696 ; 
58 .1. P. 710 ; 10 R. 359. 

Annotations : — Refd. K. v. St. Giloa, Camberwell (1897), 60 
L. J. Q. B. 337 ; Smith v. Chorley District Council, (1897] 
1 Q, B. 532. 

372. Subsequent Act incorporating Rail- 

ways Act, 1846, & repealing prior Act — Proviso in 
repealing Act saving rights under repealed Act.] — 

I^nd was bought by a railway co. in 1839, the 
conveyance being expressed to be in accordance 
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with a special Act by which minerals were to be 
deemed to be excepted out of the purchase & the 
mining rights were defined. A special Act of 1846 
repealed the prior Act with a proviso that the 
repeal should not affect any conveyance, cont ract 
or thing executed made or done under the repealed 
Act. Railways Act, 1845, & Lands Act, 1845, 
were incorporated in the Act of 1846. The owner 
of minerals under the land gave the co. notice 
of his intention to work the minerals & claimed 
that the mining rights were regulated by the 
Acts of 1846 & 1840 &; required an arbn. under 
Lands Act, 1845. The co. attended the arbn. 
under protest, ^ the umpire made an award giving 
the owner of the minerals purchase-money & com- 
ensation under Lands Act, 1845. The owner 
aving sued the co. on tlie award to recover the 
sum awarded & the costs of the arbn. : — Held : (1) 
the effect of the proviso in the Act of 1840 was that 
the mining rights were regulated by the repealed 
Act & not by Railways Act, 1845 ; (2) the arbn. 
&; award were ultra vires ^ (3) the owner of the 
minerals was not entitled to the sum awarded or 
to the costs of the arbn., & the co. was entitled to 
the costs of the arbn. & award. — London ^ North 
Western Ry. Co, v. Walker, [1903J A. 0. 289 ; 
72 L. J. K. B. 578 ; 88 T. 705 ; 19 T. L. R. 519, 
H. lu 

jimu)tation ; — Generally ^ Mentd. Rugby Portland Cciiiont 

Co. V. L. & N. W. Ry. (1908), 98 L. T. 880. 

373. Basis of assessment — Prospective damage 

•Capabie of immediate ascertainment.] — Wihte- 

iroTTHE Wolveriiam:piy)n & Walsall Ry. Co. 
(1869), L, R. 5 Excli. 6 ; 39 L. .1. Ex. 1 ; 21 L. T. 
558 ; 18 W. R. 147, Ex. Ch. 

Annotation: — Consd. Holliday r, Wakcflold Corpn., 11891) 

A. C, 81. 

374. Full value of minerals required to be 

left unworked — Less cost of working them.] — 

The compensation i^ayable by a railway co. under 
Railways Act, 1845, s. 78, in respect/ of such mines 
as they require t/o bo left unworked is a full value 
of the niinei‘aLs j'equired to be left unworked, 
naimdy, what tJie minerals would liave sold for if 
worked, less the cost of W'orking them. — Eden v. 
North Eastehn Ry. Co., [1907] A. C. 400 ; 76 
L. .1. K. B. 940 ; 97 L. 254 ; 71 J. P. 450 ; 23 
T. L. R. 685 ; 51 kSoI. .lo. 623, 11. L. ; revsg. B. C. 
Sid) noiy}. JoicEY (.Iames) & Co., Ltd. &; Eden’s 
Executors r. North Eastern Ry. Co., [1907] 
1 K. B. 402. 

Atinoiation : — Consd. Rugby Portland Cement Co. v, 

L. & N. W. Ry., 11908J 2 K. B. 600. 

375 . Lessee who may exhaust mines — 

Treated as absolute owner — Compensation to re- 
versioner limited to loss on royalties.] — Smith v. 
Great Western Ry. Co., No. 368, ante, 

376. Lessee’s right to sink shaft — Lessee 

tenant of surface.] — Re Masters & Great 
Western Ry. Co., No. 300, ante. 

Under private Acis.y—See Sect. 2, sub-sect. 3, 
'post. 

PART IV. SECT. 1, SUB-SECT. 3.— 

E. (b). 

0 . Land in leone containing coal 
taken for railway — PrincipUs of assens- 
ing compensation to be paid lessors <£: 
lessees, where coal not to he worked .] — 

Coal bearing land was leanef) by tho 
owners to a colliery oo. for a term of 
which about 30 years had still to run. 

TJie iossoes were at liberty to mine 
under any part of tho land, & t o pay 
a '* fixed rent ’’ of £700, & “ rent or 
royalty ** at a specliiod rate on all 
coal, etc., over & above such quantity 
as miglit bo worked in I'espect of the 
fixed rent, & might work such quantity 
of coal, etc., as shoidd, at the specified 


(h) Under other Statutory Codes. 

See Waterworks Act, 1847, s, 22. 

377. Waterworks Act, 1847 — Damage by sever- 
ance of miiierals — Promoters not required to pur- 
chase .] — Re Huddersfield Corpn, & Jacomb, 
No. 85, ante, 

378. Compensation for prospective pre- 

vention.] — (1) Under Waterworks Act, 1847, com- 
pensation for the prospective prevention of the 
working of tho mine by reason of leakage from a 
reservoir cannot be awarded at any time before 
the working has approached tho limits mentioned 
in s. 22. 

(2) Qu. : whether the mine owner could on 
roacliing those limits ivcovor compensation under 
s. 25 if the undertaker refused to take the mine 
under s. 22. — Holuday v. Wakefield C^orpn., 
[1891] A. C. 81 ; 60 Ju .1. Q. B. 361 ; 64 L. T. 1; 
40 W. R. 129 ; 7 T, L. R. 153, II. L. 

Annotations : — As to (2) Refd. Re Gerard & L. & N. W, Hy., 

(189r)] 1 y. B. 459 ; Fletcher w. Birkenhead Corpn., (1900] 

1 K. B. 605. Qene.rallVt Montd. Rc Gouty & M. H. & L. 

Ry., [18961 2 y. B. 439 : G. K. Ry. v. L. C. C. (1906), 51 

Bol. Jo. 132 ; Jolcoy v. N. K. Uy. (1906), 76 L. J. K. B. 

253 ; Manchester Corpn. v. New Moss Colliery, [19061 

2 Ch. 564. 

379. Basis of assessment — Right of support 

aliunde.] — ^Applts. were t he owners of two water 
pipes called the C. pipe & the M. pipe. Tho pipes 
were laid so close together that support from 
subjacent minerals could not» be removed from 
one pipe without affecting the support of the other. 
The C. pipe* was laid under a local Act, for it 
applts. had a common law right of support. The 
M. pipe was laid under an Act which incorporateel 
Waterworks Act, 1847. Resps., who werii the 
ownei’s of the subjacent minerals, gave notice 
under Waterworks Act, 1817, s, 22, of their 
intention t/O work tho minerals under tho M. pipe. 
Applts. thereupon gave a counter-notice under the 
Act; intimating their willingness to x)ay compensa- 
tion under tho Act so far avS r('sps. were ent/itlod 
thereto, & requiring t hem to leave the minerals 
uiiwork(*H. Resps. accordingly loft the minerals 
unworkfui, & the amount of comx>ensation was 
referred to arbn. in the usual course under tho Act. 
Applts, reserved all their right of sui)port to the O, 
pipe. The arbitrator awarded a sum as coTin>ensa- 
tion for tho non- working of the minerals under the 
M. I>ipe, but/ #api)lts. refused to pay il , on the 
groxmd that the riglit of siqiport for the* C. pipe 
necessarily involved abstention from working the 
minerals umler tl^e M. pipe, tliat. there was no 
damage to resp.s. for which iiiey were entitled to 
comx)ensation : —Held : ai)plts, having elected to 
put iu force the jiroGoduro provided by t he statute, 
were bound t-o pay tho eompousation fixed by the 
arbitrator in accordance with it, it not appearing 
that the arbitiutor had in any way exccioded his 
jurisdiction. — Edinburgh & District W.\ter 
Trustees v. Cijppens Oil Go. (1902), 87 L. T, 
275, II. L. 

380. Rise in value of coal after 


rate of royalty, produce £700 without 
])ayiiig rout or royalty In respect, of It, 
with ponuisBion to make up any 
deficiency In tho amount worked In 
an year in tho succeeding year. A 
st.i*ip of the land was reaumed liy the 
Railway ConiiniSBloners, & the losBora 
& lessees gave notice of their intention 
to work liio coal under & within forty 
yards of the boundary of the strip. 
Tlic Cominlsalonera forbade such work- 
ing except so far as might be nocossary 
to connect tho workings on olthor side 
of the strip. Tho lessors brought, an 
action for the assessment of compensa- 
tion for loss & injury caused by tlie 
prohibition: — Held: lessors were en- 


titled to compensation aa for a present 
intcrforenco with a present proprietary 
right; & tho present value aliould bo 
calculated as at the date wJien the 
notice not to work was given ; & a 
deduction made from ouch annual in- 
stalment of a sum bearing the same 
proportion to ^700, as tho probable 
output from the inhibited area would 
have borne to the total output from 
tho mine ; & interest should not be 
awai’ded in respect of tlie period 
between the giving of tho notice & the 
making of the lissessmont. — N rw 
SoirrH Walks Railway Comrs. v. 
Perpetual Tuuhtkr Co., Ltd. (1905). 
3 O. L. R. 27.— AUS. 
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Sect 1 . — Under general staiuiory codes : Sub-sect, 3, 
E, (b)j,jSect. 2 : Sub-seciA, A, & B, ; sub-sect, 2.] 

oounter-notioe.] — ^B vvllfa & Mebthyr Daub 
Steam Collip^iiies (1891), lyi’o. v, Pontypridd 
Waterworks Co., No. 186, ante, 

381. Public Health Act, 1875 (c. 55) — Sewer — 
Compensation for leaving mines unworked — Not 
for risk of percolation.]-— Public Health Act, 1876, 
imposes on landowners, through whose land a 
sewer is run under that Act, an obligation to pre- 
serve to such sewer subjacent support, & gives them 
a riglit i/o immediate compensation for being 
deprived of free power to work subjacent mines, 
but not for the risk of percolation of sewage into 
the subjacent mines. — He Dudley Corpn. (1881), 
8 Q. B. D. 80 ; 51 L. ,1. Q. B. 121 ; 45 L. T. 733 ; 
40 J. P. 340, C. A. 

Annotations : — CoiiBd. Nomiantou Cos Co. r. Pop© & Pearson 
(1S8J1), .'>2 L. J. Q. B. 029 ; South StalTortlHhlro Waterworks 
Co. V. Mason (1880), 56 L. J. Q. B. 255 ; L. & N. W. Rv. v. 
Evans, !189U1 1 Ch. 10 ; Jury v. Barnsley Oorpn., [19071 
2 Oh. 600. Refd. Glamorffanslili’e CJanal Navigation Oo. 
V. Nixon’s Navigation Co. (1901 ), 85 L. T. 53 ; Manchester 
Cori»n. V. New Moss Colliery, [1906] 1 Ch. 278. 

Under private Acts.] — See Sect. 2, sub-sect. 3, 

pofil. 


Sect. 2.--^UNDER PRIVATE ACTS. 

Sub-sect. 1. — Bight to Support. 

A, Canal Ads, 

382. From minerals outside statutory limits — 

Promoters entitled to on making compensation.] — 

Midland By. Oo. v, Checklby (1807), Ij. B. 4 Kq. 

19 ; 30 L. J. Ob. 380 ; 10 h, T. 200 ; 31 J. P. 

500 ; 16W. B. 071. 

Annutalions : — Consd. Q. W. By. v. Smith (1870), 2 Ch. D. 

2:15. Mentd. Hext v. Gill (1S72), 7 Ch. App. 705, n. ; 

Mid. l\y. V, Haunchwood Brick 8: Tile Co. (1882), 20 Ch, I). 

552 ; Tucker v. Linger (1882), 21 Ch. 1). 18 ; Robinson v, 

Milne (1884), 53 L. J. Ch. 1070 ; Jersey v. Neath Poor Law 

Union Ordns. (1889), 22 Q. B. 1). 555 ; Manchester Corpn. 

V. New Moss Colliery (^1905), 75 L. J. Ch. 145 ; N. B. Ry. 

V, Budhill Coal & Sandstone Go., [1910] A. C. 116. 

383. Implied right — Compensation barred after 
lapse of time.] — ^A private Act passed in 1754 
cnipoweied tiie undertakers to make & maintain 
a canal for the use of the public, the undertakers 
first giving satisfaction to the owners of such 
lands as should be digged, cut, removed or other- 
wise made use of, or that in anywise should be 
diminished, prejudiced or damaged by or for the 
carrying orq fleeting or preserving the navigation. 
Tl»e Act contaim^d no coinpidsory powei's for tlie 
piircluise of land, no express provision a.s to 
mines or minerals, & the minerals were not taken 


Central Control Board (Llqnor Trafflo), [1918] 2 Oh. 191 ; 

A.-G. V, De KeyeePe Royal Hotel, [1920] A. 0. 508; 

He KUia & Rulallp-Northwood U. D. 0.,1192Q] 1 K. B. 

343 ; Newcastle Breweries v, H., [1920] 1 K. B. 854. 

384. ,] — ^By a private Act pltfs. 

were incorporated as a co. for carrying on & 
maintaining a navigable canal & it was enacted 
that they should for that purpose have power to 
purchase lands for making the canal & the several 
works thereby authorised to be made, & to enter 
into & upon the lands of any person or persons, & 
to construct & do all other matters which the co. 
should think necessary & convenient for making & 
using the canal Sc other works, the co. doing as 
little damage as might be in the execution of the 
several powers thereby granted, Sc making satis- 
faction in maimer mentioned for all damages to bo 
sustained by the owners of, Sc persons interested 
in, such lands as should bo talcen, used or pre- 
judiced in or by the execution of the Act ; but 
nothing in the Act should entitle the co., on pur- 
chasing any lands for making the canal, or for 
any other ijurposes afoi*esaid, to any mines of coal, 
ironstone or other minerals which should be found 
in cutting or making the canal Sc other works 
or that should be under same, but that all such 
mines should appertain Sc belong to such person 
or persons as would have been entitled to same in 
case Die Act had not been made. Pltfs, dulv 
acquired the lands necessary, Sc constructed & 
completed the canal Sc works under the powers of 
the Act. The purchase-money & compensation 
properly payable upon taking the lands were duly 
ascertained, Sc there hod been no default in pay- 
ment. Defts. were the owners of a colliery which 
they were working, Sc the land under which their 
mines were situate was travei'sed for a considerable 
distance by the canal. Defts. in the ordinary 
course of working (heir mines wore desirous of 
working the coal subjacent or adjacent to the 
canal : — Held : defts. were entitled to get so much 
of the subjacent Sc adj^ent coal as they could get 
without destroying or injuring the proper support 
of the canal Sc works ; but they were not entitled 
to get the coal to the destruction or injury of that 
support ; Sc the whole compensation having been 
assessed at once at the time of the purchase by 
pltfs., i,e,, compensation for the right of support 
as well as for the conveyance of the surface of the 
land, defts. could not now be entitled to com- 
pcn.sation for that in respect of which they bad 
already been compensated. — CIlamorganshire 
Canal Navigation Co. v. Nixon's Navigation 
Co., Ltd. (lOUl), 85 L. T. 53; 17 T. L. R. (H7, 

C. A. 


into account, in assessing the actual compensation 
exacted. Pltfs., in whom the canal was now 
vested, sought to restrain defts., who were owners 
of coal subjacent to the canal, from working their 
coal so as to damage the canal ; — Held : the 
statutory authority to make Sc maintain the canal 
involved a right of subjacent support, & the com- 
pensation clause was wide enough to include com- 

{ lensation for minerals, but, having regard to the 
apse of time, it must be assumed that all com- 
pensation had been paid, wiiich the adjacent 
owners liad intended to claim. — London Sc North 
Western By. Co. v, Evans, [1893] 1 Ch. 16 ; 62 
L. J. Ch. 1; 67 L. T. 030; 41 W. R. 149; 9 
T. L. B. 50; 2 B. 120, C. A. 

Annotations : — ^Apld. G. W. Ry. v. Cefn Cribbwr Brick Co. 
(1894), 03 L. J. Oh. 500. Consd. Giaiuorgaiwhiro Canal 
Navtotioii Co. V. NIxou’h Navigation Co. (1901), 85 L. T. 
53. Befd. Bradford Corim. v. I’icklos, II894J 3 Ch. 53; 
JordoHon r. Sutton, Southcoatos ik, Drypool Gas Co. (1898). 
67 J. Ch. 666 ; Bishop Auckland ludnstrlal Co-op. Flour 
& I’ro vision Soc. v. Butterknowlo QdlJery Co. (1904), 73 
L. ,7. Ch. 635 ; Cllppons Oil CJo. v. Edinburgh & District 
Water Trustees, 11904] A. 0. 64 ; Cannon Brewery Co. v. 


385. When promoters waive their right- 
& indemnify owner against it.] — Rochdale Canal 
Act, 1891, s, 39, provided that nothing in the Act 
contained should prejudicially affect the ownership 
of the mines Sc minerals lying Sc being within or 
under the land, in, upon or through wliich the 
canal should be made, but tliat it should be left 
for the lords of the manor Sc the owners of such 
lands to work for their own use such mines Sc 
minerals, not thereby injuiing, prejudicing or 
obstructing the canal. By s. 40 it was provided 
that if the owners or workers of the mines should 
work them so near to or under the canal as in the 
opinion of the canal proprietors to endanger or 
damage it, or in the opinion of the mine owners 
to endanger or damage the further working of 
the mines, it should be lawful for the canal prt»- 
prietors to agree with the n.ine owners for all coals 
or other minerals as might be near or under the 
canal, as should be thought proper to be left for 
the security or preservation of the canal ; Sc in 
case the canal proprietors Sc the mine owners 



Part IV. — Compensation 

should disagree, a jury was to assess the compensa- 
tion to be paid for such coals or other minerals, & 
on payment of such compensation the mine owners 
were to be restrained from the further working of 
same. Tlie mine owners gave notice to the canal 
proprietors that the further working for coal in 
land adjacent to the canal would endanger the 
canal. The proprietors declining to treat for the 
coal, the mme owners brought the action to 
ascertain the amount of compensation to be paid 
for the unworked coal. The action was referred 
to, & the value of the coal assessed by, the arbitra- 
tor, who found that there was no danger to the 
mines, but that the effect of the further working 
would be to cause a subsidence of the canal, which 
would not interfere with the navigation, but would 
necessitate occasional repairs. The canal pro- 
prietors offered themselves to bear the cost of such 
repairs & to allow the further working of the 
mines : — Held : as no danger was to be appre- 
hended to the mines, the mine owners were not 
entitled to insist upon the pui’chivse of ilie unworked 
coal by the canal proprietors, since by s. 40 there 
was no statutory prohibition of working adjacent 
mines so as to injure the canal, such as was enacted 
by s. 39 against the working of subjacent mines. — 
OlJAMBEll COLUBRY CV). V. llOOlinALE OaNAL Co., 
riS95J A. 0. 504 ; 01 L. J. Q. B. 015 ; 11 T. L. R. 
511 ; HR. 204, H. U 

Aiimttatimia : — >Coil8d. Now Moss Colliery Co. v. M. B. & L. 
Ry.. [18971 I Ch. 725. Mentd. R. v. L. & N. W. Ry. 
(1899), 08 L. J. Q. B. 685; Bharpness Now Docks ifc 
(iloiKHwtor & Binningham Navigation Co. v. A.-G. (J.915), 

1 12 L. T. 826. 

3g0, ,] — ISfEW Moss COLLIEUY 

Co. Manohestijh, Sheffield Lincolnshire 
Ry. (k)., Lto97] 1 Lh. 725 ; 00 L. J. Oh. 381 ; 70 
L. T. 231 ; 45 W. R. 493. 

Railways, Waterworks and Tramways Acts* 

387. Railways — Implied right — From subjacent 
& adjacent soil.] — Caledonian Ry. Co. v. Sfrot, 
No. 403, post, 

388. To vertical & lateral support of 

adjoining lands.] — Noimi Eastern Ry. Co. v* 
Crosland, No. 351, ante, 

389. Common law right to adjacent sup- 

port — Attaches beyond limits of purchased land.] — 
A vontlor of land, having sold it under an Act of 
Parliament for the particular i)urposes of a railway, 
cannot afterwards work the minerals under the 
surface, ihougli they have been expressly reserved 
to him, either by liis grant or by the provisions of 
the co.'s own Act, in such a manner as to pre- 
judice the use of the land for the purposes for which 
it has been purchased. The common law right to 
adjacent support from the vendor’s land attaches 
upon such a sale even beyond the limits of the 
I>urchasod land. — Ei.ludt v. North 32 astern Ry. 
Co. (1863), 10 H. L. Cas. 333 ; 2 New Rep. 87; 
32 L. J. Ch. 402 ; 8 L. T. 337 ; 27 J. P. 564 ; 9 
Jur. N. S. 555; 11 W. R. 604; 11 E. R. 1055, 
IT. L. ; affg, S. C. svh noni. North Eastern Ry. 
Co. V, Elliott (1860), 2 Do CK F. J. 423, L. C. 
Annotnliutw : — Gonsd. Stourbridge Navigation Oo. v. Dudley 

(I860), 3 E. & K. 409. Diflid. Ooold v, Groat Western 
Deep Coal Co., Great W^ontoiii Deep Co^il Co. v, Goold 
(1865), 6 New Rep. 86 ; G. W. Ry. v. Jennett (1867), 
L. R. 2 H. L. 27 ; Mid. Ry. v. Checkloy (1807], L. R. 4 Eq. 
19. Consd. l*opplcwull V. Hodkinisou (1869), L. R. 4 Exoh. 
248. Distd. Mid. Ky. v. Haunobwood Brick & Tile Co. 
(1882), 20 Cli. D. 652. Cotisd. L. dt N. W. Ry. v, Evans, 
11892] 2 Ch. 432 ; Aldhi v, Latimer Clark, Mulrhead, (1894] 

2 Ch. 437 ; R. v. L. & N. W. Ry., 11899] 1 Q. B. 921. 
FoUd. L. & N. W. Ry. v. Walker, 11903] A. G. 289. Apld. 
Manchester Corpn. v. New Moss Colliery, tJ.906J 1 Ch. 278. 
Reid. Colebeck v, Glrdlers’ t^o. (1876), 45 L. J. Q. B. 226 ; 
Pountney v. Clayton (1882), 47 L. T. 731 ; L. & N. W. Ry. 

V, Evans, [189311 Ch. 16 ; (imsvenor HoUd Co. r, Hamlimu, 
11894] 2 <i. B. 836 ; L. & N, W. Ky. e. Howley Park Coal 
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& Cannol Oo., flOll] 2 Oh. 97. Mraid. N. B. Ry. v. 

Crosland (1862), 32 L. J. (S’h, 363 ; Richards v, Jenkins 

(1868), 18 L. T. 437 ; Bradford Corpn. v. Pickles (1894), 

64 L. .1. Ch. 101 ; Glamorganabiro Canal Navigation Co. 

V. Nixon's Navigation Co, (19()1), 85 L. T. 63. 

390 . Right conferred by private Act — 

Effect of incorporating general Act.] — North 
Eastern Ry. Oo. v, Crosland, No. 351", ante, 

391. .] — London & North 

Western Ry. Oo. v. Walker, No. 372, ante. 

392. Horse-tramway — Incorporation of general 
Act after conveyance — Right to support without 
compensation.] — Great Western Ry. Oo. v. 
Cefn Cribbwr Brick Co., [1894] 2 Oh. 157 ; 03 
L. J. Ch. 600 ; 70 L. T. 279 ; 42 W. R. 493 ; 
8 R. 178. 

Annotation .-—Reid. R. v, L. &. N. W. Ry., [1899] 1 Q, B. 921. 

393. Water-pipes — Presumption of right — Long 
enjoyment.] — ^By Edinburgh Water Act, 1819, the 
E. CO. were empowered to lay pipes for conducting 
water to the city. By s. 38 the co. were authorised 
to take & use grounds & premises for the purpose 
of forming reservoirs, & to make the necessary 
cuts for conducting water to the city, & to lay the 
necessary pipes for that purpose, giving one month’s 
notice of their intention to the owners & occupiers 
of such grounds & premises, & making satisfaction 
to such owners occupiers. In 1823 a strip of 
ground was opened & a pipe laid, part of which 
passed through the lands of applts. & their pre- 
decessors. The pipe was continuously used with- 
out question down to the commencement of this 
action in 1898, when it was threat ened with 
injury by applts. working certain minerals lying 
umler the pipe. The co. having raised an action 
for an interdict to restrain applts. from working 
the minerals adjacent to the pijie so as to injure 
it, it did not appear that any payment or satis- 
faction had been made by the co. in re.si)ect of 
laying the pipe : — He/d : after nearly eighty 
yeai*s’ enjoyment of the waylcave it must bo pre- 
sumed that whatever was necessary to obtain the 
right to support for the pipe had been done. — ■ 
Clifpens Oil Co. v, Edinburgh Dlstriot 
Water Trustees, [1904] A. C. 61 ; 73 L. J, P. C. 
32 ; 89 L. T. 589, II. L. 


Sub-sect. 2. ^Notice op Intention to work 

and (yOUNTEIt-NOTIOE. 

394. Notice by owner of Intention to work — 
Rights not purchased on receipt of — Owner not 
liable for injury caused by working.] — W yui^y^ 
Canal Co. v, Bradley (1806), 7 East, .368; 103 
E. R. 143. 

AnwtUdiom : — Consd. Stoiirbrldfiro Navigation Proprietors 
V, Ward (1860), 7 Jur. N. S. 329 ; Mid. iiy. v, (Shockley 
(1867), L. H, 4 Eq. 19. Reid. Illltou v, Grauvillo (1844), 
6 Q. B. 701 ; L. & N. W. Ry. v. Evans, [1892] 2 Ch. 432. 

395, In ordinary course of 

working.] — By a canal Act, the co, were empowered 
to purcliase land for the use of their navigation ; 
the minerals beneath to remain in the owners. 
Whenever the owner was desirous of getting the 
minerals, he was to give notice to the co. They, 
within a limited time, were to have the option of 
purchasing. If they did not pui*chase, the owner 
was to be at liberty to work his mines, doing no 
injury to the navigation. An owner, who was 
desirous to work his mines, gave notice to the co. 
They did not purchase within the limited time. 
The owner then proceeded to work the mines, & 
his doing so produced an injury to the navigation ; . 
but it did not appear that he had worked them in 
an improper manner : — Held : as the co. had not 
availed themselves of their right to purchase, the 
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Sect 2 . — Under private Acts : Sub-secia, 2 3 «] 

proviso, that the owner must do no injury to the 
navigation, required to be so far qualified as to 
moan, that he was not to work them so as to do 
any injury beyond that which was necessary in 
the ordinary course of working, & the co. were not 
entitled to maintain an action against the owner 
for the amount of the diunage sustained by the 
ordinary 0001*80 of the working. — Dudley Canal 
Navigation Co. v, Orazebrook (1830), 1 B. & Ad. 
59 ; 8 J.. .T. O. S. K. B. 301 ; 109 E. K. 709. 

Amnotaiiim^ : — Ezpld. R. v. TralTord (1831), 1 B. & Ad. 
874. Distd. N. E. Ry. v. Elliott (I860). 2 De G. F. & J. 
423. Apprvd. & FoUd. Htourbrldge Navlaratlon Co, t>. 
Dudley (1860), 3 K. & E. 400. Consd. Mid. Ry. v. Cheokloy 
(1867), L. R. 4 Eq. 19 ; Dunn r. Birmlngrham Canal Co., 
(1872), L. R. 7 Q. B. 244 ; Knowles r. L. & Y. Ry. (1889), 
34 Api^ Van. 248 ; L. & N. W. Ry. v. Evane, 11802] 2 Ch. 
432. Refd. L. & N. W. Ry. v. Aekrnyd (1862). 31 L. J. Ch. 
688; G. W. Ry. v. Bennett (1867), L. R. 2 H. L. 27 ; 
M. .S. A L. Hy. V. .lohuHon (1887), 36 (h. T). 621), n. ; A.-G. 
V. Conduit (Jollieiy ('O., fl895J 1 Q. B. 301. Mentd. 
Binninifhaui Canal Co. v. .Swindell (1856), 7 H. & N. 
980, n. 

396 . In reasonable & proper 
manner.] — By a canal Act it was provided that 
no owner of any mine should work same under the 
i*eservoir of the canal oo., except/ as mentioned, 
without tlio consent of the co., & that when the 
owner of any mine under the canal works should 
be desirous of working it, he should give notice in 
wilting of such intention to t lie co. before beginning 
to work ; tha.t/ the co. might then inspect the mine, 

6 upon failure or neglect of tlie co. to inspect 
within thirty days after notice, t/he owner might 
w'ork get such pait of the mine as lay under the 
canal & works ; & that, if upon inspection the 
canal co. should refuse to permit the owner of the 
mine to work such part of the mine, the co. should 
within three calendai* months after refusal, pur- 
chase* same. It was further provided that nothing 
in the Act should be construed to prejudice the 
right of the lord of t/lie manor or waste, or any 
owner of any ground through wliich the canal 
co.’s works should be made, to the min<;s under 
such ground, sucli lord or owner being empowered 
to work same, subject to the conditions therein 
contained ; provided that no injury were done in 
working to the navigation ; -i/e/rf ; tJiis last 
proviso was not to bo construed as rendering 
futile all the previous provisions of tlie Act, &, 
wh€*ii the owner of mines liad given notice of his 
intention to work them, & t-lie co. had negli‘cted 
to purchase the mines as ]>rescribed hy the Act, 
the owner of the mine might work same under the 
co.’s works, & the co.’s works having been damaged 
in consequence of such working, the co. could not 
maintain an action against the mine owner to 
recover compensation for such damage. — 8tour- 
BRiDOE Navigation Co, v. Dudley (Karl) (1800), 

3 E. ^ E. 409 ; 30 L. .1. Q. B. t08 ; 3 L. T. 449 ; 

7 Jur. N. S. 329 ; 9 W. \i, 158 ; 121 E. K. 490, 
Ex. Ch. 

Anmttaiums : — Consd* Duun v. Birmingham Canal Co. (1872), 
L. R. 7 Q. B. 244. Refd. Mid. Ry. v, Chockley (1867), 
L. R. 4 Eq. 19. Mentd. Bagnall v. L. & N. W. Ry. (1861), 

7 H. ^ N. 423 ; L. & Y. Hy. v. Knowles (1887), 20 Q. B. D. 
391. 

397, Right to compensation for un- 

worked minerals left In support.] — ^By an old Act 

of Parliament giving a co. power to make a canal, 
it was provided that nothing therein contained 
should alTect the right of the owners of land to the 
mines & minerals lying witliin or under the lands 
to be made use of for tlie canal, & it should be 
lawful for such ownei’s to work such mines, not 
thereby injuring, prtqudicing or obstructing the 
canal ; further, tliat if the owner or worker of 
any coal or mine should, in ijursuing such mine, 


work near or under the canal, so as, in the opinion 
of the co., to endanger or damage same, or m the 
opinion of the owner or worker of the mine, to 
endanger, or damage the further working thereof, 
then it should be lawful for the co. to treat & agree 
with the owner ; & in case of disagreement, 

certain comrs. were appointed to assess the amount 
of compensation. The comrs. never haying 
exerciseci their powers, it was thought expedient 
for more easily settling claims for compensation, 
to incorporate Lands Act, 1845, with the canal 
Act, & an Act was passed for that purpose. Defts., 
in working their mine, approached so near, as in 
their opinion, to endanger the canal, & negotiations 
were commenced between pltfs. & defts. as to the 
coals necessary to be left, but no terms were 
agreed on. Deft/S. then gave notice of their inten- 
tion to proceed to arbn. under I^ands Act, 1845, 
whereupon the co. filed their bill, & applied for an 
injunction : — Held : defts. were justified in pro* 
ceeding before the proper tribunal to ascertain 
how much compensation they were entitled to. 

If the coal owner sustains injury, by getting 
less coal, or by working in a less beneficial manner, 
for the sake of not injuring the canal, he will, in the 
same manner as if he be under notice to leave a 
third of the coal or a pillar, liave a right to coin- 
p(5nsation (Lord Co'n'ENiiAM, 0.). 

Semhle : a cl. of equity hanS jurisdiction, if it 
be satisfied tliaf- no injury will ensue from working 
the coal, to restrain a party from proceeding to 
arbn. under their Act.- -Chomfoud (Janal (k). v. 
Oirrrs (J 848), 5 Ry. Can. Cas. 442 ; 12 L. T. O. S. 
325. 

Anm)tnfwna : — FoUd. WhitolioiJso V. Wolvorlianiplon & 
Walsall Ry. (1869), L, R. 5 Exch. 6. Consd. Knovvlos v, 
Ij. & Y. Ry. (1889), 14 App. Cub. 248 ; Chamber Colliery 
Co, V. Roondale Canal C-o. of rropriotorfl, 1 1894 J 2 Q. B. 
632. Ezpld. Glamorgan Kill re (,'arial Navigation C!o. v. 
Nixon'H Navi>?tttion (Jo. (1901), 8.5 L. T. .53. Reid<* 
(kiuinber Colliery Co. v. Rochdale Canal (Jo., f 18951 A. C. 
564 ; New Mohh CoIHcit Co. v, M. 8. & L. Ry., 11897) 

1 Ch. 725. 

398, Private Act.] — By an Act 

of ineorj)oration of a canal co., it was provided 
that no owner or proprietor of any mines or 
minerals, their workmen, etc., should open or 
carry on any work for digging, etc., any such 
mines, etc., un(h*r any tunnel, or witliin t/Wenty 
yards of same, witliout the consent of the co., 
etc. ; <fc also that no owiu'r, etc., of aiiy mines, 
ct<5. should on any account what(*ver open, dig, 
etc, any work for the getting of coal, limestone, 
et(\ witliin the distance of twdve yards from the 
intendc'd canal, etc., without the consent of the 
CO. in writing under their common seal. A pro- 
prietor of mines, etc., lying under twenty yards 
on each sid<j of a tunnel of the co. on the canal 
gave notice to the co. of his intention to woik the 
mines, etc. under the tuimel, & twenty yards on 
each side of it. The co. refused their consent, & 
ho then brought an action to recover cornpensat/ion 
for the minerals Jie had been obliged to leave un- 
gotten ; — Uehl : tlie co. were bound to pay com- 
pensation.— Birmingham Banal Navigation Bo. 
V, Dudley (Earl) (1882), 7 H. & N. 989; 9 
Jur. N. 8. 24 ; 158 E. R. 784, Ex. Ch. 

Annotation : — Refd. Mid. Ry. v. Check ley (1867), L. R. 4 Eq. 

1 

399. Duty not to injure, pre- 

judice or obstruct undertaking.] — By a sect, of an 
Act empowering a co. to make a canal it was pro- 
vided tJiat nothing therein contained .should allect 
the right of any ownei*s c;f lands to the mine.s &; 
minerals under the lands f/O bo made use of for the 
canal, & that it should be lawful for such owners 
to Mwk such mines & minerals, not thereby 
injuring, prejudicing or obstructing the canal. By 
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another sect, it was provided that if the owners 
should in pursuing such mines work near or under 
the canal, so as in the opinion of the canal co. to 
endanger or dam^e same, or in the opinion of the 
owners of the mines to endanger or damage the 
further working thereof, it should be lawful for 
the canal co. to treat & agree with the owners for 
all such minerals as might be near or under the 
canal as should be thought jpropor to be left for 
the security of the canal or mines ; Sc in case they 
should disagree then it should be lawful for certain 
comrs. at the request of the canal co. or of such 
owners to summon a jury to assess what satis- 
faction such owners ought to receive from the 
canal co. ; & upon payment of such satisfaction 
such owners should be perpetually restrained from 
working such mines within the limits for which 
satisfaction should by the jury be declared to 
extend. Owners of a coal mine under & near the 
canal having given the canal co. notice that they 
were going to work the coal, the co. declined to 
purchase or pay compensation for leaving the coal, 
Sc the owner's then worked the coal & thereby 
damaged the canal. The working was in the usual 
mode, without negligence Sc without doing un- 
necessary damage save in not leaving sufllcient 
support : — Held : the owners of the mine had a 
right under the Act to initiate proceedings Sc to 
receive satisfaction for such minerals as should be 
thought proper to be left for the security of the 
canal or the mine, but were liable in damages for 
working the mine to the injury of the canal. — 
Knowles Sc Hons v. Lanoashihb Sc Yorkshire 
Ry. Co. (188U), 14 App. Cas. 248 ; 59 L. J. Q. B. 
39 ; 61 L. T. 91 ; 54 J, P. 103, H. L. ; affg. H. 0. 
sub nom, Lan(]Ashire & Yorkshire Ry. Co. v, 
Knowles (1887), 20 Q. H. D. 391, 0. A. 

Annotations : — Expld. L. & N. W. Ry. v. Evans, [1892J 
2 Oh. 482. Expld. & Distd. (Chamber Oolliory Co. v. 
Kochdale Canal Co., (1895J A. C. 501. Expld. Glaniorgan- 
fihlro Canal Navigation Co. v. Nixon’s Navigradon Co. 
(1901), 85 L. T. 58, Refd. A.«G. v. Conduit Colliery Co., 
[18951 1 Q. B. 80i ; New Moss Oolliory Oo, v. M. S. & L. 
By., [1897] 1 Oh. 725. Mentd. U. v. L. & N. W. Ry. 
(1899), (>8 L. J. Q. B. 085. 

400. Rights of lessees of mines — 

Permission in lease to leave pillars — Does not 
exonerate promoters from liability to compensate.] — 

Hwindell V, Birmingham Canal Co. (1860), 9 
C. B. N. 8. 241 ; 29 L. .J. 0. P. 364 ; 7 Jur. N. H. 
190 ; 142 E. R. 95. 

Notice to treat generally.] — See Part VI., post 


Sub-sect. 3. — Compensation when Working 

STOPPED. 

401. Whether working stopped — Question of 
fact.] — In an action by a mineral owner Sc hi.s 
tenants for compensation in respect of a seam of 
oil shale which they alleged they had been stopped 
from working by the proprietors of the canal, 
under the powers of a private Act, to ensure the 
safety of the canal : — Held : upon the construction 
of the correspondence between the parties & of the 
private Act, defenders had not stopped the working 
of the seam. — L inlithgow (Marquess) v. North 
British Ry. Co., [1914] A. C. 820, H L. 

402. Right to compensation — Claim not Included 
In original demand — Subsequent discovery of mine 
— Not subject of further compensation.] — R. v, 
Leeds Sc Selby Ry. Co. (1835), 3 Ad. Sc El. 683 ; 
5 Nev. & M. K. B. 246 ; 111 E. B. 573. 

Annotations : — Distd. R. v. Aire Sc Caldor Navigation 

Undertakers (1861), 30 L. J. Q, B. 337. Mentd. Calo. Ry. 

V. Lookbart (1860), 3 L. T. 65. ^ 

403. .] — ^A railway Act 

empowered the owner, in conveying his lands to 

J. — ^VOL. XI. 


the CO., to reserve his minerals, but in the event 
of his afterwards working these it ordered liim to 
find security against endangering the railway. 
The owner was also to be compensated for all 
lands taken or prejudiced. S. in bargaining with 
the co. reserved his minerals, but in claiming com- 
pensation omitted to include anv demand for loss 
which might arise by reason of his not being able 
to work his minerals in the soil below or near the 
railway. Ten years afterwards, on discovering a 
valuable mine under the railway, he called upon 
the co. either to purchase same, or pay him com- 
pensation for the loas sustained in his not being 
able to work it : — Held : S. was precluded from 
demanding any compensation for loss in not being 
able to work the mine, as such claim ought to have 
been included in the original demand : &, whether 
he had reserved his mines or not, the conveyance 
gave an implied right of support, not only from 
the mines subjacent to the line, but also from those 
in the lands of S. adjacent. Sc 8. could not work 
either of those so as to endanger the railway.— 
Caledonian Ry. Co. v, Sprot (1856), 27 L. T. O. 8* 
264 ; 2 dur. N. S. 023 ; 4 W. R. 659 ; 2 Macq. 449, 
n. L. 

Annotations ; — Distd. Oalo, Ry. w. Bolhaven (1857), 29 
L. T. O. 8. 280 ; Aspdea v. Hcrldon (1876), 10 Oh. App, 
394. Apid. Q. W. Ry. v. Cefn Oribbwr Brick Co.. [1894) 
2 Oh. 157. Reid. a. W. Ry. v. Fletcher (1860). 6 H. & N. 
089 ; EUlot n, N. E. Ry. (1863). 10 H. L. Caa. 3.34 ; Shafto 
V. Johnaon (1863), 8 B. & S. 252, n. ; Wakelleld v. Buo- 
oiouoh (1866-7), L. R. 4 Eq. 013 ; G. W. Ry. v. Bennett 
(1867), L. H. 2 H. L. 27 ; Metropolitan Board of Works «. 
Met. Ry. (1868), L. R. 3 C. P. 612 ; Dalton v, Angus 
(1881), 6 App. Cas. 740 ; Pountney v. Clayton (1882), 47 
L. T. 731 ; Rigby v. Bennett (1882), 21 Ch. D. 659 ; 
Birmingham, Dudley & District Banking Co. v. Ross 
(1888), 38 Ch. D. 295 ; L. & N. W. Ry. t>. Evans, [1893J 
1 Ch. 16 ; Aldin v. Latimer Clark, Muirhoad, [1894] 2 Ch. 
437 ; Groflvonor Hotel (Jo. v, Hamilton, [1894] 2 Q. B. 
836 ; Glamorgausliire Canal Navigation Co. v. Nixon’s 
Navigation Co. (1901), 85 L. T. 53. Mentd. Roberts v. 
Halnos (1856), 2 Jur, N. S. 099 ; Rowbotham v. Wilson 
(1857), 8 E. & B 123 ; Bonomi v. Backhouse (1859), 
28 L. ,1. Q. B. 378 ; Stourbridge Canal Co, w. Dudley 
(1860), 30 L. J. 6, B. 108 ; Mid. Ry. v. Cheokley (1867), 
L. R. 4 Eq. 19 ; Richards v. Jenkins (1868), 18 L. T. 437 ; 
Uainmorsmith, etc. Ry. v. Brand (1809), L. R. 4 H. L. 
171 ; Robinson v. Grave (1873), 29 L. T, 7 ; Colobook v. 
Girdlers’ Co. (1876), 45 L, J. Q. B. 225 ; Mid. Ry. v. 
Haunchwood Brick & Tile Co. (1882), 20 (3h. D. 552 ; 
Pountney v. Clayton (1883), 11 Q, B. D. 820 ; RussoU e. 
Watts (1885), 10 App. Cas. 690 : Manohestor Corpn. v. 
New Mobs Colliery, [1906] 1 Ch. 278 ; L. & N. W, Ry. w. 
Howloy Park Coal & (Januel Co., [1911] 2 Ch. 97, 

404. -7 Mine subsequently worked — 

Promoters not obliged to purchase mines.] — R. v. 

Aire Sc Calder Navigation Undertakers (1861), 
30 L. J. Q. B. 337 ; 26 J. 1\ 677 ; 8 Jui\ N. S. 115 ; 
10 W. K. 40. 

Anticipated Injury generally.]— Part III., 
Sect. 5, anle. 

405. Undertaking by promoters not to sue 

for Injury.] — Chamber Colliery Co. v. Rochdale 
Canai, Co., No. 385, ante, 

406. & to repair damage at own 

expense.] — New Moss Colijery Co. v. Man- 
chester, Sheffield Sc Lincolnshire Ry. Co., 
[1897] 1 Ch. 725 ; 66 L. J, Oh. 381 ; 76 L. T. 231 ; 
45 W. R. 493. 

407. Compensation for land paid to prede<« 

cessor of claimant — Presumption that minerals 
included — Lapse of time.] — Glamorganshire 
Canal Navigation Co. v, Nixon’s Navigation 
Co., Ltd., No. 384, ante, 

408. Whether compensation proper remedy — 
Negligent user of compulsory powers — Action of 
tort maintainable.] — ^A railway co., to whose rights 
& obligations defts. succeeded, purchased from a 
former owner the surface of land lying over a mine 
belonging to pltis., Sc thereon constructed their 
railway. In order to obtain the level of their line, 
the CO. cut through Sc removed upwaojds of twenty 
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feet in depth of the surface clay lying over pltfs.* 
mine, which was impervious to water, leaving 
exposed a surface of porous rock. The soil was 
similarly cut away by the railway co., along the 
line to the place where a brook flowed, over which 
the line was carried by a dat bridge at about the 
natural level of the ground. Between this brook 
& the surface of pltfs.* mine there was originally a 
bank, or rising ground, through which the co. 
made a cutting for their line of rails, sloping down- 
wards from the bridge to the part over the mine. 
The mine at tliis part was unworked when the 
railway was being constructed. Pltfs, in their 
subsequent working of their mine, came to within 
forty yards of the railway, & gave dofts. notice 
under the Act, but they did not purchase the mine. 
Pltfs., therefore, worked on in a proper manner, 
&, as a consequence, the railway began to sink. 
The co. raised it up from time to time by placing 
materials of a porous nature over the surface. 
The railway was made with drains at the side, 
which the co. were bound to keep up ; after the 
line began to sink they did not do so, but filled 
up the openings with the porous materials. In 
Aug. 1860 a flood happened the brook oi^er- 
flowing the girders of the flat nridge, the water 
was carried down the cutting to the part of the 
line overlying pltfs.* mine, & there percolating 
through the porous rock, the mine was drowned 
the work stopped : — Held : defts. were liable 
in an action for the damage sustained by pltfs. 
caused by the flooding of the mine, & the claim 
was not one which could have been enforced under 
the compensation clauses of Bailway Act, 1846. — 
BaGNALL V, & NORTH WESTERN R y, Co. 

(1802), 1 H. & 0. 644 ; 31 L. J. Ex. 480 ; 9 L. T. 
419 I 9 Jur. N. S. 254 ; 10 W. R. 802 ; 168 E. R. 
1000, Ex. Ch. 

Annotatiims : — CSoilsd. K. v, Mshor (1862), 3 B, & 8. 191 ; 

Dunn V. Birml^ham Canal Co. (Is72), It. K. 7 Q. B. 244. 

R^d. Croft V. L. & N. W. Ry. (1863), 32 L. J. Q. B. 113 : 

Fletcher v. Hylands (1866), n. R. 1 Exch. 265 ; Oacknell 

V. TJietford Oorpu. (1809), L. R. 3 C, P. 629. Mentd. 

Mid. Ry. t?. Chocldoy (1867), L. R. 4 Bq. 19. 

409. Mines damaged by improper manage- 

ment o! canal — Action of tort not maintainable.] — 

Defts.* canal was constructed under an Act of 
Parliament, by which the canal was to be open for 
use by the public on payment of tolls. Defts. were 
authorised to take land compulsorily & construct 
the canal, doing as little damage as might be, & 
to do all things necessai*y for making & preserving 
& using the canal, making satisfaction for all 
damag(*s to be sustained by the owners of lands &; 
hereditamonl^ taken or prejudiced by the execution 
of the pow'^ers of the Act. Comrs. were appointed, 
who were to determine from time f^o time what 
sum should be paid for the purchase of lands, & 
also to determine what other distinct sum should 
be paid by defts. os recompense for any damages 
wliich might be at any time whatsoever sustained 
by owners of lands or hereditaments by reason 
of the making or maintaining the canal. The 
minerals under the canal were expressly reserved 
to the owners, who were to be at liberty, subject 
to the provisions of the Act, to work the minerals, 
provided that no injury be done to the navigation. 
By another clause, the owners were not to work 
the minerals without giving three months* notice 
to defts., wlio mlcht inspect the mines, & might. 
If they thought proper, prevent the working of the 
mines, paying to the owners the value ; on failure 
of defts. to inspect the mines, the owners were 
authorised to work them. The canal having been 
constructed k used for many years, pltf., who was 


owner of coal mines under the oanadj gave dafte* 
proper notice of his intention to work them; 
deftfi. did not inspect, k refused to purchase. 
Pltf. proceeded to work the mines, without regard 
to the surface, & without attempting to support it, 
Sc knowing that the effect would be to let down 
the surface, k probably disturb the straiia, k 
that there was danger of the water escaping from 
the canal into the mines ; but, except as above, 
pltf. did not work bis mines in any negligent 
or unskilful or improper manner, but got the coal 
in the manner in which that vein of coal Is ordinarily 
gotten, k without doing so he could not have 
obtained the full beneflt of his coal. The canal 
was in good order when pltf. commenced working 
his coal ; k defts. did all they could to keep the 
canal watertight, by puddling, etc. During part 
of the time, while plt£.*s working was going on, 
they had dammed back the water, k so emptied 
the water out of that part of the canal ; but they 
refused to do so for the three months necessary 
for pltf. to work out his coal. Defts. were guilty 
of no actual carelessness in the management of 
their canal, unless it was carelessness to allow the 
water to be in it whUe the mines were worked. 
The result of the working was that the strata 
became dislocated, k the water of the canal 
escaped through the cracks k flooded the workings, 
k pltf. was obliged to abandon his coal. Pltf. 
thereupon brought an action, charging that defts., 
having brought water into the canal, so carelessly 
k improiKjrly managed the canal k the water, 
that the water escaped k flooded pltf. *8 mine ; — ■ 
Held : an action of tort could not be main- 
tained. 

Semlle : pltf. was entitled to compensation 
under the Act. — D dnn v. Birminoham Oanai. 
Co. (1872), L. R. 8 Q. B. 42 ; 42 L. J. Q. B. 34 ; 
27 L. T. 683 ; 21 W. R. 266, Ex. Cb. 

AnmMiona : — ]^fd. Green v. Oholfioa Waterworks Co, (1894), 

70 L. T. 547. Mentd. Dixon v. Metropolitan Board ol 

Works (1881), 7 Q. U, D. 418 ; Evans v. M. S. & L. Ry. 

(1887), 30 W, R. 328. 

410. Basis of assessment — Value of minerals — 
Working profits.] — (1 ) A canal co. were authorised 
by their Act of incorporation to require the workers 
of any mines under tlie canal to leave so mtich 
coal on each side of the canal as they might require 
for tlie safety of it ; k the co. were to makci com- 
y)ensation, to be assessed, if the parties differed, 
by a jury : — Held : the co. were bound to make 
compensation, not only foi* the value of the coal 
in tiie bed, but also for the additional profit which 
could only be made by getting it. 

(2) Where the I^egislature has provided a 
competent tiibunal, k lias j^iven io it a certain 
jurisdiction, k made its decision final, no equity 
can be founded on an allegation that such tribunal 
is incompetent to decide questions properly 
within its jurisdiction. If any inconvenience 
arise from the legal exercise of that jurisdiction, 
the Legislature alone can supply a remedy. — 
Barnsley Canal Co. v. Twibell (1844), 7 Beav. 
19 ; 3 Ry. k Can. Cas. 471 ; 13 L. J. Ch. 434 ; 

3 L. T. O. S. 258 ; 49 E. R, 969, L. C. 

Annotation : — ^Reld. Jolctoy v. N. E. Ry.r41907J 1 K. B. 402. 

411. Value to owner — Profits likely to be 

made by conversion of limestone Into cement — 
Value not affected by claimants owning other 
quantities of limestone.] — By a private Act, 
passed prior to the Railwajrs Act, 1846, authorising 
the construction of a railway k containing the 
usual provisions for the acquisition of lands, mines 
k minerals, including by name limestone, were 
except^id out of the pUrenase of lands, but it was 
provided that, upon receipt of twenty-one days* 
notice from the proprietor of any mines or minerals 
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_ <kr witUn forty y^rdo of the railway 

m his desire to work them, the railway co. might 
purehaeo them or any part of them. Claimants 
were the owners in fee of land on both sides of the 
railway So of limestone lying under their land & 
under the railway; they had a cement manu- 
factory on their land, in which they used & turned 
into cement the limestone which they quarried. 
Owing to the cost of carriage the limestone when 
quarned had no market value as an article of 
commerce other than its value to claimants for 
use in the adjacent manufactory. Claimants 
lutving in the ordinary course of quarrying 
approached clc^o to the forty yards limit, gave 
notice to the railway co. of their intention to work 
the limestone witliin that limit, & the railway co. 
gave separate notices to treat in respect oi the 
limestone within that limit, but not under the 
railway, & of the limestone actually under the 
railway, & the amoimt of compensation was re- 
ferred to arbitration ; — Held : (1) as the limestone 
had no market value in the strict sense of that 
term, its value to claimants was what they might 


fairly be expected to have made out of^it by 
working it in the ordinary So reasonable manner 
in wM^ it would have been worked but for the 
notice to treat ; (2) the profits which cl ai myi ts 
would have made by turning it into cement might 
properly be taken into consideration by the 
arbitrator as an indication, though not as a 
measure, of that value ; (3) the value was not 
affected by the fact that clmmants owned laige 
quantities of other limestone which they might 
have worked instead of the stone in question. — 
liuGBY Portland Cement Co. v. IjOndon So, 
North Western Ry. Co., [1908] 2 K. B. 006 ; 77 
L. J. K. B. 1090 ; 98 L. T. 880 ; 72 J. P. 246 ; 
24 T. L. B. 601, C. A. 

412. Interest on purchase -money & com- 
pensation — Payable from date when working 
stopped.] — Fr*BTCHEU v, Lanoashirb So York- 
shire Ry. Co., [1902] 1 Ch. 901 ; 71 L. J. Ch. 
690 ; 06 J. P. 631 ; 60 W. R. 423 ; 18 T. L. R. 
417. 

^nnoto^ion /—CoiUd. Re Bichard & Q. W. By., [1005] 

1 K. B. 6S. 


Part V. — Procedure to acquire Land by Agreement 


See Lands Act, 1845, as. 0~16. 


Sect. 1.~-^WH0 MAY SELL. 

See Lands Act, 1846, s. 7. 


SuB-sT’icT. 1. — Tenants for Jjife and Tenants 

IN Tail. 

413. Tenant for life — ^Equitable — Cannot con- 
vey legal estate.] — LippiNcorr v, Smyth (1800), 
29 L. J. Ch. 620 ; 2 L. T. 79 ; 0 Jur. N, S. 311 ; 
8 W. K. 336. 

414. Power of sale under Settled Land 

Acts — Sc Lands Act, 1845 — Sale under Act incor- 
porating Lands Act — Subject to provisions of Lands 
Act.] — fie Bentinck (Lady) So London So North- 
Western Ry. Co. (1895), 12 T. L. R. 100 ; 40 Sol. 
Jo. 130. 

415 . Lunatic not so found by Inquisition — 

Power of sale not exercisable by quasi-committee.] — 

(1) Where i3ei*sons are appointed under Lunacy 
Act, 1890 (c. 5), s. 110, to exercise as regards a 
person of unsoiind mind not so found by inquisition 
the powers of the Act exercisable by a committee of 
the estate under order of the judge, & the person 
of unsound mind is tenant for life of land for which 
notice to treat has been given by a railway co., 
the judge in lunacy has no power luider Lunacy 


Act, 1890, ss. 116, 120, 128, to authorise the quasi- 
committee to exercise on behalf of the person of 
unsound mind the power of sale conferred on a 
tenant for life by Lands Act, 1846, s. 7, or that 
conferred by Settled Land Act, 1882 (c, 38), in 
respect of the land so required by the railway co, 
(2) The power of sale given to a tenant for life 
by Settled Land Act, 1882, is not a power vested 
in him in the character of trustee witliin the 
meaning of Limacy Act, 1890, s. 128. — He S. S. B. 

(A 1»ER90N OP tTNaOUND MIND NOT 80 POUND BY 
INQUISITION), [1906] 1 Ch. 712; 75 L. J. Oli. 

522 ; 94 L. T. 599 ; 64 W. R. 429 ; 22 T. L. R. 
461, C. A. 

See, noWf Lunacy Act, 1908 (c. 47), s. 1. 

416. Tenant in tail — ^Disabled by statute from 
barring entail — Has power to sell.] — Re Cuckpielt^ 
Burial Board (1854), 19 Beav. 153 ; 24 Ti. J, Ch. 
585 ; 3 W. K. 142 ; 52 B. R. 307. 

Annotation : — Refd. Abereraveniiy v. Brace (1872), I.. B. 
7 Exoh. 145. 


Sub-sect. 2. — Trustees and Executors. 

417. Trustees— 4)f charity.] — (1) Whore persons 
under disability are served with a notice under 
Lands Act, 184.5, to take part of a house So premises, 
they are able to sell under s. 92 So may require the 
CO. to take tiie whole house, etc., although it may 
not fall witliin the limits of deviation of the rail- 
way. 


PART V. SECT. 1, SUB-SECT. 1. 

4131. U^enanl for lifer— Can convey 
fee simple — C. A'. C. c. 66 ; 24 Vid, 
c. 17.>— A tenant for life may under 
above Acts, Bell & convey the tec 
Bitnple of land required for a ry. — 
CAMimoN V. Wiai^R (1876), 24 Gr. 8. — 
CAN. 

41811. — .) — ^Midland 

By. of Canada v. Young (1893), 22 

C. B. 190.— CAN. 

a Cannot pass whole fee ,] — 

en a co. takes by purchase, under 
an agreement , a tenant for life cannot 
;p^ the whole foe. — ^M*NAaH'rfi;N v. 
’^Mioland Great Western By, Co. 
(1861), 13 Ir. Jur. 138, — IR. 

b, Cannot sellr^WithoiU order 


of judge — 61 Viet, c, 20.1 — Laud was 
convoyed to C. for life, remainder 
to her children. Sc C. duringr their 
minority agreed to sell the land to a 
ry. CO. for their purposes : — Held : 0., 
notwithstanding: above Act, could not 
flu'll without a judge's order . — Re 
L OLSEN (1889), 13 P. B. 84.— CAN. 

0 . Infant remainderman—^ 

Order of judge,}— Where a widow en- 
titled to a life estate in lands Sc her 
Infant children to the remainder in 
fee, made an agreement with a 17 . co. 
to sell such part as they required at a 
reasonable price, approved bv the 
official gruardlan of the infants, an 
order made by a Judgre under Hallway 
Act, B. S. 0. 1906, o. 37, s. 184, would 
enable her to sell Sc convey the fee. — 


Re Canadian Paoipio By. Co. Sc 
Byrne (1907), 15 O. L. B. 45 ; 10 
O. VV. B. 278.— CAN. 


u. d nTwut' -fn Knt — fjvmnui aeu jor 
feu'duiy .] — ^An arrangrement between a 
ry. CO., Sc tlio proprietor of an entitled 
estate through which the line was to 
pass, fixed oompensatiou on the footing 
of an annual feu-duty to be paid by 
the CO. ; & a valuation was made for 
this purpose. The proprietor ffied 
Utldi the heir of entail not bound, 
the Lands (Soot.) Act, 1846, not 
authorising settlement of compensation 
by way of a feu-duty, — ^S ooitish 
MIDLAND Junction By. CJo, v. Gray 
a»60), 13 punb (a. ot Bess.) 4X0 ; 23 
fckj, Jur, 175. — ^SCOT. 
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Sect* 1. — Who may sell: Svh-secis* 2, 3 <fi: 4. Sects. 
2 & 3: Sub-sects. 1 2.] 

(2) The word “ house ” in T^ands Act, 1845, 
s. 92, comprises all that would pass by the grant of 
a messuage, which includes not only the curtilage 
but also the garden & all that/ is necessary to the 
(uijoyment of the house. — S t. Tiiomas’s Hospitat^ 
(ClovKHNORS) V. Charing Orobs Ry. Co. (1801), 
1 John. & n. 400 ; 80 L. J. Ch. 395 ; 25 J. 1\ 771 ; 
7 Jur. N. S. 250 ; 9 W. R. 411 ; 70 E. 11. 802, 
Annoiaiums : — As to (1) Refd. Giles r. L. O. & D. lly. (1861), 
1 Drew. & Bm. 400 ; Gibson v. Hammersmith & City Ky. 
(1802), 2 Drew. & Sm. 60H. As to (2) Consd. Richards v, 
Swansea Imnrovemoiit & Tram. Co. (1878), 0 Ch. D. 425. 
Gent'rally. Mentd. Homo v. Lymington Ry, (1874), H8 
J. P. 788. 

418. Holding property on trust for married 

woman absolutely ^ For her separate use.] — (1) A 

trustee holding property upon trust for a married 
woman absolutely for her separate use is a person 
enabled to soli & convey under l^ands Act, 1815, 

s. 7. 

(2) Qu. : whether a co. can safely accept a 
title from such a trustee in a case where the 
cestui que Irus* objects to the sale & is herself 
desirous to contract. 

(3) Where trustees selling to a railway co. under 
Lands Act, 1815, s. 7, apf)ointcd one of themselves, 
who was an able practical surveyor, to act as 
surveyor on their behalf to make the valuation 
required to be made under s. 9 of the Act : — Held : 
such appoinf/ment was a fatal irregularity which 
invalidat(jd the proceedings. 

(4) SembJe : the above sects, do not empower 
trustees to sell for a price to he fixed by valuation, 
hut only to sell for a price fixed by agreement, 
& afterwards io ascertain by valuation whether 
such price is sutricierit.'—PEi’Eus r. Lewes &> 
East Giunstead Rv. Co. (1881), 18 Ch. 1). 129; 
50 L. .J. Ch. 839 ; 45 L. T. 234 ; 29 W. R. 874, 
C. A. 

Annotations Ocnerally, Mentd. lie Cotton’s Tru‘<tccs & 
Sohool Hoard for* LoikIou (1882), IIJ (Ui. D. 621 ; Riggs v. 
peacock (1882), 31 W. R. 148; lie licnzcll, Holgdto v. 
jliirnpbriH, 11887] \V. N. 240 ; Goodier r. Edmunds, 
fJ8U3J 3 C!i. 455 ; lie Sudeley & Raines, 118U4J 1 Oh. 
334 ; 11c Dyson & Eowke, [1896] 2 Ch. 720 ; lie Wilton’s 
Bottled EstuR^s, [1907] 1 Ch. 50; lie Kuyc & Hoyle's 
Contract, He Vendor & PurcJiaser Act, 1874 (1909), 53 Bol. 
Jo, 520. 

419. Of city ward -Without consent of 
Charity Commissioners - Or Lords of the Treasury.] 

' -h^NNis Yoitng to & l^ociiiN (No. 1) 

(1883), 24 (Ui. D. 587 ; 53 L. ,J. Ch. 110 ; 18 L. T. 
813 ; 32 W. R. 55. 

See, further, Chauities, Vol. VilL, pp. 356 
ci seq. 

420. Executor— Not unless “ seised, possessed of 
or entitled to" land or interest therein.] — lie 

Baiikow-in-P'urnesb Corpn. Rawlinhon’b 
(Contract, [1903] 1 Ch. 339; 72 L. J. Ch. 233; 
87 L. T. 721 ; 51 W. li. 248. 


Sub-sect. 3. — ^Mauuied Women. 

421, Land devised to husband & wife — Con- 
veyance by deed not acknowledged — Passes Interest 
of wife.] — Cooper v. Gostijng (1863), 4 GilT. 449 ; 
9 L. T. 77 ; 9 Jur. N. S. 1006 ; 11 W. R. 931 ; 
66 E. R. 783. 

Trustees of, holding for separate use.]— Sec Sub- 
sect. 2, antc.^, 


SuR'SECt. 4. — Lunatics. 

422. Under Lands Act, 1845, s. 7 — Committee 
of lunatic may sell— Not lunatic.] — He OTtgwelu 


(1884), 27 Ch. D. 309 ; 63 L. J. Ch. 1006 ; 61 L. T. 
83 ; 33 W. R. 132. 

Annotation Refd. Re S. S. B., [1906] 1 Cli. 712. 

423, Rentcharge in favour of lunatic — 

Committee authorised to release.] — Lands which 
were subject to a rentcharge in favour of a lunatic 
during his life were taken by a corpn. acting 
under Lands Act, 1846. The ct. authorised the 
committee of the lunatic to release the lands from 
the rentcharge upon the corpn, purchasing in the 
name of the lunatic a Government annuity of 
same yearly amount for his life . — Re Brewer 
(1875), 1 Ch. 1). 409 ; 34 L. T. 466 ; 24 W. R. 
465, 0. A. 

Lunatic tenant for life — Powers of quasi- 
committee.] — See Sub-sect. 1, avie. 


Sect. 2.— LIMIT OF TIME. 

See Lands Act, 1845, s. 123, 

424. Within reasonable time — Not extreme 
period allowed.] — (1) A railway co. contracted 
for the purchase of lands i—Held : they must 
complete within a reasonable time & they were not 
entitled to insist that they might complete when- 
ever, within the limit of their compulsory powers, 
they wanted the land. 

(2) A railway co. entered intc \ contract with a 
tenant for life of property within their line, who 
appointed a surveyor under Lands Act, 1815, 
s. 9. The CO. would neither appoint their valuer 
nor complete the contract. An inquiry having 
been directed wiicther the price agreed upon was 
reasonable At proper : — Semble, : decree was in- 
correct in form At the Act of Parliament mast be 
strictly pursued in ordei* to enable the tenant 
for life to give a good statutory title to the co., 
At mandamus lay to comi)el the co. to appoint a 
surveyor (J.«OHi> Westuury, 0.). 

(3) Qu. : whether a contract for the purchase 
of lands by a railway co. from a person under 
disability can he enforced against the co. before 
the valuation required by Lauds Act, 1845, s. 9, 
has been made. — ^B akkh v. Metropolitan Ry. 
Co. (1862), 31 Beav. 504 ; 1 New Rep. 8 ; 32 
L. J. Ch. 7 ; 7 1.. T. 491 ; 27 3. P. 20 ; 9 .Jur. N. S. 
61 ; 11 W. R. 18 ; 54 E. R. 12; 

Annotalion: — As to (2) Consd. Rrhlgenrl GaB & AVatcr Co. v. 
Duiiraven (1885), ;il CIi. D. 219. 

425. Option to purchase additional land — 
Within time for completion of work Expiration 
of compulsory powers.] — An agreement bet ween a 
railway co. At a landowner provided that in case 
the CO. should require additional land for the 
I)ui’poses of their railway At works, they should 
pay for it at the rate of £200 per acre, witliout 
further payment in respect of severance or other 
damages : — Held : the co. were authorised to take 
land for the x)urposc of diverting a footway, with- 
in the time for completing their works wJiich had 
not expired, although the time for comi^ulsory 
taking of land had expired. — R a ngeley v. Mid- 
land Ry. Co. (1868), 3 Ch. Apji. 306 ; 37 L. .1. Ch, 
313 ; 18 L. T. 69 ; 16 W. R. 547, L. JJ. 

Annotations: — Consd. Reauchamp v. G. W. Ry. (1868), 
3 Oil. App. 745 ; Dowling v. PontypooL Oaerleon & New- 
port Ry. (1874), L. R. 18 Eq. 714. Distd. WilkinHon v. 
Hull, Barnsley Sc West Riding Junction Ry, & Dock 
Co. (1882), 46 L. T. 455. Consd. Mactie v. Callander Sc 
Oban Ry., [1898] A. O. 270. Refd. Rugli v. Golden Valley 
Ry. (1879), 41 L. T. 30 ; Loosemore v. Tiverton & North 
Devon Ry. (1882), 22 Oh. D. 25; Bimpson v. Godniaii- 
choster Oorpn. (1895), 64 L. J. Ch. 837 ; A.-G. v. Copeland, 
[1901] 2 K. B. 101 ; SoliModor v. Worthing Gas Light Sc 
Coke Co., [1913] 1 Ch. 118. 

426. Notice to treat given by mistake — 

Whether waiver of agreement.] — Kemp v. South- 
Eastern Ry. Co., No. 93, mtfe. 
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427. - Co-extensive with compulsory 

powers under Act.] — Kemp v. Soutu-Eabtjoun Ky. 
Oo., No. 93, ante. 


Sect. 3. —CONSIDERATION FOR SALE. 

Sub-sect 1. — Mode of Ascertain aient. 

See Ijands Act, 1815, s. 9. 

428. Under Lands Act, 1845, s. 9 — Valuation by 
two surveyors on purchase from person under 
disability — When no valuation- Whether contract 
enforceable against promoters.] — Uakeu v. Metro- 
poiJTAN Ry. Co., No. 424, ante, 

429. .]■ — (1) Where a rail- 

way CO. had agreed with a charitable corpn., 
Jjaving no power to sell except under Lands Act, 
1845, for the purchase of a piece of land, & no 
certificate had been obtained fi'om two surveyoi*s 
of tlic adequacy of the luice : -//c/d ; specific 
performance of the agreemimt must be refused. 

(2) Scmble : where one of f Jie parties to a con- 
tract prov(Js tliafj lui understood tiie agreement in 
a dillerent sense from thi.‘ other, the ct. will refuse 
to deiiree specific perfoiinanci' of the agreement, 
witliout considc'i'ing whether <left/.’s construction 
be reasonable or not. -Wy(^omkio Ky. Co. v, 
Lonnincton llospiTAD (1850), 1 (Jh. App. 208 ; 
14 J.. T. 179 ; 12 ,Jur. N. S. 317 ; 14 W. R. 359, 
1 .1 «1 . 

Annolniion : — As to (1) Consd. Jirldffoud Gas & Water Co. 

V. Dunravoii (1885), 31 (3i. 1). 210. 

430. Company refusing to nominate 

surveyor Mandamus.] -Bakeh v, Miotropoxatan 
J tY. ()o., No. 121, (fntc, 

431 . Valuation by one — Supported by 

valuation of independent surveyor .] — Be Nant- 
w'Kdi tVj Markiot Drayton Ry. Co., Ex p. 
Adderley (Ukctor) (1803), 10 L, T. 181 ; 12 
W. R. 243. 

432. Trustees appointing one of 


themselves as surveyor Proceedings invalidated. 

—Peters v. Lewios & h^AST Crinstead Ry. Co., 
No. 418. ante, 

433. Declaration in writing must be 

annexed to valuation -Though surveyors not 
formally appointed.] — Riiidcujnd CiAs Water 
(^). r. Dunraven (1885),31 Ch.D.219; 55L.J.Oh. 
91 ; 53 L. T. 711; 31 W. R. 119. 

When specific performance decreed.] — 

See I^art X., post. 

434. Compensation for injurious aitectlon 
of land not taken May be awarded.] — Stone 
Veovie (Vjri»n., No. 2(d), ante, 

435. Surveyor’s error as to price — Parties 
bound by agreement.] — Smith v. Ipswich Bury 
Ry. C^o. (1817), 9 L. T. O. S. 371. 


Sub-sect, 2. — By way op Rentcharoe. 

See lifinds Act-, 1815, ss, 10, 11. 

See, (/cnerally, Rentcharges & Annuities. 

436. Not presumed — Where annual rent paid 
for forty years -Possession taken under invalid 
award.] — A canal co., having power to purchase 
lands for gross sums or for annual rentcharges, 
to be dotennined by comrs. in cases of disability, 
t.ook possi'ssioTi of the lands of an infant, on an 
agreement with his steward, A" after an award 
by the comi*s. of the gross sum or annual I'ont- 

PART V. SECT. 3, SUB-SECT. 1. . ,* i.- ^ , « i- j 

* *. property on niakiinr compciipation to mode of cortipoiisaiion : — field: tho 

e. under private Act — AmcnierU tho owners, & on dJsagrroeroont as to statut-ory remedy did not apply. — 

as to inodti of c(mipe7i8aiion.] — A co. w^an t he amoiuit, the sum to bo assoBsed Hyan v. Lockhart (1872), 14 N. B. 11. 

authoriaod by their Act to enter on by a jury. Tho parties agreed on tho (1 I’ug.) 127. — CAN. 


charge which ought to he paid, but wliich award 
was invalid, no one being party to it who had 
power to bind the infant’s interest, tlic awarded 
gross sum was paid by the co. to the st»eward, on 
an agreement for its return if the land was not 
convoyed to tho co. on tho infant attaining his 
majority. No conveyance was executed & tho 
purchase-money was rt'turned, but tJie co. con- 
tinued in the use of the land for their canal, paying 
to the landowner, for forty years after he attained 
Ids majority, a renfi of nearly the armjunt awarded 
by the corni's. The co. also with his knowledge 
purchas(‘d t he interests of leaseholders in the lands : 
— Held : (1) an agreement could not be presumed 
to have been entered into or ratified by the land- 
owner for a sale of the fee in consideration of a 
rent charge ; (2) an action of ejectment brought 
by the landowner & the intended erection of a 
bridge by him ought to be restrained by injunction, 
on tile ground of ac(iuiescence, the co. undertaking 
to put in force t-hc'ir jiaiiiamimtary powers to 
acquire the land. - Somerskthhire CVjal Banal 
Co, Ltd. v, TIarcourt (1858), 2 !)(* (>. A J. 59(5 ; 
27 L. .7. Oh. (525 ; 31 J.. T. O. S. 259 ; 1 Jur. N. 8. 
(571 ; (5 W. It. (570 ; 44 K. R. 1 120, L. 0. 

Anno1atio7is : — As to (1) Distd. Marlin v. L. C. & D. P.y. 

(18CC), 1 Cb. App. 501. Reid, llivor Loe NaviguHou 

OonBcrvators v. Button (1881), 0 App. Oas. 685. As to (2) 

Consd. Mold V. Wheatcroffr (185D), 27 Boav. 510. Distd. 

Marlin v. L. C. & D. Hy. (1866), 1 Ch. App. 501. 

437. Power of limited owner to sell for — Sale 

of easement for — ^Extension of Lands Act, 1845, 
by Special Act.]- — A special Act empowered under- 
takers to ymrehnse for the purposes of their under- 
taking certain lands or any easements in or over 
same A gave to tho persons empowered by Lands 
Act, 1845, to convey land full pow(;r to convoy or 
grant in porpetinty at an annual or other rent any 
iands or any oasomoiit in or over same : — Held : 
(1) the efl’ect of the special Act was to extend the 
powers conferred by Lands Act, 1845, s. 10, so 
as to enahhi limited owners to convey land in 
considera-tion of a rent j*eserved, & both absolute 
& limited owners to convey ea.s(*ments for a. like 
consideration ; (2) T-^ands Act, 1845, s. 11, applied 
to s. 1 0 as so extend(‘d, A cliarged the rent reserved 
on the tolls payable under 1-he s[)ecial Act, A rents 
rcserviRl on the (‘onveyance («) of land, A (h) of 
an easemejnt;, under the special Act by a limited 
owRier, were propuily described in particulars of 
sale as rentcharges.— //c Gerard (Lord) A 
Beeciiam’s (/ONTRACT, [1891] 3 (Ml. 295 ; (53 

T.. J. Ch, (595 ; 71 Jv. T. 272 ; 12 W. R. (578 ; 7 
11, 519, G. A, 

438. Right of holder of — His right to distrain.] 

— Byton v, Denbkjii, Ruthin, A (k)R\vEN Ry. 
Oo., Rickman v, Johns (18(58), 1j, R. (5 Kq. 488 ; 
1(5 W. R. 928. 

439. — — First charge on land comprised in 
deeds of charge — Payment out of net earnings of 
undertaking — In priority to debenture-holders.] 

Tlic hol(lei*s of rentcharges created by a railway 
CO. under Lands Act, 1845, ss, 10, 11, A (diarged 
on the midoriaking oE the co., have a first charge 
on the lands of tho co. comi)rised in the deeds of 
charge, A are entit/l(Kl to have their j*ent-<fiiargos 
paid out of the net f*arnings of the undertaking 
in priority to debent/ure holders. — Eytgn v, 
Denbigh, Rum in, A Oorwpjn Ry. Og. (18(59), 
J.. H. 7 Ki], 439 ; 38 L. J. Ch. 74 ; 20 L. T. 388 ; 
17 W. K. 54(5. 

A'imolniion : — Reid. He (><isbie, JoIiubou & Hughofl v, 

LTosbio (IDOII), 74 ,1. l\ 25, 
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Sect 3. — Coimderation for sale : Svh’SecU 2. 
Sect. 1 .] 

440. Vendors not entitled to lien for un- 
paid arrears.] — Jkiisey (Earl) v . Briton Perry 
Fix^atino Book Co. (1869), L. R. 7 Eq. 409. 
Annotations : — Refd. Re Gorard, Sc Boccham’H Contract, 

[1894] 3 Oh. 295. Mentd. Barker v. Stlokney, [1019] 
1 K, B. 121. 

441. Secured by power of entry — Power 

to enter notwithstanding appointment of receiver.] 

— PoHSTKR V, Manchester & Milford Ry. C^o., 
lie Manchester & Milford Ry. Co., Be Rail- 
way Companies Aci\ 1807 (1880), 49 L. J, Ch. 454. 

Purchase by burial board — Consideration payable 
in gross sum.] — See Burial & (Cremation, \'oL 
VII., p. 543, No. 226. 


Hkct. 4.— validity AND CONSTRUCTION OF 

AGREEMENT. 

See (fcnerally, Contract ; Corporations ; Rail- 
ways & (Canals ; Specific Performance. 

442. Validity of agreement — Agreement to pur- 
chase lands on landowners withholding opposition 
to bill— Valid — Notwithstanding want of legal power 
to make contract at time when entered Into.] — (1) 
Where an Act creating a railway co.,or giving new 
powers to an existing co., aiithorises tlio purchase 
of lands for extraordinary purposes, a person who 
agrees to sell his land to the co. is not bound to 
see that it is strictly required for such purposes ; 
if he docs not know of any intention to misapply 
the funds of the co., but acts bond fide in the matter, 
be may (;nforco pcrfoiinance of tlie contract. 

(2) Where a contract for the purchase of land 
is made by the projectors of a proposed line of 
railway, though an action at law may be main- 
tained upon the contract, a ct. of equity will not, 
simply on that account, refuse i(« interference to 
comi>el specific performance. 

(3) In a contract for the sale of land for the 
purposes of a projected railway, the vendor w'as 
describt'd iis having, so far as regarded one part of 
Uie land, no more than a mere life estate, & the 
projectors of the railway undertook to obtidn from 
Parliament powers to enable him to make a good 
title : — Held : where th<.‘y did not fullil this stipu- 
lation, or but for their own defaidt the title might 
Jiavo been perfected, they could not s(it up his 
doiiciency of title as an answer to a bill for specific 
perfonnance. 

(4) The directors of an existing railway co. 
applied to Parliament for an Act to make a branch 
line & a diverging line, one of which would touch the 

E roperty of a landowner, & the other pass through 
is house & garden, lie opposed their bill. They 
entered into an agi'eemorit with irirn 1o buy his 
land at a certain price, & on this consideration he 
wiflidrcw Ids opposition to the bill, which then 
passed, but did not give the power to make the 
diverging lino, but only empowered them to make 
tbe brancli line. The landowner executed his part 
of the agreement, the directors did not execute 
theirs, but after some time determined not to make 
the branch line, Ac gave the landowner notice that 
they should not want his land. He filed a bill for 
specific performance : — Held : tis the contract was 
one in furtherance' of th(' general obj«*cts of the co., 
although (lie co. was not at the lime of making 


it empowered to execute the works for which the 
land was wanted, it was not a contract ultra vires 
of the directors, & the person who bad contracted 
to sell tbe land was entitled to specific performance. 
— Eastern Counties Ry. Co. v. Hawkes (1855), 
5 If. li. Cas. 331 ; 24 L. J. Ch. 601 ; 25 L. T. O. 8. 
318 ; 3 W. R. 609 ; 10 E. R. 928, H. L. ; affp. 
8. C. sub nom. Hawkes v. Eastern Counties Ry. 
Co. (1852), 1 Be G. M. & O. 737, L. C 

Annotations: — As to (2) Consd. Haynos v. Haynos (I86J), 
1 Drew. & Sm. 426. As to (4) Ooniid. Lindsey t>. G. N. Ry. 
(1853). 10 Haro. 664. Distd. Caledonian & l)iimbart/r>n- 
shire Junction (’o. v, Helensburgh Harbour Trustees 
(1856), 27 L. T. O. S. 241. ^nsd. i’reston v. Idvernool, 
Manobest.er etc. Ry. (1856), 5 H. L. Ctw. 605, Distd. Bedford 
& (Cambridge Ry. v. Stanley (1802), 2 Jolm. Ac H. 746. 
Consd. Taylor v. Chichester & Mldhurst Hy, (1870), L. R. 
4 H. L. 628. Distd. Sun Permanont Benefit Bldg. Soe. v. 
Western Suburban Ac Harrow Road Porinaueut Bldg. Sue., 
119211 2 Ch. 438. Reid. Stuart w. L. Ac N. W. Ry. (1852), 
15 Beav. 513 ; Ffooks r. South Western Ry. (1853), 1 Sin. Ac 
G.142 ; ShreuTsbury Ac Birmingham Jly. v. L. Ac N. W. Ky. 
(1853), 4 De. G. M. Ac G. 116. Refd. South Yorkshire Ry. 
Ac River Dun Co. v. G. N, Ry. (1854), 7 Ry. & Can. Cas. 
744 ; Norwich Cor^n. v. Norfolk Ry. U865), 4 E. Ac B. 
397 ; Bateman v. Ashton-uiidcr-Lyno Corpu. (1858), 
3 H. Ac N. 323 ; Maunsoll v. Mid. G. W. Ry. of Ireland Ac 
G. N. Ac W. Ry. of Ireland (1863). 8 L. T. 347 ; Hl-eele v. 
North Met. Ky. (18(57), 2 Ch, App. 238, u. ; Ashbury Ry. 
Carriage Ac Iron Co. v. Riche (1875), L. R. 7 H. L. 053 ; 
A.-a. V. . E. Ky. (1879), 1 1 Cb. I). 440 ; Sun Permanent 
Benefit Bidg. Sue. v. Western Siilnirban Ac Harrow Ruud 
l*ermanont Bldg. Soc., (1920J 2 Ch. 144. 

443. — If contract could be law- 

fully entered into by company after incorporation.] 

— (1) Where the projectors of a railway co., in 
order to induce a landowner to withdraw Ids 
opposition t/O them bill, enter into a contract with 
him, in which the stipulation is that the contract 
is to be peulormed by tho co. after the C(». sliall 
have obtained an Act of incorporation, su<;h 
contract to be valid ought to be one Avhich luigld br* 
lawfully made by the co. after incorporation. 

(2) It is ultra vires of a corpn. for liie purpose of 
making a railway, Ui entc'r into a covenant. tD pay 
a large sum of money to a man for not opposing 
the passing of the co.’h bill in Parliament.. 

C. was a landowner, a railway co. was prfijoctofl, 
At for the intend(*d railway some of his land would 
be required. He threatened to oppose the bill. 
The pj'oject.ors entered into an agreement with 
him, that in case tiie co. should obl.ain an Act 
of incoiqioration, the co. should pay to C. £1,000 
for all lands required by tJie co. for the due making 
of the railway, & £4,000 for residential injury to 
the estate At hall of also that a t.unnel siiould be 
constructed in a particular manner through a j^art 
of bis property, & a passenger station should be 
made, etc. ; 0. withdrew Ids opposition, Ac the 
bill passeii ; tlie railway was not made nor were the 
lands required : — Held : this was not a (contract 
which on the mere passing of the bill entitled 
to claim from the co. payment of the money. — 
Preston v. Liverpool, Manchester Ac New- 
castle-upon-Tyne Junction Ry. Go. (1856), 
5 H. L. Cas. 605 ; 25 L. J. Ch. 421 ; 27 L. T. O. 8. 
2 ; 2 Jur. N. 8, 241 ; 4 W. R. 383 : 10 E. K. 1037, 
JT. L. 

Annotations : — As to (1 ) Consd. Taylor v. ClilcliOBlor Ac Mid- 
burst Ry. (1867), L. R. 2 Exch. 356. Re!d. Shrewsbury v. 
North Btaflordshlre Ry. (1860), L. R. 1 Eq. 593 ; Maim 
r, Edinburgh Northorn Tram. Co., 11893) A. C. 69. As to 
(2) Consd. Caledonian Ac Dumbartonshire Jimotion Co, t». 
Helensburgh Harbour Trustees (1856), 27 L. T. O. B. 241 ; 
Taylor v, Chichester & Mldhurst Ry. (1867), L. R. 2 Exch. 
356. R^d. Scottish North-Eustem Ry. v, Stewart (1859), 
33 L. T. O. a 307, H. L. 

Au agi*e<,nient, to conieouKation for 
lands tnkeii by a inunicipallf y must 
either be authorised by a resolution of 
tho council or afl^^mards confirmed 
by it. — SwiKi' CuitiiKNT (City of) v, 
Lksuk, [1917] 1 W. W. R. 1089; 10 
Bask. L. R. 126.--CAN. 


PART V. SECT. 4. 

f. Validity of ayrremmt — Whether 
bye-taw d’* notice essential — Rritish 
Columbia Highmiy y/d.]— Although a 
bye-law Ac notice thereof arc necessary 
to compulsory expropriation under the 


above Act, tliev are not essential w hoi'C 
tlie expropriation Is voluntary.— Hopk 

V. SmiRKY Ac V. V. Ar E. Ry. (1914), 29 

W. L. R. 525 ; 7 W. W. R. 175 ; 20 
I). L. R. 640 ; 20 B. O. R. 434.— CAN. 

g, Necessity for resoltUUm of 

council or subsegment conflrmation.lr^ 
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444. Persona] compensation.]' 

By articles of a^aeraent under seal bet ween deiis. 
of the one part & pltf. of the other part, after 
I’ociting that plif. was the owner of a certain estate, 
& that defts. had given notice of their intention 
to apply, in the then session of Parliament for an 
Act enabling them to const^ruct a certain extension 
line of railway in the agreement described, & that, 
inasmuch as the line of the railway would pass 
through pltf.’s estate in such manner as to inter- 
sect & damage same, plif. had intimated to defts. 
his intention to oppose the passing of the bill, 
but had agreed to withhold his intended t)pposi- 
tion upon the terms thereinafter contained ; it 
was agreed, inler alia, between pltf. defts., 
lii'st, that in the event of the bill being passed into 
an Act during the then session of Paiiiamenl, 
defts, would construct the line of railway so as to 
enter & pass through the estate of the pltf. within 
certain specitled limits ; & secondly, in the like 
event that defts. would purchase from pltf. at the 
pri(5e of ;JB2,000, certain land of Ills required for the 
coiLsiruction of siicli railway ; tSc thirdly, in tlie 
like event defts. would pay to pltf., in addition to 
tli(.' sum of £2,000, & within three, calendar months 
after the passing of the bill, the further sum of 
£2,000, as & for a personal compensation for the 
annoyance, disturbance, inconvenience, damage, 
loss & injury which he had sustained, & might or 
would sustain in respect of the sporting jiroserva- 
iion of game upon his esiat e, by or in consequence 
of the construction of the intended railway, &. 
of the Parliaimnitary <fc other surveys, other 
works constructed therewith ^ incidental t hereto ; 
&, by the last claus<; of the agreement, it was 
provided that the agreement sliouhi be void if 
defts. failed to obtain t he Act in the yiresent session 
of parliatuent^ : - Held : the agiHiCincnt was pei*- 
fectly valid the payment of the purchase-money 
into ct. was a fullilmont of the contract to pay it 
to a tenant for life. 

By Lands Act, 1845, sect. 73, a teriaui for life 
may not take for his own use money which may be 
contracted to be paifl, either in consideration of 
his not op[)osing a liill, or for any special damage 
t-o b(! dom*. to himH(‘lf with reference to the sevei*- 
anco of l-hc3 estatti ; A it is for the Cli. Lt;. to 
determine what poition of sueli money is to be 
Jissigaed to tlie (.en.'int for life,, in respect of his 
own personal griiwauce. But the tenant for life 
is still yjerfectly competent at law to enter into a 
contract for the whole estate, for tlie whole damage 
by severance, & for the withdrawal of opposition 
to a bill as the condition of t he contract that may 
be entered into. — T avlok v. ()iiic:HE8Tb:H MlD- 
iiuitST Ry. Co. (Diuectohs, m'o.) (1870), L. 11. 
1 II. L. 028 ; 39 L. J. Ex. 217 ; 23 L. T. 057 ; 
35 J. P. 228, 11. L. 

AniiotaJiona : — Consd. (lUest v. Poolo & Bourncinoiith lly. 

(1870), lu R. 6 O. P. 553 ; A.-Ci, v. G. E. Ky. (1879), 

11 Ch. 1>. 449. Refd. llicho V, Ashbury Uy. (Jarriago (7o. 

(1874), Jj. It, 9 Exch. 2i{4. Mcntd, iJrivcr v. KiJigstoii 

iligliway Board (1871), 20 VV. li. 20. 

445 . Agreement to purchase lands re- 

quired if Act obtained — Valid.] — Scottish Noimx- 
Eastehn lly. CXi. v, Stewart, No. 1 , ante, 

446. Though com] any not in 

existence at time of contract.] — Bedford «fc Cam- 
BiuDGE Ry. Co. V, Stanley (1802), 2 .fohn. & 11. 
740 ; 1 New Rep. 162 ; 32 L. .T. (4h. (iO ; 7 L. T. 
477 ;9Jur. N. S. 152 ; 11 W. R. 139; 70 E. R. 12()0. 


AHnuiatitm Kemp v. 8. E. Ry. (1872), 7 Ch. App. 

364. 

447. Construction of agreement — Agreement to 
pay on passing of Act — Covenant absolute — ^Though 
undertaking not constructed or damage done,] — 

By an agreement under seal between pltf. &; defts* 
promoters of a bill in I^arliament for making a 
railway, after reciting that the line of railway was 
proposed to be carried close to pltf.’s park, & 
through some of his land, that ho had opposed 
the bill, but in consideration of the covenants 
therein had acceded thereto, it was witnessed, 
that, in consideration of the covenants on defts.* 
part, pltf. did covenant that he would accede to the 
bill, piovidod it passed in the present or ensuing 
.session of Parliament ; &, in consideration of the 
assent given to the bill by pltf., defts. covenanted, 
that, in the event of the bill passing, the co. should 
pay him for so much land intersected by the lino 
as might bo required, at the rate of £12U per acre ; 
& that they should pay him £3,000 in full compensa- 
tion for the general damage which the lino should 
or might do to the mansion, park estate, including 
tlierein the ci'ossing of the road near the ontratuie 
of the park, tlui obstruction of views, etc., the 
expense of temporary resitiemee during the 
of the works, the depreciation in value as a resi- 
dence, the additional expense in the cultivation 
of the farms, by tlie alteration of the road, & 
all other damage to be done to the mansion & 
park. Pltf. agreed, on tender of £120 per acre, 
& £3,000, that ho would convey; — Held: doffcs. 
had thereby bound tlicmselves that the co. should 
pay the £3,000 on the passing of the Act, 
although the railway should not be constructed, 
or any actual damage be done to pltf. — B iand v, 
Crowley (1851), 0 Exch. 522 ; 0 Ry. ifc Can. Cas. 
750 ; 20 L. J. Ex. 218 ; 17 L. T. O. H. 207 ; 155 
E. R. 050. 

AniwtcUiojis : — Consd. ProBtou v. Liverpool, Mancliestor & 

NowcaHtle-upon-Tyiio .Timctlon Ky. (1851), 1 Him. N. S, 

586. Distd. Giigo V. Newmarket Ky. (1862), 18 B. 457. 

Betd. South Yorkshire Ky. & Klver Duu Co. v. G. N, Ky. 

(1853), 9 Exch. 55. 

448. Contract conditional on entry.) — 

Gage v, Newmarjcftt' Ry. Co. (1852), 18 Q. J1 
457 ; 7 Ry. & Can. Cas. 108 ; 21 L. J. Q. B. 308 ; 
10 L. T. O. S. 155 ; 10 Jiir. 1130 ; 118 E. R. 173. 
Annotations : — Consd. Easteuu Counties Ky. v. Huwkca 

(1855). 5 H. L. Cas. .331 ; Hcoltish North-Eostom Ky, v, 

Htow-art (IB-jO), U3 L. T. O. S. 307. Refd. Norwich Corpn. 

V, Norfolk Ky. (1855), 4 E. & IL 397 ; Preston r. Liverpool, 

Mauchest-cr, et,c, Ky. (1850), 5 H. L. Cas. 605 ; Taylor r. 

Chichester. & Mldhui-st Ky. (1867), L. K. 2 Exch. 366 ; 

Hamiucrsmith, etc. Ky. r. Brand (1869), L. K. 4 II. L. 171. 

449. Landowner not entitled on 

abandonment of undertaking— Contract conditional 
on making of railway.] — Preston v. Liverpooi,, 
Manchester & Newcahtle-upon-Tvnk Junuiiqn 
Ry. Co., No. 413, ante. 

450 . Contract conditional on 

beginning to execute works.] — An incorporated 
railway co. obtained an Act for making a branch 
within seven years. They gave the usual notices. 
While their bill was before Parliament they agreed 
to purcha-se. the land of a certain owner. It was 
a term of this contract that it should not be 
cmforced against the co. within the seven years, 
& the purchase-money was to be paid when the co. 
on obtaining their Act should have begun to 
execute the brancli. The co. obtained their Act, 
but never executed or began Id execute the 
brancli. The seven years expired: — Held: (1) 


h. Conslrudion of 
Agreenuint to mty on mafdna railway. 1 — 
A ry. CO., obtained an Act for making 
a branch within 7 years. They agreed 
"fjoi’ehttnd to purchase laud, on con- 
ditions that the contract should not bo 


enforced ugahist tl»e co. witlhii that 
lime, & that tJio purcJuise-moiioy 
Hhonld bo paid when they “ began to 
execute the branch.*’ Tlic branch was 
never cxcciitod or begun. The 7 years 
expired ; — Hcid : obligation to pay 


the purchaHO-jnoiicy tlid not artsc, — 
Edinhuruii, Pektu 8: Dundee Kt. 
(^u. V. Pmixir (1857), 2 Moeq. 514, 
H, L. — SCOT. 
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Compulsory Purchase op Land and Compensation. 


Sect, 4. — Validity a?id consirucHon of agreement, 
Scclti. 5 fi. Part VI, Sect, 1 : Sub -sect, 1, 
A. B , ; sub-sect 2, J,.] 

poiinisfcjive words in an Act of Parliament are not 
obligatory ; (2) the co. w(.to not bound to execute 
or begin to execute the branch ; (3) as they had 
not cxeciit(^d or begun to execute the branch their 
obligation to pay the jiurchase-money did not 
arise ; (4) altbough tliis miglit- appear hard on the 
vendor, inasmuch as he was kept for seven years 
in suspense without the power of dealing with 
his property, yet that very inconvenience might 
have formed an ingredient in tiie price contracted 
for. - KDiNiUTHcuf, Pkrtii <fc Dunoek Ky. Co. v, 
PiiiLLir (1857), 28 li. T. O. S. 345 ; 3 Jur. N. 8. 
249 ; 5 W. P. 377 ; 2 Macq. 514, H. L. 

Annohitums : — As to (i) Consd. Scottiftli Korf-li 'Eastern By. 
V. Stewart. (1851)). L. T. U. S. 307 ; l)arla‘^toii L. B. r. 
L. & N. W. Ity., fl81)4J 2 Q. B. 094. Reid. JL v. French 
(1S78), 3 g. B. D. 167. As to (2) Gonsd. B. v. O. W. By. 
(1693). G2 L. J. Q. B. 572. 

45 X, Contract conditional on 

breaking of ground.] -Sc orrisii Noirrii- Pastern 
Ky. C'o. i\ Stewart, No. 1 , o7iie. 

Specific performance of agreements.] — See J*art 
X., J70st, 


Sect. 5.— PAYMENT AND COMPLETION. 

452. Conveyance or contract must be in writing — 
Special Act.] — Doe d. IIobins v, Wahwu’K 
(^ANAL Co. (183(»), 2 Ding. N. C. 483; 2 Scott, 
717 ; 132 K, K. 189. 

Antuilatiou, — Consd. Harborough v. Shardlow (1840), 7 
M. & W. 87. 

453. .] — llAnBORouoH (Kahl) v. 

Shardlow (1840), 7 M. <fc W. 87 ; 2 Hy. <& Can. Cas. 
253 ; 10 li. J. Kx. 245 ; 151 E. It. 090. 

Annot(Uion : — Mentd. Bochdalc Canal Co. v. King (1849), 

14 .lur. Hi. 

454. Condition precedent to payment or right to 
sue Consent of Court of Chancery.] Pokcbek 
V. (tAHDNP:r (1849), 8 V. B. 401 ; 19 E. J. C. P. 03 ; 
14 T.. T. O. S. 221 ; 14 Jur. 43 ; 137 E. Ji, 588. 

455. Not taking of land nor damage done 

— Covenant for payment absolute.] — Bland v, 
Crowley (1851 ), 0 Exch. 522 : 0 By. (Jan, (Jas. 
750 ; 20 D. J. Ex. 218 ; 17 L. T. O. S. 207 ; 155 
E. B,. 050. 

Anmdatioris : — Consd. Gage v. Newmarket By. (1852), 
18 y. B. 457 ; Preston v. Liverpool, Manehosior New- 
oaHtlo-npoH'Tyno Junetion By. (1853), 7 By. Hi C>'an. Can. 
1. Bold. South YorkHliiro B>^ & lliver Dun (Jo. v. G. JS’. 
By. (1853), 9 Exch. 55. 

456. Delay in completion — Default of vendor 
in possession — Deterioration by permissive waste ~ 
Purchaser entitled to compensation.]— Beg iont’h 
Canal ('o. v. Ware (1857), 23 Boav, 575 ; 20 

T. Ch. 500 29 L. T. O. S. 271 ; 3 Jur. N. S. 

924 ; 5 W. B. 017 ; 53 E. B. 220 ; subsequeni 
proceed i 71 (fs, sub noui. Ware v, Begent’s Canal 
Co, (1858), 3 Do G. & J. 212, J^. C, 


Anmdaiiofia : — ^Refd. "Re Pigoit & 0. NV. By. (1881), 18 Ch. D. 
140 ; Rc CaryElwea' Contract, |1906] 2 Ch. 143. Mentd. 
Mason v, Stokes Bay By. & Pier Co. (1862), 1 New Bop. 
84 ; Harding v. Met. By. (1872), 7 Ch. App. 154 ; Clarke 
V, Ramuz (1891), 60 L. J. Q. B. 679. 

457. Money deposited in bank by agreement — 
Bankruptcy of bankers before completion — Loss 
borne by vendors.] — St. Paul v, Birmingham, 
Wolverhampton & Stour Valley By". Co. 
(18.53), 11 Hare, 395; ] Eq. Bop. 274; 21 

L. T. O. S. 220 ; 17 Jur. 1170 ; 1 W. U, 404 ; 
(58 E. R. 1291. 

Specific performance.1 — Sec Part X., post. 

Lien of unpaid vendor— Enforcement of.] — See 

Pari X., post. 

Interest on purchase-money.] — See Part X., 2 ^ost, 


SioGT. 0.™ COSTS OF ARBIIRATION. 

See Lands (Causes (Taxation of frosts) Act, 
1895 (c. 11), s. 1 (1). 

458. Liability for — Lands Act, 1845, not applic- 
able — No provision as to costs In award — Pro- 
moters not liable.] — C., a lessee under a buikling 
lease, agi'etul, in 1800, to sell part of the demis<‘(i 
premises to a railway co., the price, in cas(^ of 
difference, to be referred to a siuweyor, to be 
agreed upon between the pai‘ties in Hie usual 
inanner. 'Tiie eo. bad, at the date of the agree- 
ment, a bill before Parliament (o enable th(»m 1o 
take C.’s land, but it Jiad not then beccjini* law. 
The surveyor made his award in 18(58, but made uo 
provision as to tJu; costs of th(‘. referenee : — Held : 
Lands Art, 1845, did not ai>j)ly (^ could not g(‘t 
such costs from the co. ; (2) tlie relation of V(.*ndor 

purebasiu* was not established till the price was 
ascertained C. must pay the outgoings froin tlui 
land until tlie date of Hie award was not- entitled 
to interest on the purciiasiemoney up to that. date. 
— CaTJ-ING l\ (rHEAT NORTHERN BV. CO. (1899), 
21 L. T. 799 ; 18 W. B. 121, C. A. 

Annotation : -Refd. Rhyb v. Dare Valley By. (1874), 23 

W. B. 23. 

459. Taxation of — Under Lands Act, 1869, s. 1 
—Act not retrospective.]— Doulton v. Metro- 
iHiLiTAN Board of Works (1870), 1^. It. 5 Q. B. 
333 ; 39 L. .L Q. B. 195 ; 18 W. B.. 790. 

Anmdations : — Consd. Wombwcll v. Ba.rti(=!l<^y (.'urpn. (187 7), 

36 L. T. 70S. Mentd. Rv Burdiikin, 11895J 2 Ch. 136. 


460. Only when arbitration proceed- 

ing under Lands Act, 1845 — Not when special 
provisions introduced.] — Douj.ton v. Metro- 
politan Board op Works, No. 159, ante. 

461. — — ,]— WOMBWET.I. V. 

Barnsley CkiupN. (1877), 30 L. T. 708 ; 41 J. I*. 
502. 


Annotation : — Refd. Rc Burdokiu, [1895] 2 Ch. 136, 

SeCf further, Part VII., Sect. 5, sub-sects. 12, 13, 
post. 


PART V. SECT. 5. 

i. Where tenant for life has solch] 
-The full amount of compensation 


agreed on should not bo paid to a tenant 
for life jiotwit bHtanding that the 
Railway Act omits to provide for its 
apiiUeai ion. If it ho doew the perHon in 


remainder may recover frjjm the expro- 
priator the amount of his Inteivst. — 
(.'ATUiilu^N V. Wkjlk (1876), 24 Gr. 8, — 

CAN. 
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Part VI.- Procedure to acquire Land otherwise than by 

Agreement. 


Sect. 1.— CONDITIONS AS TO EXERCISE OF 

POWERS. 

SuB-HECT. 1 . — Amount op Funds. 

A, Suffickmcy of Futidft, 

462. Funds InsulUcient to complete under- 
taking — Promoters restrained from proceeding with 
purchase- Provided application for injunction made 
promptly.]— A (Mii v. Rpxiknt’s Canai. Co. (1815), 
Coop. G. 77 ; 85 E. li. 483, L. C. 

Annotaiioyifi ; — Coiisd. Kinprs Lyim Corpn. v. Pcrnborton 

(1S18), 1 Swan. 244 ; Salmon v. Kamlall (1838), 3 My. & ("r. 

439; Cohoii V. Wilkinson (1849). 12 lloav. 138. Refd. 

Divor Dun Navijyation Co. v. North Midland II, v. (1838), 

1 Uy. & Can. Cos. 13ri ; York &, Midland Ity. v. It. (18.53), 

17 Jnr. 090 ; Ellko v. lloupoll (1803), 32 Beav, 308. 

Mentd. Barker v. North Staff ordsliirc By. (1848), 5 By. &. 

Can. Can. 401. 

463. .] — Kin(j’s Lynn Corpn. 

V. Femrerton (18J8), 1 Swan. 214 ; 3(5 E. li. 375. 
Annotations Consd. Salmon u. Randall (1838), 3 My. & Cr. 

439; Colum v. Wilkinson (1849), 5 By. & Can. Cjih. 741. 

Refd. W are r. (Irand Junction Water tJo. (1831), 2 Buss. & 

Al. 470 ; York & Midland By. v. B. (1853). 17 Jur. 090. 

464. Funds insufficient to pay price of land 
taken Town improvement commissioners-' Not 
restrained from proceeding with purchase.] — The 

coimvs. appointed uinJor Uu^ local Acts of Farlia- 
mont for iininoving the town of CL have, upon the 
t-ru(* construcliori of those Acts, *-1 coniinuint? right 
I/O ('x<4cise, from time to lime, the power thereby 
vestc‘d in tJicm, of taking property for the purposes 
of the Acts, A: of referring the assessment of the 
prio(‘ to a .jury, so long as may be required for 
<‘aiTying into full ell\‘ct the purposes contemplated 
by the Acts. 

A person whose ])roperty is requin'd by the 
(•onus, for the purposes of tin* Acts is not entitled 
to r(‘slraiu tlnan, by injunction, from taking the 
ste])s i)T*(‘scribed by the Acts for obtaining jxisses- 
sion of tin* property, until they shall have shown 
a sullicient. iniHl in Juind to satisfy the price which 
may lx* awarded to Ifnn, or until they sliall have 
shown the means by wliich t h(*y propose to jirocnre 
it. • Salmon v. Fandall (1838), 3 My. ck- Cr. 
rSi) ; 40 K. li. 000, I,. (\ 

Annotations Reid, f’olien v. Wilkinsnn (1849), 12 Boav. 

Ui8 ; Ha.yncs t\ Hayrms (18dj), 1 Drew. & Sm. 420. 

Mentd. .Salisbury r. G. N. Ity. (18.52), 21 L. J. g. B. 185, 

if. Subscript io) I of Capital, 

Sec Lands Act, 1845, ss. 10, 17. 

465. Application of s. 16 -Not to extension of 
railway by funds to be raised by new shares.] — 
— liHrids Act, 1845, s, 16, does not .apply to a 
case vvliere an extension line of railway is to be 
made by an existing co. by means of funds to bo 
raised by new shares in such co. — R. v, (Djeat 
Western Rv. Co. (1852), 1 E. iV- B. 253; 22 
J^. J. Q. B. 05 ; 20 L. T. O. S. 03 ; 118 E. R. 434 ; 

. proceed bifjs, sub non). Great Western 
Ry. Vo. V. K. (1853), 1 E. B. 874. Ex. Ch. 
Annotations : -Fplld. Weld v. L. S. \ . By. (1862), 32 

Beav. 340. Mentd. yiiackell v. West (1859), 2 E. & E. 


320 ; Forbes v. Lee Conservancy Board (1870), 48 L. J, Q. B. 

460 . Not to branch railway authorised to 

be made by existing company.] — Weld v. South 
Western R-y. Co. (1803), 32 Beav. 340 ; 1 New 
Rep. 41 5 ; 33 L. J. Ch. 142 ; 8 L. T. 13 ; 0 .fur. N. 8. 
510 ; 11 W. R. 448 ; 55 E. R. 133. 

467. Not to entry under s. 85.] — Great 

Western By. (]o. v. Swindon & Cheltenham 
Ry. (]o., No. 36, ante, 

468. May be superseded by terms of 

special Act.] — Great Western Ry. (’o. v, 
Swindon Cheltenham Ry. Co., No. 36, auic. 

469 . Clause requiring deposit to be 

made — Deposit duly made.] — Manchester, Shef- 
field &; Jancolnsuiiie Ry. C^o. v, Sheffield & 
South Yorkshire Naviuation Co. (J890), 6 
T. J.. R. 414. 

470. Notice to treat not necessarily exercise 

of compulsory powers within s. 16.] — It is no 

answer to an action against a railway co. for not 
issuing their warrant under Lands Act, 1815, s. 39, 
for Gie assessment of compensaGon for land whicii 
they have given notice of their intention to pur- 
chase, that the undertaking wtis intended to bo 
cari’ied into elTect by means of a t;ei*tain capital, 
& that the whole amount has no<> b(HUi subscribed, 
as required by s. 16, the notice to treat not neces- 
sarily being an exercise of the powei’s of the Act 
in relation to the compulsory taking of latid. — > 
Guest v. Poole & Bournemouth Ry. Co. (1870), 
L. R. 5 a y. 553 ; 39 L. .L C. P. 329 ; 22 L. T. 
589 ; 1 8 W. R. 836. 

Annotations: — Consd. (i. W. By, v. .Swindon &c. ClioKcnham 

By. (1884), 9 Ai»i>. (3as. 787 ; He Uxbridge & llickmatia- 

worth By. (1890), 43 Ch. I). 536. 

471. — .] -FoJtD V. Plymouth, Devon- 

POHT iSi South Wiostkkn Junction Ry. Co., 
[1887] W. N. 201. 

Effect of notice to treat generally.] — See Sect. 2, 
sub-sect. 5, post, 

472. Effect of Lands Act, 1845, s. 16 — Exercise 
of compulsory powers before capital subscribed 
Illegal — Although land of third party compulsorily 
taken on another part of line.] — R. v, Ambergate, 
Etc. Ry. Vo. (1853), 1 K, ^ B. 372 ; 22 L. J. Q. B. 
J91 ; 20 j.. T. O. S. 216 ; 17 Jur. 668 ; 118 E. R. 
475. 

What amounts to exercise of com- 
pulsory powers.] - No. 470, ante. 

473. Evidence of subscription of capital — Certifi- 
cate of two justices or police magistrate — Conclusive 
unless obtained by fraud.] — Ystalyfi4R,a Iron 
Co. V. Neath &> Brecon Ky. Co., No. 189, post. 


SuB-siocT. 2 . — Limit op Time. 


A. In General. 

Lands Act, 1845, s. 123. 

474. Construction of s. 123 — “ Powers of pro- 
moters — Mean powers of several promoters of 


PART VI. SECT. 1, SUB-SECT. 2.— A 
j. 


Construction of s. 123 ]\rcan. 
‘ . Art ” -7.and tu/:n 

Uf Hrot'isional Order. ] — Ijiiidi 
Act, JS4.), 8. 123, limits Uiu Uinci fo: 
1 purcliaso. if m, jxuiod ii 

tJiroc yearn after llu 
Passing of a special Act. The Militarj 

iSnXo 1892, incorporating tlx 

Lauds Act, enacted tJiat “ in its con 


slrnction & In that of the incorporated 
Acts, it should be doomed the speeiuJ 
Act.** It also enac'tcd that the pro- 
visions of the Incorporated Acts with 
respect to conipulsoi-y purchase should 
not lx* put in force until a I'rovislonal 
Order had lioen made & sancilcned by 
statute. A Provisional Order authoris- 
ing the taking of lands was contirmed 
in 1895. In, Feb. 1898, a notice to 


treat was served, &: stei»s were taken 
to have eompeusation apeertained by 
arbitration. In .lune, 1898, an action 
was brougiit to restrain art)it ration 
proeeedingp : — Held : the “ special 
Act ** within Lands Act, 1815, was 
Military J,andH Act, 1892, together 
with the Act of 1895 cMmUrmiiig the 
Ih'ovlsional Order.- -H ili. r. Haiue, 
118991 1 L 11. 87.— IR. 
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^.ci. 1 . — Conditions as to exercise of powers : Svb~ 

several special Acts — Not several powers of pro* 
motors of each special Act.] — S pakkow v , O.kfohd, 
AV 0 IWF 8 TKU WOLVEIUIAMPTON KY. ('O. (1851), 
0 Haro, 436 ; 18 L. T. O. S. 116 ; 68 K. R. 580 ; 
subsequent proceedings (1852), 2 Do (i. M. & G. 94, 
L. JJ. 

Annotafions : — Refd. 8t. Thomas* Hospital v. Chnrhig Cross 
Uy, (1800), L. .r. Ch. 305. Mentd. Salisbury t). O. N. 
Ity. (1852). 17 Q. B. 840 ; Phioiiin t>. London & Biaokwalf 
By. (1854). 1 K. & J. .34 ; Hpaokman r. O, W. Ry, (1855), 

1 Jur. N. 8. 790 ; Hodtfos v. Mot. Ry. (1800), 28 Boav. 
109 ; HayrioH v. Hayuos (1861), 1 Drew, & 8m. 426 ; 
llcddin V, Metropolitan Board of Works (1862), 7 L. T. 6. 

475. — “ For compulsory purchase & 

taking of land ’’ — Do not Include powers for carry- 
ing into effect purchase already made.] — Sparrow 
V, Oxford, Wohcehter & Wolveiitiami»ton Ry. 
Co. (1852), 2 J)o G. M. & G. 94 ; 7 Ry. & Can. Oa.s. 
92 ; 21 L. .1. Oil. 731 ; 19 L. T. O. S. 131 ; 16 
Jur. 703 ; 42 K. R. 806, L. J.T. 

zl/i/ioia/ions Consd. I'lnchlii v, London & Blaokwall Ry. 
(1864), 1 K. & J. .31 ; Sparkman v. G. W. Ry. (1866), 

1 Jur. N. H. 790 ; HediKeH t?. Met. Ry. (1860), 28 Beav. 
109. Refd. Haynes v. Haynes (1861), 1 Drew. & Sni. 
420 ; Heddin v. Metropolitan Board of Works (1862), 

4 DeO. F. & J. .632 ; Fumiss v. Mid. Ry. (1868), L. H, 6 Kq. 
473. Mentd. St. Thomtis’ Hosidtal v. Charing Cross lly. 
(1861), 1 John. & H. 400. 

7i. How Fixed. 

476. No period prescribed by special Act — Lands 
Clauses Acts not incorporated — Powers exercisable 
so long as necessary to carry out purposes of special 
Act.] — Salmon v. Randall, No. 464, ante. 

477. Lands Clauses Acts incorporated — 

Period limited to three years.] — Seymour v. 
Iaindon & South Western Ry. Co. (1859), 33 
L. r. O. S. 280 ; 5 Jur. N. S. 753. 

478. Period prescribed by special Act — Three 
years “from passing of “ Act — ^Day on which 
Act received royal assent excluded.] — Under a 
special Act, which incorporated Lands Act, 1845, 
a railw’ay co. were empowered to take lands com- 
pulsorily for the purpose of their undertaking, & 
the powei’s of the co. for Giis purpose wx*re to 
cease after tlic exi)iration of three yeara from the 
passing of the Act. Tlie Act received tlio royal 
assent on Aug. 9, 1899, & on Aug. 9, 1902, the co. 
gave lo pltfs. a notice to treat for the purchase of 
lands belonging to tiiem & scheduhid in the si)ecial 
Act. ^ On an application for an injunction to 
restrain the co. from proceeding under this notice : 
— Held : the day of tJie x>assirig of the Act must 
be excluded in the computation of the three years, 
& the notice was served in time. — Ooldsmiths* 
Co. V. West Metropolitan Ry. Co., [1904] 1 

K. R. 1 ; 72 L. J. K. B. 931 ; 89 L. T. 428 *, 68 
J. P. 41 ; 52 W. R. 21 ; 20 T. L. R. 7 ; 48 Sol. Jo. 
13, C. A. 

479. “ Within three calendar months “ — 

Promoters not allowed to compel parties referred to 
In Act to sell after expiration.] — Tone River 
Conservators v. Ash (1829), 10 B. & 0. 349 ; 8 

L. J. O. S. K. B. 226 ; 109 E. R. 479. 

A /molalions : — Mentd. Bridgwater & Taunton C^aiial Co. v. 
Bluett (1829), 10 B. & O. 393 ; Bower v. Griffith (1868), 
16 W. R. 540 ; Hr St. Alpliago, London Wall (1888), 59 
L. T. 614 ; Salford Corpn. v. Lancoshlro County Council 
(1800), 25 Q. B I>. 384. 

For completion of works.] — See i)articular Titles, 
passim. 

(\ What amounts to Fxcrcisc of Cowers within 

prescribed Period. 

480. Notice to treat — Summoning of jury before 
expiration of time — Assessment made after — 
Injunction to restrain promoters from proceeding 


granted— Pending decision of court of law whether 
powers determined.] — By a railway Act it was 
provided, that the powers of the co, for the com- 
pulsory purchase or taking of lands should not be 
exercised after the expiration of three year's from 
the passing of the Act. This period expired on 
July 4. The co. having given pltf. notice that they 
would take a portion of his land under the com- 
pulsory powoi’s, a jury was summoned according 
to the pi*o visions of the Act, & assembled on 
.July 3, but did not terminate their sittings or 
make their award till July 6. Uj)on an application 
that the co. might be restrained from paying the 
money in the manner directed by the Act, & from 
proceeding to take possession of the land : — Held : 
an injunction should be granted until the opinion 
of a ct. of law should be obtained whether the 
compulsory powers had or had not determined. — 
Buocklebank V. WiimoiiAVTCN Junction Ry. Co. 
(1847), 15 Sim. 032 ; 5 Ry. & Can. Cas. 373 ; 16 
1j. j. Ch. 471 ; 9 L. T. O. S. 470 ; 11 Jur. 663 ; 
60 K. R. 765, L. C. 

AntwlaJtiona : — Consd. Kbmui’sly i\ North BtaHordahli'e Ry, 
h849), 6 Ry. & Can. C^os. 662. Expld. & Distd. R. v. 
lliruimghani & Oxford Junction Ry. (1850), 15 Q. B. 634. 
Distd. Doe d. Aiinitsiead v. North StafTordshiro Ry. (1851), 
16 Q. B. 626. Consd. Webster v. H. E. Ry. (1851), 6 
Ry, & Can. C^Joa. 698 ; Salisbury v. Q. N. Ry. (1852), 17 

Q. B. 840. Reid. Dakin v. L. & N. W. Ry. (1850), 14 
L. T. O. ,S. 503 : Birmingham & Oxford Junction Ry. v. 

R. (^1 851), 20 L. J. Q. B. 304 ; Spanow v. Oxford. Worcester 
& Wolverhampton Ry. (1852), 7 Ry. & Can. Cas. 92. 

481* Summoning of jury after expiration 

of time — Whether valid.] — Wood v. North 
Htafpordshiue Ry. (Jo. (1849), 3 Do G. k, 8m. 
368; 64E. R. 519. 

482. Valid— Mandamus to compel 

promoters to summon jury granted.] — Lands Act, 
1845, 8. 123, provided that the powers of pro- 
moters of an imdeHaking, within tJiat Act k any 
special Act there referred to, for tlio compulsory 
jmrehase or taking of lands for the purposes of tho 
special Act, should not be exercised after the 
expiration of three years from the passing of tlie 
special Act ; — Held : this clause does not prevent 
sucli promoters from summoning a jury to assess 
compensation for land at the instance of tlie land- 
owner, w'hen tho promotere ha<l, within the three 
yeai*s, by virtue of theii' special Act, given notice 
to the landowner of their requiiing such land, but 
had noglect-ed to summon a jury till the three years 
had expired, k tho promoters might, a.t the land- 
owner's instance, be compidled by mandamus to 
summon such jury. — R. v. Bihminoham k Oxford 
Junction Ry. Co. (1851), 15 Q. B. 634 ; 6 Ry. k 
Can. Cas. 628 ; 117 E. R. 599 ; ffub norn. Bir- 
mingham k Oxford Junction Ry. Co. v. R., 20 
L. J. O. B. 304, Ex. Ch. 

Annotations: — Ezpld. R. o. L. & N. W. Ry, (1851), 6 Ry. & 
Can. Cae. 634 ; .Ballybiiry v. G. N. Ry. (1852), 17 Q. B. 
840. Consd. I'inchiJi v. BlackAvall Hy. (1 854), 24 L. T. O. 8. 
196 ; Hayue« v. Haynen (1861), 1 Drew. & 8m. 426. Refd. 
Doo d. Amiltstoad v. North HtafTordshiro Ry. (1851), 16 
Q. B. 626 ; Sparrow v. Oxford, Worcester & Wolvor- 
liuDipton Ry, (1852), 7 Ry. k Cun. Cas. 92 ; Tivertou k 
North-Devon Ry. v. Loonemore (1884), 9 App. Cas. 480. 

433. Entry on land under Lands Act, 1845, 

s. 85, after expiration of time— Valid — Provided 
time for completion of works unexpired.] — Tiver- 
ton k North Devon Ry. Co. v. Loosemore, No. 
1035, post. 

434, ,] — Sparrow v. Oxford, 

Worcester k Wolverhampton Ry. Co. (1852), 

2 Dc G. M. k G. 94 ; 7 Ry, k Can. (Jas. 92 ; 21 
L. J. Ch. 731 ; 19 L. T. O. S. 131 ; 16 Jur. 703 ; 
42 E. R. 806, 1.. JJ. 

Annotations : — Consd. Plncldn v. London & Black wall Ry, 
(1854), 1 K. & J. 34 : Hedges v. Met. Ry. (1860), 28 Boav. 
309 : Haynes v. Haynes (1861), 1 Drew. & 8m. 426. 
Folia. St. Thomas* Hospital v. Charing Cross Ry. (1861), 

1 John. & H. 400. Refd. Salisbury v. U. N. Ry. (1862), 17 
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B40. Mentd. SpaokinAn v, Q. W. Ky. (1856), 1 
S. 7^0 ; Beddia v, MotoropaUtau Board of Wurka 
4 Be G. F, & J, 632 ; FumiaB v. Mid. By. (1868), 
Fq.. 473. 

435, J — SAI.ISBUBY (Marquis) 

V. Great Northern Ry, Co., No. 1039, post, 

430, & purchase-money deposited & bond 

delivered under Lands Act, 1845, s. 85 — ^Power to 
purchase land after expiration of time — ^Exercis- 
able.] — Sparrow ik Oxford, Worcester, 
Wolverhampton Ry. Co. (1852), 2 Oe G. M. & G. 
04 ; 7 Ry. & Can. Cas. 02 ; 21 L. J . Ch. 731 ; 19 
L. T. O. S. 131 ; 10 Jur. 703 ; 42 E. R. 80(5, L. JJ. 
Amiotatiotia : — Consd. Pinchln v. London & Blaokwall Ry. 
(1864), 1 K. & J. 34; Hedges v. Met. By. (I860). 28 
Beav. 109 ; St. Thomas* Hospital v. Charing CJros** Ry. 
(1800), 30 L. J. Ch. 395 ; Haynes v. Haynes (1801), 1 
Brow. & Srn. 426. Refd. Salisbury v. 0. N. Ry. (1852), 
17 Q. R. 840. Mentd. Spackmon v. G. W, Ry. (1855), 1 
Jur. N. S. 790 ; Heddin e. Metropolitan Boai’d of Works 
(1862), 4 Do O. F. & J. 532 ; FiiruKs v. Mid. Ry. (1868), 
h. It. 6 Eq. 473. 

487. Landowner entitled to have 

purchase-money assessed under Lands Act, 1845, s. 
68, after expiration of time.] — Doe d. Armitstead 
V, North Htappordshire Ry. Co. (1851), 10 Q. B. 
520 ; 20 L. J. Q. B, 241) ; 17 L. T, O. S. 59 ; 15 
Jur. 944; 117 E. R. 980 ; avAisequmt proceedbujH 
(1852), 19 L. T. O. S. 374. 

Expld. R. v. York, Newcastle & Berwick Ry. 
(1851), 6 Ry. & Can. Cas. 648. Apld. Salisbury v. (i. N. 
By. (1852), 17 Q. B. 840. Expld. Tiverton & North Devon 
Ry. V. Looseinore (1884), 9 App. Cas. 480. Refd. Sparrow 
r. Oxford, Worcester & Wolverhampton Ry. (1852), 7 
Ry. & CJan. Cos. 92 ; Cannon Brewery Co. v. ('entral 
Coni ml Bojird (Liquor Truffle), 11918J 2 Ch. 101. Mentd. 
Doe d. Hudson v. Leeds ik. Bradford Ry. (1851), 16 Q. B. 
796 ; Woi-sley v. South Devon By. (1861), 16 Q. B. 539 ; 
May V. G. W. By. (1872). Jj. K. 7 Q. B. 364 ; Dowling v. 
1‘ontypool Caerleon & Newport. By. (1874), L. K. J8 Eq. 
714 ; Finch u. L. & S. W. By. (1889), 60 L. T.350 ; Donald- 
son V. South Shields Corpn. (1899), 79 L. T. 685. 

483 , Proceedings under notice after expira- 

tion of time — & after expiration of time for com- 
pietion of works — Restrained.] — A railway co. 
having compulsory powci*s to take land served 
notice on the owrier of f^roinises, to which such 
pow(‘rs applied, of tlieir intention to take his 
property, A: took no fnrtiier stei)s towards acting 
upon that, notice, i)ut replh?d to the inquiries of 
the landowner that' tii(*y should require tlio land, 
A: intended to act on their iiotiet'. The time 
limited by the co.’s x\et for the compltdion of the 
line having expircid, &. the line having, in fact, 
been completed A:, opened, the co. procured a 
fre-ii Act extending their power to take land, 
including the premises comprised in the notice, & 
tlien claimed to proceed under their original 
notice :—Hcld : they cpidd not do so, inasmuch 
as the line having been completed for the ordinary 
puiposos of trafTic before the second Act was 
obtained, the onus was thrown upon the co. of 
sliowing t hat the land was want ed for the purposes 
of the original undertaking, & tliis onus w«as not 
discharged. — R ichmond v. North IvONDon Ry. 
Vo. (1868), 3 Ch. App. 079 ; 37 J.. J. Ch. 880 ; 33 
J. r. 80, ].. 0. 

Annotations : — Expld. &Folld. Ystalyferu Iron ( ’o. v. Neath 
& Brecon By. (1873), L. U. 17 Eq. i42. Consd. Loosomore 
r. TlvorU)U &, North Devon By. (1882), 22 Ch. D. 25. 
Reid. Tiverton & North Devon Ry. v. TiOO.semoro (1884), 
9 App. Can. 480. Mentd. Strottuu v. Groat Western & 
Brentford Ry. (1870), 5 Ch. App. 754, n. 

439 , Time for completion ex- 

ten^Ied — Notice to treat not Invalidated by lapse.] — 

J. Rv. Co.*s Act, passed in July, 1804, pro- 
ided that certain persons who had subscribed, & 
11 others who should subscribe, to the undertaking, 
lould be incorporated for tlie purijoso of making 
le railway thereby autlioriscd, Ac by the same 
ct the compulsory powers for taking lands were 
waited to tnree years, & the time for completing 
'e works to five yeai's from the passing of the 


Q. B. I 
Jur. N. 
(1862), 
L. II. 6 


Act. The CO., having obtained the magistral's 
certificate that the whole of the required capi^l 
had been subscribed for, served a notice to 
certain lands of pltfs. In 1809 the co., ha^ng 
failed to raise sufficient capital to make the Ime, 
obtained an Act, of which pltJs. had notice, for 
amalgamating their co. with the N. C^o., who were 
to make the railway, & the time for completion 
was extended to July, 1872. In 1871 the N. Co. 
proceeded under the notice ^ to take pltfs. laim. 
On a bill praying an injunction to restrain the N. 
Oo, from taking the laud, allegiug that the notice 
to treat, if valid, had been abandoned by lapse of 
time, & that such notice was invalid, as no sub- 
scription contract had been i>i*oved, A& the required 
capital had not then been subscribed for ; -Held : 
(1) under the circumstances, there had boon no 
abandonment of the notice ; (2) tlie certiticato of 
two justices or of a polico magistrate, under 
Liwids Act, 1845, s. 17, was, unless obtained by 
fraud, conclusive evidence tliat the capital was 
subscribed for, & it appeared frotn the .1. Ry. Co. s 
Act that there was a subscription contract, & the 
notice to treat was valid.~-\sTALYFERA Iron Co. 
V, Neath & Brecon Ry. Co. (1873), L. R. 17 Eq. 
142 ; 43 L. J. Ch. 470 ; 29 L. T. 002 ; 22 W. R. 


149. 

Annotation ;~-A8 to (1) Reid. Loosomore v. Tiverton & 
Norib Devon Ry. (1882), 22 Ch. D. 25. 

Effect of notice to treat generally.] —xS'cc Sect. 2, 
sub-sect. 5, poaL 


I). Failure to exercise Powers tvithin 

Period. 

490. Effect of — Mandamus to compel pro- 
moters to purchase lands to complete works 
Refused,]— The time limited by a railway co.’s 
svjecial Act for the exercise of tlio co.’s powers for 
the compulsory purchase? of lands, having actually 
expired before the granting of a writ of mandamus * 
— Held : the co. could not be compelled by manda- 
mus to purchase the? lauds necfsssary for making & 
completing a branch railway, as they had been 
r(*quired io do by a notice on the part of the land- 
owners, a month before the expiration of their 
powers. "R. v, I^ONDON At NoitTH Western Ry* 
Oo, (J851), 10 Q. B. 804; 1 E. Ac B. 199, n. ; 0 
Ry. Ac Can. Cas. 034 ; 20 L. J . Q. B. 399 ; 1 7 
L. T. O. S. 92 ; 15 J. 1\ 042 ; 15 Jur. 873 ; 117 
E R 1113 

AnnoMions .-'—FoM- K. v. South Devon By. (1851), 17 
L. T. O. S. 142. En)ld. R. v. York, NevyoonUo & Berwick 
Ry. (1851), 16 Q. B. 886; B. v. Ainbc^atx.\ By. 
(1853), 1 K. & B. 372. Consd. B.y. Dundalk & ETmiHk Uon 
Uv. (1861), 5 L. T. 25. Refd. Sliaekoll v. West (lh.i9), 8 


E. Extensimi of Time. 

491. By subsequent Act — Promoters entitled to 
take land within extended time.]— A co. were em- 
powered by Act of Parliament to take lands for 
the formation of a railway, At to deviate to the 
extent of one hundred yards from the line laid 
down in their map, provided such deviation was 
made within two years from the passing of the 
Act, winch two years would expire on July 4, 
1838. In Jan. 1 837, a deviation in the line, within 
the i^rescribed limite, was made. A subse(iueut 
Act, passed in May, 1837, enacted that the time 
by the first Act limittid for the compulsory pur- 
chase of lands should be enlarged for the term of 
one year, but providing that no deviation from the 
lino laid down should be made after fJ)e expiration 
of the peiiod by the first Act limited. The railway 
CO. having, subsequently to July 4, 1838, given 
notice to ctirtaia owners of lands on the line to 
which they had deviated in Jan. 1837, of their 
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Sect 1 , — Conditioyw as to exercise of powers : Svh- 
seci. 2, E. Sect, 2; Sub-sect, 1, A., B, <&: 6’.; 
8id)-scci, 2, C\; syib-sect 3.] 

intention to take the lands under the jiowors Riven 
by the Acts, on a motion for an injunction to 
restrain the railway co. from so jiroceeding to 
obtain possession, on the ground that the co., 
having allowed the time limited by the first Act 
to expire, had no power to lake the lands by 
compulsory process: — Held: (1) where it is 
clearly shown that a public co. is exceeding its 
powers this ct. cannot refuse to interfere by in- 
junction ; (2) the co, having, previous to the 

expiration of the two years limited by the first 
Act, &/ previous, also, to the passing of the second 
Act, deviated within the authorised limits from 
the line laid down in the map, the second Act 
must be construed to give them an enlarged 
period of one year in which to exercise the power 
of taking the land in the line to which they had 
so deviated. — Dun Kivjoii Navigation Oo. v. 
Nortji Midland Ky. Oo. (1838), 1 Ry. & Can. Cas. 
135 ; 2 Jiir, 1070, L. 0. 

Aniwiaiionfi : — As to (1) Consd. Richmond v. Nortli London 
Ry. (lisCH), L. K. 3 Kq. 332 ; Jjoiidon AHsociatiou of 
Shipowners Rrokers v. London & India Hocks Joint 
Uominittoo, 1181)21 3 (Jh. 212. Befd. Sntton v. S. E. Jty. 
(18fi3), L. R. 1 Kxch. 32; Dowlinyr v. Pontypool, Caorleon 
& Newport Ry. (1874), L. II. 18 Eq. 714. 

492. Notice to treat under first Act 

— New notice under subsequent Act — To take land 
included in first notice.] — Williams v. South 
Wales Ry. Co. (1840), 3 Do C. & 8m. 354 ; 13 
L. T. O. S. (3 ; 13 .Tur. 443 ; 04 E. R. 513. 

493, Time may be prolonged & ex- 

tended after expiration.] — R en'ji.ey r, Rotjieb- 
HAM tSi KiMBEIlWGJiTH LouAL BoAHD OE HEALTH 

(187(i), 4 Ch. D. 588 ; 40 L. .1. Ch. 284. 


2.-~THE NOHCE TO TREAT. 

SuB-siocT. 1 . — Necessity euu Notice. 

A. In Gcncrah 

See Lands Act, 1845, ss. 18-20. 

494. Acquisition of land — Or water rights — 

Notice necessary.] — A public body with compul- 
sory powers of appropriating a person’s land or 
water rights or of acquiring some casement over 
his property cannot take land or interfcjro with the 
free use by the owner of his pro])ci*ty without 
giving lo the landowner notice to treat lor some 
definite subject-matter. On failure by such body 
to comply with statutory directions a landowner 
whose property has been injuriously alTeciod 
redains liis ordinary right of action for trespass, & 
whore the damage ;s are of a substantial character 
is eniltlod to an injunction. In such a case there 
is no discretion in the ct. to award damages only 
in lieu of an injunction,— 8aunhy v, London 
(Ont.) Water Comhs., [1900] A. C. 110; 75 

L. J. P. C. 25 ; 93 L. T. 648 ; 22 T. L. R. 37, P. C. 

B. On Bxtinguishmeni of Easements. 

495. Acquisition of easement — Notice unneces- 
sary.] — PiN(;uiN V, London & Rla(’JvWall Ry. 
Lo., No. 601, post. 


490 , Notice necessary.] — Saunby v. 

London (Ont.) Water Combs., No. 494, ante. 

What amounts to.] — Sec Nos. 119, 120, 

ante, 

497. Interference with easement — Notice un- 
necessary.] — Clark v. London School Board, 
No. 233, ante, 

Compensation for.] — See Part III., Sect. 3, 

sub-soct. 4, 11. (e), ante. 

Whether easement included in “ land ’*.] — 
See Part II., Sect. 1, sub-sect. 2, ante. 

Right to use land to prevent acquisition of pre- 
scriptive rights.] — See Part II., Sect. 4, ante. 

Right to grant easements over land acquired.] — 
Sec Part II., Sect. 4, ante. 


C. Before heginnhig Authorised Worlcs in or on 

Land. 


498. Tunnelling — Under cul-de-sac — Notice to 
owner of adjoining land in respect of soil of cul-de- 
sac — Unnecessary.] — Souch v. East London 
Ry. Co. (1873), L. H. 16 Eq. 108 ; 42 L. J. Ch. 
477 ; 37 J. P. 644 ; 21 W. R. 590 ; subsequent 

jjroceedings (1874), 22 W. R. 5(J6. 

AnnoUitions : — Mentd. Clark v. Loiidou School Board (1873), 
21 W. R. 723 ; Bailoy v, Jamlc«ou (187B), 34 L. T. tt2 ; 
Vernon v. St. James, WcRtminster Vestry (1880), 1(3 
Ch. D. 441). 

499 . Power to “ Appropriate & use 

subsoil — Notice to landowner necessary.] — Farmer 
V. Waterloo & City Ry. Co., [18951 I Ch. 527 ; 
64 L. J. Ch. 338 ; 72 L. T. 225 ; 59 .1. P. 295 ; 43 


W. R. 363 ; 11 T. L. R. 210 ; 13 R. 306. 

500. Erection of pillar — Sunk in ground— Not 
a “taking’’ within Lands Act, 1845, s. 18.] — 

Escon’ V. Newport (-ori»n., [1904] 2 K. B. 369 ; 
73 Ia j. K. B. 693 ; 90 L. T. 348 ; (38 J. P. 135 ; 
52 W. R. 543 ; 20 T. L. R. 158 ; 2 L. C. R. 779, 


J). C. 

Annoiaiiotis : — Consd. Andrews v. Ahertillory U. C. (1011). 
80 li. J. Ch. 721. Refd. Tad Vale Ky. i’. CardJlI Ky., 
111)1 7J 1 Ch. 200. 


SUB-SEUT. 2.— ^Service of Notice, 

A. Parties to be served. 

See Lands Act, 1845, s. 18. 

501. Infant— Notice to be given to guardian— 
Notice given to next friend In pending proceedings 

— Invalid.] By an Act of I’arliament it was 

enacted that defis. sliould, within twelve monUis, 
give notice to i)ltf., an infant, of t he lands belong- 
ing to him, which they miglit require to t^iko ; 
it was declared that by tlie term “ Earl of H.” 
should be meant, during his minority, his testa- 
mentary guardian. Oilier proceedings were pond- 
ing in which pltf. was represenUid by a next friend, 
& the notice was, within the limited time, served 
upon the next friend ; but it was not until after 
the expiration of twelve months that any notice 
W'as served upon the guardian : —Held : no notice 
liad been given under the Act, the co. must bo 
restrained from taking the land.— H arrington 
(Earl) v. Metropolitan Ry. Co. (1865), 13 L. T. 
658, L. JJ. 


PART VI. SECT. 2, SUB-SECT. 1.— B. 

k. Acf/nisition rtf vtv^nncAd- Notice 
itcccsmry.y- A public* body wIMi ciom- 
imlsory powers of aeriulrinpr Home eawe* 
mcu(, ovtii' a ]>erhoii’8 profierty eauuoi 
interferes with its free uses hy the owner 
M'ithout tfiviiij? him notice to treat. ■- 
CiiA>Aipj()N & White v . VAveouvKU 
CTrv, [15)18] ] W. W. K. 21ti.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2,-A. 

l . Owners 2jer8on8 empowered to 


convey, or interested in land — Cestuis 
Qnc trust •JhiminUm Jiuilway Act. 
11)03, 8, 171.1 —A buro trustee cif land 
is not “ the owner of the land or tJie 
Ixu’Hon empowered to e.onvey the land, 
or iuterested in t he land Bought to be 
taken,” witliin above Kcct. & notieo 
muHt be nerved upon all restiiis que 
trust. — He Jamks Bay Ky. (3). Ifi 
WOHRKLL (101)6), 10 O. L. K. 740; 0 
O. W. K. 473.-^AN. 


m. Transferees of land with 

unrecorded interest- — JJoininion Rail- 
way Art. 1903, #?, 171.1 — A transferee 
of land or pnrehasor under agrecmiont 
of sale, whoso interest Is not recorded, 
but wno, iluring arbitration proceed- 
ings by a ry. eo. for purchase, records 
his interest , has a right to notice. — 
He Edmonton Dunvkoan & British 
Columbia Ky. Co. (1914), 28 W. L. K. 
9G7 ; 18 D. L. K. (333.— CAN. 
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502. Quarterly tenant — Under notice to quit — 
Given by promoters after purchase from freeholder 

— Notice unnecessary.] — Defts. had, under 
Metropolitan Street Improvements Act, 1872, 
purchased a house of the owner, pending pltf.’s 
tenancy, & had given pltf., who was a quarterly 
tenant, notice to quit at the expiration of his 
tenancy. On motion for an injunction to restrain 
defts. from entering upon the premises until they 
had given pltf. the notice to treat required by 
Lands Act, 1845, s. 18, & had paid him, or de- 
posited in the bank, tlie compensation awarded to 
be paid under the Act, for his interest in the pre- 
mises : — Held : pltf,, as a quaiterly tenant, had 
no interest, legal or equitable, in the premises 
within the meaning of the sect. — 8 yers v, Metho- 
poi.TTAN Boakd of Workh (1877), 3(1 Iv. T, 277, 
C. A. 

503. Mortgagee — After notice given to mortgagor 
— & possession taken thereunder — Notice valid.] 

- Cooke v. London County Council, [lOllJ 1 
Ch. 004 ; 80 L. J. Ch. 423 ; 104 L. T. 540 ; 75 
J. r. 300 ; 9 L. G. It. 593. 

B. Mtxie of Service. 

See Lands Act, 1845, s. 19. 

504. Must be served personally— Or left at last 
usual place of abode — Notice left with party’s 
landlord at party’s office Sc not communicated 
to party — Not properly served.] — It. v. Great 
Northern Itv. Co. (187()), 2 Q. 11. D. 151 ; 4(1 
L. .1. Q. B. 4, D. C. 

AtimMioiiR : — Consd. & FoUd. .Shepherd \i. Norwich Corpn. 

(IHSo), HO Ch, i). r>5H. Mentd. H. V, Kennedy (1SU3), 

41 W. R. H80. 

505. May be left with occupier — If party cannot 
be found after diligent inquiry — Notice left with 
occupier of part of premises without any attempt 
made to serve party — Not properly served.] - 

SiiispiiERi) V, Norwich Coki’N. (188.5), 30 Ch. 1). 
5,53 ; 51 L. .J. CUi, 1050 ; 53 L. T. 251 ; 33 W. It. 
841 ; I T. L. R. 515. 

506. Irregularity in service — Not cured by 
party’s subsequent adoption of notice.] — Siieimierd 

Nohwicii (/OKI*n. (1885), 30 ('h. T). 553 ; 51 
L. .J. Ch. 1050 53 *> W. K. 841 

1 T. L. It. 515. 

(7. Service of more Hum one Notice, 

507. On same person — In respect of different 
lands — Valid — Part taken for railway— Remainder 
for station.] - Simpson v, I^ancaster & Caimjsle 
Hr. Co. (1847), 15 Sim. 580 ; 4 Ry. A (^au. Cfis. 
025 ; 9 ].. T. O. S. 107 ; 11 Jur. 879 ; 00 K. R. 
744. 

Annotaiion : — Folld. Stumps v. IIlrininKhum, Wolverliamp- 

toii Sc Stour Valley Ry. (1848), 7 Ilaro, 251, 

508. Land becoming insufficient 

from unforeseen circumstances.] — A railway co. is 
entitled, un(l(*r Lands Act, 1845, to give a second 
notice to a landowner for land within tlie limits 
to which tlicir compulsory powers extend, if, from 
unforeseen circumstances, the land taken under 


the first notice turn out to be insufficient for the 
auihori.sed purposes of tboir railway. — Stamps v. 
Birmingham & Stour VALLKy Ry. Co. (1848), 
2 Ph. 073 ; 0 Ry. A (^an. Ca.s. 123 ; 17 L. J. Ch. 
431 ; 41 E. H. 1103, 1.. C. 

AmutittH^mH e -ConBdi, Huynos v. Haynes (1861), 1 Drew. & 

8m. 426. Mentd. Seuthull 1 ?. British Mutual Life Assce. 

.Soc. (1869), 38 L. J. Ch. 711. 

509. After first notice validly 

withdrawn.] — The compulsory powers of pro- 
moi(‘rs, under Lands Act-, 1845, s. 18, to purchase 
land of a particular lamlowner, are not (‘xhausted 
by a single notitre to treat for iiart of his land. 
If that notice is validly withdrawn, tis it may b(s 
for iiLstance, upon a (jounter-iiotice by the land- 
owner under s. 92 to take tlie whole of ins land, 
the promoters arc in same position as if no notice 
to treat had been given, A may therefore give a 
second notice in respect of the land comprised in 
the first notice, or any part thereof, A, upon that 
being validly withdrawn, may give a tliird notice, 
A so on during t-lie time limited by their special 
Act for the exercise of compulsory powei's ; t he 
result being that they are entitled to proceed to tho 
assessment of compensation upon the latest notice 
to treat not validly withdrawn.— Ashton Vale 
Iron Co. Ltd. p. Bristol Corpn., [1901] 1 Ch. 
591 ; 70 L. .1. Ch. 230 ; 83 L. T. (394 ; 49 \V. R. 
295 ; 17 T. L. R. 183 ; 45 Sol. Jo. 201, 0. A. 

Validity of withdrawal of notice generally, 
see Sub-sect, (i, post, 

In respect of land & subsequently in respect 

of minerals thereunder.] - “l*art IV., Sect. 1, sub- 
sect. 1, axle. 

510. In respect of same land — By rival 

companies.] — Where bol-h i>ltf. A deft. cos. had 
I’arliaTnentary iv.>wers to take the same land, A 
each liad given notice to trcuit, without more, but 
the landowner had not comcj t-o an agreement 
with either co., nor had any other s(-ep required by 
J^ands Act, 1845, been taken i—llctd : ( I ) assuming 
I’arliamont to have given a i)referen(je to pltf. 
co., the ct. w'ould not, after pill, co.'s powers had 
expired, restrain deft. co. by intoiiocutory injunc- 
tion from entering A commencing works on the 
land ; (2) pltf. co., in taking possession without 
an agreement-, A without taking tln^ steps required 
by liands Act, 1815, were trespassers, A their 
Act of Parliament, did not apply till they had 
got- a title.— Bristol A North Somerset Ry. Co. 
V. SoMERvSET A Dorset Ry. Co. (1874), 22 W. R. 
(501, \j. C. 

511. On different persons -In respect of same 
land — Valid —Mortgagee — After notice to mort- 
gagor & possession taken thereunder.] — Cooke 
V. London County Council, 11911] 1 Ch. (H)l; 
80 L. .1. Oh. 423 ; 104 L. T. 510 ; 75 ,1. B. 309 ; 
9 L. G. R. 593. 


SuR-SECT. 3 . — Form and Contents of Notice. 

512. Notice accompanied by plan — Showing 
portion required— No scale of admeasurement 


PART VI. SECT. 2, SUB-SECT. 2.— B. 

n, NoHce of arhiirator’a appoint^ 
“nvnt equivalent to service of notice to 
not under J sands Act,] — Publication 
’iider Ruilwaya (Ireland) Act. 1851, 
8, of notice of the arbitrator ’h 
ipolntincnt 1 h equivalent to service 
notice to t reat under Lands Act. — 
Doynk’s Travkuhks a South (Hty 
arkkt Co. (1888), 24 L. R. Ir. '287. 
•IR. 

•ART VI. SECT. 2, SUB-SECT. 2.— C. 

507 i. On sam^ Ticrson — In respect of 
■ifferent lands.] — It Is not incompetent 
or a ry. co. which doBircs to take land 


from a proprietor to divide the land 
into (avo partB, A to servo a Rtq>amto 
notice witJi resj)ect to eacli part. — 
C< VTS r. Caledonian Ry. (kj. (11)05), 
6 (Ct. of 8e.ss.) 1012.— SCOT. 

509 i. In respect of a. smaller 

portion of land — Invalid— First notice 
still subsists.] — WJiore u ry, co. had 
served upon a proprietor a notice, tiiat 
a portion of his ground was to bo 
t-ukon for tho purposes of tlie under* 
takim?, & then entered into a reforcuco 
with him as to his claims of compensa- 
tion Held : (1 ) they could not com- 
petently without his consent, give lilrn 
a second notice for a more limited 


quantity of ground, A that lie was not 
bound to pi’occed witli tJio reference on 
tJiat footing ; (2) tho reference was 
not destroyed as to the sulijcct-matter 
originally submitted under tlio first 
notice, i>y the six*ond notice. — L ain’u 
r. C’ALKDONIAN R Y. Co. (1816), l> 
Du 111. (Ct. of SesH.) 70 ; ID 8c. Jur. 14. 
-SCOT. 

PART VI. SECT. 2, SUB-SECT. 3. 

o. Effect of wttrds of limitation .] — 
A special Act gave i>o\vcr to a co. 
to acquire any privilege or easement 
. . . over & along any land, defined 
“ land ” as including such iirlvllegea 
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Sect, 2. — The nofiee to treat: Sub’sects, 3»4 

appended to plan — Sufficient.] — Sims v. Com- 
mercial By. Go. (1838), 1 By. Can. Gas. 431. 

613. Portion required not mentioned 

In schedule to notice — Sufficient.] — Dowling v. 
PONTYl’OOL, GAEIILEON & NEWPORT By. CO., 
No. 82, ante. 

514. Must state whether whole or what part 
required.] — Gniversity Life Assurance Society 
r. Metropolitan By. Go., fl8C0] W. N. 1(57. 

515. Effect of words of limitation — ** So far as 
such estate & interest Is an estate or interest lor 
which you are entitled to purchase-money or 
compensation other than such as may be payable 
under any other notice to treat In respect of same 
lands” — Reference to arbitration to assess com- 
pensation not restricted .] — lie Cuilworth Gun- 
powder Go. & Manchester Ship Canal Go. 
(1891), 8T. L. B. 79, D. 0. 

516. Notice comprising two tenements — Re- 
garded as one notice & not as two notices.] — 
Thompson v. Tottenham & Forest Gaitj By. Co. 
(1892), 67 L. T. 416 ; 67 J. P. 181 ; 8 T. L. B. 
602 ; 36 Sol. Jo. 542. 


Sub-sect. 4. — Vatjdity op Notic^e. 

517. Requisites of valid notice — Must operate 
against both parties.] — B, v. Great Nokthekn 
By. Co. (1876), 2 Q. B. D. 161 ; 46 T.. J. Q . B. 4 ; 
36 L. T. 651 ; 41 J. P. 197 ; 25 W. B. 41, D. G. 
AmujlationH : — Consd. Shepherd v. Norwich Corpn. (1885), 

.‘JO Ch. D. 558. Mentd. It. V, Keimody (1803), 41 W. R. 

380. 

618. Shei^herd V. Norwich 

Gorpn. (188.6), 30 Ch. I). 553 ; 54 1.. J. Gh. 1050 ; 
53 T.. T. 251 ; 33 W. B. 841 ; 1 T. L. B. 645. 

519 . Notice of Intention to take land 

under special Act — Binding on promoters — Although 
not valid notice to treat under Lands Act, 1845, 
s. 18.]---T}io M. By. (Tower HiU Extension) 
Act, lS(i4, 8. 2 incorporated, amongst others, 
liands Act, 1845, & by s. 13 provided that the co. 
before they entered upon or took any tenement 
undt;r the powers of the Act, should give six months' 
notice of their intention so to do to the person 
assessed to the relief of the pooj' in respect of such 
tenement, l^ands Act , 1845, s. 18, provided Uiat, 
when the promoters of the undertaking should 
require to purchase or take lands which they were 
authorised to take, they sliould give notice thereof 
t-o the parties interested in such lands, & by such 
notice should demand from them tJ)e particulars 
of their estate int^erest in such lands, & of the 
claims made by tlienj in respect thereof ; & that 
every such notice .should state that the promoters 


were willing to treat for the purchase of the lands, 

as to the compensation to be made for damage 
sustained by reason of the execution of the worli. 
The M. Co. gave a notice to pltfs. of t^heir intention 
to take at the expiration of six months a tenement 
for which pltfs. were rated. In consequence of 
this notice, which did not purport to be a notice 
under, or contain the particulars mentioned in 
Lands Act, 1845, s. 18, pltfs. took other premises, 
& their former premises remained upon their hands 
unoccupied. The co. having failed to proceed 
with the purchase of the premises, pltfs., after the 
six months had elapsed, commenced an action 
against them for damages, & claimed a mandamus : 
— Held : tlie notice served by defts, bound them 
to proceed with the purchase of the premises 
within a reasonable time after the expiration of 
the six months, & pltfs. were entitled to substantial 
damages, & to a mandamus to compel defts. to 
proceed. 

Sernble : the notice delivered was not a sufficient 
notice to treat, within Lands Act, 1845, s. 18. — 
Morgan v. Miqtropolitan By. Go. (1868), L. B.. 
4 G. P. 97 ; 38 L. J. 0. P. 87 ; 19 L. T. 655 ; 17 
W. B. 261, Ex. Gh. 

Annotations: — Consd. Tyson v. London Corpn. (1871), 

L. It. 7 0. P. 18. Diitd. Bnnros v. Bristol Urban 8. A. 

(1886), 60 J. P. 455. Mentd. R. V. Vaughan (1808), 

L. R. 4 Q. B. 190. 

520. Notice of intention to take land 

under Public Health Act, 1875 (c. 66), s. 178— Not 
binding on promoters.] — When a local authonty, 
in exerciser of their powers, serve on the owner 
of lands intended to be taken by them for the 
purposes of the Public Health Act, 1875, the notice 
required by s. 176, they are not bound to proceiid 
with such notice. 'Jlieir oixiission to take the 
lands specified in such notice, gives the owntir of 
the lands no right of action against them, notwith- 
standing the confirmation of a Provisional Ord. 
empowering them to take such lands. — Buitoics v. 
Bristol Urban Hanitauy Autuoh[ty (1886), 
60 J. P. 455 ; 2 T. L. B. 719, D. G. 

Form & contents of notice.] — See Sub-sect. 3, 
ante, 

521. Right of party served to contest validity — 
After negotiations with promoters — Without know- 
ledge of invalidity.] — IvYNcii v. Sewers Comrs. 
OF London, No. 2252, 


Sub-sect. 5.- -EFiTXT of Noticio. 

A. Nature of Jielafionfthip establwhed between 
Party .served and Promoters. 

522. Whether that of vendor & purchaser — 
Mere notice to treat given — Contract enforceable by 
specific performance constituted.] — Walker v. 
Eastern Counties By, Go. (1848), 6 Hare, 594 ; 


or casement, etc. The notice given 
by tlie CO. did not state whetljer it was 
the fee simple, or merely sojne ease- 
ment or privilege tlvut the co. proposed 
to acquire, hut only said the land “ to 
the extent required for the corporate 
purposes of the co.^': — Held: the 
not, ice was too nnceHain for ex- 
propriation proceedings. — Ltces v, 
Touonto & Niacmua Powteb CU). 
(1906), 12 (). L. R. 505 ; 8 O. W. R. 
294.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4. 

p. Ueqnihites of valid notice — 
Time — CmnpvtaiUm — 51 Viet, c, 29, 
s. 164,1 — VVlieii commitiHg 10 days* 
previous notice to be given under 
above Beet, to obtain a warrant for 
expropriation of land by a r 5 ^ eo., ilic 
day of service of notice & the day of 


ret.iirji must, both bo excluded .- — He 
ONTAUIO TANNKflS’ SUPPLIES CO, & 

Ontario & Quebec Ky. C'o. (1888), 
12 V. R. 503.— CAN. 

q. Effect of partial in- 

validity .)— to treat. If Invalid 
quoful part of tiic land specified, is 
invalid quoad the whole, — (Xjath v. 
(Ulkdonian Ry. Co. (1905), 6 F. 
(Ct. of Sessl 1042.^ — SCOT. 

PART VI. SECT. 2, SUB-SECT. 6.— A. 

522 i. Whether that of vendirr d> pur- 
chaser — Merc notice- to treat yir>en — 
Contract enfortrahle try specific per- 
formance constituted, h— 2fe Toronto 
Huhitrhan Ry. Co. Ho(3krh (1920), 
46 O. L. R. 201 ; uffd. 48 O. L. R. 72.— 
GAN. 

522 ii. -.] — By a local 


Act incorporating Lands Act., 1845, 
power was vested in the council of B, 
to purchase proporUeB & to complete 
the same within five veal’s. The 
eotincll served a notlee on IcssecB of 
the properties I’equlrlng particulars of 
title, tic amount of the compensation 
sought ; — Held : the relation of vendor 
& purchaser was thereby created, & 
the council were bound, witldii a 
reasonable time, to complete. — D uf- 
FJiiRN V. Belfast Town Council 
(1846), 10 1. L. R. 40.— IR. 

622 ill. .) — ' Edin- 

burgh, Pektii & Dundee Ry. Co. v. 
Lkven (1852), X Moeq. 284 ; 24 8c. 
dur. 413; 1 Stuart., 686.— SCOT. 

622 iv. .] — Lockkrby 

V. CrrY OF Glasgow Improvement 
Trusters (1872), 10 Mac*ph. (Ct. of 
Sobs.) 971.— SCOT. 
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6 By. & Can. Cos. 469 5 12 Jur. 787 ; 07 E. B. 
1300. 

AnnoiaiityM: — Distd. A damn v, London Sc Blackwall By. 
(1850)» 2 Mao. Sc Q.^118. Dbtd. & Distd. ilegrcnt’B Canal 
Co. V. Ware (1867L 23 Bcav. 575. fonjid. Haynos v. 
Haynos (1801), 1 Drew. Sc »Sin. 420. Dbtd. Lind v. IbIo 
of Wight Ferry Oo. (1862L 1 New Ken. 1.3. Reid, Hill v. 
G. N. Ky. (1864), 3 Eq. liop. 324 ; lliohardson v. Elmlt 
(1870), 2 C. P. D. 9. 

523 . Doubtful whether contract en- 

forceable By specific performance constituted.] — 

Adams v , London & Blackwaj.l JIy. Co., No. 
1097, post, 

524 . No contract enforceable by 

specific performance constituted.] — Inge n. 
BiRaaNGHAM, Wolverhampton Ac Stour Valley 
By. Oo. (1858), 3 De G. M. & G. 058 ; 2 Bq. Kep. 
80 ; 22 L. T. O. H. 109 ; 2 W. K. 22 ; 43 E. It. 
259, Ji. C. 

AnnotatUm : — Consd. Haynos v, Haynes (1861), 1 Drew. & 
Sin. 426. 

525 . .]- -HiHi V. Great North- 

ern Ky. Co. (1854). 3 Eq. Ke.p. 324 ; 24 L. J. Ch. 
21 2 ; 24 L. T. 0. S. 332 ; 1 Jur. N. 8. 102 ; 3 W. K. 
39. 

AmuAation : — Consd. Haynes v, Haynos (1861), 1 Drew. Sc 
Sin. 426. 


526. .] — Whore a notice to 

treat for the purclia«o of certain property was 
served by a railway co. on the owner of such 
property, Ac nothing further was done until after 
the death of the owner, who by his will had 
spc'cilically devised the proiierty comprised in 
the notice to treat*.’ — Held: (1) the mere notice 


to treat served by the co. did not constitute a 
(‘-ont ract by the owner for the sale of the propoi*ty ; 
(2) if it did, a bill for specific perfonnarice would 
nf)t lie against tJie own(*r, Ac the notice to treat 
did not fJTect conversion of the property com- 
prised ill the notice.-— Haynes v, Uaynes (1801), 
1 Drew. At Sm. 120: 30 1.. J. Ch. 578 ; 4 L. T. 
199 ; 7 Jur. N. S. 595 ; 9 W. H, 497 ; 02 E. K. 442. 
Annoiations :^As to (1) Apprvd. lie Arnold, Ex p. Battersea 
l‘ttrk Corars, (1863), 2 Now Kop. 257. CODSd. Met. lly. v. 
VVoodhon.so (186.5), 34 L. ,1. Ch. 297. Apld. Kawllngs v. 
Met. Ry, (1868), 37 L. .1. Clu 824. Distd. Watts v. Watts 
(1873), L. K. 17 Eq. 217. Consd. Wild v. Woolwich B. C., 
IJP06] 2 Ch. 287. Refd. Uar<laor v. Charing Cross Ky. 
(1861), 2 John, iSr H. 218; ilurdlng 7\ Met. Hy. (1872), 
7 Ch. App. 104 ; Sewell r. Harrow & CJxhridgo Ry. (1UU2), 
11) T. L. K. 130 ; Mercer u. Jdvorpool, St. Helen *b Sc South 
Lancasliire Kv., [130.3J 1 K. R. 652. As to (2) Refd. Re 
Bagot’s Sottimt. (1802), .31 L. J. Ch. 772 ; Rv. Baltoi’soa 
i^ark Acts (1863), 32 Beav, 5‘Jl ; Edwards v. West (1878), 
7 (3i. J>. 858. 


527. .] Harding p. Metro 

PutiTAN Kv. Co., No. 702, 'post, 

— Power of promoters to withdraw 

notice.] — See 8ub-sect. 0, post, 

Notice to treat followed by other acts.]— 

See Pai't X., Sect. 1, sub-sect. J , posL 

528. Promoters constituted equitable owners.] — 
Streit’on V , Great Wes'I’Ern & Brentford IIy. 
Co. (1870), 10 J.. J. Ch. 51 n. ; 23 L. T. 44 ; 
revsd, on other grounds, 5 Ch, App. 751, L. C. Ac 


Annotations : — Mentd. Stonchain v. L. B. & S. C. Ry. (1871), 
20 W, R. 77 ; Dowling v. Poutynool, (-aorleou & Newport 
Ry. (1874), L. 11. 18 Eq. 714; London Corpn. v, Horner 
(1914), 111 L. T. 512. 

529. .] — Brlstol Ac North Somj^rspjt 

Kv. Co. V, Somerset Ac Dorset Ky. CV). '1874), 
22 W. K. 899 ; reload, on other grounds, 22 W. R. 
001, D. C. 

630. Does not constitute “ debt owing or accru- 
ing capable of attachment — Under R. S. C., Ord. 

46, r. l.J — R ichardson v. Elmit (1870), 2 C. P. D. 
9 ; 30 L. T. 68. 


B, On Bighi of Party served to have Compensa- 

t'imi assessed* 

Power of party served to compel promoters to 
proceed.] — Sec Part VII., Sect. 6, sub-sect. 9, 
Sect. 0, sub-sect. 2, D., post 


C* On Power of Party served to deal with 
Land required* 

531. To sell — Injunction at suit of purchaser 
after work completed refused.] — Oaunochan v* 
Norwich Ac Spai.j)Ing Ky. Co. (1858), 20 Beav. 
109; 63 E. K. 801. 

AnnotoHofi : — Mentd. Moroor v, Liverpool, 8t. Helon'8 Ac 
South LancuBhlre Ky., 11903] 1 K. B. 652. 

532. Sale restrained.] — Mistropolitan 

Ry. Co. V* WoDEflOUSE (1805), 5 New Hep. 403 ; 
34 L. J. Ch. 297 ; 12 L. T. 113 ; 11 Jur. N, S. 
290 ; 13 W. R. 510. 

Annotations: — Distd. Sewell v. Harrow Sc Uxbridge Ky. 
(1902), 19 T. L. K. 130. Refd. Brlslxil Ac North Somerset 
lly. V. Somerset Ac Dorset Ky. (1874), 22 W. K. 399. 
Mentd. K. v. Bedfordshire County Council, Ex p. Sear, 
[1920] 2 K. B. 465. 

533. Subject to notice — No power to 

create new interest.]— Sewell v * Harrow Ac 
Uxbridge Ky. Co. (1903), 20 T. L. K. 21, 0. A. 

To lease — Right of tenants under leases granted 
after notice.] — See Part XIII., Sect. 5, post* 

D, On Ohligaiiom of Party served in reference 

to Land required* 

534. Covenant to repair — Breaches after notice 
& before assignment — Damages recoverable from 
party served.] — Mitx.s p. East London Union 
(1872), L. H. 8, 0. P. 79 ; 42 L. J. C. P. 40 ; 27 
L. T. 657 ; 37 J. P. 0 ; 21 W. K. 142. 

Annotalions : — Refd. Joyner n. Weeks, [1891 J 2 Q. B. 31; 

Curling v. Maithey (1921), 37 T. L. K. 717. 

lOffect of exercise of compulsory powers on 
lessee’s covenants generally, see Part XIII., 
Sect. 5, sub-sect. 4, post* 

535. Notice to take down & rebuild premises — 
Expenses of local authority of doing work on default 
—Recoverable from party served.] — Barnet v* 
Metropolitan Board of Works (1882), 40 L. T, 
384 ; 40 J. P. 409. 

E. On Agreements relating to Land required* 

536. Agreement for purchase of land — Between 
promoters Ac landowners — -Subsequent notice to 
treat given by mistake — No waiver of agreement.] — 
Kemp v, South-Eastern Ky. Co,, No. 93, ante* 

537. Land subject-matter of building agreement 
— Notice given in respect of part of- -Agreement 
severable — ^Not determined by notice — Agreement 
binding as to land not affected by notice,] — Re 
Eurnpjss Ac Willesden Urban District Council 
(1905), 70 J. P. 25 ; 22 T. L. K. 52. 

Covenant to repair— Liability of lessee for 
breaches — After notice.] — See No. 534, ante* 

F* Whether Equivalent to Taking or Requiring 
Possession of Land* 

538. Taking land — Within Lands Act, 1845, 
s. 18 — Not equivalent to.] — Burkinshaw v . 
BiumNCjHAM A^ Oxford Junijtion Ky. Co., 
No. 1 099, post* 

What amounts to.] — See, generally, 

Part III., Sect, 1, ante, Ac compare l*art VIII., 
Sect/. 1, post* 

539. Requiring possession of land -Within 
Lands Act, 1846, s. 121 — Not equivalent to.] — 

Lands Act, 1 84 5, s. 121, applies only to cases whore 


prevontw any disposition of the 
o^^ t 
the 


PART VI, SECT. 2, SUB-SECT. 6.— C. 

r. Eo poiver to divert land from 
» purposes ^ — The notice 


priaiing oo. — -M oork v. Central 
Ontario Kv. Co. (1883), 2 O. K. 047. 

- CAN. 
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Sect. 2 . — The notice to treat: Svh-seci. 5, F.^ G., JGT., 
/. J. ; fiuh-aects. 0, 7 cS: 8 . Sects. 3 4 : 


the tenant has boon required to give up possession 
of his land, <fc a notice to treat under s. 18 is not 
equivalent t-o requiring possession. — R. v. Stone 
(1806), L. R. 1 Q. B. 629 ; 7 B. & 8. 709 ; 35 
J.. .1. M. C. 208; 14 L. T. 552 ; 30 J. P. 488 ; 
14 W. R. 791. 

Minotaiiims : — Folld. Great Northern & City Ry. v. Tlllott, 

11902] 1 K. R. 874. Refd. R. v. Kennedy (1893), 41 W, R. 

380. 

G. Whether Equivalent to Exerc'ise of Power, 

Within Lands Act, 1845, s. Nos, 470, 

471, ante. 

Within Lands Act, 1845, s. 123.]— >SVc Nos. 480- 
489, a7i1e. 

540. Within special Act — Notice by itself not 

exercise of compulsory powers.] — railway co. 
was incoriiorated by special Act of Parliament in 
1881, 8. 35 provided for the application of the 

parliamentary deposit fund, & enacted if the co. 
did not complete & open their railways as therein 
mentioned, the deposit fund should be applicable 
towards compeuLsating landowners & other pei’sons 
whose property had been interfered with or 
rendered less valuable by the commencement, 
corLstruction or abandonment of the railway, or 
who had suflered injury or loss in consequence 
of the compulsory powers conferred upon the co., 
& subject thereto should be forfeited to the 
CJrown, or, in the discretion of the Oh. Div^., if the 
CO. had been ordertjd to be wound-up, sliould be 
applied as i)art of the assets of the co. for the 
b(*nefit of creditors. Tlie railway was not con- 
stnicted, & in 1888 an Abandonment Act was 
passed. 

Held : notice to treat was not by itself an exer- 
cise of the compulsory powers of the co . — Pe 
UXURIDGE & Rickmanswouth Ky. Oo. (1890), 
43 Ch. 1). 530 ; 59 L. J. Oh. 409 ; 02 L. T. 347 ; 
38 W. R. Oil, C. A. 

H. Whether Operating as Conversion. 

541. Not mere notice to treat.] — Haynes v. 
Haynks, No. 520, ante. 

Notice to treat followed by other acts,] — Sec 
Part X., Sect. 1, sub sect. 1, post. 

Whether payment Into court operates as con- 
version.] — See Part XI., 8ect. 0, post, 

J. When not acted on. 

542. Notice of no effect — In considering tenant’s 
Interest for more or less than year.)- R. v. 
Kennedy, [1893] 1 Q. B. 533 ; 02 1.. ,1. M. C. 108 ; 
08 L. T. 454 ; 57 J. P. 310; 41 W. R. 380 ; 5 
R. 270, D. C. 

Annotation: — Refd. Bexley Heath Ry. v. North (1894), 

70 L. T. 903. 

Purchase of Interests for less than a year gene- 
rally.] — See Part XIII., 8cct. 0, post. 

Whether abandonment by promoters.] — See 8ub- 
soct. 7, post. 

J. Under Metropolitan Paving Act {Michael 
Angelo Taylor's Act), 1817. 

Sec Part XV,, Sect. 3, sub-sect. 7, B., post, 

PART VI. SECT. 2, SUB-SECT. 7. the first notice ; - 


Sub-sect. 6. — Withdrawal of Notice. 

543. By trustees for public purpose not on 
behalf of Crown — Invalid — Street improvement 
commissioners.] — R. v. Manchester Improving 
OoMRS. (1831 ), 4 B. & Ad. 333, n. ; 110 E. R. 480. 
Amudaiions : — Apld. R- V. Hungerlord Market Go. (1832), 

4 B. &; Ad. 327. Gonsd. Birch v. Maryleboiic Vestry 
(1869), 17 W. R. 1014. Refd. Walker v. Eastern Counties 
Ky. (1848), 5 Ky. & Can. Cas. 409 ; Morgan v. Mot. 
Ry. (1868), Ji. R. 4 C. P. 97. 

544 . Municipal corporation.] — 

Steele v. Liverpool Oorpn. (I860), 7 B. & 8. 
201 ; 14 W. R. 311. 

545. By company— Invalid— Market company.] 

— R. V, Hungerford Market Oo. (1832), 4 
B. & Ad. 327 ; 1 Ncv. & M. K. B. 112 ; 110 E. R. 
478. 

Annotation :* : — Apld. Morgan «. Met. Ry. (1868), L. H. 
4 C. P. 97. Consd. Biieli v. 8t. Marylebouc Vestry (1869), 
20 L. T. 697. Refd. H. v. Brecknock & Abergravonuy 
Canal (’o. (1835), 3 Ad. & El. 217 ; Walker r. Eastern 
Counties Ry. (1848), 5 Ry. t^an. Cas. 469. Mentd. R. 
V. Klrko (1834), o B. & Ad. 1089 ; lit Palmer 8c Hunger- 
ford Market Co. (1839), 9 Ad. & El. 463 ; R. v. L. & N. W. 
Ry. (1851), 16 Q. B. 864. 

540 , Railway company.] — T awn icy 

V. Lynn & Ely Ry. Oo. (1847), 4 Ry. & Can. Cas. 
015 ; 10 \j. j. Ch. 282. 

Annotaiions : — Distd. Brocklobank v. Whitehaven Junction 
Ry (1817), 5 Ry . & Can. (Jas. 373. Refd. Walker v. Eastern 
Counties Ry. (1848), 5 Ry. &, (^an. Cas. 469 ; Haynes v. 
Haynes (1801), 30 L. J. Ch. 578. 

547. .] — STEEJ.E V. lilVERPOOL C(JRPN. 

(1800), 7 B. & 8. 201 ; 14 W- R. 311. 

548. By commissioners acting on behalf of 
executive government— Valid — Commissioners of 
Woods & Forests.] — R. v. Woods Fores rs 
CoMRS. (1850), 15 Q. B. 701 ; 19 L. J. Q. H. 497 ; 
15 L. T. O. 8. 501 ; 15 Jur. 35 ; 1 17 E. R. 040. 
Anmdaiions : — Distd. Steele r. Liverpool C’orpii. (3 866), 

7 JL & S. 261 ; Birch v. St. Maryl^'bouo Vestry (J869), 
20 L. T. 097. Refd. CJnest v. I’oole & BomticmouUi 
Ry. (1870), L. R. 6 C. P. 553. Mentd. lit Naiban (1884), 
12 Q. B. D. 401 ; R. v. Income Tax Special Purposes Comrs. 
(1888), 21 Q. B. D. 313. 

549. .] — 8TEEt.E V. L 

(1800), 7 B. A 8. 201 ; 14 W. R. 311. 

After counter-notice by landowner requiring 
promoters to take more land.] — See Sect, d, sub- 
sect. 2, post. 

550. After landowner’s refusal to accept or 
repudiation of notice -Valid.]- (1) Where a laud- 
owner has been sorviHl with a notice to treat under 
Metropolitan leaving Act (Michael Angi.do 3'aylor’s 
Act), 1817, he must eiUior treat the iiotic<‘ as good 
or rf^pudiate it as a whole ; he cannot accept it in 
part A reijudiate, it in part. 

(2) Wiicre a landowner hix.s dccliniHl to accept 
or Jias repudiated the validity of a notice to treat, 
tlio local authority is ontilh'd to withdraw it alto- 
gether, & cannot be compelled to proceed with 
that part of it which is acceptable to the landowner. 
— Wild v. Woolwich Bohougit Council, [1910] 
1 Oh. 35; 79 L. J. Ch. 120; 101 L. T. 5S0 ; 71 
J. r. 33 ; 20 T. L. R. 07 ; 54 Sol. .To. til ; 8 
L. O. R. 203, 0. A. 


SuB-sEcn\ 7. — Abandonment op Notice 
BY 1’romotxgr.s. 

551. Delay in proceeding on notice — Mandamus 
to compel promoters to proceed — Refused.] — 

R. V. South Devon Uy. ('o. (1851), 17 L. T. O. S. 
142. 

A'tw notice pendinu arhiiration.'l — - 
Under 14 ik. 15 Viet. c. 51, h. 11 
(10), notice may be desisted froju, 
even after tlie arbitratoi*s have met, & 
are engaged in the arbn. — Giumhiiawk 
V. GiiANU TnuNK Ry. Co. (1856), 15 
U. G. TL 224.— CAN. 

]U‘forc lands actually 


8 . What amovnts to .] — A co. pro- 
posing to expropriate lands, served 
notice t-o treat under Dominion Rail- 
way Act. Tlicreafter the co, served 
a new ntdice, at- the same time serving 
a notice abandoning & desisting from 


Held : a now notice 
served at t-lio same time as the aban- 
donment of t.lio first notice is not 
an abandonment contenudated under 
above A(;t. — ATWuon v. Kkitlk Riveu 
Valley Ry. Go. (1910), 15 B. C. R. 

t. Hight to abandon or desist 
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552 . Injunction to restrain promoters 

from summoning Jury — After party served lead 
to believe that notice to treat abandoned — Granted.] 

— Hedges v. Metropolitan Ky. Oo. (1860), 28 
Beav, 109 ; 3 L. T. 643 ; 6 Jur. N. S, 1275 ; 64 
PI. K. 307. 

Annotaiiona : — Rofd. StretU)n v, G. W. & Brentford Uy. 

(3 870), r» Ch. App. 754, n. ; London Corpu. v, Horner 

(1U14), 111 L. T. 512. 

553. Promoters’ claim to possession not based 
on notice to treat — Action of ejectment brought by 
landowner — Promoters not entitled to rely after 
Judgment on Ignored notice.] — Strktton v. Great 
Western & Brentford Ry. Co., No. 528, ante, 

554. Legal proceedings instituted by promoters 
inconsistent with relationship constituted by notice 
— Pleading.] — By a loaso dated in 1882 deft, 
became lessee of a market. Pltfs. subsequently 
purchased the reversion of that lease. In 1902 
an uAct was passed conferring on pltfs. compulsory 
pow<n*s of acquiring deft.’s intci*est in the market. 
In 1903 pltfs. served on deft, a notice to treat. 
The price whicli they were to pay was to be lixed 
by arbn. Differences arose between pltfs. defts. 
as to the value of his rights under his lease, tk> in 
1907 an action was brought by the A.-G. at the 
relation of pltfs. to determine, amongst other 
things, the extent of doft.’s franchise in the 
market. M’hese matters were finally determined in 
1913, &: thereupon jdtfs. desired to i3rocoed to 
acquire deft.’s interest un<ler the notice to treat. 
Deft, objected that the notice* was invalid. Pltfs. 
then brought an action claiming a declaration 
that Die notice was given in accordance with the 
jirovisions of the Act of 1902 was valid. Dtfft. 
by ills defence phiaded that the notice was invalid; 
that pltfs.’ j)ow(‘rs under the Act of 1902 had 
expired ; A- alleged that those proceedings werci 
subversive of inconsisU'nt with the relation of 
landlord A tenant & V(;ndor & imrchaser which had 
been constituted by the notice to treat, tk> c(.>nse- 
quently ])ltfs. w(,T(i not entitled to enforce the 
notiiTe if valid. I’ltfs. applied to iuive those 
jiaragraphs of the defence struck out on the ground 
that th(‘y were irreliwant einbarrassing, the only 
question raised by their statemejvt of idairn being 
whether their notice was valid ; — Held : the 
rnatterrs riderred to in t he ])aragraplis complained 
of were such as ded't. ought not to be precluded 
from raising at tlie trial of the action against him 
by pltfs., A tlierii was nothing in tlie prescnit case 
to justify the ct. in depriving deft, of that right. — 
LONJ30N OoRPN. V 11<)RNp:r (1911), 111 L. T. 612, 
(\ A. 


Sub-sect. 8. — Waiver op Notice by Party 

SERVED, 

555. Consent — Request for summoning of Jury 
for date preventing service of proper notice.] — H. v. 

South Holland Drainage Committee Men 
(1838), 8 Ad. & El. 429 ; I Per. & Dav. 79 ; 1 
Will. Woll. & n. 647 ; 8 L. J. Q. B. 64 ; 112 E. R. 
901. 

Anruilationa : — Consd. Taylor u. OlomHon (1844), 11 Cl. & Flu. 
610. Mentd. li. v. Manchester & Leeds Hy. (1838), 
1 Per, & Dav, 104 ; R. v. Swansea Harbour Trusteoa 
(1830), 8 Ad. & El. 439 ; R. v. Stain forth (1845). 11 Q. B. 

00 ; R. V. Salop JJ. (1859). 29 L. J. AI. C. 39 ; R. v, Sunuy 
JJ. (1870). L. R. 5 Q. B. 400 ; R. r. Sheward (1880). 
5 Q. B. D. 179; R. v. WilUama, Kx p. Phillips, [1914J 

1 K. B. 008. 

556. Giving counter- notice requiring pro- 
moters to take more.] — Pinchin v, London & 
Blaokwall Ry. Go., No. 601, post. 


Sect. 3.--NOHCE OF CLAIM. 

See Lands Act, 18-15, s. 21. 

557. Under special Act — To be made within six 
months — Claim made subsequently barred.] — R. v, 
Bristol Dock Co. (1837), 6 L. J. K. B. 157. 

558. Failure of claimant to state nature of his 
Interest — Notice bad,] — Re North Staffordshire 
Ry. Co. ^ Landor (1848), 2 Exidi. 235 ; 6 Ry. & 
Can. (^as. 17 ; 17 L. J. Ex. 350 ; 154 E. R. 478. 
Anmitaiion : — Mentd. Rc Lcvlek & Epsom & J^eatherliead 

Ry. (1859). 8 W. R. 00. 

Notice of claim under Lands Act, 1845, s. 68 — 
Requisites of,] — See Part IX., Sect. 1. sub-sect. 1, 
post. 


Sect. 1.- RESTRICTIONS ON TAKING PART OF 
LAND AND PREMISES. 

Sub-sect. 1. — Right op Promoters to tajce 
PA itT OP House or other Building or 
Manufactory. 

A, In General, 

Sec Lands Act, 1845, s. 92. 

550. Promoters bound under special Act to 
take whole of certain “ properties ” if so required 
— & to take houses, manufactories Sc buildings 
within fifty feet of works if so required — Promoters 
ordered to take house Sc garden within fifty feet — 
But not manufactory Sc smaller houses on same 
land not within fifty feet.] — R. v. London & 
Greenwich Rv. Vo. (1842), 3 Q. li. 166; 2 


taken .] — •Abaiuloniiieiit of notioo must 
tako plau.o wiiilo tho notitso is still a 
iioticp, & buforo Uikiiif? t,he lands.—- 
(Ja.vadian Pacific Ry. Co. v, Liitlf. 
Kfmimaky of Ste. TiUcufesjo (1889), 
10 S. C. R. GOO.— CAN. 


w. 

Gtiani> Trunk 
C. L. T. 232 ; 
U. W. R. 377.— 


Haskill 
R y. Co. (1901), 

7 O. L. R. 429 ; 

CAN. 


Sc 
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3 


y* yi second time .] — -TIeld 

a ry. co. Imyitijf ouco abatidonod, o 
desisted from thoir notice, t^iven unde 
R. s. (). 1877, o. 1().5, 8. 20, can no 
ti>sraiii doaist, ponding an arbn. pro 
Reding, under a soeorid notice.— 
Moouis V. Central Ontario Ry. Co 
(1883), 2 O. R.. 047.— CAN. 


z. ^ third time. — Owner 
estopped f}]/ jtrerious opposition .] — A 
ut' diftcreut times served H. 
with tliroo notices tliat portions of 
land owned by him were reciuired. To 
eae h of tho ilrat, two, H. replied by a 
notice ap])oint,ing an arbitrator, ox- 

his right to insist 
uiat tho CO. had no right to take any 


part of his land. Tho eo. served 
sueeesslvo nollccs of dasistment from 
all their nob’ces, Sc H, gave notice he 
objwtod to tho third notice, & e-laimod 
(.he cAj. had no right to de.slst from 
that, notice -Held : the co. had not 
exhausl.ed their powers, init had tlie 
right to desist . — Re Hooper & Erie & 
Huron Ry. Co. (1888), 12 1\ R. 108. 
—CAN. 

PART VI. SECT. 3. 

a. May he omrmied.J — Where a 

notice to treat Is served upon a land- 
owner & he makes a claim, such claim 
may bo ho subject of amoudmeut. - 
He. WiLOMAN, p. Lilydale & 

Wariutrton Railway Conhtruution 
Tru.st (1901), 27 V. L. R. 43. -AUS. 

b. Waiver hy promoter of time 
limit for Hliny.] -Tho provision in 
RubJle Works Act, 1882, s. 35. that, the 
claim & notice must be bled within 
tlie t.iiuu limited, can bo waived i)y tiio 
public body either before or aft(3r 
tho Kapso of the t.iine luiiitod. — Jo.'iEPii 
V. Wkllinoton (Mayor, etc.) (1885), 
3 N. Z. L. R. 291.— N.Z. 


c. — Public Worka Act, 1894, 
s, 44 — Omission to challenye claim — 
Oourt cannot {five relief.] — Applts., 
having expropriated lands under Dublic 
Works (N. Z.) Act, 1891, inadvertently 
omitted to give notice, under s. 44, of 
nou-adiui.ssi<Mi of respondents’ claims 
for compensation within 00 days of 
receiving the same ; & accordingly t.ho 
respts, tiled copies of their claims, with 
recjeipts for service, in the Supremo C^t. 

Jleld : the claims having thereupon 
become onf(»rc.eablo awards under (,bo 
Act, tho applts. w’cro not entitled, 
under tho Act or otherwise, l.o any 
relief against tho coivseq neucos of thofr 
omission, — Wf.llinuton Coiipn. r. 
.Johnston, Wellington (Xirpn. r. 
Llovi), [1902] A. (J. 390, P. C.— N.Z. 


PART VI. SECT. 4, SUB-SECT. 1.— A. 

d. Special Act — Promoters bound 
to aeifHirfi wfudr of {pound hclonffin{f to 
properties included in plan.] — Gonnf.ll 
■V. Clyde Truhcees (1845), 7 Dunl. 
(Ct. of Sobs.) 829 ; 17 ►Sc. Jur. 431.— 
SCOT. 


N 
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Sect* 4. — Ue^irictiona on taking ‘part of land and 
premi se s: Su h- sect. 1, A, iSi: 

Gal. & Dav. 444 ; 3 Ry. & Can. Cas. 138 ; 11 
L. J. Q. B. 187 ; 6 Jur. 892 ; 114 E. B. 471. 

Annotations: — Ezpld. Kx p. QuickC (1865), 12 L. T. 580. 

Hentd. St. Tliotriu8* Hospital v. Chorinff Cross lly. (I860), 

30 L. J. Cb. 396. 

560. Promoters liable to take houses within 
hity feet of works if so required — But not bound 
to take parts outside fifty feet — Promoters with 
option to take whole if required to take part — House 
of which large proportion was within fifty feet 
deemed a house within fifty feet.] — Walker v. 
London & Blackwall Ry. Co. (1842), 3 Q. B. 
744 ; 12 L. J. Q, B. 88 ; 7 Jur. 323 ; 114 B. R. 
092 ; sttb nom, R. v* Middlesex (Sheriff), Be 
Walker v* London &; Blackwall Ry. Co., 3 
Gal. Dav. 549 ; 3 Ry. Can. Cas. 390 ; subse-' 
qxicnl proceedings^ sah iioni. R. v, Middlesex 
(Sheriff) (1843), 5 Q. B. 305. 

561. Incorporation of s. 92 in special Act — 
Not excluded by provision in special Act that such 
parts of railway line as passed through certain land 
should be arched over so as to afford communica- 
tion.] — By the special Act for a railway 
CO. cei4airi sects, wore introduced, requiring the 
securing to the owner of a certain property par- 
ticular benefits for arching, making roads, etc., 
if that property or adjoining property were taken. 
By another sect, no building was to be erected 
on part of the land required by the co., & by 
another sect, the co. were required to buy certain 
specified property. Lands Act, 1845, s. 92, 
required a co., if it took part, to take the wliole of 
a manufactory, & that Act was incorporated with 
the special Act. The cd. gave notice of an inten- 
tion to take a small strip of land which was within 
the boundary line of tinplate works was used for 
deposit of aslies from the works, but which was not, 
at the time of the passing of the special Act, nor 
at the time of the notice, built upon, but wliioh 
was soon afterwards covered with buildings : — 
Held: (1) the land proposed to be taken formed 
part of a manufactory within the sect. ; (2) the 
sects, in the special Act were not inconsistent 
with the sect, of the gt'ueral Act. 

At the hearing, the co, jiroduced evidence to 
show tliat what they required could be attained by 
making a tunnel under the land, so not touch 
any part of the surface : — Held : (3) it was not 
competent for them to set up such a case at the 
hearing. 

(4) Semhle : such a tunnel w ould be taking part 
of a manufactory. 

(6) Where the construction of an Act of Parlia- 
ment, which gives authority for the compulsory 
taking of land, is doubtful, it should be construed 
most favourably to those who seek to protect 
the land from innovation. 

(0) The injunction will be made perpetual in 
the terms in which it was made before, except that 
there must be an undertaking on the part of 
phis, to make a good title to the land Si to execute 
a conveyance. 1 suppose there will be no diffi- 
culty about that. If they Imve not a good title 
to the manufactory, they cannot be able & willing 
to convey it (Lord C^anworth, L.J.).— Sparrow 
V* Oxford, Worcester Si WoLVERHAMKruN Ry. 
Co. (1852), 2 De G. M. & G. 94 ; 7 Ry. & Can. Ca 
02 ; 21 L. J. Ch. 7:!1 ; 19 L. T. O. S. 131 ; 16 Ju®" 
703 ; 42 E. R. 806. L. JJ. r. 

AnmUlUionit : — Aa to (I ) Consd. KtHljrcH v. Mut. Ry. (1860), 

28 Beav. 109 ; Ilayue« v, HaynuB (1801 \ 1 Drew. 8l Sm. 


563 i. ConalntrUftn of N. S. W* Public 
Works Act, 1900, a. 131-~Prohtbit{on 
of compulsory acquisition of part of 


426 ; St. Thomas’ Honpitol v. Charioff Oros« Ry. (1861), 
30 L. J jbh. 396 ; Heddin v. Metropolitan Board of Works 
(1862), 4 Do 0. F. & J. 5.32. Reid. Salisbury v. G. N. By. 
(1862), 17 Q, B. 840 ; Pincliin v. London Sc Blackwall Ry. 
(18.54 ), 1 K. & J. 34 ; FurnlBs o. Mid. Ry, (1868), L. R. 6 Eq, 
473. As to (6) Consd. Pinchiii tJ. Loncion & Blackwall Ry, 
(3854), 1 K. & J. .34. Folld. Spackman v. O. W. Ry. 
(1856), 1 Jur. N. S. 790 ; St. Thomas’s Hospital v. Charing 
Cross Ry. (18G1), 1 John. & H. 400. 

Incorporation of Lands Clauses Acts generally.] — 
See Part II., Sect. 1, sub-sect. 1, ante, 

562. Construction of s. 92— General rule.] — 
Pltf. was the owner of a leasehold house in II. 
street, & of five freeliold cottages in B. Row, 
which ran parallel f>o H. Street, the yards at the 
back of the cottages abutting on the back yard 
& buildings held with the house in H. Stmet. 
Pltf. used the house in n. Street as a dwelling- 
house & shop, & the buildings behind it as a candle 
manufactory, candle store, bread store & provision 
store. One of the cottages in B. Row was turned 
into a storeiiouse, & was made to communicate 
with the U. Street premises, &- was used as a back 
entrance to thetn. A tramway co. gave notice 
to treat for the five cottages in B. Row & the yards 
behind them. Pltf. gave a counter-notice that 
the land proposed to be taken was part of premises 
occupied by him as a manufactory, & calling upon 
the co. to take the w^hole of the promises ; & on 
the co.’s refusal he brought an action asking for 
a declaration that he might not be compeJlod to 
sell the part only of his manufactory buildings &. 
land which was comprised in the notice io tri^at ; 
& for an injunction : — Held : (1) the whole block 
constituted one “house** within the sect.; (2) 
(BRE'rr, L.J.) the whole block also constituted one 
“ manufactory.** 

(3) The words “ house or other building or 
manufactory *’ in the sect, refer to three distinct 
things ; Si it is sullicient that the owner of promises, 
pai't of which is lequirt^d by a co., should sjiecify 
the premises which he requires them to take 
without stiiting whether he makes the claim on the 
ground that they are a “ house,** or a “ building,** 
or a “ manufactory.** — Richardh p. Swansea 
Improvement & Tramways Co. (1878), 9 Oh. 1). 
425 ; 38 L. T. 833 ; 43 J. P. 1 74 ; 20 W. R. 704, 0. A. 

Annoiotions : — Aa to (J) Reid. Silgonbcig v. Mot. DJflt. Ry. 
(1883), 49 L. T. 564. Aa to (.3) C^nso. Regent’s Cuiial & 
Dock Co. V. L. O. C., [1912] 1 Cb. 683. Refd. Brook v, 
M. S. & L. Uy., [1896J 2 Ch. 571. 

Meaning of “ house .”] — See Sub-sect. 1, 

B,, post, 

Meaning of ” other building.”] — *Sfcc Sub- 

sect, 1, 0,, post. 

Meaning of “ manufactory .”] — Sec Sub- 

sect. 1, D., post, 

563. Promoters authorised to take part of 
certain properties provided no interference caused 
with main structure — Part of building proposed to 
be taken involving reconstruction of such building 
— Owner willing & able to sell whole.] — By s. 18 
London County Council (Tramways & Impi‘ove- 
iiients) Act, 1913, which incorporated T^ands Act, 
1845, defts. were authorised to take the parts of 
the several properties sliown on the deposi kj<l 
plans & scheduled to the Act, comprising, inter 
alia, forecourt-, walls, gates & railings of the E, 
Church, wliich lay within the line marked, limits 
of deviation, or such part thereof as tlu?y might 
require, without being required or compellable to 
purchase any greater part or the whole of any 
such property, provided that the sect, should not 
entitle the council to take or hiterfere with the 
main structure of any houst*, building or manu- 
factory. On Mar. 18, 1914, defts. seiwed notice 


etc.^ onfy.} — ^Williams v. Pkr- Wales, Ltd., [1996] A. 0. 249, P. (*. 
MAMflNT iRUHXEB CO. OF NeW SOUTH AUS. 



Past VL 


TO A0QUIR5! LaND OTHBEWISK THAN BY AGREEMENT. 179 


to treat in respect of the lands scheduled to the 
Act. It appeared that defte. proposed to take 
practically the whole of the forecourt in front of 
the church, the entrance to whicti wa« tlirough 
the forecourt by a flight of stone steps in the centre 
of the front of the ouilding, Sc by two fUghts of 
steps at each front corner which gave access to 
galleries. The result would have been that the 
roadway would be brought to within ten inches 
of the central flight of steps by whicli the church 
was entered, &, as the road was a steep incline, 
it would be imi^ossiblo to enter the church or the 
school buildings in the rear of the chuttjh without 
effecting extt)nsive alterations in tlio main struc- 
ture. The tiiistees of the church were willing & 
able to sell the whole of the buildings. They served 
notice on the council requiring them to purchase 
Sc take the whole of the chapel or other building, 
& moved to restrain them from (siitoring on the 
land in question or any part tluiroof & from taking 
proceedings to obtain possession thereof, or any 
further steps to assess tlio value thereof, until 
judgment or fui'ther order. By their writ they 
also asked for a declaration fliat the coimcil was 
not entitled to acquire the pi*operty compulsoiily 
witliout also taking the chapel building & other 
lauds & appurtenances adjoining same belonging 
to pltfs. i — Held: the proposed operations of the 
council w'ould interfere with the main structure 
of the building within the pivjviso to s. 18 of Uie 
special Act, Sc they were not entitled to take part 
only of the property. — G endeub v, Londok 
( k)UNTY Council, L1U15] 1 Ch. 1; 84 L. J. Oh. 
42 ; 1 12 L. T. 885 ; 79 J. P. 121 ; 81 T. iu R. 34 ; 
59 Sol. ,7o. 58 ; 18 L. (>. R. 14, 0. A. 

Under MeiropoUtan Paving Act (Michael Angelo 
Taylor’s Act), 1817.J— 6Vc Part XV., Sect. 8, sub- 
sect. 7, B., po.iL 

//. Meaning of Honsc,^^ 

(a) In General , 

Sec hands Act, 1815, s. 92. 

564. Comprises everything that would pass under 
grantor devise of house.] — (ikusvenoh. (Loud) v, 
Uampsi’kad JuNoriON Ky, Co., No. 574, post, 

666. ,] — (1) Tiie word house in 

s Act-, 1815, 8. 92, comprises everything which 
would pa'^s by Uiat word in a conveyance. 

(2) A property consisted of a house Sc stables, 
etc., with a garden, pleasure grounds & orchard, 
HlM'iiuiing on on<? Sc a quarter acres of ground. A 
railway co. pioposed to take a part of the orchard 
Sc a corner of the garden : — Held : they were 
bound to take the whole, 

(3) A railway co. having given notice to take a 
of a pioperty, Sc lieing required to take the 

whole, may abandon their notice Sc lefuse to take 
any part. — K ing v, Wycomhe Ry. (?o. (18(50), 28 
Beav. 104 ; 29 L. J. (^h. 482 ; 2 Ji. T. 107 ; 24 
.r. P. 279 ; 8 Jur. N. S. 239 ; 54 E. IL 805. 

^ (t) Reid. FcrffUHHoti v. L. B, & S. c. By. 
(1863) 2 New Rep. 5(13. Js to (3) Bxpld. WJid i\ Wo<jJwicJj 

llvlOj 1 C/ii* 3o« 

666. Includes curtilage & garden — & all 

that is necessary to enjoyment of house.! — B t. 


I'BOMAB’s Hospital (aovEiiNOits) v, CuAaiNo 
C^Koss By. Co., No. 417, ante, 

567. Does not include land not necessary 

to occupation of house.] — Attached to a house, 

PART VI. SECT. 4, SUB-SECT. 1.— 

B. (a). 

644 i. OomprUes everything that uH)uld 
POSH vnder grant or devise of lumse. I — 

hanclg (Scot.) Act. 
i B. 90, inoludoB the solum on which 
It Btanus, a coclo ad medium 


sought to be taken by a railway co., was a shrubbery 
Sc a series of gardens, wliich wore separated by 
walls, but had a connecting path through the 
whole : — Held : the term “ house ” meant every- 
thing which would pass under an ordinary con- 
veyance of a house, Sc the shrubbery Sc goi’dena 
were part- of the house, Sc within s. 92, Sc the 
railway co. were bound to take the whole. — 
Hewson V. South Western Ky. Co. (1880), 2 
L. T. 389 ; 24 J. P. 875 ; 8 W. R. 487. 

668. .J — P, was lessee of a house 

Sc garden, of a strip or piece of meadow land 
separated therefrom by a road originally made for 
the convenience of himself Sc the lessees of the 
adjoining houses, but which rood was afterwards 
thrown open to the public. Each of the otlier 
lessees had also a strip of land on the other side of 
the road. The leases contained covonant/S restrain- 
ing the lessees from building on the strips. Sc the 
strips were by arrangement all thrown into one 
I)icce, Sc were used by P. Sc the other lessees in 
common os a cricket Sc pleasure ground ; the whole 
being, however, also let to a butcher for grazing 
purposes. A railway co. required this piece of 
land for the coastiaictiori of their line ; P. insisted 
that the co. if they took the land must also take 
his house & garden, & on their proceeding to obtain 
possession under Lands Act, 1846, filed hia bill 
prayinj? for an injunction : — Held : the strip of 
land being held for pleasure only, Sc not of necessity 
for tile enjoyment & occupation of the residence 
of pitf., it would not have passed by a conveyance 
of the “ house ” simply, — ^Pergusson v, London, 
Bihgiiton Sc South Coast Ry. Co. (1863), 8 
He <i. .1. & Hm. 853 ; 2 New Rop. 508 ; 33 L. J, Ch. 
29 ; 9 U T. 134 ; 27 .T. P. 580 ; U W. R. 1088 ; 
48 E. H. 790, L. .I.T. 

A wno/tf nVmB ;-“*Dlstd. Mar»ou r. L. C, & I). Uy. (1868), 37 
It, J. Ch. d83. Consd. Korfor<( p. Hojicoinbe, Hoyluke &; 
Doosiilo By. (1888), 67 L. J. Ch. 270. Rofd. Pulling v. 
L. U. & I). By. (1804), 3 Do G. J. & Hm, 661 ; Qtef4e v. 
Mid. By. (1866), 1 Ch. App. 275 ; Barnes v, SouthBoa By. 
(1884), 27 Ch. D. 536 ; Ailhusou v. Ealing & South Harrow 
By. (1808), 78 L. T. 285. 

509, — ( I ^ Where a railway co. 

propo.se to take land, forming part of a house, 
within Lands Act, 1815, s. 92, the owner cannot 
insist that they shall take other land of which it 
form.s a portion, Sc tha.t another portion, wliich is 
in precisely same position, shall not be taken. 

(2) A field, separated from the garden of a house 
by a lia-lia crossed' by two bridges Sc occasionally 
used for the pmqjoses of pleasure, but otherwise 
used for keeping pltf.’s cows, cannot be considered 
a.s “ pleasure grounds,” Sc as forming part of a 
” house ” within the sect. 

(3) Land iuljoining a house, wliich would not 
pa.ss under a conveyance of the house, does not 
form part of a “ house ” within the above sect, 

(4) The above sect, is applicabhi altiiough the 
landowner may Jiave only a lefisijhold interest.-— 
I’ULLiNG V, London, Chatham Sc Hover Ky. (’o. 
(J884), 3 He G. J. Sc Bm. 881 ; 4 New Rep. 388 ; 

33 L. J. Ch. 505 ; 10 L. T. 741 ; 28 .1. P. 499 ; 10 
Jur.N. B. 885 ; 12 W. R. 989; 48 E. K. 798, L, ,1J. 
AamtailonH - As to ll) Oonsd. FI nek ». L. Sc S. W. Ry. 

(1890), 44 Ch. D. 330. As to (2) Refd. AlIbuBon v. Ealing 
tk South Harrow Ky. (1 KU8), 78 L. T. 285. As to (3) Cofliid. 
Barnea v, Southsea By. (1884), 27 Ch. D. 536 ; Korlord 
V. Seacombo, Hoylake & Deoflldc By. (1888), 57 L. J. Ch. 
270. Rafd. AllhuBon v. Ealiug Sc South Harrow By. 
(1898), 78 L. T. 286. 


tf'rra4\ — Glasgow City Sc Disiiuct 
B y. Co. V, MAcRttAYNB (1883), 10 
K. (Ct. of Sews.) 894 ; 20 Sc. L B. 
602.— SCOT. 

666 i. Access to puhlic sired — /n- 
duded in ** house.**} — BusiuefiB promises 
abutting on a courtyard bad an access 


from the public street ; — field : the 
access was part of the “ honso or 
builillng or manufactory ” of tbo pro- 
prietor to whleh Lands (Soot.) Act, 
1845, B. 90, were applioable. — O alk- 
iHisiAN By. Co. v. Turman (1898), 25 
R. (Ot. of Sobs.) 7 ; 36 So. h. R. 4oi.— 
SCOT, 

N 2 
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Sect 4 . — Restrictions on taking part of land and 
premises : Siih-sectJ., Ji. (a) ct'(b )n C\ <£:/>. (a).‘J 

570. .] — Pltf. was owner & occupier 

of a houso & six acres of meadow land on the west 
of E. road. He had a large family, & the ground 
he had, being insullicient for the iiorse & cows 
which he kept for their use, he bought six & a 
quarter acres on the other side of the road, the 
nearest point being distant 120 yards from his 
entrance gate. At the nearest point of this land 
were a cow-house, loose box, & a cottage, which 
was occupied by his grooms, because he liad no 
accommodation for them on his own side of the 
1 ‘oad, <fe he for a number of years occupied the land 
for the jjurpose of feeding the hoi’scs ^ cows 
requisite for his establishment : — Held : the six 
& a quarter acres could not be considered part of 
the house within Lands Act, 1815, s. 92. 

Tlic word “ house ” in the above sect, includes 
all that would pass by a devise of the house ; but 
that does not include land which is not necessary 
for tJui convenient use & occupation of the house, 
but only for the pei’sonal use & convenience of the 
owner & occupier ('ruRNEi?., — StjiJKLE v . 

Midland Ky. Co. (18(50), 1 C^h. App. 275; 14 
L. 1\ 2; 30 J. i\ 227 ; 12 Jut. N. 8. 218; 14 
W. It. 3(57, L. JJ. ; subsequent procecdbigs (iSCiO), 
20 L, T. 475. 

^ w-noR/hfm« -Consd. Kerford v. Soaconibe, Hoylako & 
Deosidc Ky. (J«S8), 57 h. J. Oh. 270. Refd. Smith v, 
Ridj^way Ij. It. 1 Exeli. H31 ; Beiiinffton v. Mclro- 

politan Board of Workw (18S6). 54 L. T. 8.57 : Wright v. 
Wallnsoy L. B. (1887), 38 Q, B. D. 783 ; Allhii8on v. Ealing 
& South Harrow Ily. (1808), 78 L. T. 285 ; Pe Willin, 
.^potioer r. Willis, (10111 2 Ch. Mentd. Cuthbert v. 

, Ifobmsoij (1882). 51 L. J. CU, 238. 

571. .] — Keufohd i\ Seacombe, Hoy- 

take Deeside JiY. Co. (1888), 57 T;. .1, Ch. 270 ; 
58 L. T. 415 ; 52 .T. 1\ 487 ; 3(5 W. K. 431 ; 4 
T. L. 11. 228. 

572. .]— The term “ liouse ” in Lands 

Act, 1815, 8. 92, must be taken to include every- 
thing t hat would i)ass under t he grant of a “ house 
on a simple conveyance of it as su(;h. 

Where there was a paddocjk at the back of a 
cott age & garden, & liaA'ing access only from these 
latter, & the paddock was used by its present, & 
had been used by its fonner, proprietor for inir- 
poses cormected with their re.spectivc businesses : 
— Held : the paddock was within t-he term “ house ” 
as used in s. 92, inasmuch as it w'fis cl(3ar that it 
would pass under a grant of the “ house ” on a 
simple conveyance of the latter as such. — I^ow ik 
S’J'AINES JiESEHVOUtS ,1 OINT COMMITTEE (1900), 
64 .1. r. 212 ; 10 T. J.. U. ISl, (\ A. 

573. Does not include house built on land after 
notice to treat given.]— Littleu r. Khyx iMiutovE- 
MENT Combs., [1878 J W. N. 219. 

(5) In Particular Instances, 

See Lands Act, 1845, s. 92. 

574. Land on which intended to erect wing 
to existing buildings — Included in “house.”) — 

(1) Trust -ees of a charity inirchased lajid ^ cove- 
nanted to erect ux)on it buildings, consisting of a 
hall in the centre, with almshouse.s, fiome on each 
side of the hall, othei's forming wings of the 
main building, with a garden in the centre. 'A 
portion was to be built witiiin a specified .time, & 
the rest as funds wau*e subscribed. Before more 
tlian the centre was completed a railw^ay co., under 


Ijands Act, 1815, required to lake a portion of the 
land wliich, when the design was complete, would 
be part of t he garden in front of one of the intended, 
but then unbuilt, almhouscs : — Held : the land 
was part of a house within s. 92. 

(2) It is the duty of cts. of justice to construe 
Acts of Parliament so as to protect xirivate pro- 
prietors against public cos. (Knight Bruce, 

(3) I know of no means by which we can inter- 
pret the w^ord “ house ” in this sect, except by a 
reference to the legal construction put upon tliat 
word in other instruments. I take, therefoi‘o, the 
question to be, what would jiass under a convey- 
ance of the house ? That, as I tliink, must bo 
judged of by the particular situation &> circum- 
stances of the i^roperty at the time ('Curnek, L.J.). 
— Grosvenor (Lord) v, Hampstisad Junction 
Ry.Oo.(1857), IDeG. &J.446 ; 20 L. J. Ch. 731 ; 

29 L. T. O. S. 319 ; 21 J. P. 547 ; 3 .Fur. N. fcl. 
1085 ; 5 W. 11. 812 ; 44 E. K. 79(5, L. .I.T. 

AnfuAations : — An to (1 ) Folld. Colo v. West Loadon & Crystal 
Palace Uy. (1859), 27 Boav. 242 ; Hewsoii v. South 
Wostoru lly. (IKfiO), 2 L. T. 369. Consd. St. Thomas* 
Hospital V. Charing Cross lly. (1861), 1 .1. & U. 400 ; 
Fergusson v. L. B. & S. C. Hy. (1803), 3 De (3. J. & Sin. 
653. Distd. Chambers v. L. C‘. & D. lly. (1863), 11 W. II, 
479. Consd. Marson v. L. C!. & D. Hy. (1868), L. H. 6 Eq. 
101 ; AilhuHon u. Ealing &: South Harrow Ky. (1898), 78 
L. T. 285. Refd. Eastern Counties, etc. Coys. v. Marriage 
(1860), 9 H. L. Cas. 32. A8 to (2) Consd. KorEord v. Sea- 
combe Hoylako & Dooside Hy. (1888), 57 L. J. Ch. 270. 
As to (3) Consd. Harvie v. South Devon Ky. (1874), 31 
L. T. 424 ; Korford v, Seacombe, Hoylako &, Deesido Jly, 
(1888), 57 L. J. Ch. 270. GnwrallUt Mentd. King v. 
Wycombe Hy. (J860). 21 J. P. 279. 

575. Unfinished house— Included in “house.”] 

— Axexander V, Crystal PalA(/’E Hy. Co, (1862), 

30 Beav. 556 ; 31 h, J. Ch. 500 ; 26 .F. P. 595 ; 8 
Jur. N. S. 833 ; 54 E. li. 1005. 

576. Semi-detached villas under one continuous 
roof — Party wall only carried up to ceilings of 
bedrooms — Space between bedroom ceilings & roof 
forming one continuous space — Not a “ house.”] — 
Pltf. w^as tJie lessee of two semi-detached villas 
under one continuous roof. Tlic pai'ty wall 
between them wtis only cariied up to the ceilings 
of the bedrooms, so that ihc space between those 
ceilings the roof formed one continuous space, 
through which a x>erson mights creep from one end 
of lilt) roof to the other, but, with this exception, 
t here wtus no internal communication betvyocii the 
two villas. The y)at*ty wall was so iiielTective tliat 
if one of the vilhis were to be pulled down, the 
other villa would bt‘con)C uninhabi liable. Each 
villa had its own distinct garden, A railway co., 
under Lands Act, 1815, gave notice to treat for a 
strip of the gardim of one of the villas, & received 
a counter-notice requiring them to take the two 
villas. The co. dej^osit ed only the assessed value 
of t/hc strip of garden oomi)rised in tluiir notice to 
treat. Pltf. filed liis bill to compel tlie co. to take 
the two villas, &• tliereupoii they agreed to take 
the whole of one of the villas: — Held: (1)^ the 
two villas did not constitute one house within 
Lands Act, 1845, s. 92, the co. could take one 
villa without taking the other; (2) the co. were 
right in proceeding on tlieir own notice, & not 
dcj)ositing the value of the two villas, as the 
counter-notice was not good. 

(3) In his counter-notice to the co, the owner of 
the tenements desciibed them as two houses, 
claiming that Uiey could not be safely stsparated : — 
Held : (Maltns, V.O.) he was not on that account 


PART VI. SECT. 4, SUB-SECT. 1. - 

B. (b). 

5741. J.and on which intended to 
erect addihon to txistiny bvilding — 
Included in “ hfnisc.*'\ — -Deftp. rcquiml 
jiart of a lioiitso, which would cut ott* 
part of an iiutiniHhed calhedruj, for 


1/helr ry., & t.ook posHCHnion, but pit fa., 
dccMuocI to or convey, or arbitrat-c 
an to the value of, anything leaa than 
the Avholc houac. In an action to 
compel the ry. co. to take the whole : — 
Held: (1) the land waa set apart for 
cathedral purposes, & an injunction 


waa grafted against tlie ry. taking a 
jmrt only ; (2) tho jiicre going Into 

posacRBioii of part, did not necessarUy 
oomiidt defts. to tlio purcliase of the 
whole. — H oly Tkinjty Catijkdral v. 
Wkst Dntaiiio PAniric llv. Co. (1887), 
14 O. H. 246.--CAN. 
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disentitled i o insist t hat the co. shonltl take botli. — 
Harvie V, South Devon IIy. Co. (1874), 32 L. T. 1 ; 
23 W. It. 202, C. A. 

577. Two houses with internal communications 
— Used lor purposes of one business— Under 
separate leases of even date — Is a “ house.**] — 

SlEGENBERQ V. METRO POLITAJf DISTRICT Ky. UO. 

(1883), 49 L. T. 554 ; 32 W. K. 333. 

578. Cottage used as store room —Internal 
communication with house, shop Sc buildings used 
as manufactory — Is part of “ house.**] — ^IIkjharijs 
IK Swansea Improvement Tramways Co., No. 
502, anie, 

579. Building behind dwelling-house & shop — 
Used as candle manufactory — Whole block of 
buildings a house.*’ | — Richards v, Swansisa 
Improvement At Tramways Co., No. 502, mite. 

580. Garden attached to house — Included in 
“house.**] — Cole ik West London Crystal 
Palace Hy. Co. (1859), 27 Reav. 242 ; 28 L. ,1. Cli. 
707 ; I L. T. 178 ; 5 Jur. N. S. 1114 ; 54 E. R. 04. 

Annoiaiiona : — FoUd. Alexander v. West End of L<»mlon Sz 
Palace Co. (18(1*2), 2(1 .1. P. .'ill,'). Reid. Eastern 

Countic.s, etc. Co.fi v. Marriaf?o (18G0), 9 H. L. Cas. 32 ; 

King V. Wycombe Ky. (J8(»0), 24 J. P. 279; Forgus.sou 

V. L. B. & S. C. Ily. (1863), 2 Now Rep. 503. 

581. House & part of garden held 

under one demise — Other part of garden under 
another demise.] — Wlioro a i3roprietor of a hoiiso 
& garden held them unde.r two demises, the liouse 
A ijart of Uks garden being comprised in one, A the 
other part of tlie garden iri the ot her d(imiso : — 
IJcld : tile CO. rnnst take the whole Sc make com- 
pensation. -MacGregor v. Metropolitan Ry. 
Co. (18(5(5), 14 L. T. 351. 

582. Part used as nursery garden.] — 

Saltek v. MmiiopoLiTAN Distrk^t Ry. Co. (1870), 
L. R. 9 Eq. 132 ; 39 L. J. Cli. 5(57 ; 31 J. 391. 
Anuoiaiion : — Reid. Clitl'ord v. Holt, [1899] 1 Ch. 698. 

583. Garden attached to new wing of hospital 
—Is part of “house.**] * St. Thomas’s Hospital 
(Govp:rn<)Rs) v. (Uiaring Cross Ry. Co., No. 117, 
ante. 

584. Land subject to agreement by landlord to 
grant future lease — To enable tenant to extend 
garden — Not part of “ house.*’] -(Jiiamhi^hs v. 
London, (.^iatham. k> Dover Ky. Co. (18(53), 1 
New Rep. 517 ; 8 L. T. 235 ; 27 ,1. P. (527 ; 11 
W. R. 479. 

585. Orchard attached to house — Included in 
“ house,”] King v Wyc ombe Ry. Co., No. 505, 
ante. 

586. Market garden attached to cottage — Not 

part of “ house.”] — I’llf. was owikt of a jiiece. of 
land 2a. 2r. 20p. in extent, situate within the 
municipal boundary of the city of R., in the 
immediate neighbourhood of dwelling-liouses, but 
not completely surrounded by them. Ihe Jarni 
was comprised within a ring fence, & had for 
many years been used as a mo.rki't garden. About 
twenty-iive years biiforc a cottage, consisting of 
three rooms nine feet in height, with iwo cellars 
suitable for storing fruit & vegetables, was erected 
near a road forming part of the boundary of the 
land for the purpose of being occupied by the 
tenant of the garden. A railway co. drove through 
this piece of land a tunnel which passed under one 
corner of tlie cottage, & divided the land into two 
portioTLS, one of which was less than half an acre : — 
Held : ( I ) the co. wore not hound to take the whole 
piece of land, hut only tlie part lying above the 
tunnel, the cottage the piece of land lying 
between the cottage &c the road ; & also, if the 
owner required it, the severed portion, wdiich was 
less than half an acre ; (2) the jiremises w'ere 

not in a town within Lands Act, 1815, s. 93. — 


Falkner IK SoMEKSE'r Dorset Ry. Co. (1873), 
L. R. 1(5 Eq. 458 ; 42 L. J. Ch. 851. 

587. Land separated from house by public road 
— Not part of “ house ” — Land used as meadow Sc 
cricket ground.] — Fergusson v. London, Brighton 

South Coast Ry. Co., No. 5(58, ante. 

538 . House for owner’s servants 

built on part of land — Remainder used as pasturage 
for cows.] — Steele v. Midland Ry. Co., No. 
^570, ante. 

589. Land separated from house by public 
footpath — Is part of “ house **— Land treated as 
passing to lessee by every demise for sixty years— 
Used by customers of house.] ~ Marson v. Lon- 
don, (Chatham At Dovpir Ry. Co, (18(5S), L. R. 6 Eq. 
101 ; 37 L. J. Oh. 483 ; 18 L. T. 317 ; 32 J. J*. 

; 8iibsequc7it j^'f'oceed inffs (1809), L. R. 7 Eq, 

54(5. 

Annoiaf iona : — FoUd. Falkner v. Somerset & Dorset Ky. 

(1873), L. K. 16 Kq. 458. Distd. Grierson v. Gheslilro 

Lines Goiuniitteo (1874), L, K. 19 E(i. 83. Refd. Wright v. 

Wallasey L. B. (1887), 18 Q. IL I). 783 ; Kerford v, 

Seaeombe, Hoy lake, etc. Ry. (ISHS), 36 W. K. 431 ; 

Kilbrow V. St. Leonard, Sliorediteli Vestry, [1895] 1 Q, B. 

33. 

590. Land separated from house by private 
road— Not part of “ house ” -Stables Sc greenhouse 
erected on part of land — Remainder laid out as 
garden.]— Kerford v. Sea combe, Hgylake Ac 
Deeside Ry. Co. (1888), 57 L. J. Ch. 270; 58 
L, T\ 445 ; 52 J. P. 187 ; 3(5 W. R. 431 ; 4 T. L. R. 
228. 

591. Land separated from house by sunk hedge 
Ac crossed by bridges -Used for keeping cows but 
occasionally used for purposes of amusement — 
Not part of “ house.”]— Puj.linc} ik London, 
Chatham Ac Dover Ry. Co., No. 5(>9, ante. 

592. Paddock — Part of “ house ” — Access to 
paddock through garden Ac from public road running 
along far side of paddock.] — Rarnes v. Southsea 
Ry. Co. (1884), 27 Ch. D. 53(5 ; 51 L. T. 702 ; 32 
W. R. 97(5. 

AniUftatioiis : — Refd. AllhnHcn v. Ealing & South Huirow Ry. 

(1898), 78 L. T. 285. Mentd. Wright V. Wallasey L. B. 

(1887), 18 Q. B. 1). 783. 

593. — ^ Only access to paddock through 

garden,]— Low' v. Staines Reservoirs Joint 
Committee, No. 572, mUe. 

594. Soil of private road leading to mansion 
house —Not included in “ house.**]— A railway oo. 
jiroposed to takq part of a iirivalo road leading to 
a mansion house with the object solely of carrying 
a bridge over the road for the purposes of their 
railway at a spot a (piarte.r of a mile from the 
house. T1 h 5 owner claimed an injunction to 
restrain them from so doing without puridiasing 
the whole proi^erty : — Held : such part of the 
private road w'ould not pass on a conveyance of 
the “ house ” by that description, Ac w'as not a 
part only of the house, within Lands Act, 1845, 

S. 92. — i\j:.LHUSEN V. EAI.ING a StlUTlI llARItOW 
Ry. Co. (1898), 78 L. T. 39(5 ; 4(5 W. R. 483 ; 11 

T. L. R. 349 ; 42 Sol. Jo. 428, 0. A. 

C. Meaning of “ Other Building.'* 

See Lands Act, 1845, s. 92. 

595. Means building in nature of house -Under- 
taking of canal company — Including houses Ac other 
building — Not a “ building.”] — Regent’s (.^anal Ac 
D()(’K Co. V. London (Bounty Couni^il, [1912] 
1 Ch. 583 ; SI L. J. Ch. 377 ; 10(5 L. T. 745 ; 7(1 
J. P. 353 ; 28 T. L. R. 248 ; 5(5 Sol. ,Jo. 309 ; 10 
L. G. R. 358. 

/>. Meaning of “ M anuf actor y." 

(a) hi General. 

See Lands Act, 1845, s. 92. 

596. Means actual manufactory — Not adjoining 
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Sect, 4 . — ReatricUons on taking part of land and 
2 )renwies : i^h-seci. 1, D. (a) & (6)^ auh^aect 2, 

conveniences.] — B arker v. North STAFPORDSHiiiic 
lly. Co., No. 1043, post 

597. Does not mean land employed for business 
not involving manufacture — Part used for auxiliary 
manufacturing processes.] — Wliere land is employed 
for the purposes of a business not involving manu* 
facture, but portions of it are used for auxiliary 
manufacturing processes, the whole is not a 
“ manufactory ** witliin Lands Act, 1845. 

Where a dust contractor used a lai'ge piece of 
land for tlie purpose of collecting & disposing of 
the contents of dust heaps, one portion being used 
as a sorting place, another for the conversion of 
part.s of the heaps into cement, & another for con- 
verting other parts into manure : — Held : under 
Lands Act, 1845, the llrst-mentioned portion might 
be taken compulsorily without the rest. — Eeddin 
V. Metropolii'an Board of Works (18(i2), 4 
])e O. F. & J. 532 ; 31 h. J. Oh. 600 ; 7 L. T. 0 ; 
27 .L P. 4 ; 10 W. R. 764 ; 45 E. U. 1290, L. C. 
Annotaiiona : — Consd. Gibson v. Hammersmith & City Ily. 

G802), 2 Drew. & Sm. 603 ; Boninsrioii v. Metropolllaii 

Board of Works (1886), 64 h. T. 837. 

598. Means place where raw material converted 
into manufactured article.] — Benington & Sons 
V. Metropolitan Board "of Works (1886), 54 
L. T. 837; 50 J. P.740. 

(b) In Partienlar Indayicca, 

See Lands Act , 1845, s. 92. 

699. Land included in same wall with tinplate 
works— Used for deposit of ashes from works — Is part 
of ** manufactory. ’^—-Spauhow v, Oxford, Woft- 
OESTER & Wolverhampton Ry. Co., No. 501,an/e. 

600. Tunnel under manufactory — Part of “manu- 
factory. '*]— Sparrow V. Oxford, Worcester & 
Wot.vkrhampton Ry. Co., No. 561, ante. 

601. Right of way — Not part of manufactory.]— 

( 1 ) A railway co., a short time before the expiration 
of the time limited by their Act for the compulsory 
purchase or taking of lands, gave a notice to threat 
for the purchase of the right or easement of making 
A for ever maintaining their railway by tli rowing 
a bridge over a yard belonging to a manufactory : 
the owner, after the expiration of the co.’s com- 
pul.sory powers, gave a counter-notice requiring 
the CO. to take the whole of the manufactory ; the 
CO. did nothing upon the notice & counter-notice 
for ruiarly twelve months, they then gave a notice 
for the purchase of the whole manufactory, & 
proceeded to take steps for summoning a jui-y to 
assess its value. On an application by the owner 
for an injunction: — Held: whether the original 
notice to treat was valid or not, the ct. could not 
after the counter-notice, which had been given by 
thf 3 landowner, interfere with the proceedings of 
the co., this decision being, liowever, without pre- 
judice to any steps which the owner might take 
to stay or quash those proceedings. 

Scmhle : (2) a notice to treat for the pundiaso of 
.sue) I a right or easement is not a notice warranted 
by the Lands Act, 1845, the word “ hereditaments,” 
used In the interpretation clause as a meaning of 
the word “ lands,” signifying corporeal heredita- i 
ments, & not including a right of way ; (3) sUch a i 
notice to treat did not confer on the owner a right 
to give a counter-notice rt'quiring the co. to take 
the whole of the manufactory, because a right of 
way could not be considered as part of the manu- 
factory ; (4) where a valid notice has been given 
to take part of a house or manufactory, & on tliai 
a valid counter-notice has been given to take the 
whole, the notice & counter-notice will be treated 


as constituting one notice for the purpose of en- 
abling the jury to assess the value of the property 
forming the subject-matter of the notice & counter- 
notice. 


(5) When a co. has given a valid notice to take 
land, it is competent to the landowner to apply 
at once for a mandamus to compel them to proceed 
to complete the purchase, & he cannot at a sub- 
sequent time urge delay on tlie part of the co. as 
a ground for the interference of a ot. of equity 
with their taking proceedings to obtain the land. — 
Pinchin V. liONDON & Blackwaijl Ry. Co. (1854), 
5 De G. M. A G. 851 ; 3 Eq. Rep. 433 ; 24 L. J. Ch. 
417 ; 24 L. T. O. S. 196 ; 18 J. P. 822 ; 1 Jur. N. S. 
241 ; 3 W. R. 52 ; 43 E. R. 1101, L. C. & L. JJ. 
Annotations : — As to (}) Refd. Schwinge v. London & Block- 
wall Ry. (1866), 3 Sm. & G. 30 ; Tninam v. Mid. Ry. (1860), 
3 L. T. 633 ; London Assocn. of Bnlpownerfl & Brokers v. 
London & India Docks Joint Committee, ri892] 3 Ch. 242. 
Af to (2) Befd. Q. W. Hy. v. Swindon & Cheltenham Ry. 
(1884), 0 Apr). Oas. 787. Gemrailu Mentd. Haynes r. 
Haynes (1801), 1 Drew. & Sm. 426 : lie Met. Dist. Ry. & 
Cosh (1880), 13 Ch. D. 607. 


602. Cottages used as warehouses — Separated 
from manufactory by road — Only warehouses con- 
nected with manufactory —Are part of “manu- 
factory.*’] — Spackman V. Great Western Ry, 
Co. (1855), 26 L. T. O. 8. 22; 1 Jur. N. 8. 790. 
Annotation : — Consd. FumiHS v. Mid. Ry. (1868), L. 11. 0 Eq. 

47.3. 


603. Cottage used as storeroom — Internal com- 
munication with buildings where business & manu- 
factory carried on — Part of “ manufactory.”] — 

Richards v. 8wansea Imi'Rovement & Tramways 
Go., No. 562, ante. 

604. Land used by dust contractor - Part used 
for sorting & part for conversion of materials into 
manure Part used for sorting not part of “ manu- 
factory.”] — Reddin V. Metropolitan Board of 
Works, No. 597, ante. 

605. Machinery for storing & conveying power 
of manufactory worked by water power — Goit, 
shuttles, mill-house — Part of “manufactory.”] — 

PcRNiss V. Midland Kv. Co. (18t)8), L. U. 6 Eq. 
473. 

Annotation : — CoBSd. Alllmsfin v. Ealini? & South Harrow 
Ry. (1898), 78 L. T. 306. 

606. Building behind dwelling-house & shop 
— Used as candle manufactory & store — Whole 
block of buildings a “manufactory.”] — IL ciiards 

P. 8WANSKA IMPROVJOMENT & TrAMWAYS (,/0., No. 
562, ante. 

607. Building where tea broken up blended & 
mixed — Not a “ manufactory,”] — Benington 
Sons v. Mktropoi.itan Board of Works (1886), 
54 L. T. 837 ; 50 J. P. 740. 

608. Building where tea packed - Not a “ manu- 
factory,”] — ^Benington tSo Sons v. Metropolitan 
Board of Works (1886), 51 J.. T. 837 ; 50 J . P. 740. 

609. Separated from building where 

manufactory carried on- Not part of “manu- 
factory.”] — Benington A Sons v. METiiopOLPrAN 
Board OF Works (1886), 54 L.T.837 ; 50 J. P.740. 

610. Adjoining houses constituting manufactory 
— One house used In part only for purpose of 
manufacture — Part of “ manufactory.”]— Brook 
V. Manchester, Sheffield &. LiNcoLNSHutE Ry, 
Co. (1895), 2 Ch. 571 ; 64 L. J. (^h. 890 ; 73 L. T. 
205 ; 43 W. R. 698 ; 11 T. Ju R. 549 ; 39 Sol. Jo. 
689; 13 R. 798. 


Sub-sect. 2.— Notice by Owner requiring 
Whole op Premises to be Taken 
A. Who may give Notice, 

611. Owners without power of sale.] — S t. 
7'Iiomas’s Hospital (Governors) v. OHARiNa 
('ROSS Ry, Co., No, 417, ante. 
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612. Leaseholder.] — Puixing v. London, 
Chatham & Dover Ry. Co., No. 669, anU. 

Agent.] — JSee Nos. 618, 634, post. 

i?. Z^iine for giving Notice. 

See Lands Act, 1845, s. 21. 

613. Not limited to twenty-one days — Under 
Lands Act, 1846, s. 21.] — Schwinge v, London 
Blackwall Ry. Co. (1865), 3 Sm. & G. 30 ; 3 
Eq. Rep. 636 ; 24 li. J. Ch. 405 ; 25 L. T. O. 8. 
124 ; 1 Jnr. N. S. 368 ; 3 W. R. 260 ; 65 E. H. 550. 
AnnotatUm : — Mentd. Treadwell v. L. & .S. W. Ky. (1884), 54 

L. J. Oh. 665. 

614. Before promoters exercise compulsory 
powers,] — Gardner v. Charing Cross Hv. Co. 
(1861), 2 John. <te H. 248 ; 31 L. J. Ch. 181 ; 5 
L. T. 4J8; 26 J. W 3; 8 Jui\ N. S. 151; 10 
W. R. 120 ; 70 E. R. 1049. 

Annotations: — Befd. Gibson v. ITannncrsmith Hy. (1803), 
32 L. .f. Oil. 337. Consd. Lavers v. L. G. C. (100.5), 93, 
3J.T.233. Moetd. Rawlings V. Met. Hy. (18G8),37 L. J.Ch. 
824. 

SeCf aho, Nos. 018, 637, pod. 

C. Form and Extent of Nolice. 

615. Form— Sufficient if property identiffed.] — 

Pollard v. MiDDi.Esrsx Coun'py Council (1900), 
95 L. T. 870 ; 71 J. P. 85 ; 5 L. O. 11. 37. 

616. Not invalidated by describing premises 

as two houses.] — II arvie i \ Houth Devon Ry. 
(X)., No. 576, ante. 

Whether verbal notice sufficient.] — See Nos. 

01 8, 634, post 

617. Extent— Owner cannot require promoters 
to take more than part required —If less than 
whole.] - Pulling v. London, Chatham Dover 
Ry, No. 569, ante. 

D. Loss of Right to give Notice. 

618. By delay — Until after entry by promoters 
on part “Prior verbal refusal to sell part by owner’s 
solicitor — Right not lost.] — Spackman v. Great 
Western Ry. Co. (1855), 26 L. T. O. S. 22; 1 
Jur. N. S. 790. 

Annotation : — ^Refd. Fiirniss u. Mid, Hy, (1808), L. R. 0 Kq. 
473. 

619. Not by abortive negotiations — As to price 
of part.] — ( jIardnpri, v, (Uiartng Cross U.y. Co. 
(iStil), 2 .Tohn. ^ H. 218 ; 31 L. J. Ch. 181 ; 5 
L. T. 418 ; 26 J. P. 3 ; 8 Jur. N. >S. 151 ; 10 \V. R. 
120 ; 70 E. \l, 1049. 

Antiotations : — Refd. (iibson r, Ilanimor.smith Ry, (180.3), 
32 L. .1. Ch. 337. FoUd. Lavers v. L. (\ C. (1005), 93 L. T. 
233. Mentd. Rawlings v. Met. Ry. (1808), 37 L. J. Cli. 
824. 

620. Not by claim for compensation for part — 
Followed by agreement apportlonir^ rent — If 
compensation not agreed.] — Lavers i». London 
County Council (1905), 93 L. T. 233 ; 69 J. P. 
362 ; 21 T. I^. R. 695 ; 3 L. G. K. 1025. 

Afinotation: — Apld. Pollard v. Middlesex County Council 

G900), 95 L. T. 870. 

621. Not by agreement by surveyors — As to 
compensation to be paid —If agreement not adopted 
by principals.] — Pollard v. Middlesex County 
Council (1906), 95 L. T. 870; 71 J. P. 85; 5 
L. G. R. 37. 

E. Effect of Notice. 

(a) On Original Notice to treat. 

622. Promoters may abandon purchase.] — 
R. V . London & South Western Ry. Co. (1848), 
12 Q. B. 775 ; 5 Ry. Can. Cas. 669 ; 17 L. J. Q. B. 
320 ; 11 L. T. O. B. 433 ; 12 Jur. . 973 ; 116 E. R. 
1061. 

Annotation: — Consd. Kx p. Quicko (1805), 12 L. T. 580. 

623. ,] — King v. Wycombe Ry. Co., 

No. 505, ante. 


624. Notice to treat not revived by with-* 
drawal of counter-notice .] — Etr p. Quicke (1865), 
12 L. T. 580 ; 13 W. R. 924. 

625. .] — Ashton Vale Iron Co., 

! Lti). V. Bristol Corpn., No. 509, an/e. 

I 626. Owner cannot treat original notice 

j to treat as subsisting as to part.] — Thompson v. 

Toitenham a Forf.st Gate Ry. Co. (1892), 67 
L. T. 416 ; 57 J. P. 181 ; 8 T. L. R. 602 ; 36 
Sol. Jo. 542. 

627. Promoters' power to take whole 

limited — To premises severable without material 
detriment — Material detriment question for Jury.]. 

Morrison, Wood <fc Co. v. Ghpl^t Eastern Ry. 
Co. (1885), 53 L. T. 384. ; I T. L. R. 658. 

?, aLso, No. 639, post. 

Withdrawal of notice to treat.] — See, generally^ 
Sect, 2, sub-sftcfc. 6, ante. 

Right of owner to compel specifle performance — 
After notice to treat.] — See Sect. 2, sub-sect. 5, A., 
ante. 

Followed by assessment of compensa- 
tion.] — See Part X., Sect. 1 , sub-sect. 1, post. 

628. Notice to treat suspended not destroyed.] — 

StniwiNGE V . lx>NDON & Blackvvall Ry. Co. 
(1855), 3 Sin. & G. 30; 3 Kq. Rep. .536 ; 24 
L. J. Ch. 405 ; 25 L. T. O. S. 121 ; 1 .Tur. N. S. 
368 ; 3 W. R. 260 ; 65 E. R. 550. 

Annotation: — Mentd. Troadwoll v. L. & S. W. Ry, (1884), 
54 L. J. Oh. 505. 

See, also, No. 516, ante. 

629. Sufficient notice to treat for whole — To 
enable Jury to assess compensation.]— I'inchin 
V . London &; Blackwali. Ry, Co., No. 601, ante . 

630 . If assented to — Notice to summon 

jury insufficient assent.]— S chwinge v. London & 
BLACRWAid. JiY. Co. (1855), 3 Sm. & G, 30 ; 3 
Eq. Rep. 536 ; 24 I;. J. Ch. 405 ; 25 L. T. O. 8. 
124; 1 Jur. N. B. 368 ; 3 W. R. 260 ; 05 E. H. 650. 
Annotation : — Refd. Treadwell r. L. & S. W. Ity. (1884), 54 

L. J. Gh. 505. 

{h) On Amount to ha deposited hy Promoters, 

631. Promoters must deposit value of whole.] — 

Uniierwood V. Bedford tSc Cambridge Ry. Co. 
(1861), 7 Jur. N. S. 941. 

632. .] — ILvdbon V . East Kent Ry. Co. 

(1859), 7 Jur. N. S. Oil. 

633. .] — CiLKR V. London, Chatham 

Dover Ry. Co.,,No. 1044, post. 

634 . Verbal understanding between sur- 

veyors to parties -That whole to be taken.]— 
Binney V. Hammersmith City Itv. Co. (1863), 

8 L. 161 ; 9 Jur. N. S. S73. 

635. Promoters need not deposit value of whole 
— If counter-notice bad,] -1 1 ahvh*: v. South Devon 
Ry. Co., No. 576, ante. 

(c) Other ( 

636. Promoters cannot avoid notice — By change 
I of plan — Railway passing under land by tunnel.] — 

I Sparrow v. Oxford, Worcester Wolverhamp- 
ton Ry, Co., No. 561, ante. 

637. Notice by owner under special statutory 
powers — Given before notice to treat — Disentitles 
owner to extra compensation — For compulsory 
purchase.] — Jehvib v. Newcastle Gateshead 
Water Co. (1897), 13 T. L. R. 312, C. A. 

F. What afnounts to Acceptance of Notice. 

638. Entry on part comprised In notice to 
treat.] — arson v. London, Chatham Dover 
Ry, Co. (1869), L. R. 7 Eq. 546; 38 L. J. Ch. 
371 ; 20 L. T. 773. 

AnnotMions : — Mentd. Falkner v, SoTnernefc 8c Dorset Hv. 
(1873), It. 11. 16 Eq, 458 ; Grierson v, Chi^hiro Lines 
Committee (1874). L, li. 19 Eq. 83. 
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Sect 4. — Uesiricilona on taking pari of land and 
premises: Suh-sect* 2^F.; sub-sect^S. Sect. 6: 
Stib-sects, 1 d'J 2. Part Vll. Sects. 1 <&: 2: 
Sub -sects. 1 ct’ 2.] 

639. Not notice of intention to apply for ap- 
pointment of surveyor — For valuation of whole.] — 

GHJKUSON V. ChRSHIRE IjINES OOMMriTF^E (1874), 
L. II. 19 Kq. 83 ; 44 L. J. Cli. 35 ; 31 L. T. 428 ; 
23 W. R. (58 ; 39 ,T. P. 229. 

j7inotation : — Consd. AeUton Vale Iron Co, v, Bristol Corpn. 
(1001), »3 L. T. 004. 

640. Not acceptance by promoters’ solicitors 
— Where notice invalid.] — Treadwell v. London 
& South Western Ky. Co. (1884), 54 L. J. Ch. 
5(55 ; 51 L. T. 894 ; 33 W. II. 272. 

Withdrawal of notice to treat— After counter- 
notice by owner.] — See Sub-sect. 2, E., (a), ante, 
Ac, generally. Sect. 2, sub-sect. 6, ante. 

Right of owner to compel speciflc performance 
■ — After notice to treat.] — See Sect. 2, sub-sect. 5, 
A., ante. 

Followed by assessment of compensa- 
tion.] — Sec Part X., Sect. 1, sub-sect. 1, post. 


Sub-sect. 3. — Form of Judgment to take 
Whole Premises. 

641. Must contain statement that plaintiffs 
able & willing or undertaking by plaintiffs to make 
good title to whole.] — Sparrow v. Oxfori>, Wor- 
cester Ai WoLViCRHAMPTON IIy. Co., No. 5l51,«ntc. 

642. .] — London Corpn. (Governors 
OF St. Thomas’s Hospital) v. Charing Cross 
Ky. Co. (18G1), 4 L. T. 85. 

643. Inquiry as to title directed — & further 

consideration reserved.] — Marson v. London, 
(’itatiiam iV Dover Ky. Co, (1808), L. 11. (5 Fq. 
101 ; 37 L. J. CJi. 483 ; 18 L. T. 317 ; 32 J. P. 

505 ; sabscipient proceedings (1809), L. K. 7 Eq. 54(5. 
^iHKotafions Folld. Fniknej*" v. Soincrsot & Dorset liy. 

L. IL 10 Eq. 458. Coiisd. Grierson v. Clivshirv 
Linos (’oiuniitteo (1874), L. K. 19 E(i. 83. Mentd. Wright 
V. VValJusey L. B. (1887), J8 Q. H. D. 783 ; Kerford v. 
Scacoinbe, Hoylako &c. Ky. (1888), 3(5 \V. K. 431 ; IMlbrow 
V. St. Leonard, Shoreditch Vestry, [1895] 1 Q. B. 33. 


644. Promoters not bound to take whole 
house” — Tunnel dividing market garden on 

which cottage erected — Promoters ordered to take 
part of market garden severed if so required by 
plaintiff — Statement inserted in decree that plaintiff 
so required.] — Falknkr v. Somerset Ac Dorset 
Ky. Co., No. 580, ante. 

645. On failure of promoters to proceed — Pro- 
moters ordered to take proceedings to ascertain 
amount to be paid for whole premises — Declaration 
of landowner’s lien with liberty to apply to enforce.} 

— ^Marson v. London, Chatham Ac Dover Ky. Co. 
(1869), L. K. 7 Eq. 616; 38 L. J. Ch. 371 ; 20 
L. T. 773. 

Aniwtations : — Mentd. Falkner v. Somerset & Dorset Ry. 
(1873), L. R. 16 Eq. 458 ; Grierson v. Cheshire Lines 
Committee (1874), L. R. 19 Eq. 83. 


8ect. 5.— requirements AS TO TAKING SMALL 
PORTIONS OF INTERSECTED LANDS. 

Sub-sect. 1. — Kight of Owner to require 

Sale. 

Sec liands Act, 1845, s. 93. 

646. Land not being ” situate in a town ” — 
Land within municipal boundaries but not sur- 
rounded by houses-Not “situate ” in a town.) — 

m V. Somerset Ac Dorset Ky. Co., No, 5S6, 

Ascertainment of value of such land — Whether 
question included in arbitration to ascertain value of 
land required by promoters .] — See No. 731, post. 


Sub-sect. 2. — Kksht op 1’romoters to 
REQUIRE Sale. 

aScc Lands Act, 1845, s. 94. 

647. Lands Act, 1845, s. 94— Applies to all 
intersected lands — Whether situate in town or not.] 
— Eastern (’ounth-js Ac London Ac Klackwall 
llv. <’us. V. MAitRiAGE, No. 255, ante. 

Costs of inquiry under,] -See No. 929, post. 


Part Vll. — Assessment of Purchase Price and Compensation. 


Sect. 1 .- APPLICATION OF ACTS. 

648. Lands Act, 1845 — When doubt as to true 
ownership of land— Neither ciaimant absent nor 
prevented from treating — Value determined by 
verdict of Jury or award under s. 23— Not by 
surveyor appointed under ss. 58, 59.] — Ex p. 
London & South Western IIy Co. (18(59), 
38 L. J . Ch. 527. 

649. Provisions relating to assessment — 

— Applicable to assessment under Railways Act, 
1845, s. 78.] — 11. V. l.oNDoN Ac North Western 
Ky. Co., [1894] 2 C^. K. 512 ; 03 L. J. Q. K. 095 ; 
58 J. r. 719 ; 10 11. 359. 

Aiinotatitms R. v. SI. Giles Camherwell Vestry 

(1897), 66 L. J. Q. B. 3.37 ; Smith v. (Jhorloy District 
Council (1S97), 66 L. J. Q. B. 427 ; L. & N. W. Ry. v. 
Walker (1900), 82 L. T. 93. 

650. Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57) — Statutory contract 


contained in prior special Act not overruled by— Com- 
pensation assessable under prior Act.]- Ky a special 
Act provision was made foi‘ arbn. on the eompi‘nsa- 
lion to b<‘ 1 ) 0 , id for lands taken from plifs., who liad 
])rocured the insertion of s. 70 Ac other i)rovisions 
for their own protection. D(dt-. corpn. served 
notices on x)ltfs. to treat under the sy)ecial Act a 
few days before tlie Acquisition of Land (Assess- 
ment of (V)mpensation) Act, 1919, came into force, 
Ac claimed that the latter Act,, which diminished 
the amount of compensation payable on a com- 
I)ulsoiy purchase, was applicable : — Held : com- 
j[)ensation was assessable in the manner provided 
by the special Act, Ac not under the genor^ Act. — 
Blackpool (’orpn. v. Starr Estatf: Co. Ltd. 
(1921), 38 T. L. K. 79 ; 00 Sol. Jo. (W. II.) 17 ; 
19 L. U. K. 721, H. Ti. 

— Compensation for special suitability or 


part VII. sect. 1. 

e. JAmd i^cot.) Art, 1845, ss. 23- 
^5’”-W?tcthcr apjMcable to agi’ccmetit to 
ref(*r dated prior to passing of special 
Act.]- -A ry. eo. brought a bill into 
to enable it to form a 
branch line. A proprietor, through 


whose lamls the proposed branch line 
was to pass, opposed tiie bill. A deed 
of agreement was ont,ered into whereby 
the ry. co. agreed to refer the pro- 
jrietnr’s claim of compensation to 
,wo arbiters specially named. The 
bill thereafter passed Into law, the 


above Act being incorporated : — 
Held : at the date of the transaction, 
above Act was not applicable tk not 
binding on the parties. — S coit v. 
Noum British Ry, Co. (1847), 19 
Sc. Jur. 643. — SCOT. 
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adaptability under .] — See Pari III., Sect. 1, sub- 
sect. 3, (J., ante. 

Incorporation, construction Sc application of Acts.] 

-^-Sec, generally, Part JI., Sects. 1, 2, nyiie. 


Sect. 2.-^ JURISDICTION OF ASSESSING 

TRIBUNALS. 

Sub-sect. 1. — In Genehal. 

651. Competency of tribunal cannot be chal- 
lenged — When decision made final by statute.] — 

Baknsley Canal Co. v, Twibell, No. 410, ante, 

652. Power of jury to construe Act — To deter- 
mine whether claim made within its provisions.] — 

East So West India Docks & Biiimingiiam 
Junction Ky. Co. v. Gaitke, No. 202, ante. 


Sub-sect. 2. — Limited to Ascertaining 

Amount. 

653. May find no damage — Warrant containing 
words “ if any.”] — By a railway Act it was 
enacted tliat, for settling dill'ei*ences between the 
CO. & ownei's of land, the co. should issue a w’arraiit 
commanding the shcrift* to imiiaiiol, etc., a jury, 
wliich jury should enquire of, assess & give a verdict 
for tiie sum of money to be paid, by way of satis- 
faction or compensation, for the damages sustained 
from the co.*s acts. It was also iirovidod that no 
proceedings had in puisuance of the Act should 
be quashed oi' vacated for want of form, or removed 
by ceriiorari. The co. issued their warxunt to 
tlie sherilT, commanding him to impanel a jury for 
the purjioso of inquiring <)f, assessing So giving a 
verdict for, the sum of money, if any, to be paid 
to C, by way of satisfaction or compensation 
for the damages, if any, wliich should have been 
done, c‘1c. The jury, on the inquisition in pur- 
suance of tins warrarit, found that G. had not 
sustained any damage ; A it was considered that 
no damages or sum of money should be assessed, 
etc. : — Held : (1) the jury, even though tlic words 
“ if any ” had not been in the warrant, would still 
have been authoj ised to tind that there was no 
damage ; (2) the Mords in the warrant did not 

vary th<; duty imposed upon the jury, or prevent ! 
the wai* 2 *ant from being in pursuance of the Act ; 
(3) tlie proceedings were within the jurisdiction 
conferred by the Act, So no certiorari lay. — 
B. V, JjANCaster. So Pres'jon Junction By. Co. 
(1815), 0 Q. B. 750 ; 3 By. <fe Can. C s. 725 ; J l 
L. J. Q. B. 84 ; 0 Jur. 303 ; 1 15 E. K. 280. 

Avnviuiio'tis : — As fo (J ) Consd. East & West India Douk^ & 
Blrniliiglmm Junction Ky. v. Gutike (1S51), Mac. & (t. 
155. Expld. K. V. L. & N. VV. Ky. (1854), H E. & B. 443. 
Apld. lie Bradby & Southampton District L. B. of Ilcall h 
(1855), 4 E. & B. 1014. Consd. Hill V. Audus (1855). 

1 K. J. 203. Refd. L. & N. W. Ky. v. Bradley (1851 ), 

3 ]Mac. & G. 330 ; Chapman i\ Monmoutlisliirc Ky. & 
Canal Co. (1857), 27 L. J. Ex. 07 ; Edinluiitfh Sc District 
Water Trustees v. Clippens Oil Co. (11102), 87 L. T. 275. 


654. Cannot enquire into title or legal rights of 
claimant — Under Lands Act, 1845.] — East So West 
India Docks So Birmingham Junction By. Co. 

V. Gattke, No. 202, ante. 

655. .l-~-Laiids Act, 1845, s. 68, 

wliich provides that if any person shall be entitled 
to any coriipcdisation in respect of any lands or 
any intei-^^^st therein, which shall have been taken 
for, or injuiiously affected by, the execution of 
the works, So for which the promoters shall not have 
made satisfaction, such party may have the amount 
of such comptmsation settled by arbn. or by a 
jury, does not give the arbitrators or jury juris- 
diction Id inquire into the title of claimant to the 
land or other hereditament in respect of which he 
claims compensation, but only to decide upon the 
question of amount. — B. v. I^ondon So North 
Western By. Co. (1854), 3 E. So B. 443 ; 23 
L. J. Q, B, 185 ; 22 L. T. O. S. 346 ; 18 Jur. 993 ; 

2 C. L. R. 1J57 : 118 E. B. 1208. 

AnrwtationH : — Expld. & Folld. lie liradhy & Sout.hampton 
District L. B. of Health (1855), 4 E. & B. 1014. Consd. 
Clia]»nmn r. Monmouthsliiro Ky. Sc (.'anal Co. (1857), 2 
H. & N. 267. Apld. Horrocks v. Met. Ry. (1863), 4 
B. & S. 315, Consd. Read v, Victoria Station Pimlieo 
Ky. (1863), 1 II. & C. 826 ; Beckett y. Mid. Ky. (1866), 
L. K. 1 C. P. 241 ; Rhodes r. Airedalo Drainage Comra. 
(187()), 1 (k P. D. 380. Apprvd. Buccleuch v. Metropolitan 
Board of Works (1870), L R. 5 Exch. 221. Refd. 
Ilarher v. Nottingham Sc Urautliam Ry. & Canal Co. 
(1864), 15 C. B. N. S. 726 ; G. N. Sc City Ky. v. Tillott, 
11902) 1 K. B. 874. Mentd. Pinchln v. Jjondon & Black- 
wall Ry. (1851), 1 K. Sc J. 34 ; R. v. M. S. Sc L. Ry. (1854), 

1 Jur. N. S. 419 ; R. v. Burslom L. B. of Health (1859), 

5 Jur. N. S. 1394 ; Re Bristol Sc North Somerset Ry., Re 
Somerset Sc Dorset Ry., Re L. Sc S. W. Sc Mid. Kys. (1877), 
37 L. T. 527 ; Dawson v. G. N. Sc City Ry., [1905] 1 K. B. 
260. 

656. —The finding of the sheriff’s 
jury on an inquisition, under Lands Act, 1845, 
s. 68, is not conclusive ; So therefore in an action 
brought on such an inquisition, it is competent 
to deft., on a traverse that pltf.’s projuirty was 
damaged or injuriously affected within the Act, 
So t hat i>ltf . was not entitl(;d to compensation under 
the provisions thereof, in ri'spect of same having 
been so damaged or seriously affected, to prove 
that t he subject-matters of the claim are not such 
as are contemplated by s. 08. — Chapman v. Mon- 
MDUTHSHiuic Ky. So Canal Co. (1857), 2 11. So N. 
207 ; 27 L. J. Ex. 97 ; 157 E. B. 111. 

Aniu>ialvr)is : — Dbtd. Rhodes V. Airedale Drainage Conirs. 
(1876), 1 C. P. D. 380. Refd. Read r. Victoria Station & 
l^iinlico Ky. (1863), 1 H. & C. 826. 

657. .] - (]) The assessment of dam- 

ages by tha verdict of a jury under Lands Act, 
1845, in respect of lands injuriously affected by 
public works, is not conclusive that the lands were 
damaged So injuriously affected ; Ac therefore in 
an action upon such verdict & the judgment 
thereon to recover the damages awartied & costs, 
defts. are not estopped from pleading that the 
lands So pltf.’s interest therein were not damaged 
So injuriously affected. 

(2) Wliere the damages claimed So awarded 
exceed £50, defts. are estopped from denying that 


PART VII. SECT. 2, SUB-SECT. 1. 

f. Jurisdiction of Siuperior Court 
Judue under Raihvau Act, s. 196.] — A 
Htiperior Court Judgo acting under 
above sect, in persona dcsionuta to Iiear 
applications ; Sc an appeal from a 
judgo so acting does not lie. Tlie 
jurisdiction given to tJio Superior 
C^ourt judgo under the above Act is 
special Sc peculiar, & distinct from ids 
jurisdletiou os a judge of that ct. — 
Canadian Northekn Ontario Ky. 
CO. «. Smith (1914), 60 S. C. K. 476 
22 D. L. R. 265. -CAU, 

g. .] — Rc CnAMDKRS Sc 

Canadian Pacific Ry. Co. (1910), 15 
W. L. R.694 ; 20 Man. L. H. 277.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2. 

664 i. Cannot enquire into title or 
legal rights of clnimanl .] — TJie question 
for deteriiiinatlon in the amount of 
coinpeiiRalion payalde in resnect of 
that estate or interest of the claiiuaut 
which lias boon the suJijeid. of valuation. 
(Ricstions of title cannot bo entered 
into. — H kID (K.OBEHT) & Co, V. 
Minister for PunjLic Work.s (1902), 
2 S. R. N. S. W. 405 ; 19 N. S. W. W. N. 
258.— A US. 

664 ii. Vancour^r Incorporal ion 

Act, 1900, s. 13.3.)-— The right to com- 
pensation cannot ho ilotorminod by 
arbitrators appointed under above soet., 
as their jurisdiction is Jimited to find- 


ing the amount of (iomponsuGon . — Re 
Nortiikhv Counties Investment 
Trust, Ltd. Sc Vancottveh City 
(1901), 8 B. C. R. 338.— CAN. 

664 iii. - — Lauds (Scot.) Act, 1845.1 
— The sole duty of arbiters appolntod 
tinder above .\ct is t o assess eomi>cnsa- 
( ion on the footing that the compulsory 
purchase is to ho carried out ; Sc they 
cannot, decide any (luestion of law 
atloeting vendee’s rigiit to compensa- 
tion or his right to enforce payment of 
the amount assessed.- -Lockeruy v. 
City of Glahoow Improvement 
TRU8TEE.S (1872), 10 Maeph. (Ct. of 
8oss.) 971.— SCOT. 
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Sect. 2 . — Jurisdiction of assesaing tribunals: Sub- 
sect. 2. Sect. 3.] 

plt.f.~Ws entitled to compensation to an amount 
exceeding: — KpiAn v. VicroiiiA Station & 

Pimlico Ky. Co. (18(53), 1 H. & 0. 826; 1 New 
Kep. 446 ; 32 L. J, Ex. 167 ; 9 Jnr. N, 8. 1061 ; 

11 W. K. 1032 ; 168 E. B. 1117. 

Annotations: — As to (1) Apprvd. Barber r. Nottingham & 
Oraiitham By. & Canal c5o. (18tS4), 16 C. B. N. S. 726. 
Consd. Buccloucli V. Metropolitan Board of Works (1870), 
L. B. 5 Exch. 221 ; Bhodes v. Airedale Drainage Conii-s. 
(1870). 1 O. r. 1). 380. Eefd. HorrockH v. Met. By. (1863), 
4 B. & S. 316. As to (2) Reid. Barber v. Nottingham & 
Grantham By. & Canal Co. (1864), 15 C, B. N. 8. 720. 

Defences available to promoters generally, see 
Sect. 6, sub-sect. 8, B., post. 

^58. j — Hobrocks V . Metro- 

politan Tty. Co. (1863), 4 B. & S. 315; 2 New 
lUp. 452 ; 27 J. P. 694; 11 W. B. 910; 122 
E. B. 477 ; sub nom. B. v. Metropoltman By. fJo. 

32 L. J. Q. B. 367 ; 8 L. T. 663 ; 10 .lur. N. 8. 
204 ; subsequent proceedings^ sub nom. IIorrocks 
V. Metropolitan By. Co. (1865), 19 C. B. N. 8. 
139. 

Annotation : — Apprvd. Bnoclcueh v. Metropolitan Board 
of Works (1870), L. B. 6 Exch. 221. 

659. . ] — Re New BOLD & Metro- 

pout an By. Co. (1863), 14 C. B. N. 8. 405 ; 2 
New Bep. 168 ; 143 E. B. 503. 

Annotations : — CoDSd. Re Harper & G. 15. By. (1876), L. B. 
20 Eq. 39. Reid. Khodes i?. Airedale Drainage Comrs. 
(1874). L. B. 9 C. P. 608. 

660. .] — Brandon v. Brandon, No. 

1461 , post, 

eei. Court will apportion amount 

when too large an interest claimed.]- - Re North 
I xjNDON By, (.’o. (City Branch), Ex p. Cooi»KR, 
No. 2()'J 4 , post. 

662. Effect of reference & notice to 

treat — Question of title left open.] — (Umpbei.l v. 
Liverpool Corpn. (1870), L. 11. 9 Eq. 579 ; 
21 L. T. 814; 18 W. B. 422. 

Annotation : — Mentd. Et p. Liverpool (1870), L. B. 11 Eq. 
15, 

663. Under private Act.] — By a canal Act 

comi^. were appointed for settling, determining 
& adjusting all questions, matt ere Sc ditTerences 
between tlic co. 6c the ownere of lands, etc., 
prejudiced by the execution of any of the powers 
thereby granted ; & by a subsequent sect, the 
amounts of compensation was to be assessed by a 
jury, & the com re. were to give judgment for the 
sum so assessed, which was to be binding con- 
clusive to all intents 6c purposes : — Held : the 
verdict 6c judgment were conclusive as to the 
amount, but. not as to claimant’s right to com- 
pensation. — Barrer V. Noitingham Canal Co. 
(1864), 15 C. B. N. 8. 726; 3 New Bep. 510; 

33 L. C. P. 193 ; t) L. T. 829 ; 10 Jur, N. 8. 200 ; 
12 W. K. 376 ; 143 E. B. 970. 

Annotations : — CODSd. Dunn v. Birmlnghain Canal Co. 
(1872), L. B. 7 O. B. 244. Reid. Beckett v. Mid. By. 
(18C6), Har. & Butli. 189: KhodOH v. Airedale Drainage 
Conirs. (1876), 1 C. P. D. 380 ; Long Eaton Recreation 
Qroundfl Co. v. Mid. By. (1902), 71 L. J. K. B. 837. 

664. Under Regulation of Railways Act, 

1868 (c. 1 19), s. 41 — Proceedings removed to superior 
court.] — By Regulation of Railways Act, 1868, 
s. 41 , “ whenever in the case of any lands purchased 
or taken otherwise than by agreement for the 
puiposes of any public railway, any question of 
compensation in respect thereof, or any question 


of compensation in respect of lands injuriously 
affected by the execution of the works of any public 
railway, was, under I^ands Act, 1845, to be settled 
by the verdict of a jury empanelled & summoned 
as in that Act mentioned, the co. or the party 
entitled to the compensation, may ai)ply to the 
judge of any one of the superior cts. of common 
law, who shall, if he think fit, make an order 
for trial of the question in one of the superior 
cts., upon such terms & in such manner os to him 
shall seem fit, etc. ; & the proceeding shall oe 
under 6c subject to the control & jurisdiction 
of the ct. as in ordinary actions therein ” : — 
Held: the question to be tried mider s. 41, by a 
judge of a superior ct. with a jury, was the same 
as that previously tiicd by the sheriff with a jury, 
& consequently the judge 6c jury had no jurisdic- 
tion to determine the title to the compensation, 
but could only determine the amount. 

Semble : notwitlistanding the Judicature Acts 
6c Buies, a trial in the High Ct. under s, 41 cannot 
be by a judge without a jury. — Re East Txindon 
By. Co., Oliveh’s Claim (1890), 24 Q. B. D. 507 ; 
63 L. T. 147 ; 38 W. R. 312. 

further. Sect. 6, post. 

665. Cannot Inquire into collateral matters — 
Under Lands Act, 1845.] — Re Byles & Ipswich 
Dock Combs. (1855), 11 Kxch. 464 ; 25 L. J. Ex. 
53 ; 26 L. T. 0. 8. 151 ; 150 E. B. 913. 

666. Jury cannot award additional sum for 
accommodation works — Matter for justices — Under 
Railways Act, 1845, ss. 68, 69.] — B. v. South 
Wales By. Co. (1849), 13 Q. B. 988 ; 110 E. B. 
1540 ; sul) nom. Re South Wales liY. Co. v. 
Richards, 6 By. & Can. Cas. 197 ; 18 L. J. Q. B. 
310 ; 13 L. T. O. 8. 446 ; 14 J. P. 6 ; sub nom. 
Re Bjchards v. South Waives By. Co., 13 .lur. 
1095. 

Anrio<a/<on» .‘-—Mentd. He Penny (1857), 7 E. & B. COO; 

Mortinior v. B. W. By. (1859), 5 Jur. N S. 784. 

667. Arbitrator cannot substitute accommoda- 
tion works.] — (1) An arbitrator, appointed under 
Lands Act, 1 845, has no power to set out approaches 
to lands not taken, in lieu of communications 
fomierly existing over lands taken, both portions 
of lands belonging to same party ; but can only 
award compensation in respect of the injuriously 
affecting the lands not taken by reason of the. loss 
of the approaclies. If power to set out sucli 
approaches be given by an additional submission, 
not containing a consent that this additional 
submission shall be made a rule of ct,, the ct. 
cannot set aside the award on the ground that 
no approaches are set out ; inasmuch as l^ands 
Act, 1845, s, 36, authorises tlie making such 
submission only a rule of ct. as is in pureuance 
of the Act; 6c Arbitration Act, 1698 (c. 15) gives 
such authority only where the submission contains 
such consent. 

(2) Under Lands Act, 1845, the arbitrator is 
not bound to award compensation in respect 
of contingent future damage, suggested as likely 
to arise fi*om the execution of worli to be done by 
the promoters, unless it clearly appears that such 
damage must necessarily arise. If such damage 
in fact arises afteiwards, the remedy for the party 
damaged is under s. 68. 

(3) Where part only of leasehold premistjs, 


665 i. Cannot enquire into collateral 
matters— Under .54 Vid. c. 61.]—Hii,ics 
V. Elt.kjk, Crooks v. Ellick (1894), 
20 A. a. 225 ; 23 B. C. R. 429.— CAN. 

h. Arbitrator can only award a 
fixed aitm — Wimhcra Railway Company 
Act. s. J8.L Tlic above sect, dlrecled 
that in the case of dispute.^ arbitrutorH 


Bhooid deteniitno the amount of rocom- 
peuBo or compensation l/O be paid to 
]>ropriet<:»rs for land appropriated 8c 
damage done by coriHtruotion of tlic ry. 
A dispute having arisen, arbitrator.^ 
ordered the co., on taking possession 
of ground to pay the proprietor the 
sum of £350, ^ lurther, at tlicir own 
cost, excavate certain material 8c 


deposit it at a Convenient spot for the 
use of tlio proprietor : — field : tlie 
award should have assigned a money 
value to the material 8c ordered the co. 
to pay such value in the event of the 
proprietor not being Hatisfled to take 
the material. — W ynbkro Valley Hy. 
Co. V. Ekstekn (1863), 1 R, 70. — 
S. AF. 
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subject to an entire single rent, is taken, the 
arbitrator has no power to apportion the rent. 
The remedy is under s. 1 1 9. 

(4) The award is not bad for not expressly 
awarding compensaiion in respect of damage 
done to the land before the making of the award, 
by reason of the land having remained untenanted 
in consequence of the notice . — Ue Ware & 
Keoent’s Canal Co. (1854), 9 Exch. 395 : 7 
Ky. Can. Cas. 780 ; 23 L. J. Ex. 145 ; 2 0. L. It. 
1055; 150 E. K. 109; siAbaeguent proceedings^ 
8%U) nom, Recjent^s Canal Co. Ware (1857), 
23 Beav. 575. 

Annotailovs : — As to (2) Consd. Croft v. L. & N. W. Rv. 
(18ca) a B. & H. 43«; Todd r. Met. Dist. Ky. (1871); 

Jij* J « 

668* Not bound to award for contingent future 
damage — Unless apparent that damage must arise.] 

—Re Ware &; IIeoent’s Canal Co., No. 007, 
a?Ue, 

669. Cannot apportion rent — When part of 
leaseholds taken — Premises subject to entire single 
rent .] — Re Ware & Beigent’s Canal Co., No. 
007, ante. 

670. May award interest -For detention of sum 
awarded.] — In an action of debt to recover a sum 
awarded to pltf. by a jury under 43 Geo. 3, c. 140, 
& 4S Geo. 3, c. 11, as a comptinsation to bo made 
by t.h(' B. Co. for an injury done to pltf.’s property 
by means of the works authorised by those Acts ; — 
Reid : the jury niiglit give interest for tlie detention 
of tJie sum awarded. — ^II jlhopse t\ JJavjs (1813), 
1 M. A. S. 109 ; 105E. 11. 04. 

AmuMto7is :-^CpXlBd, Arnett v. Bcdfcru (1826), 3 Bing. 353. 
Refd. L, <:. 6: L). By. r, S. E. Ky., |18t)2] 1 (Jh. 120. 

671. From time amount settled— Or 

by virtue of contract.] — Where a pecuniary claim 
had bc(ui left by the creditor for years 
uiiasciU’taiiie-d unexamined, the debtor having 
always been ready tV, willing to meet the demand 
//M : the right to interest on the principal sum 
did not commence until aft^r the debt had been 
ostabnshi*d, A tlie j)reci.sc amount settled. 

Interest can be demanded only in virtue of a 
contraei-, or Avhero the principal mon(‘y has been 
wrongfully withheld (Lord Westiu/rV).— Cale- 
donian By. Co. v. (Urmkhael (1870), L. R. 2 
Sc. Div. 50, H. L. 

A/naili/IejWH v. Lancasljiro & YfnkHliire 

K^^rtliwick T. Kldcrsllo 
‘doliard A o. W. Ky., 
119(U>J J K. B. 08. Distd. Jic Nortliuiuberlaiul & Tyiie- 

‘^74. Refd. WuhniiT v, 
Mntiiul Life Ass<-.e. (1880), 15 (;h. D. 

A 1/ «7 « 


SrxT. 3. -INJUNOT TO RESTRAIN PROCEED- 
INGS TO ASSESS COMPENSATION. 

672. Jurisdiction of court to grant—Effect of 
Judicature Act (1873) (c. 66), s. 25 (8)— No juris- 


diction though proceedings futile or vexatious.] — 

(1) Notwithstanding the cnlai^ged powers of grant- 
ing injunctions conferred by tlie above sect., 
the High Ct. has not since that Act, any more tlian 
tlie CH'. of Ch, had before it, jurisdiction to restrain 
by injunction a person from proceeding before an 
arbitrator on a claim for compensation under 
Lands Act, 1845, notwithstanding that his claim 
may be futile or vexatious. Nor does the fact 
that claimant is, in the proceedings before the 
arbitrator, using the name of a third party without 
auiiiority, make any difference. 

(2) The time for deciding on the title of claimant 
to compensation is when he brings an action to 
enforce the award, if any, made by the arbitrator. — 
liONDON & Blackwall By. Co. V. Cross (1886), 
31 Ch. D. 354 ; 55 L. ,T. Ch. 313 ; 54 L. T. 309 ; 
34 W. B. 201 ; 2 T. L. R. 231, C. A. 

Annoiations :—As fo (1) Distd. BinniaghaTn & Dlntrlct Laud 

Co. V. Ij. & N. W. Ily. (1888), 40 Ch. D. 268. Refd. Farrar 

V. Cooper (1890), 44 Ch. D. 323; Wood r. Lillies (1892), 

61 L. J. Ch. 168 : Kitts r. Moore, ri895] 1 Q. B. 263 ; 

L. & N. W. Ry. V. Walker (1900), 82 L. T. 93. OeneraJli/, 

tfentd. Hanly & Fisher v. Mallet (1886), 3 T. L. K. 71, 

673. Claimant Insisting that promoters only 
authorised to take part — Injunction to restrain 
assessment of value of excess refused.] — Mouciiet, 
Rich &> Lichfield v. Great Western By. Co. 
(1838), ] By. & Can. Cas. 567. 

674. Promoters refusing to ratify agreement — 
Proceeding under compulsory powers subsequently 
ob^lned — Injunction granted — Notwithstanding 
undertaking not to enter on lands until further 
order of court — & expiry of powers before hearing 
of suit.] — The committee of certain subscribers, 
f^PPlyiiil? for an Act of Parliament to authorise 
the fonpation of a railway, entered into an agree- 
ment witii pltf., through whoso estates the railway 
was intended to pass, that, in consideration of his 
withholding his opposition to their bill, the in- 
corporated CO., in the event of the railway being, 
under the powers of their Act, made pass through 
pltf.’s estates, in the line laid down on their parlia- 
mentary plan, should, previous to entering thereon, 
pay to pltf. the sum of £120,000 for the value of 
the land, <te for compensation ; & that the co. 
should within three weeks after their incorporation 
ratify the agreement. Pltf. withheld his opposi- 
tion to the bill, &; it passed into an Act. The 
co. refused to ratify th€i agreement, & being 
empowered^ by tlieir Act tio take compulsorily 
plf.f.’s land in the line mentioned in the agreement, 
served on him a notice to treat for same. Pltf., 
having filed Ids bill having obtained au injunc- 
tion restraining the co. fiom proceeding to assess 
the value of such land : — Held : the injunction 
must be continued, notwithstanding the tender 
of an undertaking on the part of tlie co. not to 
enter on the land until the further order of the ct., 

& notwithstanding that the time, during which 


i. Cannot aivard interest — llaii 
ytay Act, 1906.1 — The power ooiiterrcN 
on aibKrators appointed under th 
above Act., to award compensation fo 
lands taken by a ry. co. is limited U 
determining the amount of such corn 
peimaUon ruerely ; & they exoeeil tbel 
3uri«<iiction in awarding interest on ihi 
founts allowed as compensation fron 
the (late with reference to which th' 
^rne were ascertained . — He Ci.akk t 

F.oVmTO ^ By- 

B. C28 ; 13 O. W. K 
699 ; 9 Can. Ky. Cas. 2U0. — CAN. 

k. . ] - - Kktche.soi 

NoR'mKiiN Oni-aru) Ky 

P- B. 20 ; 5 O. W. N 
30 ; 13 D. L. li. 864.-— CAN. 


PART VII. SECT. 8. 

672 h Jurisdiction of court to grant — 


9 hdw, 7, c. 93, s. 23 — No jurisdirtum 
— OANUWJCH Land Improvemknt (J( 
V. Windsor Board of Kducatio 
(1912), 23 (). w. K. 142 ; 3 O. W. > 
1150: 4 U. W. N. 112; 6 D. L. 1 
854.— CAN. 


1. Tf Vten granted — General 
-xVlier© a claim for compensation is 
made under Lauds (Scot.) Act, 1845, 
the ct. will not superpcde the statutory 
arhn. for the imrpose of determming 
the amount of compensation, unless it 
is satisfied tliat the claim is irrelevant, 
or that the arbiter Is asked to exoredse 
a Jurisdiction wtiich he does not pos.sess, 
or that claimant’s pritna facie right to 
compensation is othonviro met by au 
objection wiiioh excludes inquiry. — 
G1.ASOOW. YOKKR & Cl.YDWBANK HY. 
CO. V. Lidokrwood ( 1895), 33 Sc. L. K. 
146.~-SCOT. 


673 i. Claimant insiMmg that pro- 
moters only autJutrised to take part — 
Injunction to restrain assessmetU of 
value of whole refused.]— An arbitrator 
had been appointed by the ct. to assess 
compermation for lands of H. expro- 
priated by a city corpn. H. idahncd 
that corpn. were entitled only to a 
portion of t he land it asked that arlm. 
proceedings should bo stayed until 
such claim shouid be dett^rnuned 
Jhld au injunction should be refused. 
— IlKAJ.ioy V. Victoria City (1912), 
21 W. L. K. 906 ; 17 B. C. B. 345 ; 
5 i). L. K, 704 .--CAN. 

m. Promoters <€• owner not agrcHng 
respect to price — Et^try tm pro- 
moters — Infunction refused .] — Hanky 
V. W’^iNNn»Eo & Northern Ky. Co. 
(1912), 20 W. L. R. 640 ; 1 W. W. K. 
1040.— CAN. 
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Sect. 3. — Injunction to restrain proceedings to assess 
con^>ensaiio 7 i. Sects. 4 ct? Suh’sects. 1 2.] 

the CO. were authorised to t^ke lands for the rail- 
way, would have expired before the hearing of 
the cause.— Petre (IvORD) v. Eastern Counties 
By. Co. (1838), 1 By. & Can. Cas. 462, L. C. 

Annofat io7is .•’--Consd* Stockton & Hartlepool Ry. v. Loods 
& rWi-sk & Clarciico Ky. (1848), 5 Ry. & Can. Cus. 691 ; 
HawkCH Eastern Counties Ry. (18.52), 1 Be O. M. ifc O. 
78 < ; Preston v. Liverpool, Mancheator & Newcoatlo- 
upon-Tyne Junction Ry. (1856). 25 L. J. Oh. 421 ; Shrews- 
biiry r North Staffordshire Ry. (1865), L. R. 1 Kq. 593. 
Befd. Llnd^y v. G. N. Ry. (1853), 10 Hare, 664 ; Cale- 
donian 8c Dumbartonshire Junction Co. v. Helensburch 
Harbour Trustees (1856), 27 L. T. O. S. 241 ; Leominster 

‘'Shrewsbury & Hereford Ry. 

^ J Howes V. Toronto City (1858), 

j Hedford & Cambridge Ry. v. Stanley 
(1862), 1 New Rep. 162. 

675. Where rights of parties doubtful — In- 
junction granted- — Till rights of parties ascertained.] 

— A railway co. under the powers of their Act 
gave notice to the lessees of a factory & buildings, 
that they required a part of their promises. The 
lessees thereupon gave a counter-notice requiring 
the CO., under Lands Act, 184.5, s. 92, to take the 
wliole. The co. took no further proceedings until 
tlie lease of the premises had expired. The lessees 
having remained in the possession of the premises, 
the railway co., without serving any new notice on 
defts., had the value of their interest in the whole 
of the premises assessed, deposited the amount 
in ct., delivered a bond & entered into possession 
of a part of the premises under s. 8.5. Lefts., 
conceiving that the co. had no right to proceed 
under s. 85, sent in a claim, & gave them notice 
to issue their warrant to the sheriff, to summon a 
jury to assess compensation under s. 08. The 
CO. thereupon (iled their bill to restrain such proceed- 
ings. jNegotiaiions had been entered into bv the 
reversioners with the co. <fe with defts., which 
rendered it doubtful to wliat interest in the 
premises the latter w^as entitled. Oh motion to 
dissolve an injunction granted or p. :—Held: the 
injunction to restrain proceedings by defts. under 
s. 68^ was to continue until the rigJits of the several 
parties had been ascertained. — London & South 
Western By. Co. v. Coward (1848), 1 H. & Tw. 
377 ; 5 By. Can. Cas. 703 ; 47 E. B.. 1457, L. C. 

Mid. a. \V. (Ireland) Ry. 

^ Mooro, 11895] 

676. Claim in respect of “injurious affection “ 
—Injunction granted — Property not required by 
promoters — Action directed to try right to com- 
pensation.] (1) Tlio owner of property not 
required for the purposes of a railway co. has no 
right to enforce, as against the co., the provisions 
of Lands Act, 1845, s. (iS, on the allegation that his 
property is injuriously atlected by the proximity 
of the railway. 

(2) Where a party so circumstanced had given 
notice to the co., either to pay the amount claimed 
by him for compensation, or to summon a jury 
under s. 68, the ct., at the instance of the co., 
granted an injunction, restraining him from taking 
any proceedings under the notice, &, at the same 
time, gave him liberty to bring an action for tlxe 
purpose of trying his right to compensation. — 
London & North Western By. Co. v, Smith 
(1849), I Mac. & G. 216 ; 5 By. & Can. Cas. 716 1 
1 H. & Tw. 364 ; 19 L. J. Ch. 193 ; 13 L. T. O. S. 
153 ; 13 Jur. 417 ; 41 E. B. 1246, L. C. 

Anm^tationH io (1) FoUd. East & West India Ducks & 

Ry. v. Patterson (1849), 14 L. T. O. S. 
369. Refd. Calc. Ry. w. Oifilvy (1855), 25 L. T. O. 8. 106 ; 
Cbamberlum v. West End of Loudon & Crystal I^alaco Rv 
(1862). 2 H. & S. 605 Aa io (2) Consd. &|Distd. East 
V ^ lUrniingham Junction Hy. v. Gattko 

V ^ wMd. & N.F. L. & Y. Ry. V. 

Evaos (1851), 15 Reav. 322. N.P. South Staffordshire 


Ry. V. Hall (1851), 1 Shn. N. S. .373 Sutton Harbour 
Improvement Co. v. Hitchens (1851), 1 De G. M.& Q. 1(11 ; 
Norfolk V. Tennant (1852), 0 Hare, 745. Consd. H. v, 
L. & N. W. Ry. (1854), 3 E. & R. 443. Distd. Read v. 
Victoria Station & Pimlico Ry. (1863), J H. & C. 820. 
Consd. AbrahaniB v. London (Jorpn. (1868), L. R. 6 Eq. 
625 ; Rriorloy Hill L. R. r. I*oarsall (1884), 9 App. (Jas. 
.595 ; London & Rlackwall Ry. v. Cross (1886), 31 Ch. D. 
354 : Iffi East Ijoudon Ry., Oliver’s Claim (1890), 63 
L. T. 147. Reid. L. & N. W. Ry. v. Bradley (1851), 
6 Ry. & Can. Cas. 551 ; Horrocks v. Met. Ry. (1863), 
4 R. & 8. 315 ; Maunsell v. Mid. G. W. (Ireland) Ky. 
(1863), 1 Hem. & M. 130 ; Rhodes v. Airedale Drainage 
Comrs. (1876), 1 C. P. D. 380. CHetiemUy, Retd. Glover v. 
North Staffordsldre Ry. (1851), 16 Q, R. 912 ; Re Byles 
(1855), 11 Exch. 464 ; Ricket v. Met. Ry. (1867), L. R. 
2 H. L. 175 ; Kitts v. Moore, [1895] 1 Q. B. 253. Mentd. 
Wallis V. Wallis (1859). 4 Drew. 458 ; A.-G. v. Royal College 
of Physicians (1801). 30 L. J. Ch. 757. 


677. .] — East & West 

India Docks & Biumingham .TuNuriON By. Co. 
V. Patterson (1849), 14 L. T. O. S. 369. 

078 , Injunction refused.] — Lancashire 

& Yorkshire By. Co. v, Evans, No. 21, ante. 

079 . Obstruction of access —Personal 

loss.] — East & West India Docks & Birmingham 
Junction By. Go. v, GA'mcE, No. 202, ante. 

680. .] — Defts. claimed a sum 

of money from a railway co. by way of damages 
for having injuriously affected his land by crossing 
the road leading to it & called upon the co. 
eiilier to pay the sum claimed or to summon a jury 
to assess the amount of compensation, 'l^he co. 
alleged deft.’s laud was not injuriously affected 
within the meaning of liands Act, 184.5, s. 08, ^ 
filed their bill to restrain deft, from l»aking pro- 
ceedings to assess the damage: — Held: an in- 
junction could not be maintained.-"- South 
Stakfordsiuhe By. Co. v. Haj.l (1851), 3 Mac. A: 
G. 353 ; 7 Ky. Can. Cas. 983 ; 16 Jur. 93 ; 12 
E. B. 296, L. C. 

Annotatmia Consd. R. t*. L. & N. W. Ry. (1854), 3 E. & R. 
443; Re East liondon Ky., Oliver’s (3aim (I.H90), 38 
W. R. 312. Refd. L. 8c Y. ity. r. Evans (1851), 15 Heav, 
322 ; Gale. Ry. v. Ogilvy (1855), 25 L. T. U. S. 106; 
Read v. Victoria Station & I’iinlieo Ry. (1863), 1 H. &, O, 
826 ; Abrahama o. London Corpii. (1868), L, R. 6 Kq. 
625. 


681. Erection of coffer-dam in 

public harbour.] — A coal merchant, alleging tliat 
he was injuriously affected in con.soquc‘nce of liis 
business being impeded by the erection by a co. 
of a coffer-dam in a public harbour, gave notice 
of arbitration under Lands Act, 1815, s. 08; — 
Held: an in junction to restrain procei'dings must 
be refused. — Sutton PI arbour Improvement C.’o. 

V. ITitchens (1851), 1 !)(', C. M. & G. 161 ; 21 
L. J. Ch. 73 ; 18 L. O. S. 16:i ; l(i .Tur. 70 ; 
42 E. B. 514, L. JJ. ; subHcgueiit proeeedUufs 
(18,53), 16 Beav. 381. 

Annoiotions : — Refd. R. v. L. & N. W. Ry. (1851), 3 E. & B. 
443 : Bradford L. R. of Health v. Hopwood (1858), 0 
W. R. 818. 

682. Unauthorised use of name of 

third party by claimant.) — London & Black wall 
By. Co. v. Cross, No. 672, ante. 

683. Under Public Health Act, 1848 

(c. 63), s. 123 — Similar in provisions to Lands Act, 
1845, s. 25.] — Bradford LotJAL Board ol' 
Health v. Hopwood (1858), 22 ,T. P. 561 ; 6 

W. B. 818. 

A^inoiaiUm : — Consd. R. v. Burslom It. B. of Health (1860), 
1 E. & E. 1088. 

Principles on which compensation assessed.] 

■ — See Tart HI., Sect. 3, ante. 

Bostraint of arbitration by injunction generally 
see Arbitration, Yol. 11., pp. 377-381, Nos. 
412-427. 

684. Claimant insisting on separate assessment 
of two distinct properties — Injunction to restrain 
assessment of both properties together refused.] — 

Starr v. London Cokpn. (1869), L. B. 7 Eq. 230 ; 
20 L. T. 937. 
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4.— PROCEDURE BEFORE JUSTICES. 

See Lands Act, 1846, ss. 22, 121, 124, 125. 

685. When claimant should proceed before 
Justices — Under private Act — Assessment of fur- 
ther damage under £20.] — R. v, Marypokt 
OARLisitB Ry. Co. (1844), 3 L. T. O. 8. 102. 

Under Lands Act, 1845, s. 121 — When “ no 

greater interest than as tenant for a year or from 
year to year.”] — See Part XIII., Sect. 5, post. 

Time for lodging complaint.] — See Nos. 088~(391 , 
post. 

686. Who may adjudicate — Not interested Justice 
— Unless objection waived.] — The Railways Act, 
1845, s. 3, enacted that the word justice should 
mean a justice of the peace acting, etc., & who 
should not be iiitere.stod in the matter : — Held : 
this enactment did not enlarge the general rule 
of law that a justice shall not adjudicate in a matter 
in which he is interested, & an order 6r conviction 
on a summons under Railways Act, 1845, was not 
null void on account of an interested justice 
having taken part in the adjudication, if the 
objection to ids adjudicating had been waived. — 
Wakefikld Board of Health v. West Riding 
& (jiRiMSiiY Ry. Co. (1805), L. R. 1 Q. 13. 81 ; 
(> R. & S. 794 ; 35 L. .T. M. C. 09 ; 13 L. T. 590 ; 
30 ,r. P. 20 ; 12 Jur. N. 8. KiO ; 14 W. R. 100 ; 
10 (V)x, C. C. 102 ; 122 E. R. 1380. 

AiuMlulian : — Mcntd. Muir u. Horo (1877), 47 L. J. M. C. 17. 

687. Objection to Jurisdiction — On ground of 
transfer of interest by promoters to third party — 
Not maintainable.] — Creen v. Great Northern 
Ry. Co. (1807), 31 .T, P. 200. 

688. Determination of justices — Whether en- 
forceable as “ order ” within Summary Jurisdiction 
Act, 1848 (c. 43), s. 11 —Whether application to 
determine must be within six months after cause 
of complaint.] — He Rdmundson (1851), 17 Q. B. 
(i7 ; 117 E. 11. 1207 ; sxib nom. He Edmondson, 
17 L. T. O. 8. 93 ; suh nom. K. v. Leeds Brad- 
ford Ry. Co., fie Edmondson, 15 J. P. 074 ; 
subsequent proeeedhujs^ stih nom. R. v. Leeds 
A Bradford Ry. Co. (1852), IS G. B. 343. 

Consd. IL V. Iluiiiiay (1874), 44 L, J. M. C. 

27 : IL V. KdwurdH (188t), EJ D. H. I>. 580. Mentd. New 

UivtM' (\). V. MuUicr (1875), 41 L. J, JM. C. 105. 

689. .]— B. V. JjEEDs Brad- 

ford Ry. Co. (1852), 18 Q. B. 343 ; 21 L. J. M. C. 
193 ; 19 L. T. O. S. 80 ; 10 J. P. 031 ; 10 Jur. 
817 ; 118 E. K. 129. 

690. - — .] — R. V. Uannay (1874), 

41 L. J. M. C. 27 ; 31 L. T. 702 ; 39 J. P. 534 *, 
23 W. K. 104. 

Annotations : — Refd. IL r. Edwards (1884), El Q. 15. D, 586 ; 

G. N. .Sc City Hy. u. Tillott, 1 1903] 1 K. H. 874. 

691. .]— The seUlemeut of com- 

pensation by two justices for lands takem or injuri- 
ously aitected under Lands Act, 1045, s. 22, 
is not an order within Summary Jurisdiction Act, 
1818 (c. 43), (Sc the complaint need not he made 
within six montlis of the matter arising ; neitlier 
is it a decision by which damages are directed to 
bo paid enforceable by distress within Railways 


Act, 1845, s. 140. — R. v. Edwards (1884), 13 
Q. B. D. 586 : 63 L. J. M. C. 149 ; 51 L. T. 586 ; 
49 J. P. 117, C. A. 

AnnotcUions : — Rofd. East London Waterworks Co. v. 
Charles. [1894] 2 Q. B. 730 ; R. v. J*art (1906), 70 J. P. 
398. 

692 . Not enforceable by distress under 

Railways Act, 1845 — As being decision by which 
damages directed to be paid.] — R. v. Edwards, No. 
691, a7ite. 

693. No appeal from determination — To Ball 
Court under Justices Protection Act, 1848 (c. 44), 
s. 4 — ^Matter in which justices have Jurisdiction — 
Refusal to grant compensation under Lands Act, 
1845, s. 89.]— p. Cohen (1851), 15 J. P, Jo. 
386. 

694. Costs of application to Justices — Included 
in “full costs” payable by promoters.] — 

Huddersfield Corpn. v. Shaw (1890), 64 J. P 
724. 

Sect. 5.— PROCEDURE BY ARBITRATION. 

See Lands Act, 1845, ss. 23, 64, 68, 96, 99, 105, 
110, 115, 124, 130. 


Sub-sect. 1. — The Submission. 

Sect generally i Arbitration, Vol. II., pp. 312- 
398. 

695. Compliance with statutory formalities — 
Only necessary when arbitration compulsory — Not 
when arbitration by agreement — Submission in 
writing under hand of secretary or clerk sufficient.] 

— Collins v. South Staffordshire Ry. Co. 
(1851), 7 Exch. 5 ; 21 L. J. Ex. 247 ; 18 L. T. O. S. 
96 ; 16 Jur. 843 ; 155 E. R. 831. 

Annotations: — Consd. Martin v. Ij(?icc8ter Wa(<>rwork8 Co. 
(1858). 3 H. & N. 463. Refd. R. v. M. 8. & L. Liy. (1854), 
4 K & B. 88. 

696. Common law submission — Incorporating 
incidents of statutory submission — Not revoked by 
death of landowner.] — Caledonian Ry. Co. v. 
Locichart, No. 321, ante. 

697. Submission under Lands Act, 1845, s. 25 
— Is submission by consent — Within Common Law 
Procedure Act, 1854 (c. 125), s. 17.J — Ex p. 
Harper (1874), L. R. IS Eq. 539 ; 22 W. R. 912. 
Annotations Expld. Be. Harper & G. E. Ry. (1875), L. R. 

20 £(}. 39. CoEsd. UhodciS v. Airedale Draiuage Comrs. 
(1870), 1 C. P. D. 402. 


Sub-sect. 2. — iVi>poiNTMENT of Arbitrator. 

See Lands Act, 1845, ss. 25, 26. 

Sec, generally. Arbitration, \^o 1. 11., pp. 399- 
403, 406-408. 

698. Who may be appointed — Not surveyor of 
promoters previously treating with owners — Objec- 
tion waived by proceeding with arbitration — After 
protest .] — He Elliot (fc South Devon Ry. Co., 
No. 757, post. 


PART VII. SECT. 6, SUB-SECT. 1. 

n RrquisUrs of valid 
Coni])Unncc imth stulniory f<>nnnlitics 
No authority for submission- ~ Award 
void.] — Invkuness Uy. 8: Coat. Co. r. 
McIhaao (1905), 37 8. C. K. 134. — CAN. 

o. ]\iuHt conform to ayrcc- 

ment to refer.} - A eu. aj?roo(l with a 
proi>rioU)r to refer the (luestloii of IdH 
componBatiou to arbitons : — Held : siib- 
nd«‘doii to the arbihuH must be in 
conformity with the tHyrreemenl. — 
Sro'iTv. Noimi Biutjsit Ry. C’o. (1817 ), 
19 ISc. Jur. 643.— SCOT, 

p. Befercnce under statute — 
Whether “ submission ** under General 


Arbitration (Alberta) Act, 1898.] — 
There is no .subiiiiasiou within above 
Act, in an enforced Htututory arbii. for 
fixing coniijensatiou for lands expro- 
priated wliei’e the compensation Act. 
tloes not declare that proceedings nnde.r 
it shall bo “ deemed ’ a {submission. — 
Jic lIUMnF.Il.MTONE & ClTY OF EDMOX- 
TOX (1910), 14 W. L. U, 492.— CAN. 

PART Vll. SECT. 5, SUB-SECT. 2. 

q. Who may he nted — Bate- 

payer of shareholder munirinality.Y-- 
Where the arbitrator appointed liy a 
ry. CO. was a ratepayer of a city largely 
intei'ested in the ry. co. as a shareholder 
Sc creditor, but was not himself a 


filiareholder, nor liad any personal 
interest In the matter: — Held: lie 
was not disqualified.— -/I’c Mi’Quillax 
& Gukcfh JuNc^’iox Ry. Co. (1887). 
12 1*. R. 294.- CAN. 

r. Not ofTivers of arbitrating 


municipali.ty.y~~\Xl\vrc. under their Act 
a munk'lpalily appointed two of the 
ari)it ratoi’s, ^ the oAvner of the land a 
third ; the d(*cision of any two being 
final & binding &: the munk-ipality 
aT>pointed its ehairtnaii & ex-chair- 
man as their arbitrators : — Held : an 
appointee to such position must bo 
one Ht.anding Indifferent between the 
parties. — P almiitch v. ]*owku (1891). 
7 Nfld. L. R. 565.— NFLD. 
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Sect 6 . — Procedure hy arbitration : Sub^aecta, 2, 3 


699. Single arbitrator— Appointment of by 
claimant to act tor both parties — Invalid unless 
arbitrator previously appointed by claimant — & 
appointment notified to promoters.] — A railway 
CO. having refused compensation for injury done 
to the premises of B., he on Dec. 6 , served them 
with a notice under Lands Act, 1845, requiring 
them to appoint an arbitrator on their behalf, 
& stating tJiat it was his intention to appoint M. 
as his arbitrator ; & that if for the space of four- 
teen days after that notice the co. failed to appoint 
an arbitrator on their behalf, he would appoint 
M. to act for both parties. The co. having refused 
to refer the matter to arbn., B., on Jan. 1 following, 
served them with a notice, which, after reciting 
that he had appointed M. as his arbitrator, stated 
that he then appointed M. to act as arbitrator on 
behalf of both parties. The arbitrator having 
awarded a certain sum to be paid to B. : — Held : 
the awai*d could not be enforced or set aside on 
motion, & there was no valid appointment of the 
arbitrator. 

Semble : under Lands Act, 1845, s. 25, an appoint- 
ment by claimant of an arbitrator to act for both 
parties * is not vaUd, unless he has previously 
appointed an arbitrator on his behalf, & notified 
sucli appointment to the co. — ^B radley v , Ix) 1 ^i>on 
& North Western Ky. Co. (1850), 5 Exch. 700 5 
1 L. M. & P, 507 ; 20 L. J. Ex. 3 ; 16 L. T. O. S. 
129 ; 155 E. R. 330. 

700, Claimant must attempt to procure 

— Before nominating arbitrator — Where money 
not paid within twenty-one days under Lands Act, 
1845, s. 68.] — (1) Wliere the amount claimed for 
compensation under Lands Act, 1845, is not paid 
within twenty-one days, ati provided by s. 68 , it 
is the duty of claimant before nominating an 


arbitrator on his behalf, to attempt to procure 
the appointment of a single arbitrator. 

(2) Claimant having immediately on the expira- 
tion of twenty-one days from the service of his 
notice of claim, nominated an arbitrator on his 
behalf, the promoters subsequently, & before 
nominating their arbitrators, & before claimant 
delivered his nomination to his arbitrator, tendered 
a sum for damages Sc costs, wliich was refused, 
Sc the umpire aft^wards awarded a less suna for 
compensation ; — Held : claimant was not entitled 
to the costs of the arbn. — ^Y ates v. Blackburn 
C oKPN. (1860), 6 H. & N. 61 ; 29 L. J. Ex. 447 ; 
2 L. T. 746 ; 25 J. P. 23 ; 168 E. 11. 26. 

Annotatiom >--OeneraJly, Mentd. JRe Hayward & Mot. Uy. 

(18r>4), 4 B. & ti. 787 ; Re Balls &; Metropolitan Board of 

Works [1866), 7 B. & S. 177 ; Owen v, L. & N. W. Ry. 

(1867), li. R. SQ. B. 64. 

701. Unnecessary when arbitrators & 

umpire appointed.] — E agle v. Ouaiuh^q Cross Ry. 
Co., No. 286, ante, 

702. Notice of appointment — Promoters desir- 
ing service of, at particular place or particular 
persons — Must say so clearly & at once — Objection 
after award not maintainable.] — R. v, Metr^i- 
poLiTAN Ry, Co., Hx p. Knock (1867), 17 L. T. 
291. 


Hub-skct. 3. — Appointment of Umpire. 

See Lands Act, 1845, s. 27, 

See , yeyterally , Arbitration, Vol. II., pp. 403- 
408, 413-415. 

703. Time for making — Under Lands Act, 
1845, s. 27 — No appointment or award by arbitra- 
tors within twenty-one days — Subsequent appoint- 
ment by Board of Trade valid.] — Ec Bradshaw & 
East & West India Doi^ks Sc Birmingham 
.Tunotion Ry. Co. (1848), 12 Q. 13. 562 ; 12 .Tur. 
998 ; 116 E. R. 979 ; sub nom, Ee East Sc Wesj’ 


g. — — i\ot paid aerrant of public 
body party to procccUiugs.] — No pai<l 
pcrvaut of the public body ought to 
bo appoiuted aasossor. Such servant 
is “ ijjtcrestod.” — Joskph v. Wkixinu- 
TON (Mayor, etc.) (1886), 3 N. Z. L. U. 
291.— N.Z. 

t. Single, arbitral or — Appointment 
by judge -No notire to oumer- Appoint- 
ntent had ,} — Where tlio owner had 
omitted tn name an arbitrator, & a 
sole arbitrator was appohited by the 
judge, without notice of the intended 
applk?ation for IiLs uppointmont having 
been given to the owuier under Railway 
Act, 1877, c. 166, Sc. the arbitrator 
proceeded to ascertain the eonipcnsa- 
tion : — Held : the owner wa« not 
bound by ilie act of tlie arbitrator, & 
the ro. were re, strained from proceeding 
with their works until a proper applica- 
tion was made upon the notice.- ■ 
MeGiiiBONT V. Noktii Simcoe Ry. Co. 
(1879), 26 Or. 226.~<IAN. 

— — .] — An 

order appointing a solo aii»itrator under 
tiio New Brunswick Bailway Act, 
1903, must 1)0 sot aside wliero no 
notice of the application has been 
jrtvon, so as to allow the land owner an 
opportunity of ol)jocting to the appoint - 
niont of any particular person. — lie 
Axi>erson (1914), 14 E. L, R. 438. — 
CAN. 

w. Whether proper to appoint an 
arbitrator — When complainwd*8 remedy 
U by action.] — Re Shade & Galt & 
Guelph By. Co., Re McNAiroirroN Sc 
Galt Sc Guelph Ky. Co. (1865), 13 
U. C. U. 677.--CAN, 

y, — — Re Jones Sc Erie 

& Niagara Ry. Co. (1876), 26 C. P. 
669.— CAN. 

2 . Both parties must agree 


to apjujintment — ** OpponUe party ** — 
Doininum Railway Act, 1888, s. 160.1 — 
The words “ opposite party '' in tJio 
above sect, must bo read bo as to 
include both mtgor. & mtgee., & both 
must concur in the appointment of an 
arlittrator to deteimino the compensa- 
tion to bo paid for mortgagea land 
requiiod for a ry . — Re Toronto, 
Hamilton & Buffalo Ry. (.'o. Sc 
Burke (1896), 27 O. R. 690.— CAN. 

a. A CO. served 

both tlie owner of land & a mortgafroe 
with tite notice & ocrtificate prescribed 
by Jlailway Act, 1888, ss. 146, 147, the 
ow'ner rorusod the emu offered & 
notified the co. of the name of her 
arl)itrator, but the mortgagee gave no 
such notice : — Held : under sect. 150 of 
above Act, the co. was entitled to apply 
to have a sole arbitrator apjiolntod, ns 
the mortgagee should be treated as an 
**oi>poslto party *’ within the moaning 
of that sect. — Rc Canadian Pacific: 
Ky. & Bavi’ER (1900), 13 Man. L. R. 
20U.~-CAN, 

b. Form of appointment — 1 2 

Fdw. 7, c. 77, s. 796.) — Under the a ho vo 
sect. tJie appoifitiuont of an arbitrator 
to determine compensation for land to 
l>o expropriated must be signed in the 
same manner as a by-law. Sc it is not 
sullicicmt that a regularly signed by- 
law had been nassi^ aulhorising the 
ma;^’or to appoint a named person as 
arbitrator, Sc tliat the appointment 
had been signed by the mayor alone 
under the corporate seal. — DEViTr r. 
City of Winnipeg (1906), 16 Man. L. R. 
398.— CAN. 

c. ISy judge — No power to rescind 
order — Railway Act, 1906, v. 37, s. 196.) 
— A judge after appointing on arbitra- 
tor ill the exercise of ids powers under 
above sect, has no jurisdiction to 


rescind tho order of appointment oven 
if it be shown such order was made 
without jurisdiction. — Re Chamrerk Sc 
Canadian Pactfio Rv. Co. (1910), 20 
Man. L. H. 277.— -CAN. 

d. Default by municipality 

in appointing — H.'S. />’. C. J911, c. 11, 
8 . 8.1 — An order may be made, by a 
Judge of the 8uprt?nio Court, under 
above Act, appointing an arbitrator, 
in default of appointment by a muni- 
cipal corpn., where a claim for coin- 
peasation for iujury to land by lowering 
the grade of a street Is made upon tlie 
corpn. — Re City of North Vani^ouver 
Si .JAOKaoN (1914), 27 W. L. R. 456 ; 
19 15. C. H. 147 ; 16 X). L. R. 400.— CAN. 

0. Mandanma to compel 

apvointtmni — Necfesity of appHcntion 
within one year.] — R. v. Mi^njctpal 
Council of Ckifuw. of District of 
Mission (1900), 7 B. C. R. 513.— CAN. 

to appeal. ] — 
Where a judge acting within his juris- 
diction lias exercised his discretion In 
appointing an aridtrator, in a claim 
for statutory compenHatlon, it is, 
generally speaking, binding on an 
aj>poal ct.—Re Rkip Newfoxtndland 
Co. Sc The Government (1904), 
9 Nlld. L. R. 48.— NFLD. 

PART Vn. SECT. 5, SUB-SECT. 8. 

g. Ry fudge — • Whether ptnecr to 
rcaHn^-Latuls (Scot.) Act, 1845, a. 27.) 
— A jA>rd Ordinary under above sect, 
appointed an oversman who was 
afterwards objected to as disqualified 
from previous actings *. — Held : the 
appointment, being statutory Sc 
ndnlstorinl, was Macjkbn'/.if. v. 

iNVERNBftS Sc KOSe-RHIRE Ky. CO. 
(1801), 24 Dunl (C^. of S©»9.) 261 ; 34 
Sc* Jur, 126.-~SCOT. 
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India Docks &> BiRWCiNaHAM: Junction Ry. Co. 
& Bradshaw, 6 By. (fe Oau. Cas. 527 ; 17 L. J. Q. B. 
362; 12 L. T. O. 8. 268. 

Annotations : — Reid. Beaufort v. Swansea Harbour Trustees 
(1800), 8 C. B. N. S. 146; Holdsworth v. Wilson (1863), 
4 B. dc S. 1 : Re Pullen Sc Liverpool Corpn. (1882), 51 
L. J. Q. B. 285. 

704. Under Public Health Act, 1848 (c. 63), 

s. 126 — Valid if within three months of appointing 
last arbitrator — ^Though after expiry of twenty-one 
days limited for making award.] — (1) If arbi< 
trators appointed under Public Health Act, 1848 
(c. 63), s. 125, allow twenty-one days from the date 
on which tlie second was appointed to expire 
without entering upon the reference or making an 
award, they may nevertheless, if called upon by 
the parties afterwards, make a valid appointment of 
an umpire at any time before the end of three 
months from the date of the Iasi appointment. 

(2) Where an umpire, on a reference under tiie 
Act, orders one party to pay the costs of the 
reference, not fixing the amount, ilio award is 
perfectly valid, 

(3) The successful party may coimueuce an 

action for the costs, without first having had the 
amount of the costs settk'd by the Master on 
taxation.- HoLDSWoiiTii f. Wilson (1803), 4 

B. & S. I ; 32 L. J. Q. B. 283 ; 8 L. T. 434 ; 10 
Jur. N. S. 171 ; U W. 11. 733 ; 122 E. K. 360; 
fiub nom. Wilson v. Holdsworth, 2 New Hep. 
3 00 ; Ex. Oh. 

Annotations: — As to (1) Coni^. Met. Dist. Ky, r. Hharpe 
(1880), 5 App. (^as. 425. Refd. Re Pullen & Liverpool 
Torpn. (1 882), 51 L. J. Q. B. 285. As to (3) Consd. Clionter* 
field CyOrpn. « Brampton L. B. (1880), 60 J. P, 824. Refd. 
Siinpfion v, 1. K. Comm,, 11014] 2 K, B. 842. Generally ^ 
identd. West Ham Ordns. v. 8t. Matthew, Bethnal Green, 
fl80(i] A. C. 477. 

705. Whether condition precedent~To one 
arbitrator proceeding ex parte — On refusal of 
other arbitrator to act before umpire appointed.] — 

Huepjikud V. Norwich Corpn. (1885), 30 Oh. 1). 
553 ; 51 L. J. Ch. 1050 ; 53 L. T. 251 ; 33 W. K. 
811 ; 1 T. L. H. 542, 545. 


St'b-sect. 4. — Time for MAKiNo Award. 

Sr.c Lands Act, 1845, ss. 23, 31. 

See, (jcncraUy, Aubitkation, Vol. II., pp. 400- 
412, 115-423. 

706. General rule — Lands Act, 1845. s. 23— 
Applicable to arbitrations under s. 68 .J — Evans 

Lancashire & YouKSHUtB Ky. Co. (1853), 1 
E. A B. 751 ; 22 I.. J. Q. B. 254 ; 21 1.. T. 0. S. 
87 ; 17 Jur. 878 ; 1 C. L. B. 82 ; 118 E. K. 618. 

707. Not obligatory when parties 

■agree to alternative arrangement.] — 11. v, Manley- 
Smitii (181)3), 63 L, J. Q. B. 171 ; 37 Sol. .To. 841 ; 
10 K. 611. 


708. By umpire — Within three months — Calcu- 
lated from date of appointment of umpire.] — The 

three montlis allowed by Lands Act, 1843, s. 23, 
to the arbitrators or their umpire for making their 
award, is not one & the same period, hut the 
umpire has a new period of three months for 
making his award, from the time when the arbn. 
devolves uiion him. — HKEUUATr v. North Staf- 
fordshire Ry. Go. (1848), 2 Ph. 476 ; 5 By. Sc 
Can, Oas. 166 ; 17 L. J. Ch. 161 ; 11 L. T. O. S. 
23 ; 12 Jur. 46 : 41 E. R. 1027, L. 0. 

Annotations : — Folid. Rc Bradwliaw & East Sc 
Docks Sc Blrinlnifham Junction lly. (1848), 12 
He Pullen & Liverpool Corpn. (1882), 61 L. J 
Cbnsd. Shopbord v, Nonvloh Corpn. (1886), JO 

709 . .J — Re, BuADsii.w & East 

& West India Docks A Birmingham Junciton 
By. Co. (1848), 12 Q. H. 562 ; 12 Jur. 098 ; 116 
E. It. 1)70; sul) nom. Re Eas'T <fc West India 
Docks & Birmingham Junction By. Co. & 
Bradshaw, 5 Ky. & Can. Oas. 627 ; 17 li. J. Q. B. 


West India 
B. 502 ; 
285. 
563. 


% 


B. 
CJi. D. 


362 ; 12 L. T. O. S. 268. 

Annotations :—Asto(l) Consd. ^ Liverpool <>rpn. 

(1882), 51 L. J. Q. B. 286. Rofd. Uoldsworth v. WllHon 
(1863), 4 B- & S. 1 . Oenerally, Mentd. Beaufort v. Hwansea 
Harbour Trustoea (1860), 8 C. B. N. S. 146. 

710. Not from time when 

awarding power of arbitrators comes to an end.] — 

Re Puj.LEN <te Liverpool Coiipn. (1882), 51 
L. J. Q. B. 285 ; 46 L. T. 391 ; 46 J. P. 468. 

711. Enlargement of time— Parties may agree 
to.] — Caledonian By. Co. p. Jaickhaiit, No. 
321, -anfe. 

712. .1— Palmer r. MKn{OJ'C)i.iTAN 

By. Co. (1862), 31 L. J. Q. B. 259 ; 10 W. B. 714. 


AnnotalioJi : — OoxUBd. 11. v. Manley Smith (1803), 63 L. J. Q. B. 


171, 

713 , After reference back for redetermina- 

tion— In discretion of court— Award made rule of 
court — Common Law Procedure Act, 1854 (c. 125), 
s. 15.] — When an award has been nuulo a rule 
of ct, it comes within Common l^aw Procedure Act, 
1851, s. 15. Thei^efore, if it he referred hack by 
the ct. for redetermination, A no new award be 
made within tlu:*ee monf^hs, it is still in the dis- 
cretion of the ct., under that Act to allow or not 
an enlargement of the term for redeterrnination 
by tho aibitrator.— Dare Valley By. t-o. v. 
Buys (1869), 38 L. J. Ch. 417 ; 20 L. T. 291. 

Delay.) — An award by 

an uiiipii*e under a reference pursuant to the 
Lands Act, 1845; for ascertaining the amount of 
compensation having, on tlie application of the 
landowner, been set aside by the ct., A Uie matter 
referred back to tho umpire, no proceeding was 
taken imdor tlie reference for nearly seven months 
from the date of the order, A the landowner then 
served tlie eo, with notice of his desire to have the 
compensation settled by a jury. The co. ap})licd 
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h. Expiry of tune for award.] — 
Whore Hio stalutorj" time for uiakimr 
an award, in proceedinga lor com- 
pouaat'iou, had oxpiitid, a ciiargo on 
the decrce*arbitral waa Interdietcd. — 
G1.ASUOW, lUmiUKAU & NEimTON Uy. 

i:o. r. NiTsmiJ. Coal Co. (1856), 22 
Sc. Jur. 627.— SCOT. 

occasioned by ad 
vf 'party. ] — Tlie statutoi'y period, during 
which tlie Luiida (Scot.) Act, 184.5, pro- 
vided that tho award should be pro- 
nounced, expired owing to delay 
oocosloned by tho act of a iiarty ;■ — 
HeM : tho arbiUi'a could not continue 
their prooocdlnga, — L aino v. Calk- 
iDONLAN IlY. Co. (1850), 22 So. Jur 
135.— SCOT. 

k. — — Refusal of umpire to act,] 
— The owner of lauds tnterHocted by a 
proposed ry., doslrod componsalion to 


bo Hotllod by arbn. in tonus of tlie 
Act. Arbiters were mwnod by both 
partiOH, Sc an oversman by the arbiters, 
i'ho arbiters hnvmg dillcred, oxecuted 
flovolution in favour of tho oversman, 
who doolinod to act. Three montlis 
after tlio noiuinatiou of tlie arbiters, 
tho owner lutlmalod de novo to tho co. 
that ho Imd named a now arbiter. Tho 
CO. having declined to name one on 
their part, he nominated his to be sole 
arbiter. In terms of tho Act : — Held .* 
tho lime having elapsed without any 
award, the claim foil to be settled by 
a Jury. — Dkkbipk Ky. Co. v. Anderson 
& Kumij, Anderson v. Dkrsidk Ky. 
Co. (1853), 2 BtuaiT, 425.— SCOT, 

713 i. EiUaryement of time— -After 
reference back far rrdderniinaiuyti ,] — 
Drmoueht v. Ouand JUNCn'lON Kt. 
Co, (1883), 10 O. K. 515.— CAN. 

Death of arbUrator pend^ 


award.] — The arbitrator appointed 
by the proprietor died before tlio 
award had been made & 4 days prior 
to the date fixed for making the same : 
— UeUi : in such case tho proprietor 
n ns entitled to he allowed a i*easoiiablo 
time for tho appoiutmont of another 
arbitrator to illi Uie vacancy, Sc to 
Jiavc the arbn. proceedings- continued, 
although the time llxod hod expired 
w'itiiout any award having been ma<ie 
or tho time fur the making thereof 
having been prolonged. — S hannon v. 
MoN'niEAL Park Sc Island Kv. Co. 

28 H. C. 11. 374.— CAN. 

1. Award re’crecuied after time 
exinred~'Validitv.]-~A3i award waa 
declai-ed void it was amended ; Jt was 
ro-exeeuted by the arbitrators after 
tho tiino limited for making the award 
hotl expired : — Held : the award was 
valid. — Norvkll v, Canada SoumicRN 
Ky. Co. (1884), 9 A. IL 310. — CAN. 
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Sect Procedure hy arhilratioJi : Suh-secLs, 4, 6, 
fi 7.] 

to have the time for makinpf the award extended : 
— Field : the provisions of Common J^aw Pro- 
cedure Act, 1854 (c. 125), with regard to remitting 
mattera to the reconsideration of the arbitrator, & 
enlarging the time for making the award, applied 
to references under the Lands Act, 1845, &: the ct. 
liad jurisdiction to extend the time, but after ihe 
delay which had taken place tliis jurisdiction ought 
not to be exercised so as to deprive the landowner 
of a trial by jury . — Re Dare Valley Ky. Co. 
(1809), 4 Ch. App. 554 ; 20 L. T. 717 ; 17 W. R. 
717, L. J J. 

Annotations: — Refd. Rhodes v. Airedale Drainnffo Comrs. 
(1876), 1 C. P. I). 402 : Re Mackenzie & Ascot. District 
Gas Co. (1886), 55 L. J. Q. R. 609 ; Knowios v. Bolton 
Corpn. (1900), 69 L. J. Q. B. 481. 

715. Waiver — Must be Intentional act with 
knowledge.] — A railway co, agreed to make such 
accommodation works as A. should notify within 
one montli after possession should have been 
given to the co. A. the co.’s engineer met 
discussed the necessary works, & a mcjmorandum 
was made specifying certain works. Certain dis- 
cussions as to these W'orks were protracted beyond 
the montli, A. suyiposing that the condition as to 
time was waived. Tw'o months after the one 
month had exyiired A. made his award. TJie 
aw'ard provided for a cattle-a.i‘ch which had not 
been previously mentioned, l^'lie solrs. of the co. 
not being fully informed as to the exact date of 
the award, took it up A paid the arbitrator’s 
charges ; — Held : (1) the condition as t o time was 
not waived as to such works as liad not been 
previously mentioned, for a waiver must be an 
intentional act with knowledge, & ii was iucumb(‘nt 
on any party insisting on a verbal agreement, in 
substitution of a written contract., to sliow that 
both parties und(‘rstood tlie terms of the sub- 
stituted agreement ; (2) fis t he parties had agre(id 
to leave inatt.ers to the discretion of A., the ct. 
had no power to substitute its own discretion for 
that of A., so as to order the construction of works, 
though such might aj)pear to be necessary & 
propcjr. 

(3) Senible : taking uj) an award known t,o 
have been made after the limited time had expire<l, 
does not amount to an admis.sion that the arbit ra- 
toj 's authority has not expired. — Darnley (Eaig.) 
r. liONDON, Chatham A; Dover lly. Co. (1807), 
J.. Tl. 2 U. L. 48 ; 80 L. J. Vh. 404 ; 10 L. T. 217 ; 
15 W. It. 817, H. L. 

Annotalionft : — Gnienilly, Mentd. A.-G. v. ('unibridgo Con- 
Humers Gas Co. (IS68), L. R. 6 Eq. 282 ; Biuckon r. 
Russell (1868), 19 L. T. 4Cb ; Budding v. Murdocli (1876), 
1 Cb. D. 42. 


Sub-sect. 5. — Declauation by Arbitrators and 

Umpire. 

See Lands Act, 184.5, s. 88. 

716. Time for maklng-^ Sufficient if made before 
umpire enters upon matters referred.) — Re JIrad- 
BiiAW & East & West India Docks A. Birmingham 
Junction Jiv, (k). (1848), 12 Q. B, 502 ; 12 Jur. 


998 ; 116 E. R. 979 ; sid? nom. Re East & West 
India Docks & Birmingham .Iunction Ry. Co. 
&, Bradshaw, 5 By. & Can. Oas. 527 ; 17 L. J. Q. B. 
302 ; 12 L. T. O. 8. 208. 

Amiotations: — Consd. Holdsworth v. Wilson (186.3), 4 
B. & S. 1 ; Rc Pullen Liverpool (jorpn. (1882), 61 
L. J. Q. B. 285. Bold. Beaufort v. Swansea Harbour 
Trustees (1860), 8 C. B. N. S. 140. 

717. Before whom made — Justice of the peace 
of any county — Not limited to county where matter 
in dispute arose.] — Davies v. South Stafford- 
shire Ry. Co. (1851), 2 L. M. & P. 599; 21 
L. .1. M. C. 52 ; 18 L. T. O. 8. 110 ; 15 J. P. 787 ; 
15 .Tur. 1133. 

718. Effect of failure to make — Submission not 
within Lands Act, 1845 — Award upheld.] — Where 
the submission contained other matter's than the 
question of compensation, & was therefore outside 
Ijands Act, 1845, & it did not distinctly appear 
that the party applying was ignorant that the 
declaration was required to be made by the arbitra- 
tor under s. 38, the ct. refused to sot aside an 
award on that ground . — Re Levick v, Epsom 
Lkatherhead Ry. Co. (1859), I L. T. 60 ; 8 W. R. 
66. 

719. Under Public Health Act, 1875 (c. 55), 

s. 180— Award set aside.]— Ludlow Cori*n. v. 
Prosser (1906), 70 J. P. 100 ; 22 T. L. K. 597 ; 
4 L. G. R. 910. 


Sub-sect. 0. — The Hearing, 

See Lands Act, 1845, s. 32. 

SeCi generoUy, Arbitration, Vol. II., pp. 431- 
456. 

720. Evidence — Taken ex parte — Notwithstand* 
ing competency from personal observation — Makes 
award bad,] — (1 ) Where the owners of land, which 
was I'equired by a I'ailway co., had made an 
appointment of an ai*bitrator und(‘r Lands Act, 
1815, but refused to pi*oduce it for the purpose of 
(mabling the registrar to draw up an order which 
had been obtained by the co., making the sub- 
mission a j*ule of ct., the ct. refused a motion on 
behalf of the co. that the order might be drawn up, 
or that the landowners might produce the api^oint- 
ment. But there being in the landowners’ alll- 
davits, in oi)position to the motion, a. statements 
that their arbitrator had been duly appointed, 
there being a recital to that effect in an appoint- 
ment of an umi>ire, the ct., on a subsequent 
motion, ordered the submission to be made a rule 
of ct. on that (*vid(*ncc of tlic appointment of the 
lai i do w ners ’ ai'bi t lutoi*. 

A railway co. & t he ownei's of land wliich was 
required by the co. appoint^ed under Ijands Act, 
1845, arbitrators, who appointed an umpire*. The 
arbitrators umpire m(;t on Nov. 4, adjourned 
to the following day. On that day the co.’s 
arbitrator did not attend. The other arbitrator k, 
the umpire ijroceedod in his absence, notwith- 
standing the protest of the co.’s solr., k examined 
a witness. The co.’s solr. left the meeting without 
examining his witnesses. No meeting was held 
after Nov. 5, nor had the co. any notice to attend 
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719 i. Effect of failure to make — 
Award badr— Railway Art, ISGH.h -Rc 
Horton & Canada CKNntAL Ry. Co. 
(1886), 45 U. C. R. 141.— CAN. 

m. Kriowledye of oinia 

siou by other party — M uniripal Art, 
1897, s. 4.'3K. J — Tho faiJiirc of tl»e 
rtr])itrator to take IJjc oath required 


by ^Bjovc Reef, iy fatal to his award ; 
but when an award in moved against 
on tho ground of such failure, it muHt 
bo t;Iearly rJiowti that appet. was not 
aware of the omiSHion imtil after tJui 
making of the award. — Re. BiniNF/iT & 
JowN OF Durham (1899), .31 (). R. 
262. — CAN. 

PART VII. SECT. 6, SUB-SECT. 6. 

n. Whether riyht to waive atahitory 


provisions — Effect of submismon under 
jAindA {Scot.) Act, 1845, on riyhts of 
parties .] — A reference under above Act 
being once entered into, the parties 
cannot waiv • adhoi'ence to its pro- 
visioiiH in the conduct of tho pro- 
eoediugH. -- Glah(jow, Barrhead & 
Nkilston IU. (;o. V . NrrsHiUy Coal 
Co. (1850), 7 Bell, .Sc. App. 

SCOT. 
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on Nov* 0 or any subsequent day. On Nov. 22 
the landowners’ solr. informed the umi)ire that the 
arbitratoi’s ha/d not made an award, & required 
him t/O make his award, wliich he did on Nov. 29, 
without any evidence on the part of the co. having 
been given : — Held : (2) it must be presumed that 
the evidence taken cx p. on Nov. 5 was not dis- 
regarded by the umpire ; (3) it was not a just 
inference from the above facts that the co. had 
no evidence to adduce, or did not wish to adduce 
any ; (4 ) whether there was or not any general 
rule that an umpire need not receive evidence or 
be active in summoning the parties, the umpire, 
in the above circumstances, ought to have made 
no award without tendering to the co. an oppor- 
tunity of producing evidence before him or addre.ss- 
ing him ; (5) he was bound t o take up the pro- 
ceedings dc novo, or from the close of Nov. 4 ; 
(3) in the above (4rcumstances, his skill or com- 
petency to decide from personal observation made 
no dilTej*(‘n(M) ; (7) his award was consequently 

bad, iV ought, to be set aside, —fie llAWiiEY, 
Bjnn<iEW<)()i> (jtooDWiN Noiitji Stafford- 
SUIUE JlY. (\). (1818), 2 l)e (il. it Sm. 33; 5 
by. it (Vin. (’as. 383 ; lU L. T. (). S. 518 ; 12 .lur. 
389 ; 01 E. It. 15 ; affd,, 5 Ity. ct (Jan. Cas. 392, 
E. V, 

721. Need not be on oath —Waiver by 

parties.] — Wakefield v. Li.aneij.y ItY. it JIock 
(Jo. (1805), 3 l)e. (J. .1. it Sm. 11 ; 12 Jv. T. 509 ; 
11 .Inr. N. S. 150 ; 13 W. K. 823 ; 10 E. U. 512, 

1-j. .1 «J . 

722. — • Provisional agreement for purchase 
not carried out- May” be admitted as evidence 
of value of land Acquisition of Land (Assess- 
ment of Compensation) Act, 1919 (c. 57). ]~ 

bi^noiVAL r. Petekuokoucju Oorpn., No, 173 , 
(tnfe. 


723. Umpire may join in inquiry with arbi- 
trators -- Before time of his acting arises.) — 

Jlc Elliot & South Uevon Ity. Co., No. 757, 

post. 

724. Whom arbitrator may consult -Experts & 
men of science.) — (’aledonian Hy. (’o. v. Lock- 
ha ht, No. 321, (tnle. 

725. Not attorney of one party — On form 

of award.] * Wheie (lie attorney to onc5 of the 
jmrlies to a. refi*i*oiief uri<l«'r Lunds Act, 1815, wlio 
had appeart*d as advocate for such clie^'t before 
tht‘ arbitrator, w^as consult ahI by tlie arbitrator & 
assisted him in di*awiiig up the award, & ciiarged 
for same in his bill of costs sent in to tin* arbitrator 

by him claimed from the opj)osite party, a 
1 notion was made to set aside the award on the 
gi’ound of iin})roper conduct by the arbitrator : — 
If eld : alt hough the proceeding was most objectlon- 
a!>le, t tn* award would not be set aside, the arbitra- 
tor in his allidavit denying that he liad done more 
than consult the attorney, who was his usual 
])r<ifessional ad\ iser, as to the form of tin; award, 
A; assorting that- he liad decided on tlie question 
submitted to liiin bdoro he had such communica- 
tion with the attoriK^y.— /fc Endeiiwood Bpjd- 
FORD ^ UAMRRnXJE Ky. Co, (1891), J1 J3. N. S. 

4 12 ; 31 I.. J. C. l\ 10 ; 5 1.. T. 581 ; JO W. IL 
lot) ; 142 E. R. 8t58. 


726. Non-attendance of party — Right to proceed 
ex parte after notice — Attendance necessary if delay 
required.] — Wl)ere an umpire, appointed undt*r 
J^ands Act, 1815, had given due notice of a meeting. 
Sc one of the parties hatl refused to attend. Sc the 
umpire liad tiiereupon proceeded cx p., Sc luade 
an award : — Held : (1) that ])art y was let in to bo 
heard only as a matter of indulgence, Sc on the 
terms of his paying all the costs ; (2) it was his , 
duty to have attended, Sc stated his reasons foi* I 


J. — VOL. XI. 


desiring delay. — Re Hewitt Sc Pout 3 MOUTH 
Water woR-KS Co. (1802), 10 W. B. 780. 


8ur-sect. 7. — SrA'ruJMKNT of Special Case. 

See, (jenerally. Arbitration, Vol. II., pp. 456- 
462. 

727. Within power of umpire — Under Common 
Law Procedure Act, 1854 (c. 125), s. 5.] — (1) An 

umpire appointed to ascertain the amount of 
compensation under Tiands Act, 1845, has power 
to stat(» a special case under (Common Law Pro- 
cedure Act, 1854, s. 5. 

(2) By a local Act defts. were empowered to 
execute drainage works. 8. 43 enacted that in the 
execution of the Act tlie comi*s. should do as little 
damage as might be, Sc subject to the provisions 
of the Act should make tr) all parties entitled, 
compensation for all damage or injury so done. 
By s. 45 it was provided that full compensation 
should from tinui to time, after the [)assing of the 
Act, but not beyond twenty years after tin? com- 
pletion of the works, bo made by dtd’ts, to the 
ownei's, lessees Sc occupiers for the time being, 
sustaining any damage by reason, or in any way 
consequential upon, the exercise of any of the 
powoi*s of the Act, of the Lands Sc hereditaments 
of F.; Sc in case of dispute as to the amount of such 
compensation, th(? same should be settled by 
arbn. in the manner ]>rovided in Lauds Act, 1^815. 
Tlie local Act incorporated the Lands Act, 1845 : — 
Held : the compensation clauses in the special Act 
ditl not extend to any damage, except such as 
would liave been the proper subject of compen- 
sation under Lands Act, 1845, viz, damage which, 
in the absence .of the statutory powers, would have 
given a right of action to the party iujurec?. — • 
Rhodes v, Aired.vle Drainage (Jom:u.s. (1870), 
1 C, P. J). 402 ; 45 L. J. Q. B. 861 ; 35 L. T. 40 ; 
21 W. H. 1053, a A. 

AmwtatioHS : — As to (1) Consd. He- Bidder & North Stafford- 
Hhii-e By. (1878), 4 Q. B. J). 412 ; Bexley L. B. v. West 
Kent iMaiji Sewera«o Board (1882), U Q. B. D. 

(’arpouter ^ Bristol Uorpn. (Ih07), 71 .T. P. 417. Refd. Rc 
Harper & G. E. By. (1875), L. U. 20 En. 30 ; Warburtou 
V. Hasliiigden L. B. (1870), 48 ].. J. Q. B. 451 ; Kuowlos 
V, Bolton Corpn. (1000). 09 L. J. Q. B. 481. 

728. Jurisdiction of Court of Appeal— On appeal 
from Divisional Court.] — Under Judicature Act, 
1873 (c. 66), s. 19, an appeal mil lie to the (’b. of 
Appeal from a decision of a Divisional (Jt. on a 
special case submitted by an arbitrator appointed 
under Lands Act, 1845, s. 25. — Re Bidder & 
Noirrii Staffordshire Ry. (J^o. (1878), 4 Q. B. D. 
412 ; 48 L. .1. Q. B. 248 ; 40 L. T. 801 ; 27 W. R. 
,540, (LA. 

Autwlalions : — Mentd. Jolooy & thleiUs Exofh. v. N. K. 
By., 11907] 1 K. B. 402 ; Rugby Portland Coinout Co. v, 
h. & N. W. By., 11008] 1 K. B. 025. 

729. Over costs of appeal.]— The Ct. of 

Appeal has power under the Arbitration Act, 
1889 (c. 49), to deal with the costs of an appeal on 
an award slated in tlie form of a siiecial case for 
the opinion of the ct. — Re Gonty Sc Manchester, 
Sheffield iS: Lincolnshire Ry. (Jo., [1896] 2 
Q. R. 439; 65 L. .1. (^. B. 625; 75 L. T. 239; 
45 W. R. S3 ; 12 T. L. R. 617, 620 ; 40 Sol. Jo. 
715, O, A. 

Annotations:- Refd. G. E. By. L. ( \ C. (100(0. 51 Sol. Jo. 
132. Mentd. t?ale. K>. r. Tiiieau, 11808J A. 0, 256; 
Stretford U. D. <\ r. Manchester South Junction & 
Altrincham By. (1003), 1 L. G. H. 683: S. K. By. r. 
Associated Portland Cement Manufaetnrei*s, 1 1010] 1 Ch. 
13 ; G. O. Ry. v, Balby-with-Hexthorpo U. C., A.-G. v, 
G. (J. By., [1912 J 2 Ch. 110 ; County Hotel & Wine Co. v. 
h. & N. W. By., 11018J 2 K. B. 251. 


O 
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Sect 6 . — Procedure by arbitration: Sub-aecte, 8, 9 


Sub-sect. 8, — Form and Validity op Award. 

See, generally, Arbitration, Vol. II., pp. 469- 
545. 

730. Form — Award may include one sum tor 
damages & price.] — Re Bradshaw & East & 
West India Docks & Birmingham: Junction Ry. 
Co. (1848), 12 Q. B. 662 ; 12 Jur. 998 ; 116 E. R. 
979 ; svib nom. Re East & West India Docks & 
Birmingham Junction Ry. Co. & Bradshaw, 
5 Ry. & Can. Cas. 627 ; 17 L. J. Q. B. 362 ; 12 
L. T. O. S. 268. 

AnniMiona : — Re!d. He Beaufort &; Swansea Harbour 
Trustoes (1860), 8 C. B. N. S. 146. Mentd. Holdsworth v. 
Wilson (1863), 4 B. & B. 1 ; He Pullen & Liverpool Corpn. 
(1882), 51 L. J. Q. B. 285. 

731. Award may include contingent 

damages.] — Ex p. liLYNPi Valley Ry. Co. v. 
Brogden, No. 786, post 

732. Award containing direction to pay — 

Not invalid by the informality .] — Re Harper & 
Great Eastern Ry. Co., No. 761, post 

See, also, No. 769, post 

733. Validity — Award of definite amount with 
alternative assessment — Subject to decision of 
court as to principle of compensation — Valid as to 
definite amount.] — Wright Ckomford Canai. 
Co. (18il), 1 Q. B. 98 ; 4 Per. & Dav. 730 ; 113 
E. R. 1066, 

Annaiolions : — Reid. Scott v. Van Saudau (1844), 6 Q. B. 
237. Mentd. Bradbee v. Christ’s Hospital U^42), 4 
Man. & G. 714. 

734. Award going outside submission- 
compensation included for lands not within sub- 
mission — Award bad but not set aside by court.] — 

Re North Staffordshire Ry. (-o. Wood 
(1818), 2 Exch. 244 ; 6 By, Can. Cas. 25 ; 17 
L. J. Ex. .354 ; 154 E. R. 482. 

735. But within authority of arbi- 

trator — Valid if supported by facts.] — (1) Vliere the 
question raised by the rule is wlu^thcr an arbitrator 
has exceeded his authority by awarding compensa- 
tion, in respect of a clJim for damage not within 
the submission to reference, tlio ct. will look to the 
facts, & w'liere no excess of authority is proved 
will discharge the rule. 

(2 ) Semhle : the award is not necessarily bad 
because the arbitrator has given compensation for 
contingent damages. — Ex p, Llynfi Valley Ry. 
Co. r. Biuioden (1861 ), 4 L. T. 361. 


736. Claim in respect of several interests- 
Award not apportioning sums between several 
interests — Insufficient .] — Re North Stafford- 
shire Ry. Co. & Landor (1848), 2 Exch. 235 ; 
6 Ry. & Can. Cas. 17 ; 17 L. J. Ex. 360; 164 
E. R. 478. 

AnnoUaUm Refd. Rc Leviok & Epsom & Leatherhead Ry. 
(1859), 8 W. R. 66. 

787. Claim In respect of one interest — 

Although other interests Involved — ^Award in respect 
of claim made — Valid.] — Re Bradshaw East 
& West India Docks & Birmingham Junction 
Ry. Co. (1818), 12 Q. B. 662 ; 12 Jur. 998 ; 116 
B. R. 979 ; svib nom. Re East & West India 
Docks & Birmingham Junction Uy. Co. & 
Bradshaw, 6 Ry. & Can. Cas. 527 ; 17 L. J. Q. B. 
362; 12 L. T. O. S. 268. 

Annotations : — Refd. Re Beaufort Duke & Swansea Harbour 
Trustees (I860), 8 O. B. N. S. 146. Mentd. Holdsworth v, 
Barsham (1863), 11 W. R. 738 ; Re Pullen & Liverpool 
Corpn. (1882), 61 L. J. Q. B. 285. 

73g, Claim for value of premises 6c damages 

— Award of compensation for “ all Interests '' — 
Void for uncertainty.] — Wakefield v, Llanelly 
Ry. & Dock Co. (1865), 3 De G. J. & Srn. 11 ; 12 
L. T. 509 ; 11 Jur. N. S. 456 ; 13 W. R. 823 ; 46 
E. R. 542, L. JJ. 

739. Efifect of — Promoters not precluded from 
changing original plan — Award made on footing 
that promoters obUged to erect two bridges on two 
diverging roads left undiverted —Subsequent change 
In plan rendering only one bridge necessary.] — 
Selby v» Colne Valley & Hat.stead Ky. ('o. 
(1862), 6 L. T. 709 ; 10 K. 601 . 

See, further. Pari IT., sSci. 3, ante. 

Final as to matters within submission.]— 

See Arbitration, Vol. II., p. 537, No. 1728. 


Sub-sect. 9. - Taking up Award. 

Sec Lands Act, 1845, s. 35. 

740. Court of Chancery no Jurisdiction to compel 
promoters to take up award.] — Sutton H arbour 
Improvement iV). v. Hitchens (1853), 10 Beav. 
381 ; 51 E. H. 826. 

741. Who may require promoters to take up 
award — Under Lands Act, 1845, s. 35 — Persons 
obtaining award under s. 68 ,] — Ex 2>. Harper 
(1874), 23 W. R. 67 ; subsequent proceedings, s\df 
nom. Rc Harper ^ Great Eastern rV. Co. 
(1875), L. R. 20 Eq. 39. 


part VII. sect. 5, SUB-SECT. 8. 

o, V alidiiy — Award ofdejinitc a'tno^mi 
— Sttideciio amfirmaiion hy bife^law.]— 
lie Hislop & Stratford Park Board 
(1915), .34 O. L. R. !)7 ; 23 D. L. K. 
753.— CAN. 

p. — Yager & 
Western Trttwt Co. v. Swirr (Cur- 
rent City (1916), 34 W. L. 11, 1213; 
22 D. L. R. 801.— CAN. 

734 i. Award goino oidsids sub- 

mission. \ — ArbitrulorH awarded a Bum 
for t-ho owiior’R iutereBt in the lands 
for the lumber taken by the expropria- 
tion piled upon part of the land taken ; 
— Held : that the arbitrators had no 

f )ower to award compensation for the 
umber. — G reat Western Ry. Co. 
V. Hunt (1853), 12 U. C K. 124.— CAN. 

q. Owner not estopped 

from asserting rights in proper court.}-— 
An award by a compeiiBation ct. does 
not exttuid to matters outside its 
juriadiclion to decide upon, it what- 
ever in Bucb case be the form of an 
award, claimant is not thereby estopped 
from aBaert/ing his riKbts in a proper 
ct. — P atebron V. Knapdalk Road 
Board (1892), 11 N, Z. L. R. 699. — 
N.Z. 


r. iHubniiasion to three — 

Award by two.\ — ^An award by two of 
three arbitrators is not suffleiont. — 
Grimshawe V. Grand Thunk Ry. Co. 
(1856), 15 U. R. 224,— CAN. 

8, J — Smito 

6 PLYmi'ON Township Corpn. (1886), 
12 O. R. 20.— CAN. 

t. Whcilmr award severable — 
Pov'er to reject invalid part. } — An award 
contained a reservation which w’^os 
unauthorised by the submission ;■ — 
Held : the wliole aw'ord was not nec(«- 
sarily invalidated. — G reat W’^kstern 
Ry. Co. V. Dodds (1853), 12 U. C. R. 
133.— CAN. 

u. Misrereplion of evidence — 

Whether ground for setting aside award.^ 
— ^An award Is invalid whore arbitrat<or8 
admit the opinion evidence of more 
than the statutory nuinlMjr of persons. 
— C^ANADiAN Northern Western Hv. 
Co. V. Moore (1916), 30 W. L. R. 670 ; 

7 W. W. R. 1327.— -CAN. 

w, Claim in respect of land 

taken <f* of lands injuriou^y affected .] — 
An award allowed landowners so much 
as compensation for laud taken & so 
much for other lands injuriously 
alTected & interest on both sums : — 


lleM : w^hole sum must bo taken upon 
the face of the award to be purebuse- 
nionoy of the land taken. — He Mac- 
PHEKHON & City of Toronto (1895), 
26 O. R. 558 —CAN. 

y. Effect of award — Includes all 
past, present. cP future danuigc.] — On 
a reference being made of claims by 
H. against Govt, for damages arising 
out of the enlargement of a canal to 
land situated tiiereoii, the arbitrators 
awai’ded H. 19,216 in full tk. final 
settlement of nil clulnis ; — Held : it 
must be taken that the arbitrators 
dealt with every lUnn of H,*s claim 
submitted to them 6c included in their 
award aU post, nresent, & future 
damages. — R, v. Hurekt (1887), 14 
S. C. R. 737.— CAN. 

z. Land taken from same 

owner — Owner entitled to separate cer- 
tificates.) — An arbitrator made several 
distinct final awards in respect of lands 
taken under Railways (Ireland) Act, 
1851, from A.: — Held: A. was 
entitled to separato oerlifleates of the 
amount of coninensation given him in 
respect of eac*.n award, — Re Dublin 
(Soui'H) City Markkib Co., Ex p. 
O’Grady & Armstrong (1888), 21 
L. R. Ir. 246.— IR. 
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742. Wlio must take up award — Promoters — ^Not 
olaimant.] — Shrewsbitry (Eajxl) v. Wirral 
Bah-ways Committee, No. 787, past 

748. Payment of fees condition precedent.] — 

Re Bailey & South Devon Ry. Co. (1840), 13 
L. T. O. 8. 233 ; subsequent proceedings^ sub nom. 
R. South Devon Ry. Co. (1860), 15 Q. B. 1043. 

744* Arbitrator’s right of lien.] — railway 

CO. are bound, under Jjands Act, 1846, s. 35, to take 
up an award of compensation for land i'equu‘ed by 
the CO., & forthwith to furnish a copy to the owner 
of the land ; & it is no good return to a mandamus 
for that purpose, that the co. were willing to receive 
the award & to furnish such copy, but were pre- 
vented by reason of the arbitrator’s refusal to 
deliver it up ^ them without the payment of his 
fees, there being nothing in the Act to allect the 
arbitrator’s common law right of lien. — R. v. 
South Devon Ry. Co. (1860), 15 Q. B. 1043 ; 20 
L. .J. Q. B. 145 ; 16 L. T. O. S. 149 ; 117 E. R. 754. 
Annotations : — Consd. R. v. L. & N. W. Ry., [1899] 1 Q. B. 

921. Apld. R. V. Barton &; Immingliam Ll^ht Hy., Kx p. 

Simon, [19121 3 K. B. 72. Refd, L. & N. W. Ry. v. 

Walker (1900), 82 L. T. 93. 

745. Mandamus to compel promoters to take 
up award — General rule — Prerogative writ — Claim 
under Railways Act, 1845, s. 78.] — R. v. London 
& North Western Ry. Co., [1894] 2 Q. B. 612 ; 
03 L. .T. Q. B. 695 ; 58 J. P. 719 ; 10 R. 3.59. 
Anpotatiom Refd. Smith V. Chorley District Council, 

[1897] 1 Q. H. 632. Mentd. K. V. St. Giles, Camberwell 

Vestry (1897), 66 L. J. Q. B. 337. 

746. Enforceable — ^On payment of fees.] — 

Re Bailey & South Devon Ry. Co. (1849), 13 
L. T. O. S. 233 ; sulmquent proceedings^ sub nom, 
K. i:. South Devon Ry. Co. (1850), 15 Q. B. 1043. 

747. ,] — R, V. South Devon 

Ry. Co., No. 714, ante. 

748. Although defects in notice of 

claimant — Under Lands Act, 1845, ss. 23, 68.] — 

R. V. Sutton Harbot7u Comrs. (1853), 2 W. R. 10. 
AnnotaiUm .—Conad, R. v. L. 8c N. W. Ry., [1899] 1 Q. B, 

921. 

749. Though promoters entered into 

arbitration under protest- - Rights of parties to be 
settled subsequently by action.] — A railway co., 
having, though under protest, appointed an 
arbitrator & joined in the arhn. under J^ands Act, 
1845 in re.spect of a claim for the purchase of 
minerals, must take uj) the award & furnish a copy 
to claimants in accordance with s. 35, a man- 
damus may be granted to compel them. The 
validity of the award may be contested later. — 
London North Western Ry. Co. v. Walker, 
11900] A. C. 109 ; 69 L. J. Q. B. 367 ; 82 L. T. 93 ; 
64 J. P. 483 ; 48 W. R. 384 ; 16 T. 1.. R. 194, 
ILL. ; affg. S. C. sub nom. R. v. London & North 
Western Ry. Co., [1899] 1 Q. B. 921, C. A.; 
subsequent proceedings^ [1903] A. C. 289, li. L. 

750. Under Light Railways Act, 

1896 (c. 48) incorporating Lands Act, 1845.] — R. 
V. Barton Immingham Light Rv. Co., Ex p. 
Simon, [1912] 3 K. B. 72 ; 81 L. J. K. B. 904 ; 76 
J. P. 314, D. 0. 

751. Not enforceable— Where compensa- 

tion already agreed & paid.] — Mandamus to a 
railway co. reciting that certain premises in the 
occupation of R. had been injuriously affected by 


the works of the co., & that, the co. declining to 
join in the appointment- of an arbitrator to estimate 
the compensation due to R., he had appointed an 
arbitrator, ex p. under Lands Act, 1845, s. 35, who 
had duly made his award ; • & commanding the 
co. to take up the award. Return by the co. that 
R. also occupied certain other lands, which were 
taken by the co., & that before the execution of 
their works it was agi'eed between R. & the co. 
tliat the co. should pay to R. the sum of £22 10,9. 
in full satisfaction of liis claim in respect of the 
lands which were so taken, & of the premises 
which were so injuriously aflFected, which sura was 
duly paid : — Ueld: a good return. — R. v, Wert Mid- 
land Ry. Co. (1863), 27 J. P. 662 ; 11 W. R. 857. 
Annotation Refd. L. & N. W. Ry. v. Walker (1900), 82 

L. T. 93. 

752. When claimant admits that his 

claim was not within the Act.] — Lands Act, 1845, 
s. 35, as to awards made under the Act by arbitra- 
toi's in cases of disputed compensation, enacted 
that the arbitrators should deliver their award in 
writing to the promoters of tlie iindert-akinur, & the 
promoters should retain it, should forthwith on 
demand, at their own expense, furiiisli a copy to 
the other party to the arbn., & should at all times 
on demand produce the award, & allow it io be 
inspected or examined by such pai*ty, or any poison 
appointed by liim for that purpose. To a writ of 
mandamus commanding a railway co. to take up 
an award made under tlio arbn. clauses of the 
Act, the railway co. made i*cturn that tlie pro- 
secutor’s interest had not been injuriously affcc^tiul 
by defts.’ works within ihe Act. Tiie i>ros<*,cutor 
demurred to the return i—Held : as the demuiTer 
admitted the truth of the statement in the return 
that the prosecutor’s interest had not been in- 
juriously ailected within the Act, the award must 
be taken to be valueless, & the ct. would not compel 
the railway co. to take it up. — R. xk C-ambrian Ry. 
Co. (1809), L. R. 4 Q. B. 320 ; 10 B. S. 315 ; 38 
L. .1. Q. B. 198 ; 20 L. T. 437 ; 33 .1. P. 359 ; 17 
W. R. 667 ; subsequent proceedings (1871), L. R. 
6 Q. B. 422. 

Axiiiotaiions : — Consd. R. v. L. & N. W. Ry., [1899] 1 Q. B. 

921. Refd. L. & N. W. Ry. v. Walker (1900). 82 L. T. 93. 

.]- -iSVc, also. No. 787, post. 


Sub-sect. 10, — SErriNG aside, REMi'rriNu and 

Amending Award. 

See Lands Act, 1845, s. 37. 

Sec, generally, Arbitration, Vol. 11., pp. 545- 
561 ; R. S. C., Ord. 52, r. 2. 

753. Award need not be made a rule of court — 
I Before motion to set aside .] — ~Rc Bradshaw & 

East &: West India Docks & Birmingham 
Junction Ry. Co. (1848), 12 Q. B. 562 ; 12 Jur. 
998 ; 116 E. R. 979 ; sx/b nom. Re East &. West 
India Docks & Birmingham JuNcnTON B y. Co. 
Sc Bradshaw, 5 Ry. Sc Can. Cas. 527 ; 17 L. J. Q. B. 
302; 12 L. T. O. S. 268. 

Annotatiom : — Refd. Holdftworth v. WUsod (1863), 4 B. & S. 
1 ; Re Pullen & Liverpool Corpn. (1882), 61 L. J. Q. B. 285. 
Mentd. Re Beaufort &. Swansea Harbour Trustees (1860), 
8 O, B. N. S. 146. 

754. Time for setting aside — Within time limited 
by Arbitration Act, 1698 (c. 15) — Submission 


PART VII. SECT. 5, SUB-SECT. 10. 

754 i. Time for seHing am He--' Within 
time, limited hy 0 tC* io Will. 3, c. 16, 
8. 2.] — The time limited by above neet. 
is the time within which applcn. to set 
aside awards should bo made . — Rc 
Ward Sc Victoria Watfr Wokk« 
(1874), 1 B. C. R. 114.— CAN. 

76411. Within tixne lixniied by 

Railway Act, 1877.1— -lie Qbano Juno- 


Ry. Co. Sc Masbon (1879), 44 
V. C. R. 203.— CAN. 

a. Titne for remiliino hack — 
Within time limileU hy Land l‘urchase 
Act, 1877.1 — KrxLV v. Sulivan (1875), 
2 P. E, 1. 31 ; 1 S. C. R. 1.— CAN. 

b. Time for appeal — Within ihm 
limited hy R. S. 1897. c. 62 — Award not 
tiled nor notice thereof filed.h~-An 
objection that an appeal from an award 


Is not in time cannot prevaiL — Re 
McLKU.AN & CHI\aUA(X)USY Town- 
(1898), 18 P. R. 246.— CAN. 

c. J uriadiction to set aside — To 
what court .] — The Supremo t^t. C 7 i banc 
caunot entertain an appeal from order 
of judge of the Supremo IT., made 
under tho above Act, setting aside an 
awai'd of arbitrators for lands taken 
for railway purposes. — S t. Joun & 

o 2 
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made rule of court under Lands Act, 1845, s. 36.] 

— Re Harper & Great Eastern By. Co., No. 
701, post 

755. Grounds for setting aside — Umpire pro- 
ceeding without notice to parties — ^At adjourned 
meeting.] — Be Hawlp:y, Brtdgewood & Goodwin 
ikj Nortu Staffordshire Ky. Go., No. 720, ante. 

750 , — Not where value between several 

interests not apportioned.] — Re North Stafford- 
shire Ky. Co. Landor (1848), 2 Exch. 235; 
0 Ky. Sc Can, Cas. 17; 17 L. J. Ex. 350 ; 154 
E. H. 478. 

Annotation -Refd. lie I^ovick & Epsom & Loatherhoad lly. 

(1851)), 8 W. R. «G. 

757. Bias of umpire — Not where umpire 

surveyor to & shareholder in company — Closely 
connected in interest with promoters.] — (1) There 
may be circarnstanccs in whicli an umjnre may 
join in an inquiry witli the arbitrators before the 
time of his acting arrives. 

(2) The surveyor of a railway co. had in that 
cJiaracter l.r(‘ated witli a landowner, & offered a 


price for land reqim*ed by the co. He was sub- 
sequently named by the co., & acted as their 
arbitrator upon an arbn. under Lands Act, 1845 : — 
Held : he ought not to have been selected as an 
arbitrator, but the landowner knowing the fact, 
&, though protesting against the propriety of the 
appointment, proceeding with the arbn., was held 
to have waived the objection. 

(3) A surveyor to, & shareholder in, a railway 
co., closely connected in interest with, Sl liolding 
many shares in, anotlier railway co., upon an 
arbn. between the latter co. & a landowner under 
Lands Act, 1845, was appointed umpire by the 
arbitrators, & as umpire made his award, 
landowner lirst discovered that the umpire was 
such surveyor & shareholder after the date? of tlie 
award, Sc obtained an order nisi to set aside the 
award on that gi.*ound : — Held : whateviu* objec- 
tions there might be, in xioint of delicacy, to the 
appointment of such an umpire, they did not 
constitute suilicient grounds for setting aside the 
award. -Re Elliot Sc South Levon Ky. Co. 
(1848), 2 1)0 G. Sc Sm. 17 ; 11 L. T. O. 8. 42 ; 12 
Jur. 445 ; 04 E. K. 8. 


liv. Co. \\ Bull (1913). 13 
E. L. B. yOl; 14 1). L. H. 190.--CAN. 

d. .1 — lUSSlUY V. (/ITV 

OK Moose Jaw, [1917] 2 VV. W. R. 
089. -CAN. 

e. Krvrdfic of jariadiotion.] — An 
award of coinponsntiou made in an 
arbilratiou nudor Railway Act, 188S, 
was appealed from : — field : the ot. 
rii^iitly exercised its jiiriHdiction by 
reviewiniyr the award as if it had been 
the judgment of a subordinate ct„ that, 
is, by doeidijiff whether a reasonabio 
estimate of tlie evi<leiioe bad been 
made. It was not antlioriscd to dls- 
retfard tlio award & deal with the 
evidence de nom as if it hu<i been a ct. 
of first instance. — Atlantk’ iS: Xonni 
U'KST IfY. OV). i\ Woon, [1895] A. C. 
257 ; 18 L. N. U(). -CAN. 

f. — — fir Buennax & OriAWA 
Klec’TKIU Kv. t^o. (1901), !l C. h. T. 
208. — CAN. 

lie Ket(’ukson 

CANAOIAX Xe'UTlII’RN O.VTAIUO Uv. 

Oo. ( 191 3), 29 o. L. R. 339; 5 O. W. N. 
30 ; 25 U. W. R. 20. — CAN. 

h. — -.] — The et. is Imuiid t.o 
eoiiK' to its own conclusion upon all the 
evhient^e, He ean disre«:ard or adojit tlic 
reasoiiini? of the u)’bitrator*s, or snppoj't 
the award on any Hiittleient prroiuul, 
whether or not that jfronml is relied 
on hy the arbitrators, provide<l the 
ct. pays duo regard to the aAvard iC 
flii(lini?s S: reviews them as it would 
that of a subordinate <4 .. — Green r. 
Canadian Northern Ry. Go. (1915;, 
30 W. L. R. 572 ; 7 AV. W. R. 1072; 
22 D. L. R. 15.- CAN. 

i. .]— -An award <)f arbitra- 
tors is in the same imsition tis the 
jadpineiit of a jud^fc at a trial, N: their 
limiinifs of fa<d. will not. be interfered 
with without some spo<!ial reason, 
uiile.ss it <*an be siiown that they have 
proceeded upon a wroinr i)riiici))lo in 
their valuation. — Ruddy v. Toronto 
Ra.stekn Ry'. (1917), 80 L. J. 1\ V. 95 ; 
33 1). L. R. 193.- -CAN. 

j. Afay decrease or increase 

the. cumperisntion.) —An appellate ct. 
Jias jurisdiction to increase or dimuiisli 
the amount awanied by arbitrators, 
appointed under Dominion Railway 
Act, ev'cu if ojdy the amount of com- 
pensation allowed were in tpiestion.^— 
Iti. liiLJ.iNOs & Canadian Northern 
ONTARIO Ry Go. (1914), 19 D. L. R. 
811 ; 31 O. li K. 329. - CAN. 

k. Whethet appeal lien — Vuder 
Jhrtniuion liniUeay Act 1879.] — lie Lea 
& Ontario & Quebec Ry. Co. 

8 O. R. 222.-— CAN. 


l. — ' Under Dominion liailivay 
Art. 1888.} -Bihely v, Toronto, 
Hamilton & Buffalo Ry. Co. (1898), 
25 A. R. 88.— CAN. 

m. U taler Dominion liailway 

Art. 1903.1 — Jameh Bay Ry. Go. v. 
Aumntrono, 11909) A. C. 024 ; 79 

L. J. 1*. G. 11.— CAN. 

n. Under Onlario Raihray 

.4c«.]— D arling v. Midland Ry. Co. 
(1885), 11 1‘. K. 32.— CAN. 

0. Grouwls for setting aside ' — • 
Arhitraior misdirecting himself.] — When 
it api)eai*H on the face of an award that 
the arbitrator has misdirected himself 
as to tlie Jaw relating to the valuatiou 
of lands proposed to bo expi’oi>riatcd, 
the award shtmkl hes set aside.-- -JiiV 
Fai^ik Greek Kkoi..v\.mation Ait tic. 
Vanuoua'er C3ty (1914), 20 B. C. K. 
453 ; 22 D. L. R. 117.— CAN. 

p, Arhitraior failing to notify 

one party of meeting.] — lie Johnhon 
& Township of GLm;cE.TrKR (1853), 
12 U. V. R. 135.— CAN. 

q, ^4 ward had on its face — 

Damages not properly dealt irith.] -In 
an action to set aside an awaul made 
under Towns Incorporation Act, 1888, 
H. 177, the award was set aside as bad 
on its face, because the subject of 
damages caused by the removal of a 
building & fviivo had not been pro- 
perly dealt with by the arbitral or.s. - 
AIuA.skill V. Town of New Glasgow 
(1895), 10 N. S. R. 58.— CAN. 

r, — -.] — Error iu law on 

tlie face of an award under xMuuieipal 
Draiiuige Act, 1914, is ground for 
setting it aside.- -1’au.sons i\ East.nor 
Townhhii* (1915), 38 U. L. R. 110; 
23 D. Ji. 11. 790.— CAN. 

s, — Dias of umpire or 
arbitrator — U'hat mnounis to bias .] — 
Idas, in th<i sense of stremg prcdisi»osi- 
tion in favour of one litigant as opposi^d 
to the other, imist be contemplated as 
prol>able, if not inevitable ; & real 
bias, caused by anything short of 
pecuniary' interest in the result of the 
prcK?ecdings, cannot be treated as 
necessai'lly jiiiscoutlncl justifying tlie 
setting aside an award.- lie Skene's 
Award (1904), 21 N. Z. L. U. 591.— 
N.Z. 

t, JJolding stovl.] 

— The fact of the arbiter holding stock 
iu a CO. compulsorily acquiring land 
is Huftlelent to disqualify him & his 
diHiiualitication vitiated the award of 
au ovorsiuaii. — Sellar u. Highland 
Ry. Co., [19191 S. C. (H. L.) 19.— 
SCOT. 


u. Secret conmiimiration to 

arbitrator. ]-~~Afto\' evldone-e had been 
clo.sod the coustruction comiiiittoo of 
a ry. eo. wrote a letter addressed to H., 
agreeing to certain things whereby the 
damage to Ids propcidy would be 
lessened. This was deliv^ered to tiie 
arliitrator for the eo. before the award 
was made & by 1dm to the uiuplro, but 
was not communicated to H. until 
after award, which conUibied reeil^ls 
of l lm benelits proposed by the letter. 
Sc assessed compensation at the sum 
originally offered hy the co. Tli© 
award was not signed by H.’s arbitra- 
tor, who swore tiiat the letter allected 
the awaril, & reduced the Hum awarded 
widio the other two arhitratoi*s swore 
it had no idtect upon their finding - 
IleUi : tlie award was had.— - 

V. Napanee, Tamvvorth Sc 
Ry. Go. (1884), 5 O. R. 319.— CAN. 

V. — — Sum awarded exressire.] — 
Great Western Ry. Go. c. Dodd.s 
(1853), 12 C. R. 133.— CAN. 

w. .1 — Great Western 

Ry. Co. r. Dougall (1851), 12 II. C. R. 
131.— CAN. 

X. — .1 — Gkea'i' Western 

Rv. (3). V. B.VBV (1851), 12 V. C. R. 
100.— CAN. 

Arbitrators n<tt 

appointed.] lie Habvvkui A' IvALEIgh 
Tovvnsijip.s (1890), 20 () K. 154.-- 

CAN. 

z. — - - Arbitrators acting tn 

of their powers. | H fS v. 

VltTORlA (IlTV CORPN. (1912), 17 

B. C. R. 258; 5 D. L R. 291.— CAN, 

aa. — - ■ Wrongful rejection of 
evidence.] 'Bull v. 8t. John & Quebeo 
Ry. Co. (1913), 13 E. L. R. 294 ; 14 

D. L. R. 190. CAN. 

bb. Omission to define lands 
fttArn.] — The award of arliil raters who 
assess compensation for lands com- 
pulsorily taken for ry. puriioses must 
doscribi’ l)y mote Sc hounds the lands 
for whicli the sum assessed is com- 
pensatlon, & if tJds is not done tlie 
award will he sot aside.- -B uli. v, iSr. 
John Sc Quebko Hy. Co. (191,3), 13 

E. L. R. 294 ; 14 D. L. R. 390.— CAN. 

a. Omission to set out wndis’ 
puted fact material to the award.h-lie 
City of Toronto Grosvenor 

BTREET PPEHnYTEUIAN CHVUCll TRVH- 
TEEH (1919), 41 O. L. R. 352 ; 13 

O. W, N. 302 ; 45 D. L. R. 327.— CAN. 

b. Grounds for interference • — 
General rule.] -The et. will not Interfere 
witJi an award upon thrt merits unless 
it is clearly wrong ; Sc whore there was 
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758« Not that umpire has given 

evidence on behalf of one party— In another inquiry 
as to value of other land taken for same purposes.] — 

Be Haigh & London &■ North Western &; Great 
Western By. Cos., [1890] 1 Q. B. 049; 05 
L. J. Q. B. 611 ; 74 L. T. 055 : 44 W. B. 018 ; 12 
T. L. B. 298, D. C. 

769. Not improper service of notice of 

appointment of arbitrators-- Objection not taken 
in time.] — B. r. Metropolitan By. Co., Ex p. 
Knock (1807), 17 L. T. 201. 

700. Variance from terms of submission 

insufficient — Award as to purchase of land — 
Omission as to damage for severance.] — By a 

submiasion to arbii. uiulei* Lands Art, 1815, of a 
question of divSputed comiienaation, the arbitrator 
was to determine wliat sum should be paid for the 
purchase of certain land, what other, if any, sum 
for severance damage. The arbitrator by his 
award after j’eciting the submission, A tliat he had 
considered tlie matters so referred to liim, awarded 
a sum to be jiaid for tl»o purchase of the land, with- 
out saying any tiling as to any severance damage : — 
Held : the award was final A good. A the arbitrator 
by his silence negatived any right to comxiensation 
in j*(‘spect of severance damage. — Be Beaufort 
(I)ukk) a Swansea Harkouh Trustees (1860), 
8 C. B. N. S. 140 ; 29 L. J, 0. P. 211 ; 1 L. T. 370 ; 
6 Jur. N. S. 979 ; 8 W H. 188 ; i ll E. B. 1121. 
AnmdaiUms ; — Rofd. Jewell v. Christie (18G7), 15 L. T. 580 ; 

11. V. Met. lly, (1883), 48 L. T. 3G7. 

761. Not on mere error of form- Award 

containing order for payment — Recitals showing 

extent of arbitrator's authority.] — ( 1 ) Although it 

has been lield that an arbn. under Lands Act, 1815, 

is not a subridssion bv consimt within (Vimmon 

% 

Law Proc(Hiur(^ Act, 1854 (c. 125), n evert lieless, 
wh(*n an award is made a rule of ct. undcT Lauds 
Act;, s. 36, the ct, has the sam<i jurisdiction witJi 
r(*spect to setting it iiside A enforcing it as in other 
ca.ses, that is to say, the jurisdiction conferred by 
Arbit rat ion Act, 1698 (c. 15), is let in. 

(2) A motion to set aside the award must be 
made Ix^fore the end of the term next after tJie 
jiublication of the award. 

(3) Whe!i an arbitrator a])pointed under Lands 
Act, 1815, A having power to assess the amount 
of damage, but no power to decide the question of 
liability, made an award containing a j order for 
paym(*nt, but the recitals showed th(‘ extent of the 
ai bit rator’s authorit y : — Held : this was an error 
of foiin only, A tla* award could not bo set aside 


on account of it. — Re Harper &; Great Eastern 
By. Go. (1875), L. R. 20 Eq. 39 ; 44 L. J. Oh. 507 ; 
32 L. T. 214 ; 23 W. B. 371. 

Annottdions : — As te (I) Refd. Uhodep i’. Alredalo Drainage 
(knurs. (187G), 1 0. P. D. 402. As to (il) Consd. Re Stoker 
& Morpeth Corpn. (1914), 84 L. J. K. B. 11G9. 


Sub-sect. 11. — Enporctng Award. 

Bee, (fenerally. Arbitration, VoL IT., pp. 507- 
584. 

762. General rule — By action for specific per- 
formance — Promoters in same position as ordinary 
purchasers.] — (1) A railway co., aft^r notice to 
treat for land has been given to the landowner, & 
the price of the land has been fixed by arbitrators 
under Lands Act, 1845, is in the sarnc position 
with regard to the landowner as an ordinary pur- 
chaser, A will bo compelled by a ct. of equity to 
complete the purchase. 

(2) A railway co. which, after giving notice to 
treat, has paid the i>iirchase-money for leaseholds, 
& has, with the consent of the lessee, been admitted 
into possession, will, at the suit of the lessee within 
a reasonable time, be eomxxdl(*d to accept an 
assignment, containing tbc. usual covenants.- — 
Harding v, METROPoidTAN By. Go. (1872), 7 
(3i. App. 154 ; 41 L. J. tUi. 371 ; 26 1.. T. 109 ; 
36 J. P, :M0 ; 20 W. B. 321, L. 

Annotations: — As to (2) Refd. Mills v. East London (irdns. 

(1872), L. H. 8 C. P. 79; Curling v. Matthoy (1921), 37 

T. li. It. 717. GemrallUt Refd. Re Cary-Elwes’ Contract, 

1190G] 2 Ch. 143. 

763. Condition precedent to action — Execution 
of conveyance by landowner — Not when payment 
to precede conveyance.] — By a deed of submission 
made b(‘tweeri Ji. A a railvvay co., after reciting 
that the co. were authorised to take certain 
lands, of which was, or clainuxl to bo, ownei*, 
that they Jiad given liim noficiJ that iJiey re- 
quhed liis lands, A" that it w^as agrex'd that they 
sliould become the purchasers thereof in tile mode 
liointed out, it was covenanted that it should be 
referred to W. to deU;rmine the value to paid 
for the lands ; that the purchase-money should 
be paid within three days afU‘j’ the making of the 
award ; A th<*reupon L. should execute a coiivey- 
anct* ; subject to the payment of the amount of 
such purchase-money into the Gli. Gt. und(‘r the 
circumstances A in the manner provided for by 
Lands Act, 1815, The arbitrator found the value 
of th(* land at a certain sum, A directed it to be 


!)(» iitinniaf ion the urbilmfors, 

who iuui oxaniiuod tin; nroporly, & 
KOCH A', hoard lh<^ wltiussKos, whoso 
ovidorojo as to the value of the land 
was oxtronoly <‘ontradiolory» the ot. 
refused to interfere tm the ground that 
the Hiiiii given was too small . — Re 
Hamii.ton & North Wkstrux Uv. 
to. A; Boys (1879), 44 U. C. K. G2G.— 
CAN. 

c. — — • .l-~ Tt is in the dis- 

rret ion of the ct . whether the award 
should be set aside, or remitted to tho 
arbitrator. — -O dlum r. (Utv Van- 
eouVER (1915), 85 ]j. J. P. (J. 95. — 
CAN. 

«. Must, he misoondiirt — Or 

disregard of legal 'princiidc.h Some 
ndseonduet, legal or otherwise, or the 
dlsj'ogard of some legal pritieiplo, must 
be shown. — Re Canada Socthkhn 11 v. 
Co. A NoitVAi.L (1877), 41 U. C. U. 
195.— CAN. 

fraud — Or mis- 
take.] — Re HuMBKasTONK & City of 
Edmonton (1910), 14 W. L. R. 492. — 

CAN. 

m. Grounds for non-interference — 
Evidence vtm/liciing.] — Where the evi* 


donee is eonflleting as to \Nliother 
<lamage or benefit lias ro'^nlted to the 
jiarty alTectotl, the*, ct. will not inti'rfere 
with an award merely because it may 
t.biiik the weight of evidence to be 
against tin* view taken by the arbitra- 
tor.^ — He Ckn.QrTJouN He 'Pown of 
Bkhlin (1879). 41 U. C. K. G31.-43AN. 

n. KcieU'nee proprrlg c<m- 

sidered.\ Caujaky & Edmonton Rv, 
Ck). r. MACKINNON (1910), 30 C. L. T. 
742 ; 43 S C. R. 379.— CAN. 

o. Evidence to support find- 

ing,] — Where there was auu)le testi- 
mony to warrant arbitrator in Ids 
liiidiiigs ; it is not for the ct. to say 
that lie sliould Jiave preferred flie 
eviderieo of one set of witnesses to that 
of tho other, where much dejicnds upon 
tlie opinions of persons conversant 
nith the value of land, based upon 
their knowledge of actual transactions. 
- Ri Mai'Pukuhon &CITY OF Toronto 

I (1895), 26 O. R, 558.- -CAN. 

I p. Award not based on wrong 

1 principle — Or contrary to evidence.]-^ 

I Whore arbitrators have not proceeded 
I upon a wrong iirirndple, nor arrived at 
' an estimate of value not. warranted by 


tho evidence, the et. ought not to 
disturb the award. — Eici.lowkb r. R. 
(1888), 2 E.xeh. C. R. 428. - CAN. 

q. — -.] — GT.AftUOW 

City A District Ry. Co. r. Mac- 
OKOROK, Cowan A ClAi.bAWAy (188G), 
13 K. (Ct. of fciC8.s.) 009 ; 23 Se. L. R. 

411.— SCOT. 

r. Finding not clearly erroneous.] 

— Levis Town Corpn. v. R. (1892), 
21 S. C. 11. 31.— CAN. 

s. Not omission of staiuton/ 

state ment.V— Re Wai'son A Toronto 
(hTY (1916), 38 (). L. R. 103.- CAN. 

t. Amendment.] — An arbitrator 
may, under MunieJjial Arbitration Act 
amend hi.s award. — Re, Whuti A Cn'Y 
OF Toronto (1917), 38 O. L. K. 337. — 

CAN. 

11 ^ Power of court of appeal.] 

' -Under Judicature Act, 1887, h«. 47, 
48, the Court of Appeal luis power to 
increase the amount of tlamagcs 
awardeil under a statutory arbitration, 
A the Supreme Court has the like 
power under rules of prueeduro.- — Re 
Toronto Jom’tion Town (3orpn. A 
ChhtBTIK. (1895), 25 S. O. R. 551. — 
CAN. 
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Sect 6. — Procedure by arbitraiion: Sub-eecta* 11 
12, A. & b:\ 

paid within three days aftfir, etc. Tiie submission 
having been made a rulo of ct., & a rule having 
been obtained, calling upon the co. to show cause 
why they should not pay the sum of money : — 
Held : (1) assuming even that the arbitrator had 
exceeded his jurisdiction in ordering the money 
to be paid, the rest of the award was good, &, as 
the award ascertained the amount of the purchase- 
money, which the co. by their deed of submission 
had agreed to pay, there was sufficient to enable 
the ct. to make an order on them to pay it ; (2) the 
payment of the money & the execution of the 
conveyance by L. were not dependent conditions, 
but the payment was to precede the conveyance, 
&; it was no answer to the present rule that a con- 
veyance had not been tendered ; (3) it was no 
objection that it was not shown that the co. had 
taken possession of the land. — Be IjINDsay &> 
Diheot IjOndon & Portsmouth Ry. Oo. (1850), 
1 L. M. <te P. 629 ; 19 L. J. Q. B. 417 ; 15 Jur. 
224. 

764. .] — Bast Lonuon Union v. 

Metropolitan Ry. Co. (1869), L. R. 4 Exch. 309 ; 
38 L. J. Ex. 225. 

Annotations : — Consd. Howell v. Met, Dist. Hy. (1881), 19 

Ch. D, 508. Refd. Capell r. G. W. Tty. (1882). 9 Q. B. 1>. 

459. Mentd. Colley v. Oveweae Exporters, fl921] 3 K. B. 

302. 

705 , Investigation and acceptance of title 

by promoters.] — He Milford Docks Oo., Lister’s 
Petition (1883), 23 Oh. D. 292 ; 52 L. J. Ch. 774 ; 
48 L. T. 560 ; 31 W. R. 715. 

766. Time limit for action to enforce — Six 
years from date of award.] — Turner v. Midland 
Ry. Oo., [1911] 1 K. B. 832 ; 80 L. J. K. B. 516 ; 
104 L. T. 347 ; 75 J. P. 283, D. 0. 

767. When court will enforce by action — 
Arbitrator exceeding jurisdiction in ordering pay- 
ment — Where agreement by submission to pay 
sum awarded— Promoters taking possession.] — 
Be Lindsay &; Direct TjOndon & Portsmouth 
Ry. Oo., No. 763, ante. 

708 , Not when award does not apportion 

sum awarded.]-— Action to recover the amount of 
an award, which did not apportion the sum 
awfU’ded, made by an umpire under Lands Act, 
1845, in respect of certain sandliiUs : — Held: tlie 
award could not be enforced. — Nesbitt v, Mable- 
THORPE Urban District CJouncil, [1917] 2 K. B. 
.568 ; 86 L. .T. K. B. 1401 ; 117 L. T. 365^ 81 
.T . P. 289 ; 15 L. G. R. 647 ; revsd. on other grounds, 
|1918]2K. B. 1,0. A. 

769. Defences available to promoters — That 


lands not injuriously affected — ^Award of unoertaln 
amount.] — To an action against a railway co. 
upon an award of an arbitrator, appointed to 
determine a claim under Lands Act, 1845, whereby 
the arbitrator found that claimant had sustained 
damage by reason of his messuage being injuriously 
affected by the execution of the works mentioned 
in authorised by the co.’s special Act, via.^ by the 
erection of on embankment & by the narrowing of 
the road in front of the messuage, to the amount of 
£8(), which sum he directed the co. to pay to 
claimant. Defts. pleaded that pltf.’s messuage 
was not, nor was his Interest therein, injuriously 
affect/od by the narrowing of the road, & that tiie 
sum awarded included money of uncertain amount 
which the arbitrator awarded for compensation for 
damage sustained by pltf . by reason of his messuage 
being, as the arbitrator erroneously supposed, 
injuriously affected by the narrowing of the road, 
by reason whereof the award was void : — Held : a 
good plea. — Beckett v. Midland Ry. Oo. (1866), 
L. R. 1 0. P. 241 ; Har. & Ruth. 189 ; 35 L. J . C. P. 
163 ; 13 L. T. 672 ; 12 Jur. N. S. 231 ; 14 W. R. 
393 ; subsequent proceedings (1867), L. R. 3 C. P. 
82. 

Annotations: — Consd. Bnooleuch v. Metropolitan Board of 

Works (1870), L. K. 5 Exch. 221. Refd. Falkingham v. 

Victorian Rys. Oomrs., [19001 A. C. 462 ; Long Eaton 

Recreation Qrounds Co. v. Mid. Ry., [1902] 2 K. B. 

674. 

See, also. Nos. 896-900, post. 

770. What evidence admissible — Evidence of 
arbitrator — To show matters he considered — Not 
to show reasons for award.] — B uccleuch (Duke) 

V. Mei'ropoutan Board of Works, No. 215, 
ante. 

771. Suit in equity and action at law in respect 
of award — Suit as to claims not included in award 
— Action to enforce award— Action restrained by 
injunction.] — M etropolitan Board op Works v. 
Salisbury (Marquis) (1872), 26 L. T. 390 ; 20 

W. K. 507. 

772. Where question of title In dispute — Award 
under Public Health Act, 1875 (c. 55), s. 308 — 
Not enforced by motion — Though made rule of 
court.] — ^An award in an arbn. under Public 
Health Act, 1875 (c. 55), s. 308, in respect of a 
claim for compensation for damages caused by the 
carrying of sewers by a local board through lands, 
is not enforceable by motion, although duly made 
a rule of ct. ; the board have a right to compel 
claimant to bring an action ijrove his title to the 
lands . — Be Walker & Beckenham, Kent Local 
Board (1884), 50 L. T. 207 ; 48 3. P. 264, 
D. C. 


PART VII. SECT. 6, SUB-SECT. 11. 


764 i. Condition precedent to actum — 
Tender of conveyance by tandoxoner .] — 
An owner to whom compensatJon hu8 
been awarded for land taken by a ry. 
CO. cannot sue upon the award before 
tendering a conveyance of the land. 
— Cawthra V . Hamilton & N. W. 
Ry. Co. (1877), 41 U. C. K. 187.— 
CAN. 


7646. 


Hailwav Acts, 1900 


1913— Kirpropriaiion Act, 1913.]- 
Where land Is expropriated under the 
above Ael/S ft is not necessary for the 
owner to tender a conveyance to the 
CO. in order to make the oomponsatloE 
awarded an absolute debt for whicl) 
the expropriator can bo sued at law. — 
Haney v. Canadian Northern Ry. 
Co., [1918] 2 W. W. R. 834 ; 42 
D. L. R. 41 ; 29 Man. L. It. 61.— CAN. 


w. Confirmation of award by 

udfje .] — Wright v. Winnipeg City 
(1886), 4 Man. L. R. 46.— CAN. 


y. Whether summary enforce- 
ment proper — ArMtration Act.) — Tie 
Northern Counties Investment 
Trust, Ltd. & Vancoltver City 
(1901), 8 B. C. R. 338.— CAN. 

z. Whether rule to enforce award 
proper — Mxmicipal Corporations Act, 
1876— Pi/hKc Works Act, 1876.]— 
Kxp. Watson (1879), O. B. & F. 162.— 

N.2. 

a. Defences available to pro- 
Tnoters — Previous cxmvryance. ) — Pltf. 
conveyed l<md to W. Sc E. Ry. Co., 
which they abandoned ; Sc pltf. retook 
possession. Sc continnoa to hold it for 
more than 20 years. Defts. were 
incorporated by a statute empowering 
theia^to acmilro the lands & roadway 
of W. & E. Ry. Co. ; & after acquiring 
the lands they were entitled to all 
rights over tlio same theretofore pos- 
sessed hy W. & E. Ry. Co. ; without 
having attempted to acquire the land 
imder the Acts, defts., unth full know- 


ledge of all the circumstances, dealt 
with pltf. 08 Hie owner, went to arbn. 
with him. Sc received possession ; & 
compensation was awarded to pJtf. ; — ■ 
Held : the pltf, wa« entitled to recover 
on tlie award, the previous conveyance 
to the old CO. forming no defence. — 
Parsons v. Port Dover Sc Lake 
Huron Ry, Co. (1877), 28 C. P. 84. — 
CAN. 

b. JSy order of a Judge in chambers 
— Dominion Hailway .^cf.]— The proper 
mode of enforcing an award of com- 
pens^jiiion for lands expropriated under 
above Act is by an order of a judge in 
chambers. — C anadian Paciftc Ry. 
Co. V. Littijc .Seminary of Stk. 
ThISirrse (.889), 16 S. C. R. 606.— 
CAN. 

0 . Resumption of possession by 
owner — A means of enforcing award.) — 
Davie w. Citv op Vjotoria (1912), 20 
W. L. R. 644 ; 1 W. W. R. 10 ; 17 
B. C. R. 102 ; 2 D. L. R. 287.— -CAN. 
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Sub-sect* 12. — Costs op Abbitbation. 

See Lands Act, 1845, s. 34. 

A, In Gcnerah 

See, generally, Abbitbation, Yoh JI., pp. 685- 
613* 

773. Award for costs generally — Valid.] — 

Holdswobth V . Wilson, No. 704, ante , 

774. Whether to be included in award— Must 
be included — Not enforced under subsequent 
certificate of arbitrators.] — Re London & North 
Western Ry. Co. & Quick (1849), 5 Dow. L. 
085 ; 6 Ry. <fc Can. Cas. 620 ; siib nom. Quick v. 
London & North Western Ry. Co., 18 L. J. Q. R. 
89 ; 13 L. T. O. 8. 102 ; 13 Jur. 408. 

AnnotcUiona : — Consd. lie Wilts, Somerset & Weymouth Ry. 

& Fooks (1849), 3 Kxoh. 728. Dbtd. Gould v. Staffordshire 
Potteries Waterworks Co. (1850), 5 Exoh. 214. 

775. Need not be included — Ascertain- 

able subsequently by arbitrators — Not necessarily 
within three months after time of reference.] — 

Gould v, Btafpordshirb Potteries Water- 
works (^o. (18.50), 5 Exch. 214; 1 L. M. cSt P. 
204 ; (J Ry. & Can. Cas. 508 ; 19 L. J. Ex. 281 ; 
1,5 L. T. O. S. 117 ; 14 Jur. 528 ; 1,5,5 E. R. 92. 
Annotations : — Refd. FitsRhardinge v. Gloucest/er & Berkeley 
(;aual Co. (1872), 27 L. T. 196. Mentd. Martin v, Leicester 
Waterworks Co. (1858), 31 L. T. O. S. 265. 

770 , Award not providing for — Claimant 

agreeing to refer to arbitration instead of proceeding 
by jury — Not entitled to costs though award made 
In his favour.] — Ex p, Reynal (1847), 5 Ry. 
Can. Cas. 00 ; 10 L. J. Q. li. 304 ; 0 L. T. O. S. 83. 

777 . Owner adopting award by 

applying for investment of sum awarded — Not 
entitled to costs.] — Exp. Harrison (1849), 13 Jur. 
381. 

Remitted back to arbitrator on 

admission of mistake.] — See Arbitration, Vol. II., 
p. .525, No. 1024. 

778. By whom settled — Arbitrators or umpire.] 

— Gould v . H'PAFFOuDsnrRE Po'rrEuiES Water- 
works Co. (18.50), 5 Excli. 214 ; 1 li. M. & P. 204 ; 
0 Rv. Can. C’iiS. 508 ; 19 L. J, Ex. 281 ; 15 
L. T. O. 8. 117 ; 14 Jur. 528 ; 165 R, R. 92. 
AnnoiaiUms : — Mentd. Martin r. Leicester Waterworks Co. 
(1858), 31 L. T. O. S. 2(55 ; Fitzhardiiige v. Gloucester &; 
Berkeley Canal Co. (1872), 27 L. T. 196, 

779. By what Act governed — Lands taken by 
local board under Public Health Act, 1''.75 (c. 55), 
incorporating Lands Clauses Acts — Costs governed 
by Lands Clauses Acts .] — Ex p, Rayneh (1878), 
3 Q. R. D. 440 ; 47 L. J. Q. B. 000 ; 39 L, T. 232 ; 
42 J. P. 807. 

780. .]— R. V. Smith (1878), 20 

W. R. 812. 

781. Finality of arbitrators’ certificate — Order 
by consent in suit against promoters — Reference 
to determine costs & expenses.] — Rowcliptte v. 
Devon Someiisp:t Ry. Co. (1873), 21 W. R. 433. 

782. Arbitrators’ fees not Included in award 
by umpire — Implied promise to pay by vendor — 
In letter appointing arbitrator.] — Hugh -Jones v. 
Norto (1896), 39 Sol, Jo. 220. 


783. First award set aside — ^Arbitrator directed 
to make second awards costs being reserved — 
Second award directing each party to bear own 
costs — ^Promoters liable for costs of first award.] — 

Re Surbiton Urban District Council Upjohn 
(1899), Times, Jan, 19, D, 0. 

784. Includes costs of preparing award — 
Solicitor employed by umpire.] — Upon a reference 
under Lands Clauses Acts between a co. & a land- 
owner relative to the value of land taken com- 
pulsorily by the co., the umpire directed that the 
CO. should pay the costs of the award, including 
therein the costs of preparing the award. The co. 
took up the award <fc paid the amount fixed by the 
arbitrator for so doing. This amount included a 
bill of costs of solrs. employed by the umpire to 
draw up the award. The co, applied in the K. B. 
Div. for an order for taxation of the solrs,* bill of 
costs under Solrs. Act, 1843 (c. 73), s. 38 : — Held : 
the umpire being chargeable with the bill & the co. 
having paid it, the case came within the words 
of the Act & the bill was taxable, but that the order 
should be to tax it in the Ch. Div. — Re Collyer- 
Brtstow & Co., [1901] 2 K. B. 839 ; 70 L. J. K. B. 
941 ; 50 W. R. 4 ; 45 Sol. Jo. 724 ; sub nom. Re 
Collyer-Bristow & Co,, C^rossley v. Lowestoft 
Water & Gas Co., 85 L. T. 208 ; 17 T. L. R. 741, 
i\ A. 

785. Where arbitration & award ultra vires — 
Promoters entitled to costs.] — I^ndon & North 
Western By. Co. v. Walker, No. 749, ante. 

B. For what CosU Promeders liable. 

786. Arbitrators’ dc umpire’s fees.] — R. v. 

SoiTTH Devon Ry. Co., No. 741, ante. 

7 g 7 , Not when landowner takes up award 

& makes payment — No right of recovery from 
promoters — As part of costs of arbitration.] — 

A landowner whose claim against a railway co. 
for the purchase -money of land compulsorily 
taken had been allowed, & who was entitled to the 
cosks of the arbn,, paid the umpire’s fees himself, 
^ took up the award instead of waiting for this 
to bo done by the co. : — Held : (1) the landowner 
could not recover the sura paid by him to the 
umpire in an action against the co. ; (2) the 

decision of the taxing master who had disallowed 
the sum so paid by the landowner as costs in the 
arbn. was conclusive & was not subject to review 
by the ct. 

(3) The real truth of the case is that pltf. went 
the wrong way to work. He ought to have 
proceeded under [Lands Act, 1845] s. 35 ; I mean 
he ought to have held his hand & left it t o the co. 
to take up this award. If they had not taken it 
up in a reasonable time, he might have gone for a 
writ of mandamus to compel them to take it up 
(Lopes, L.J.). — Shrewsbury (Earl) v. W'ibral 
Railways Committee, [1895] 2 Oh. 812 ; 64 

L. J. Ch. 850 ; 73 L. T. 234 ; 44 W. R. 19 ; 11 
T. J.. R. 6U1 ; 12 R. 540, 0. A. 

Annotation : — As to (2) Befd. He Canuings & Middlesex 

Comity Coimcil, [1907] 1 K. B. 61. 


PART VIL SECT. 6, SUB-SECT. 12.— A. 

d. Power of arbitraiors to award 
or disallow — At their discreliim — Muni- 
cipal Act, 1914.] — He IIi8U>V & Stiut- 
FORT) Park Board (191.5), 8 O. W. N. 
425 ; 34 O. L. H. 97 ; 23 D. L. K. 753. 

-CAN. 

e. Where claimant has 

raised point of Where claimant 

not unreasonably raises a qiiontlon of 
law wlilch. If decided in his favour, 
would probably have entitled him to 
at least three -fourths of the amount 
olaitned, a decision against him. Sc an 
award of much loss than three -lourths 


of tlic amomit claimed, will not wholly 
deprive him of costs. — «Bouton v. 
Ministtsu of Mines (1892), 32 

N. Z. L. 11. 217.— N.2. 

f. Costs awarded not limited to 
the amount of compensation — Dominion 
Hailway Act, a. 199.}— Cataiary Sc 
Edmonton Ry. Co. t». Saskatoiikwan 
Ijand Sc HojimsTKAD Co , Ltd., [1919] 
3 W. W. R. 1011.— CAN. 

g. Inserted after filing award.] — 
The insertion of costs in the award, 
after being signed, is bad. — Wilkin’s 
Claim (No. 2) (1882), 1 N. Z. L. R. 141. 
— N.Z. 


PART VII. SECT. 5, SUB-SECT. 12.— B 

788 i. Arbitrfdor's tt umpire’s fees — 
Lands (ScoL) Act, 1845, s. 32.) — Ex- 
penses to be borne by the promoters 
include the reasonable remuneration 
of the arbiters Sc oversmau. — -Murray 
V. North British Ry. Co. (1900), 37 
Sc. L. R. 370, 460.— SOOT. 

h. Include expenses incurred 

to their clerk — Latids (Scot.) Act, >845.] 
—An cicoount Incurred to tl)o clerk to 
a submlssiou under above Act Is part 
of tho expenses of the arbiters. Sc pay- 
able by tho promoters. — Burnkt v. 
Henry (1866), 39 Sc. Jur. 119.— «OOT. 
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Sect 6 . — Procedure hy arhUraiion : Suh^aect 12, I?. 
d' C. ; aub-aect. 13, J " 

788. Costs of special case.] — Sidney v. North 
Eastern By. Co,, [1910] 2 K. B. 760 ; 80 
L. J. K. B. 142 ; 110 L. T. 444 ; 61 Sol. Jo. 28. 


C, Liabilify dependent on Previous Offer. 

See I^ands Act, 1845, s. 84. 

789. Lands Act, 1845, s. 34 applicable to offers 
under s. 38 — Offer not abrogated by notice under 
s. 23.) — LASCEIJ.EH V. Swansea School BoAitD 
(1899), 09 L. ,1. Q. B. 21 ; 03 .1. P. 742. 

790. Offer must be plain, clear & uncon- 
ditional — Not of sum of money & making of 
road — Or conditional upon making of road.] — 
Fisher v. Great Western By. (-o., [1911] 1 
K. B. 551 ; 80 T.. .7. K. B. 299 ; 103 L. T. 885 ; 
27 T. L. B. 90 ; 55 Sol. Jo. 70, C. A. 

791. Offer may be withdrawn -Effect of with- 
drawal — Promoters liable for costs.] — Foster r. 
Sheffield Cokpn. (1895), 72 \j. T. 549 ; 59 J. P. 
404 ; 14 B.. 450, C. A. 

792. Time of making offer — May be made 
before appointment of arbitrator — May be after 
twenty-one days from date of claim.] — Yates v. 
Blackiu’RN ('orpn., No. 700, ante, 

793. ~ — .] — A canal co., requiring to 

purchase claimant’s land, received a notice from 
claimant claiming £28.000 as compensation. On 
Aug. IS, the CO., under Lands Act, 1845, s. 38, 
gave claimant notice of their intention to issue 
their warrant for summoning a jury, it olTering 
£15,237 as (he sum they were willing (-<) give. On 
Aug. 28 claimant gave the co, notice, under s. 23, 
of hi.s d(‘sire to have the compensation settled by 
arbn. On Oct. 2(5, the co. gave claimant notice 
that they had api^ointed an arhitratoi*, ollered 
£17,000 as compensation. On Nov. 8 claimant 
apjiointed an arbitratcu*. On Nov. 18 tlie two 
arbit ratoi-s appointed an umpire. The umpire 
awarded claimant £16,400 .* (1) the olTer 

of £17,000, having been made when the arbirator 
was appointed, A before the beginning of the 
arbn., was a good olTer, iV was not< invalidated by 
tlui previous offer of £1 5,237 ; (2) the sum awarded 
being a less sum than £17,000, claimant was 
not <;ntitled to the costs of the arbn. under s. 34. 

(.3) Tlu* master is not bound, under Tiands Act, 
18(59, s. J, to tax the costs of an arbn. unless 
claimant is entitled to costs under Tiands Act, 
1815, S. 31.- FrTZIIARDlN(!E V. GLf)U<'ESTEI{ At 
Bekkei.ey (Ianal (’o. (1872), L. H. 7 Q. B. 77(5; 
41 J.. .1. Q. B. 31(5; 27 i.. T. 196; 20 W. B. 
800. 

afhyftit io (I) Apia. Gray v. N. E. }{y. (1870, 

1 G. H. D. G9G. Consd. r. WwaiiMua School Board 

(18!I9). GG L. .1. g. B. U. Refd. LV VVciitfIcId Mot. 

Jjjwl. By., li. V. Smith (18.S3), J;; g. B. D. 481 ; Ashton 


Vale Iron Co. v. Bristol Corpu. (1901), 83 L. T. 094 ; 

R. r. Westminster, Kx p. L. (J. C. (1903), 52 W. 11. 10 ; 

Fisher t?. G. W. By., 119111 1 K. B. 651. 

794. Too late if made after appointment 

of arbitrators & umpire — Sc time for making 
award enlarged on two occasions.] — A co. was em< 

powered to take land for their undertaking & gave 
t o the owner notice to treat under Lands Act, 1845, 
& he gave notice, under s. 23, of his desire to have 
the compensation settled by arbn., naming his 
arbitrator & the co. named their arbitrator. Tlie 
arbitrators appointed an umpire <fc on two occasions 
enlarged the time for making their award. Tlie 
CO. after ( Ids made an olTer wliich was not accei>ted ; 
& the arbn. proceeded. The umpire having awarded 
a less sum t lian that- olTered ; — Held : the ofTor 
wOvS too late, & claimant was entitled to costs under 
s. 31. — Guay v. North Eastern By. (’o. (1876), 
1 Q. B. I). 696 ; 45 L. .L Q. B. 818 ; 34 L. T. 757 ; 
24 W. B. 7.58. 

Annotntion : — Refd. Fishery. G. W. By., [1911] J K. B. r»5h 

795. Award less than previous offer — Claimant 
not entitled to costs,)- Abates v. Blackburn 
(-ORPN., No. 700, ante. 

796. — — - ,j — Fitzhardinoe v. Glou- 

cester <fc Berkeley Canal Co., No. 793, ante. 

797. Award not in respect of same subject- 

matter as offer - Promoters liable for costs. ) — 

A railw’ay co. seeking to acquire land umhT 
Lands Act, 1845, an arbn. took place under the 
Act to detennint^ the amount; of compensation 
to bo paid by thorn to the owner of the land. 
The CO. had previously made an olTer of tlie sum 
of £11,000. BaH of the landowner’s claim was 
in res])ect of (iarnag(‘ that- would b(‘ caused to the 
residue of his Ja-rul, which Avas building land, by 
cutting it olT from the natural outfall for its 
drainage. When the parties eanui before the 
arbitrator, it was agr(‘ed betw’een tlumi that a 
right should be ri*s(‘rvod to the landowner of 
making a sew^er, for the purpose of draining liis land, 
under tlie railway land of the co., &• conse- 
quently no claim in res]>ect of such damage lis 
before mentionetJ w^as ultimately submittt^d to 
the arbitrator. The arbitrator aw^arded the sum 
of £10,029 to the hiiulowner ; —J/c/d : although 
the sum aw'arded w\as h‘ss than the amount of the 
co.’s offer, the co. were liable under l-^ands Act-, 
1845, s. 31, to pay the costs of the arbn. t-o the 
landowner on the ground that the aw'ard was not 
in respect of same subject -matter as that in r<\spect 
of which the offer wa.s made. — Miijos r. Great 
Western By. Co., ) 1 896 ] 2 Q. B. 132 ; 65 L. .1 . (^. B. 
(519 ; 75 L. T. 290, C. A. 

Annotation: — Refd. Fisher v. G. W. By., [191 IJ 1 K. B. 551. 

798. Offer not less than sum awarded — Offer 
under Lands AcL 1845, s. 38 -Vendors liable for 

costs.] JyASfEI.LES V. SWANSEA SCHOOL 

(1899), 69 L. J. Q. B. 24 ; (53 J. P. 712. 


PART VH. SECT. 5, SUB-SECT. 12. C. 

790 i. Offer must he plain, ebar tP 
uncunditionnl — Not of dantaf/ea A' 
of way — Promoters linhle for 
TI»o pronioti'i'fl had offered claimants 
daDiag’CH, a rig’ht of way over hinds, 
In exchanifo for the lands taken r-— 
Held: (1) us the offer of the co. was 
not of a dellniti^ sum of money, they 
were not entitled to cost.s under 
Dominion Railway Act; (2) eluimants 
had not w^aivod their rijfhts to ojjjiose 
the payment of costs to tlie company 
)iy their iMJciuie^'cenee in the aw'urd. — • 
He Guand Trunk By Co. & Asn, JU 
Grand Trunk By. Go. tS: Andkrhon 
(1913), 24 (). \V. B, 522 ; 4 O. W. N. 
986 ; 10 1). L. B. 824.-- CAN. 

7951. Ateard Irsn than previous offer 
— Owner not entitled to costs. Pc 
Vancouvkr, Vic'ioria & Eastkrn By. 


NAVfliATlON Go. & MiIXTKD (1907), 
13 B. G. B. 187.— CAN, 

j. — — - .w— ll'hrn rule does not 
apply.] — The rule tliut, wlien tlio sum 
awarded is less than tender, the costs 
shall he home, hy the owner, does not 
Rppl.y to the costs of an apT'cal to tlie 
<*t ., they lieiiiff then in its diseretioii. — 
Pe (.’RKDiT Vallioy By. Go. A'. 8rKAUCiF. 
(187G), 24 Gr. 231.— CAN. 

k. - — « Promoters agree to crossing 
over land taken — Neither party allowed 
costs.] — Ji ry. co. luade an offer which 
was not a<*cepfed ^ the matter was 
referred to arhn. On tlie day the 
arbitrators met the co. aprreed to a 
crossing over the land taken in addition 
1,0 the money offered ik this w'us con- 
sidered hy tlie arhitrators in their 
award. In Avhleli Uie amount awaided 


w as less than the sum offered : — 
Held: neither party was entitled to 
costs.- -Ontario tS: giTKUKC By. Go. 
r. Philriuck (188(5), 12 8. G. B. 288.— 

CAN. 

l. Award equal to previous offer — 
Oumcr not entitled to costs — l*iihlic Wfirks 
Act, 1900, 8. 99.}~Pcblic VVouks 
Minister v. Hart, [I904j A. G. 259 : 
73 L. J. P. G. 53 ; 19 N. H. W. W. N. 
190.— AUS. 

m. Conmtmsation fixed by jury — 
Greater than tender but less than award — 
Ournxx not entitled to costs — Public 
IViYrks Act, 1900, s. 116.]— Pacific 
(JO-OPERATlVE STK.VM COAL CX)., 

Ltd. V. New South Walks Railway 
Gomrs., 11904] A. 795 ; 20 

N. S. W. W. N. 180. -AUS. 
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799. Award greater than amount offered — 
Award in respect of claim including offer & no 
offer — Promoters liable for costs on claim for which 
compensation awarded.] — In an arbn. under I^andK 
Act, 1845, ss. 25-37, if the umpire award, in respect 
of part of the landowner’s claim for compensation, 
a larger sum than the co. offer in respect of that 
part, & at the same time award, as to anotlier 
distinct part of the claim, in respect of which the 
CO, offer nothing, that the landowner has suffered 
no damage, the landowner is entitled, under s. 34, 
to those costs only of the arbn. which are incident 
to that part of liis claim in respect- of wliich com- 
pensation has been awarded. — If. v. But am: (1852), 
17 Q. B, 909; 117 E. H. 1552; .sub nom. B. v, 
Bytiom, Up Mills v. Midland By. (-o., 10 ,lur. 040. 

800. Sole arbitrator appointed on death 

of umpire — Vendor entitled to costs as from 
initiation of arbitration.] — 11. v. Manley-Smitji 
(1893), 03 J.. .1. Q. B. 171 ; 37 Sol. Jo. 841 ; 10 
B. Oil, D. (\ 

801. In respect of lands taken compul- 

sorily under Public Health Act, 1875 (c. 55), ss. 175- 
178 -Incorporating Lands Clauses Acts— Vendor 
entitled to costs under Lands Clauses Acts. | - B. v. 

Smith (1878), 20 W. B. 812, D. 


802. When no offer made —In consequence of 
claimant not giving notice under Lands Act, 
1845, s. 68, of amount claimed — Agreement to 
appoint sole arbitrator — Claimant entitled to costs.] 

— Martin v, Leiukhter Waterworks Do. (1858), 
3 II. N. 403 ; 27 L. .F. Ex. 432 ; 31 L. T. O. S. 
205 ; 157 E. B. 5.53. 

Annuiation Mentd. Khoclcs v. Airedale Oraiunpe Conirs. 
(1874), 4.1 L. J. C. P. :123. 


SuR-sECT. 13. — Taxation and Recovery 

OP Costs. 

A. TaxaiiO)}. 

See .Frauds Clauses (Taxa-tion of Costs) Act, 
1895 (c. 11), a. 1. 

See, generally. Arbitration, A^ol. II., pp. 60.5- 
610. 

803. When taxing master bound to tax —Under 
Lands Act, 1869, s. l--Not when arbitration before 
1869.]- -Doulton />. Metropolitan Boaiu) op 
Works (1870). L. B. 5 Q. B. 3.33 ; 39 L. J. Q. B. 
165 ; 18 W. B. 790. 

Anindatio’iia : — Refd. Wombwell v. Barnsley Corpn. (1877), 
3(i L. T. 708 ; He Bimickin, 11805] 2 Ch. lliO. 


799 i. Aivard (/rrater than, amount 
offered- Pronttders liahto- Ptfhlic JVorfes 
.fr-7, U)J2, «. U8.J -JUtlwaVS A' 

TltAMWAVK C*inKK (JOMU. V. ilUTCiriN- 
HON. LlOl 4 J A. c;. 581 ; .*? I N. S. W. W. N. 
47.— AUS. 

n. Te taler rctmotudde — (gaini 

ejrtravafjntd .] — WJiere the tender wuh 
not, unreasonable 8c: the elulin very 
OKtravaprant, eleinnint- was in»t Kiven 
eos(s aItJioutf/i the urnonnt of awanl 
exceeded amount, tendered.- -AU'L kod 

r. K. (J8H1)), 2 EN<di. C. ii. JOO. - CAN. 

o. Promoters lialde A'o dis- 

cretion in (irhitrtdors- Haihray ,-4ef, 

s. I Hi), i— He Tvkit a Can.mh 
N uimiKiiN Itv. (V). (J.OIM), 25 \V. J.. Ii. 
188.— CAN. 

p. , j_ DAIiKNAlS r. 

Canadian NoirniionN liv. Co. (1913), 
25 W. f.. Ii. 9GU; II I), I.. It. 494. — 

CAN. 

q. — — Award in respect of elaitn 
<!’ interest.] — A ry* ej>,, after notice to 
treat-, entered into iiossessioii by 
arraiiReineul , th(5 co. niidertakinj? to 
pay interest on the eoniiiensaf (on win’ii 
as<*erlained Jrom the dale, of jiosse.ssion. 
Tiie eo. nia^h^ a tender in full ol all 
claims of every deserinlioii. whicli 
was refused, & the qiicsthm referrefj 
to arbn. 'Phe umpire llxed eouj- 
ponsation at a less sum tliaii tender 
nilh interest until payment. No 
award wa«s made as to <*osts ; - field : 
temler ijie,Juded not only eompensation, 
but also interest whieli tlie eo. bad 
undertaken to pay, & as simi awarded 
liy the uinpli*e, witti interest, exeeedecl 
tlie tender, the eo. were lialde for 
pursuer’s costs. - dtmDEti. v. Lanaick- 
HII1HK He Ayit?;irTUK Hy. (lOOi), 0 
]?’. (C3 . of Scss.) 432. - SCOT. 

r. Award not ureater than amount 
offered — Owner not entilted. to ctists- • 
Railway Act, 1888.}— lie SiiinuKY 
Napanki:, Tamw'orth & Quf.bko Ky. 
Co. (1889), ill P. K. 237.— CAN. 

PART VII. SECT. 6, SUB-SECT. 13.- A. 

8. ('ourl can renew master's lacta- 
tion — VndiW Dominion Hail way Act, 

a. 8.] — Under aboye sect, an appeal lies 
from the taxing offlecr to the jud|?<i.-- 
He MoHae & ONTAUio & Quebec Kv. 
Co. (1887), 12 V. Jl. ,327.— CAN. 

t. Power of Jndye to far — Refer- 
ence to taxinu offievr — Hailwujf Act, 
1888.] — Under the above Act it is not 
for the judjfo to tax in the tli si, instance*, 
but to refer the bill to an ottleer con- 
vei*SHnt- with taxation pnwjtiee to 
ascertain what, has been i)roperly 


iiKMirred ; Sc his eonehisions may be 
adopted or varied l>y tlie jndtfe. — He 
Oliver & Bay of Quixte Ky. Co. 
(190J), 7 (). L. K. 5G7 ; 24 C. L. T. 
29G : 2 O. W. K. 953 ; 3 O. \V. R. 318. 
■ CAN. 

u. Judye when iariny-— /irfs 
ministerially — Cannot decide riyhl to 
costs.] In taxing costs of an arbn, 
under Railway Act, 19UG, the jnd(?e 
acts ininisterially & cannot decide us 
to t-lu' riffiit to costs.- -Bj.aukwood i*. 
< CANADIAN NurtTHEHN KV. CO. (1919), 
20 Alan. i^. K. IGl.- — OAN. 

w. Taxiny master — Acts 'ininis- 
teriatly.] -Tlie function of the Alastcr 
in ^axin^f costs under Lands (Taxation 
of Costs) Act, 1895, is ministerial only, 
8r: r ot- jn<li<*ial, & liis eertiOcale, allow- 
im; such costs, cannot he <|UUHiied ini 
certiorari . — K. (.SKciiKTAHy of Soa'J'e 
FOR War) r, Coit, 11905J 2 I. K. 121. — 
IR. 

y. ]\'he7i no offer made — -Claimant 
aere))ts a eertain sum as rom.pensation — 
No jurisdiction in court to order taxu 
ti(m .] — AIaitf.u r. Great SomiiERX St. 
WEHTEitN Ky. Co. (18-19), 13 I. L. K.- 
3G4. IR, 

z. Costs of rc-appraisement.] — 
(Anurs. were appointed ninh*r an Act 
to i*c*appraise huid.s takiui for i*y. pur- 
po.ses in J). C'y., Sc tlio Act provided 
that the rc-api»raiHcnieiit, tojrether with 
costs tlierctofore incurred slioiihl he a 
county (‘Inii-g’c 

Held : eo.sts for servieeH before the 
comrs. for re-apjn*ai.scmen1 c*onld m>t 
he taxed, as the Act provided only for 
those incurred prior l.o its juissinur. — 
He Wehtf.rn Counties Ky, Co., Ex p. 
Hardy (1879), 13 N. .S. h. (i r. & G.) 
17G.— CAN. 

a. Fees to expert witnesses.] — 
Fees actually paid to export wit nesses 
should not necessarily bo allowed, hut 
only fair Sc roosouable feifs for tlie 
time occupied in attendin^c before the 
arhitrtttoi*s Sc. in qualifying ll»emselves 
to prive evidence. He Canadia.v 
Northern Kv. Co. vKc Kobinkox 
( 1908), 8 W. L. K. 137 ; 17 xHan. L, K. 
579 ; 8 Can. Ky. Cas. 244.— CAN. 

b. Arbitrator's fees.] — Tlie ow’nor 
was entitled to tax the fees paid to tlie 
arbitratoi*s on takinpr np the award. — 
He Canadian Northern J{y. (-o. A" 
Koiiinhon (1908), 8 W. L. It. 137 ; 17 
Alan. L. K. 579.— CAN. 

c. Tariff prest'rihed for ot'dinnry 
litiyatUm- Taxiny oflicer not lumnd hy. j 
— The t,arifT of cost.s preseribeii for 


ordinary Jitijratioii Jnay ho aeciepted as 
a ffODcral guide for ta.xing tl>e costs of 
an arbn. ; but- when, in the opinion of 
tlie taxing tittieer, the fees lixod hy 
t flat tariff arc iiiadcquHle eoinpensation 
for tlic serviee.s ncce.'^sariiy & reason- 
ably rendered, lie is not bound by it 
A: should not follow' it. — He. Canadian 
Northern Ky. Co. Sc Robinson (1908), 
17 Alan. L. K. 579.- -CAN. 

d. As between party tt* party — 
On liberal scale -Railway Act, 1911, 
«. 58.1 — The “ costs of the arlm.” 
mentioned in above sect, are to ]>e 
taxed as between party &. party, but- 
on a Jiberal scale. -He Canadian 
.Northern I’actfiu Ky. Co. Sc. Brad- 
.sriAW (1914), J9 B. C. JL 23G.— CAN. 

e. Wbmipey Charter.] — 

TJu 5 costs (d the artm. vvin'eh under 
ah^)^e Charier arbitrators may award 
are ordinary costs between i>arty &: 
party ; a diree-t ion i)y t he ct. tliat the 
“ full costs of «S:, incidental to the 
nrhn. are to be taxed ” does not go 
beyond that. — Ku’htein r. Winnipeg, 
11919] 3 W. W. K. 739. CAN. 

f. Taxation os hetu'een solicHtw d* 
client— Muniei pot .iet, 1887, s. 399. j ' 
Arbitrators dircx'ted that, cost.s of 
ow'iRTs should In*, taxed mi the scale 
of the higii ct. “as between soli*. Sc 
vUcul " -Held : (1) the judicial dis- 
cretion of tin* arhitratm*s was exercised 
when I’osts were adjiidgeil ac<*ording 
to a eertain scale ; (2) the arhitratoi*s 
had no i»ow’er to give <*osts “ betw(‘en 
soil*. A" client.” — He Bkai'y Sc Cn v of 
Toronto (1889), 13 J*. K. 319. -CAN. 

f . Jhnninion Haihray 

11 expropriation cases costs should 
he taxed liberally in favour of the 
ju-oprietor ; but where the Acts 
mention “costs” oiil> , iS: not “full 
costs,” <*osts as hclwi'eii soli*. Sc client 
are not intended. — lie Bro.xson Sc 
(’ANADA Atlantic Kv. Co. (1899), 13 
V. IL 44 9. -CAN. 

h. — Oil prineijilo 

that w’heje land is conijuilsorily taken, 
costs should he taxed on a larger scale 
than in ordinary litigation, t hey should 
he taxed oii solr. client basis. — He 
False Creek Flats (No, 2) (1912), 
17 B. C. K. 37G; 8 1). 1.. K. 422.- CAN, 

i. — - ' Railway Act, 190G, #». 2.) 

' -Uiuler above sect, the costs of an 
owner wdio succeeds in an arbn. should 
bo taxed aa between solr. Sc client. — 
He (’AN ADI an Northern Kv. Co. Sc 
Robinson (1998). 17 Alan. L. K. 579 ; 

8 Cau. By. Cas, 244. — CAN. 
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Sect. 5 . — Procedure by arbitration: Suh-sect 13, A. 

ct. 1.] 

804. Not unless claimant entitled 

to costs under s. 34.] — Fitzhaijdtnge v. Glou- 
cester & Bekkei.f.y Canal Co., No. 793, ante. 

805. Lands taken under Public 

Health Act, 1875 (c. 55) — Award silent as to costs — 
Taxation ordered.] — Ii!x p. Kayneh (1878), 3 
Q. B. D. 446 ; 47 L. J. Q, B. 660 ; 89 L. T. 232 ; 
42 J. P. 807. 

806. Court cannot review master’s taxation — 
Under Lands Act, 1845— Where vendor takes up 
award — & has paid umpire’s fees.]— Shrewsbury 
(EaJCL) V. WtBRAT. liAXLWAYS COMMITTEE, No. 787, 
ante. 

S07. Under Lands Act, 1869.] — Sandback 

Charity Trustees v. North Staffordshire By. 
Co. (1877), 3 Q. B. 1). 1 ; 47 L. J. Q. B. 10; 
37 L. T. 891 : 26 W. K. 229, C. A. 

Annoiafions : — ^Distd. Hayward v. Mutual Reserve AsBocn., 

[1891] 2 Q. B. 236. Refd. Shrewsbury v. Wirral Ry. 

Committee. [1895] 2 Ch. 81.3 ; Malvern U. D. O. v. Malvern 

Link Gas Co. (1900), 83 L. T. 326 ; lie CanuiniM & Middle- 
sex County Council, [1907] 1 K. B. 51. Mentd. Rangoon 

BotAtoung Co. V. Rangoon Collector (1912), 28 T. L. R. 

540. 

808. Under Lands Clauses (Taxation of 

Costs) Act, 1895 (c. 11) — Taxation by master as 
persona designata on request of either party — 
Not in official capacity .] — Pe Cannings, Ltd. & 
Middiesex County Council, [1907] 1 K. B. 61 ; 
76 L. J. K. B. 44 ; 95 L. T. 766 ; 71 .T. P. 46 ; 
23 T. L. R. 43 ; 51 Sol. Jo. 15 ; 6 L. G. R. 442, 
C. A. 

809. Surveyors’ fees — Hyde’s Scale not custo- 
mary.] — Debenham King’s Coltege, Cam- 

bridge (1884), Cab. El. 438 ; 1 T. L. R. 170. 

810. .]— Brocklebank v. K\ncashire 

^ YOKKSIIIKE Ry. Co. (1887), 3 T. L. R. 575, 
C. A. 

811. Umpire’s solicitors’ costs of preparing 
award — Promoters may tax after payment under 
Solicitors Act, 1843 (c. 73), s. 38.] — Be C’ollyer- 
Bristow a Co., No. 784, ante. 

812. Umpire’s fees — Scale fees contrary to 
practice of court .] — Be James (Frank) «fc Sons 
(1903), 38 L. .1. N. C. 264. 

AnnoUtlUms : — Distd. lie Porter, Arnphlett & Jones, [1912] 

2 Ch. 98. Mentd. Re Evans, [1905] 1 Ch. 290. 

813. Arbitrators’ & umpires’ fees — Payment by 

promoters to take up award — Promoters must show 
that fees are unreasonable & extortionate — Certiff- 
cate of taxing master not evidence that amounts 
disallowed are unreasonable.] — Pltfs., who were 
parties to an arbn., paid the sum of £476 12«. 
to the arbitrators A iimpiiY* for their fees, in order 
to take up the award. Upon taxation of the costs 
of the arbn. the taxing mast er disallowed £119 5^. 
of that sum. In an action brought by pltfs. to 
recover back from the arbitrators & umpire the 
amount so disallowed ; — Held : (1 ) in order to 

succeed pltfs. must show that the fees charged were 
imreasonable k. extortionate ; (2) the certificate 

of the taxing master was not evidence tliat the 
amount-s disallo'wed by him were unreasonably 
charged." Llandrindod Wells Water Co. v. 
Hawksley (1904), 68 J. P. 242 ; 20 T. L. B. 241, 
C. A. 

814. Special case stated by arbitrator — Under 

Arbitration Act, 1889 (c. 49), s. 19— Costs may be 
taxed under Lands Act, 1845, s. 34.] — Sidney v. 

North Eastern By. Co., [1916] 2 K. B. 760; 
86 L. J. K. B. 142 ; 116 L. T. 444 ; 61 SoL Jo. 28. 
Annoiaiion : — Mentd. Fraser r. Fraservllle City, [1917] 

A. C. 187. 

B. Becovery. 

See, generally, ARBiTiiATiON, Vol. II., pp. 610- 
612. 


815. By action — Although no notice to company 
of oompensation claimed — &. no offer by pro- 
moters.] — Martin v. Leicester Waterworks 
C o. (1858), 3 H. & N. 463 ; 27 L. J. Ex. 432 ; 
31 L. T. O. 8. 265 ; 157 E. R. 553. 

Anruttalion : — Mentd* Rhodes v, Airedale Drainage Coinrs. 

(1874), 43 L. J. C. P. 323. 

816. Condition precedent to recovery — Not 
taxation — Under Public Health Act, 1848.] — Holds- 
worth V. Wilson, No. 704, ante. 

817. Under Lands Act, 1846.J— 

Lands Act, 1845, contained special provisions with 
regard to claims for compensation for lands 
affected by the works of a railway, & directed that, 
except in certain specified cases, compensation 
should be awarded with costs. A special Act 
declaimed that the provisions of the general Act 
were, except where expressly varied by the special 
Act, incorporated with it. The general Act 
provided the foitns of proceedings in arbns., 
such as the appointment of arbitratois by the 
contending parUes, & the appointment of an 
umpire by the arbitrators, & declared that com- 
pensation might be recovered with costs. The 
special Act directed that arbns. conducted under 
its provisions should be conducted by an arbi- 
trator appointed by the Board of Trade, but 
contained no .specific directions as to the award of 
costs. An arbn. of this sort took place under 
the special Act. Tiio arbitrator awarded compen- 
sation, but said nothing as to costs : — Held : 
(1) claimant was entitled to costs, for that the 
substitution of one form of proceeding in the 
arbn. different from that in the general statute 
expressly varied the provisions of the gencjral 
statute as to that matter, but did not repeal the 
provision as to costs in the general statute, nor 
affect the general rule that the party succeeding 
in such an arbn, sliould recover costs ; (2) the 
right to costs was entirely independent of the 
taxation of them, an action could be maintained 
for the costs though the amount of such costs had 
not been previously settled or ascertained by 
taxation, & consequently an order for the taxation 
was a valid order. 

In construing Acts of Parliament of this kind, 
& adjusting the general provisions in the general 
Act to the particular provisions of the special Act, 
considerations of reason & justice & the universal 
analogy of such provisions in similar Acts of 
I’arliameiit, ought to have much weight <fc force 
(Lord Selborne, C.). — Metrotolitan District 
Ry. Co. v. Sharpe (1880), 5 App. Cas. 425 ; 50 
L, ,1. Q. B. 14 ; 43 L. T. 130 ; 44 J. P. 716 ; 28 
AV. K. 617, H. L, 

Ann<)lati(fna : — A6 to (1) Refd. CJapell v. G. W. Ky. (1883), 

11 Q. B. D. 345. J8 tv (2) Bexd. Fletcher i>. Birkcuhead 

Corpn., [1906] 1 K. B. 605. Generally, Mentd. G. W. Ry. v. 

Swindon & Cheltenham Exlenaion Ry. (1882), 22 Ch. D. 

677 ; HhrewBbury v. Wiirall Hy. Committee, [1895] 2 Ch. 

812 ; West Ham Grdns. v, St. Matthew, Bethnal Green, 

[1896] A. C. 477 ; Be Barker's Settlmt. Knocker v. Vemon- 

Joues, (16203 1 C?h. 527. 

818. Not execution of conveyance — Taxed 

costs payable within reasonable time.] — Whez’c the 
amount' of compensation payable to the owner 
of land comiiulsorily taken under the Lands 
Acts, 1846 & 1869, is settled by arbn., &; the 
amount & the costs of the arbn. are awarded to 
the owner, the taxed costs of the arbn, become 
payable to him within a reasonable time, k the 
execution of the conveyance by him of the lands 
taken is not a condition precedent to payment of 
such costs. — O apell v. Great Western Ry. Co. 
(1883), 11 Q. B. D. 345 ; 62 L. J. Q. B. 345 ; 48 
L. T. 505 ; 31 W. K. 655, 0. A. 

Aniwlatlons : — Oonfd. L. O, O. v. Campbell (1890), 6 T. L. R. 

420. Bold. Havis ». Witney U. D. C. (1899), 63 J. l\ 279 ; 

L. & N. W, Ry. V. Walker, [1908] A. C. 289. 
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819* Vendors not entitled to lien on land sold — 
For costs payable by promoters.] — FEnnEns (Eabl) 
v» Stafford & Uttoxetkr IIy. Co. (1872), L. li. 
13 Eq. 624 ; 41 L. J. Oh. 362 ; 26 I.. T. 652 ; 20 
W. K. 478. 

Annot^Uion : — Reid* Copull v, G. W, Ky. (1882), 0 Q. B. D. 
459. 

820. Solicitor not qualified to act — Costs not 
recoverable by solicitor or client — Attorneys & 
Solicitors Act, 1874 (c. 68), s. 12.] — Me Fowifh v. 
Monmouthshire By. & Canal Go. (1879), 4 
Q. B. 1). 334 ; 48 L. J. Q. B. 457 ; 41 L, T. 169 ; 
27 W. R. 659. 

Annotations : — Gonsd. Irvin e. Sanger (1888), 58 L. J. Q. B. 
64 ; WUUams v. Vere (1894), 10 T. L. U. 477 ; Jie Sweeting. 
[1898] 1 Oh. 2«8 , Browne v. Barber, 11913] 2 K. B. 553. 

821. Promoters cannot recover costs paid to 
claimant — On subsequent discovery that claimant 
has not title or interest claimed.] — London 
County Council v. Campbell (1890), 6 T. L. R. 
420. 

^22. Settlement during arbitration — Under- 
taking by counsel to pay arbitrators* fees — Arbi- 
trators can fix fees and recover from party liable.] — 

Tuckett V. Isle op Tiianet ELEtrj'Ric Tramways 
A: Lighttncj (k).* Ltd. (1901), Thnrs, Dec. 21. 


Sect, 6.- PROCEDURE BY JURY. 

See T^nds Act, 1845, ss. 38-68. 


SiJB-sE(rr. 1 . — ^Notice op Intention to 
yrwMON Jury. 

See Lands Act, 1845, s. 38. 

823. Must be given under Lands Act, 1845, s. 38 — 
When land about to be taken or injuriously affected 
— Not when compensation sought under s. 68 for 
land already taken or Injuriously affected.] — Lands 
Act, 1845, s. 38, applies only to casr where the 
promoters of an nnd(R’taking are about to take or 
irijnriously alTeet land in the possession of claimant 

in such case they are bound to give claimant 
ten days’ notice of Uicir intention to cause a jury 
f c) be summoned to assess compensation, but such 
notice is not required wh«*ro the promotei*s have 
already taken possession of or injuriously affected 
land, but for which no compensation has been 
made. Such a case is regulated by s. 68, & if 
(Jainiant desii'cs the. question to be settled by a jury 

states the amount whicli he claims, the pro- 
moters are bound to pay the whole amount so 
claimed, or to issue their M’arrant for summoning 
a jury within twenty-one days. — Railstone r. 
Yobk, Newcastle Berwick Ry. Go. (1850), 
15 Q. B. 404 ; 19 L. J. Q. B. 464 ; 14 Jur. 1021 ; 
117 E. R. 512. 

Annotaiifms : — Gonsd. ItiohardHon r. S. E. Uy. (1851), 11 

C. B. 154 ; lit Hayward & Mot. Ry. (1864), 4 B. & S. 787. 

Retd. H. E. Ry. v, Richardson (1852), 15 O. B. 810; 

Falconer r. Aberdoou Ry. (1863), 1 W. R. 268 ; Met. Ry. 

V. Tumhoni (1863), 14 0 . B. N. ». 212. 

824. .] — (1) An offer of com- 
pensation in respect of lands injuriously affected 
by the execution of works coming within Lands 
Acf-, 1845, may be made at any time before the 
notice of tlie time & place of inquiry is given to 
the person claiming compensation under s. 68, 


such notice being given as required by s. 40, not 
less than ten days before the inquiry is to take 
place. 

(2) S. 51, which provides for the costs of in- 
quiries before a jury, applies to inquiries taken 
under s. 68 as to lands injuriously affected. 

(3) S. 38, which provides for giving notice of 
the summoning of the jury, does not apply to 
inquiiios taken under s. 08 as to lands injuriously 
affected. 

(4) The promoters of the undertaking may make 
fresh offers of compensation so long as they make 
them before giving the requisite notice of the time 
&: place of inquiry. 

(5) Where claimant, under s. 08 claims one 
sum as compensation for premises having boon 
injuriously affected & another in reject of loss of 
business, it is not necessary in the offer to mention 
one lump sum, but the promoters may offer one 
sum as compensation in respect of the premises 
having been injuriously affected & another as 
compensation in respect of loss of business, <te if 
the jury give the same sum in the aggregate as 
tlic sum offered, although they reverse the position 
of the two sums, claimant cannot get the costs of 
the inquiry. — Re Hayward & Metropolitan 
Ry. Co. (1864), 4 B. & 8. 787 ; 33 L. .T. Q. B. 73 ; 
9 L. T. 680 ; 28 J. P. 182 ; 10 Jur. N. 8. 418 ; 
12 W. R. 577 ; 122 E. R. 655. 

Annoiaiions : — As to (2) Reid. Cobb v. Mid-Walea Ry, 
(1866), 30 J. l\ 684. As to (4) Reid. Healoy v. Thames 
VHlloy Ry. (1864), 5 B. & S. 769 ; Ht: FltEhardlnge & 
Gloucester St Berkeley Canal Co. (1872), 41 L. J. Q. B. 
310. As to (5) Reid. lie Balls & Metropolitan Board of 
Works (1866), 7 B. & S. 177. 

See ^ further y Part IX., Sect. 1, post. 

825. Waiver of notice — Claimant appearing & not 
protesting.] — An Act of Parliament authorised a rail- 
way CO. to take lands necessary for the railway works, 
on payment or tender of such sums of money as 
should have been agreed upon, or awarded by a 
jury in the manner directed by the Act ; by the 
.sect, of the Act for settling differences between 
the CO, owners & occupiers of, or persons inter- 
ested in, lands to be taken, it was enacted that if 
any sucli person should not agree with the co. as 
to the amount of purchase-money, or should 
refuse to accept such purchase-money as should 
be fiffered by the co,, or should, for twenty-one 
days after notice to him in writing, neglect or 
refuse to treat, or should not agree with the co. 
for the sale of his interest, etc., the co. might issue 
a warrant to the sheriff to summon a jury to assess 
the sum to bo paid for the purcliase of the lands, 
the sheriff should give judgment for such sum. 
The CO, issued a warrant, purpoi’ting to be pur- 
suant to the powers given by the Act & requiring 
the sheriff to summon a jury to assess the value of 
pltf.’s land, etc. The jury was summoned Ac 
assessed the value ; tlie owner of the land attend- 
ing & prottisting that the co. had no right to take 
his lands, as not being described in the schedule 
to the Act. An inquisition was recorded, purport- 
ing to be taken pursuant to the Act, on tlie oaths 
of jurors duly impanelled, in pursuance of tlie 
warrant to the inquisition annexed, who assassed 
the sum to be paid for the property particularised 
in the warrant & authorised by the Act to bo taken 
for the railway ; whereupon the sheriff, in pur- 
suance of the Act, gave judgment for that sum. 


PART VIl. SECT. 6, SUB-SECT. 1. 

k. Must he given under jAtnds 
iScot.) Adi 1845, «. 40.] — Above Meet. 
Is imperative ^ not merely directory, 
St appUt« to Bpeclal as well as oommou 
juries.— L and v. Glasgkiw Couht 
Housk Oomrs. (1871), 9 MaopU. (Ct, of 
Sesa.) 768 ; 43 So. Jur. 422.~-SCOT. 


825 i. U'aivcr of notice — ClaimaTU 
appearing d? not protesting, j —A person 
entitled to compensation in respect of 
premiaas taken under Lands (Soot.) 
Act, 1845, objected to tbe tried pro- 
ceeding on day fixed because he had 
not received 10 days' notice in writing 
under Lauds (Soot.) Act, 1845, «. 40 : — 


Held : ho was barred from maLntabdng 
his objection by appearing before the 
Sheriff St agreeing to the dxing of the 
day, & by otherwise implying that he 
dispensed with the statutory nobloe. — 
Lano V. Glasgow Ooukt House 
(JOMKS. (1871), 9 Maeph. (Ct. of Boss.) 
768 ; 43 So. Jur, 122.— SCOT. 
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S^ci. G. — Procedure hy jury : Suh-secis. ] <Sr 2, JL., B, 
{ah {b) <^' O.] 

Neither the warrant nor inquisition stated that l»ho 
owner liad refused to treat, or had not agreed with 
the CO. for the sale of his land, nor that the eo. had 
served on hini the notice ret|uired by the Act to 
be given : but it appeared aliunde that htj did not 
tigree with the co., &- that he had received th(5 
requisite notices i — Held : (1) sufficient facts were 
stated in the inquisition & warrant to show the 
jurisdiction of the sheriff A jury ; (2) the impanel- 
ling a jury & an assessment by them, being facts 
inconsistent with an agreement, necessarily iinjily 
non-agreement., & no inquisition is defective for 
not stating a fact which is necesso.rily implied by 
those that are stated ; (3) notice was waived by 
the party’s appearing A not protesting for want of 
notice. “Taylor v, (’lemson ( 184^1), 11 Cl. & Fin. 
GIO : S Jur. 833 ; 8 E. It. 1233, 11. L. 
yi 71 notations : — As to (1) Reid. Ontler v. Cooke (1849)» 13 
Q. li. 143 ; OsMer r. Cooke (1852), 18 (j. B. 831 ; SpaiTow 
r. Oxfonl, etc. By, (1852). 2 De U. M. & G. 94. As to (2) 
Refd. B. V. Pomfrot (1844), 8 J. P. (J7(i ; B. r. Stalnforth 
(1817), 11 Q. B. (>6 : B. v. Ilodjfson (1852), 7 Exch. 915. 
-Ih to (3) Reid. B. V. l*rofc?toii (1848), i2 Q. B. sio ; B. r. 
Aberdaro (.’anal Co. (1850), 14 Jur. 735. 

826. Effect of — Claimant cannot object to 

inquisition for not setting out notice or waiver.] — 

It. V. South Holland Drainage Coaimittee 
Men (1838), 8 Ad. A El. 429 ; 1 Per. A Dav 79 ; 
1 Will. Woll. A 11. G17 ; 8 L. .T. Q. B. 04 ; 112 
E.H. 901. 

Annotations .’“-Consd. Taylor r. Clenison (1844). 11 CU. A Fin. 
610. Refd. B. V. Swansea Harbour TriistooH (1839), 
8 Ad. & Kl. 439; H. v. Ht4iinfortli (1847), 11 (J. B. 66; 
B. 1 ). SniToy JJ. (1870), h. R. 5 Q. B. 466 ; B. v. WillianiH, 
Ktjj. Phillips, [191411 K.. H. 608. Mentd. B. v. Aliinohesler 
& Leeds By. (1838), 1 Per. & iJav. 164 ; B. r. yalop JJ. 
(1859), 29 L. J. Al. C. 39 ; B. v, Sbewurd (1880), 5 Q. B. D. 
179. 


Sub -SECT. 2. — Issue of Warrant for Jury. 

Bee Lands Act, 1845, s, 38. 

A, By whom Application made, 

827. Owners of land damaged — Commissioners 
empowered to apply for issue on landowners refus- 
ing to treat — Special Act.] Be Eau Brink Drain- 
age (1830), 3 Sim. 435 ; 57 E, B. 1001. 

B, To whom Warrant addressed. 

{a) When Sheriff Interested l*arly. 

See Lands Act, 1845, s. 39. 

828. General rule— Disqualifying interest must 
be direct or certain — Not merely remote or con- i 
tingent.l — The inLjrest which at common law ; 
disqualilies an officer from acting in a judicial * 
inquiry must he direct A certain A not merely ! 
reinot(* or contingent, A same principh* must be j 
apijlied to Lands Act, 1845, s. 39. Where, at , 
the time of the summoning of a jury A the taking | 
of an inquisition before the sheriff as Id the amount i 
of compensation to be paid for land taken by a | 
railway co. under the powers of thdr Act of Parlia- i 
ment, there was an excicutoiy agreement not yt‘t I 
carried out, by which the co. would idtlmately I 
become amalgamated with another railway eo., | 
A the sheriff was a shareholder in the lat ter co. : 
Held : the sheriff was not interesD‘d in the matter 
in dispute within the above sect, so as to invalidate 
the proceedings. —K. v. Manchester, Sheffield 
A Lincolnshire By. Co. (1807), L. II. 2 Q, B. i 
330 ; 36 L. J. Q. B. 171 ; 10 L. T. 173 ; 31 J. V. 
453 ; 16 W. II. 070. 

829. To coroner — Unless disqualification of 
sheriff waived by claimant — No objection made till 


Land and Compensation. 

after verdict.] — Ex p, Baddeley (1849), a 
By. A Can. Cas. 542 : 5 Dow. A L. 575. 

Annotations : — Refd. Grand Junction Canal Co. v. Dimes 

(1850), 2 H. A Tw. 92 ; Ex p. Stooplo Mordon Overseers 

(1855), 19 J. P. Jo. 292. 

g 30 . ,] — B. V. Warwickshire 

(Sheriff), Ai.ston Esq., A Birmingham G"own 
CoUNCii, (1855), 24 L. T. O. S. 21 1 : 3 W. B. 104. 

831. * Disqualification not taken away by 

local Act.]-- Ea: />. Lant (1855), 19 J. P. Jo. 30. 

832. Sheriff shareholder in company re- 

quiring land — Not when request made by applicant 
after promoters’ refusal.] — (1) By a railway Act 
it was enacted that, if any p(*rson interested in 
lands affected by the execution of the Act should 
not agree with the co. as to the amount of purchase- 
money or compensation, (^tc., A should request 
that the matter in dispute be submitt/cd to the 
determination of a jury, the co. shoidd issue a 
warrant to the sheriff or sheriffs of the county or 
city whei*e the lauds in question should be situate, 
etc. ; A if such sheriff or sheriffs should be a sharo- 
holdcir or shareholders in Ihe co., tlien to any of 
the coroners of tin* county, etc., commanding such 
sheriff, etc. to impanel a jury, to inquire A ass(‘ss, 
etc. : - Qu. : whether t his enactment would ai>})ly 
in a case where the office of sheriff was consti- 
tuted of two persons, A where one ordy of such 
pers<jnH was a shareholder in Die co. 

By a subsequent Act extimding the line of rail- 
way. it- was (‘uacted, that in cas(‘s of dispiiU? between 
th<‘ CO. A parties claiming compensation, wheridn 
the CO. did not upon request, (‘tc., within twimt-y- 
om* days, issue theii’ warrant to the sheiilT or 
sheriffs of the county or city where, etc., it should 
be lawful for th(‘ party so having giv(*n notice 
himself to send a request in wiiting to the sheriff, 
etc., according to the ttmor of the former A<*t» ; 
A the sheriff, (*tc. should tlujreupon imi>an(‘l a 
jury. etc. /fc/d; (2) the former I'liactment- did 
not apply in a cas(i where a [larty proceeded umler 
the latU‘r Act, so as to rendt’i' void tlu‘ ])roce(‘dings 
held before the sheriff, the former enactment being 
conlined to cases where tin* co. themselves issued 
th(*ir warrant, which tliey were* not to dire(!t 
to one of tlieir own sharehohhTs, A tin* laitiT 
embracing cases in which the co. having neglecJed 
to issue the w^arrant, the party in dispute with Diem 
might call upon the shei'ifV to hold an inquisition, 
as such party would liave no means td knowing 
whether or not the sheriff was a shareholder ; 
(3) where the co, appeared by Di(‘ir counsel before 
the sheriff A jury at the holding of the impusition, 
without objt*ction, t h(*y had w^aived any such 
objection ; (4) Qu. : wbidher such j)j*oce«;dings 

would have been avoidable if objt'cted to at Die 
proper time. 

By Die. lirst Act it- was further enacU'd, that the 
jury .should inquire, etc., A give a vei'dict for the 
sum to be paid for the purchase* of land, A also the 
sum to be paid by way of satisfaction, etc. for 
goodwill, etc., A that such satisfaction should be 
inquired into, A asstissed, separately A distinctly 
from Di<^ value of the. land. By the second Act 
it w'as further enacted, that in case any dw^elling 
liouse*, et c., wdthin lift y feet- from the railway should 
be d<‘t-ei*iorated in value, A t he owner, etc. should 
require* the co. to purchase same, the co. should 
treat for the* ]nirchase <Sc for the compensation, 
etc., for any leiss, (‘tc. in re^spect of any tenant’s 
lixture^H, etc. ; A in case* thei parties could not agree 
as to the value of such dwelling house, etc., or as 
to the amount of such compensation, etc., then 
the amount shemld be asceHained by the verdict 
of a jury in ihe manner de^scribed in the forrnor Act, 
etc., provided that no party should he em titled to 
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receive compensation unless the jury should by 
their verdict determine that the property liad been 
deteriorated in value by the construction of the 
railway. Pltf., in an action upon a judgment 
founded upon an inquisition to recover, under the 
last-mentioned sect., the purchase-money of a 
house, compensation for tenant’s fixtures, etc., 
stated that the jury gave a verdict for £250 for 
the purchase of the liouse, <fe also by way of satis- 
faction, etc., for all damage in respect of the tenant’s 
lixtures. Deft, pleaded that pltf. adduced evi- 
dence at the inquisition, not only of the lo.ss & 
damage in respect of goodwill, tenant’s fixtures, 
etc., but also of certain loss damage in respect 
of the dwelling liouse, by reason of the (tonstruction 
t)f the railway ; that the jurors did assess & give 
a verdict for the sum of £2.50 for the purchase of 
the dw(‘lling house, &; also by way of satisfaction, 
etc. for the several losses, etc. in tin; plea men- 
tioned, whereby the inquisition, verdict &. judg- 
ment were void: — Held: (5) the mere fact of 
pJtf.’s adducing such evidence, <S:- the receiving 
ther(H)f by the slieriff, did not afl’eet the validity 
of the v<*rdict, as such evid<;nee might have been 
giv(‘ii to show that tin* house had b(‘en deteriorated, 
which was nect;ssary to give; jurisdiction to the 
sherifi* & jury ; (0) tin* veidict, as siat(*d in the 
declaration, excluded the possibility of any dam- 
ages b(*ing given for the d(‘terioratioii o£ the house 
by the construction of the railway ; (7) the 

(‘naef-ment in tin* first Act as to separaft* assess- 
ments, was diriictoi*}^ ordy, not iu the nature of 
a condition. 

By Dn; first Act it was pi'ovided, that if the jiu’y 
gave 1-he same or a great <*r sum than the co. had 
jireviously otTi*re(l, t he co. should pay all the costs 
of the iinpiisition ; if ]t*ss tlian Jiad been iireviously 
olTert'd, that (‘ach party sliould pay half the costs, 
ct tJiat if, by reason of alisence abroad or any other 
disability, any person sliould have been prevented 
from treating with the co., they, the co., should 
])ay tin; whole costs ; tin; second Act was silent 
as to costs i -II dd : (8) a party procc ding under 
tin* se.coiid Act. in a case not falling witTiin the 
cases mentioned in tlie tirst, was not entitled t/O 
costs. -CoiUMUAf. r. London A Blaikwat.l Ky. 


Co. (ISI.8). 5 Man. A C. 
d lly. A Can, Cas. 11 I ; 
L, P. 201) ; KM L. 


210 ; 2 Dowl, .V. S. 851 ; 

0 Scott. N. B. 241 ; 12 
IL 515. 


An.'iutkiiionH :~-~As to (i) Refd. Eust & West India Docks & 
JJiriniiarliain Ky. v. UuU-kc (IsrD), 20 L. ,1. C’h. 217; 
Soulh St afTordshiro Ky. v. Hall (1851), 17 L. T. O. S. 2 ; 
H. r. Ij. & N. W. Hy. (1854), 3 K, & 11. 413; Mortimer 
r. South Wah;s Ky. (1850), 1 K. & K. 375 : Jjong Eaton 
Kccrcation (Jrouuds Co. r. Alicl. Hy., fl002J 2 K. B. .574. 
As to (7) Refd. lit'- Bradshaw & East West Iiniia Docks 
&: llinninghain .liimtion Ky. (1848), 12 y. B. 5(i2. Ah to 
(8) Consd. K. r, Kondon & Blackwull By; (1845), 4 By. 
Can. Cas. lit). Reid. Cobb r. Mid-Wa-lcs By. (1800), 
.35 h. ,f. Q. H. 117. 


833. Certiorari will issue to bring up 

inquisition —Notwithstanding Lands Act, 1845, 
S. 145.] — By Jiands Act, 1845, s. 39, the coroin*r 
should summon a jury to take an inquisition if 
the sheriff be int (*rcsted in the transaction, iis being 
.a shareholder in the co. requiring the. land, A. a 
certiorari will issue to bring up the inquisition 
although by s. 145 no proceeding, etc., shall he 
quii-slied for want of form, nor shall same be 
removed by cerlioruri. — K. i\ London Noirni 
Western By. Co. (18(13), 3 New' Bcp. 110 ; 9 
L. T. 423 ; 12 W. B. 208. 

When certiorari will issue.]— Nec, generally. Sub- 
sect. 8, C., (a), posL 

834. Where one of two sheriffs interested — To 


disinterested sheriff — Not coroner,] — Lictsom v, 
Bicict.ey (1810), 5 .M. A S. 144 ; 105 K. B. IDOL 
Annotatvm "Bstd, Woraley v. South Devon By. (1851), 
IQ Q. B. 539. 


(b) When Under-Sheriff Interested PaHy, 

835. To sheriff — Sheriff appointing another 
person to act — Appointment delayed till day 
before inquisition — Inquisition vitiated.] — Re 

Worsley, R. V, DEVONeiiJUE (Sheriff) U849), 
13 L. T. O. S. 139. 

836. Warrant properly addressed — Under- 

sheriff wrongly proceeding to execute — Promoters 
not liable.] — Worsley v. South ]4evon By. Co. 
(1851), 10 Q. B. 539; 20 L. J. Q. B. 254 ; 10 
L. T. O. S. 303 ; 17 L. T. O. S. 00 ; 15 .Tur. 970 ; 
1 17 E. B. 980. 

Annotations : — Mentd. K. v. York, Newcastle & Berwick 
By. (1851), 17 L. T. O. S. 1.53; SaliHbury v. G. N. By. 
(1852), 17 Q. B. 840 ; Tiverton & North Devon By. v, 
jjOOHemoi*e (1884), 0 Apl>. Can. 480 ; Morocr r. Liverpool, 
,St. nelcns & South Lancashire By., [1903] 1 K. IL 652, 

C. Form and Sufficiency of \V arrant. 

837. Precept must conform to notice upon 
which issued— Cannot issue to assess value of part — 
When notice to take whole of land.] — Stone v . 
Commercial B y. Co. (1839), 4 My. &Cr. 122 ; 1 By. 
k Can. (Jas. 375 ; 3 .lur. 940 ; 11 E. K. 48, L. C. 
Annataiions • — Reid. Haynenu. Havnos (1861), 1 Drew. &Bm. 

426 ; Eccl. Coirirs. v. (31 ty of London StJW’cra Comra. 
(1880), 14 Ch. D. 305. Mentd. Adams* v. Loudon & 
Blockwail By. (1860), 2 Mae-. & G. 118 ; Hill v, CL N. By. 
(1854), 3 En. Hep. 324 ; Stretton r. Groat Western & 
Brentford Ky. (1870), 40 L. J. Ch. 50 ; Blchardaon v, 
Elmit (1876), 2 C. 1*. D. U. 

838. Precept differing from requisition to pro- 
moters — Sufllciently correct for sheriff to act on.] — 

Walker v. Lonj>on k Blackwall By. Co. 
(1842), 3 Q. B. 744 ; 12 L. J. Q. B. 88 ; 7 Jur. 
323 ; 114 K. B. 092 ; suli nom. B. v. Middlesex: 
(Sheriff), Re Walker k Ixindon k Blackwall 
By., 3 Gal. k Dav. 549 ; 3 By. k Can. Cas. 390. 

839. Variance in description of hereditaments 
in notice to treat & precept — Mere irregularity — 
Waived by appearing before jury summoned.] — 

p, BzULEY (1852), Bail Ct . Cfis. 00, 

840. Form of warrant differing from wording 
of special Act — Addition of words “ if any " — 
Jury authorised to find whether any damage 
sustained.] — B. v, Lancaster k Preston Junc- 
tion By. (Jo., No. 053, aiife. 

841. Omission of specific identification of lands 
to be taken — Omission of notice of intention to 
take lands — Warrant sufficient if lands identified.]— 
A local draiuagt; Act croated tlu* lords or ladies of 
three* mauoi*s, ,or, in his, her or their absence, 
their agents appointed in writing under their 
hands, eorni's. for executing the Act ; it autliorised 
tin* comrs, to take lands for the purposes of the 
drainage ; k it contained clauses for that purpose 
to .'<ame effect tis those in Lands Act, 1845, subse- 
quently passed ; k it provided that/ no person 
should be capable of acting as a comr. or agent 
for a comr. till he had mad(‘ a declaration that he 
would duly execute the powers in the exercise 
of which he should act as comr. or agent. Tlio 
tlu'ee- lords of the manors, by writing under their 
hands respectively, appointed defts. their agents, 
but without having lh*st made the declaration. 
Deft-s. acted as comrs., first making the declara- 
tion, k gave pltf. a written notice that they i*e- 
quired t o take for the purposes of the Act, 3 acms, 
1 r., 25 !>., of his land ; describing the specific 
acres, rood k perches. Pltf. refused to treat ; 
k th(* comrs. thereui)on issued a warrant to the 
sheriff of the county to summon a jury to assess 
the .sum to be paid to pltf. for the imrchase of 
3 a., 1 r., 25 p. of land, required for tlie purposes 
of the Act ; but tlie warrant ditl not recite or 
refer to the notice, nor describe specitically which 
3 a.. 1 r., 25 p. wer<; required. Pltf. had two 
hundred acres of land in the district. Both the 
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Sect 6 . — Procedure by jury : Sub-sect 2, C. iSb D.; 
sub-sects^ 8, 4, 5 0 . ] 

notice & warmnt were in defts.* names as comrs. 
A jui*y was impanelled, & assessed the price of 
3 a., 1 r., 25 p. pointed out to them, which were in 
fact the land specifically described in the notice. 
An inquisition was drawn up, reciting the warrant 
but not the notice, Sc not showing specifically in 
respect of which 3 a., 1 r., 25 p. of pltfs.» land the 
price was assessed, IMtf., who had throughout 
pi'otested agmnst the proceedings, refused to 
receive the price so assessed. Defts. paid it into 
the bank under the local Act, Sc ent*ered on the 
land. Pltf. having brought an action against 
them : — II eld : (1 ) the lords & ladies of the manors 
were comrs. by virtue of the local Act & if they 
did not choose to officiate might- appoint agents 
for such time as they thought proper, wliicli agents 
thereupon became comrs.. Sc might issue notices 
& warrants in their own names, & were not bound 
to show on the face of their proceedings for what 
lord or lady they respectively acted ; (2) such 

appointment of an agent was well executed 
though the lord or lady had not previously made 
the declaration required by the local Act ; (3) the 
inquisition was good, though it did not, directly 
or by reference, specify the particular acres, 
I’ood Sc perches for which the comrs, were to pay. — 
Ostler v. Cooke (1852), 18 Q. B. 831 ; 22 
L. .T. Q. B. 71 ; 19 Ju T. O. S. 28b ; 17 .lur. 370 ; 
118 E. R. 313, Ex. Ch. 

Mentd. II. v. Abcrdare Canal Co. (1850). 

14 Jur. 735. 

7), Mandamus to compel Issue, 

842. General rule — Promoters compelled though 
funds exhausted.] — K. v. Clerk enweli. Improve- 
ment Comrs. (1848), 12 L. T. O. S. 241 ; 12 
.J.P. Jo. 803. 

843. — — Lands Act, 1845, s. 68 , applicable 
when possession taken under s. 85.] — Axiams v, 
London Sc Blackwall Ky. Co., No. 1097, post 

844. Assessment by jury under Lands 

Act, 1845, s. 23 — Mandamus proper remedy — 
On arbitration proceedings proving abortive.] — 
Lind v. Isle of Wight Ferry Co. (1802), 1 New 
Bep. 13 ; 7 1.. T. 410. 

Annotations : — Refd. Tiverton & North Devon Ity. v. Loose- 
more (1S84), U App. CaH. 480. Mentd, Nesbitt v, Mablo- 
thorpo V. D. [1918] 2 K. B. 1 . 

846. Right not lost because no claim 

made — Or because company proceeding under s. 85.] 

— R. V, Metropolitan Ry. Co. (1805), 13 L. T. 
414. 

846. Granted — Though condition precedent not 
performed — Bond to pursue claim & bear pro- 
portionate part of expenses not entered into- No 
evidence of demand & refusal.]- R. v. North 
Fnion Ry. Co. (1840), 1 Ry. Sc Vm. Cas. 729 ; 

9 L. J. Q. B. 53. 

g 47 . Provision for delivery of claims 

not complied with — Clause providing for summon- 
ing of jury In case of disagreement.] — Tie Clerken- 
WKLL Improvemp:nt Comrs. (1847), 9 L. T. O. S. 
197. 

848. When private Act entitles individuals 

to compensation for injury — To try whether any & 
what extent of damage.]— H. t*. Birmingham Canal 
Co. (1840), 4 ,7ur. 193. 

849. .] — R. V, Portsmouth Cor-pn. 

(1840), 7 L. T. O. H. J 12 : 10 ,L P. .To. 293. 

850. Previous mandamus proceedings dis- 

continued on agreement to pay — Agreement by 
agent not under seal — ^Promoters ceasing to pay 
after part payment.] — R. r. Bristoi. <fc Exeter Ky. 
Co. (1845), 3 Ry. Sc Can. Cas. 777 ; 5 L. T. O. S. 


851« -B. V. Manchbsticr, Buby Sc 

Rosindalk fi-Y. Co. (1846), 0 L. T. O. S. 326. 

852 , When notice of Intention to take 

lands given — Though no actual taking.] — E. v. 

Woods Sc Forests Comrs., Re Budge (1848), 
17 L. J. Q. B. 341 ; 11 L. T. O. S. 433 ; 12 Jur. 
-915 ; subsequent proceedings (1850), 15 Q. B. 761. 
Annoiations : — Oonsd. Biroh v. St. Maryl^bono Vefitry 
(1869), 33 J. P. 601. Reid. Guest v, Poole Sc Bourne- 
mouth Ky. (1870), L. K. 6 (3. P. 563 ; Pe Nathan, R. v. 
I. K. Comrs. (1884), 12 Q. B. D. 461 ; H. v. Income Tax 
Speoial Purposes Comrs. (1888), 21 Q. B. D. 813. Mentd. 
St^le V. Liverpool Curpn. (1866), 7 B. & S. 261. 

853. On proof of refusal or neglect — No 

particular form or service of notice necessary — 
Previous arbitration proceedings proving abortive.] 

— Re South Yorkshire, Doncaster Sc Goolb Ry. 
Co., Ex p. Senior (1849), 7 Dow. Sc L. 36 ; 18 
L. J. Q. B. 833 ; 14 Jur. 1093. 

864. ,] — r. V , South Eastern 

Ry. Co. (1849), cited in 18 L. J. Q. B. 334. 
Annotation : — Consd. Be South Yorkshire, Doncaster Sc 
Uoole Ry., Exp. Senior (1849), 18 L. J. Q. B. 333. 

866. After service of notice to treat — 

Though claim made after expiration of compulsory 
powers.] — Wliere within the proscribed period the 
promoters of a railway co. gave notice to a land- 
owner on the intended lino of railway, that they 
required to purchase Ids lauds & the landowner 
served them with a notice of the amoimt of his 
(ilaim Sc demanded that the amount of compensa- 
tion should be settled by a jury Sc no further steps 
were taken to complete the purchase until after 
the expiration of the period prescribed for the 
exercise of the powers of the co. for the compulsory 
purchase Sc letting of lands : — Held : the co. might, 
on the application of the landowner, notwithstand- 
ing the lapse of time, be compelled by mandamus 
to issue their warrant to the sheriff to summon 
a jury to assess the amount of compensation. — 
R. V. Birmingham Sc Oxfohd Junction Ry. Co. 
(1851), 15 Q.B. 034 ; 6 Ry. Sc Van, Cas. 028 ; 117 
E. R. 699 ; sub nom. “Birmingham Oxford 
Junction Ry. Co. v, R., 20 L. J. Q. B. 304, Ex. Ch. 
Annotations : — Consd. Tiverton & North Devon Ry. v. 
Loonemore (1884), 9 App. (^as. 480. Refd. Piucliiii v. 
London & BlaokwaU Ry. (1854), 3 Kq. Rop. 433 ; Haynes v. 
Haynes (1861), 1 Drew. & Sm. 426. Mentd. R. v. 
L. & N. W. Ry. (1851), 6 Ry. & Can. Cas. 634 ; Salisbury 
V. G. N. Ry. (1852), 17 Q. B. 840; Sparrow v. Oxford, 
Worcester & Wolverhampton Ry. (1655i), 7 Ry. & Can. Cas. 
92. 

856. .] — An action for a 

mandamus may lie even when no actual damage 
has been sustained. The neglect by a railway 
co. to issue a warrant to the sheriff to summon a 
jury to assess the value of land which t hey have 
given notice that they will require for the purposes 
of their Act, within a reasonable time after sucli 
notice, is an actionable wrong, Sc the issue of such 
warrant may he enforced by an action for a 
mandamus under Conunoii Law Procedure Act, 
1854 (c. 125), s. 08. — Foiher-hy v. Metropolitan 
Ry. Co. (1800), L. R. 2 C. P. 188 ; 30 L. J. C. P. 
88 ; 15 L. T. 243 ; 12 .lur. N. 8. 1005 ; sub, mm, 
P'ethekbyv. Metropolitan Ry. Co., 15 W. R. 112, 
Annotation : — Folld. MoiYan v. Met. Ry. (1868), L. R. 4 C. 1*. 
97. 

g57, .] — K. Metropoijtan 

By. Co. (1808), 32 J. P. Jo. 101. 

858. Though distinct joint Sc separate 

claims In one notice.] — K. v . East London Hy. 
Co., Ex p, Barnes & Barnes (1807), 17 L. T, 291. 

859. Refused — Delay in application — Alterna- 
tive remedy of ejectment.]- — R. v. Htaini^orth Sl 
Keadly Canal Co. (1813), I M. Sc 8. 32; 105 
K. R. 12. 

Annotations Mentd. R. v. Cockermout h IncloBure Act 
Comrs. (1830), 1 B. & Ad. 378 ; Dimes v. Grand Junctiou 
Canal Co. (1846), 0 Q. B. 460 ; K. v. All Saints, Wigan 
(1874), L. R. 9 Q. B. 317. 
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860 . -.] — Be Babthibn Countees By. 
Oo. (1846), 9 J. P. Jo. 116. 

861 . Though work delayed & discontinued — 

Bong fide intention of making alterations Involving 
further injury — ^Additional works in actual pro- 
gress.] — Ex p, Paiikes (1841), 10 L. J. Q. B. 359 ; 
5 Jur. 436. 

Annotation : — Mentd. Fetherby v. Met. Ry. (1866), 15 W. R. 

112 . 

862 . Form of writ — Claim for damages must 
be specific.] — R. v, Dudley Improvement Acrr 
OoMRS. (1848), 10 L. T. O. S. 372 ; 12 J. P. Jo. 64. 


Sub-sect. 3. — Summoning op Common Jury. 

See Lands Act, 1815, ss. 40, 41. 

868. When first verdict quashed — Original 
warrant remaining unimpeached — Fresh Jury sum- 
moned under ori^nal warrant — New warrant not 
necessary.] — Pltf. having given notice to dcfts. 
a railway co. under Lands Act, 1845, s. 68, that his 
premises had been injuriously affected by the 
execution of their works & that he demanded 
compensation & an assessment before a jury, 
defts. issued their warrant, & a jury was summoned, 
who foimd that pltf. was not entitled to any 
compensation. Pltf. thereupon obtained a rule 
to quash the inquisition the verdict & judgment 
thereon & gave the co. a fresh notice, & the co. 
not issuing another warrant, pltf, brought tliis 
action ; — Held : the original warrant I’emaining 
unimpcached, the sheriff was bound to go on under 
it, by summoning a fresh jury, & the co. were in 
no default. — IJorhocks v. Metropolitan By. Co. 
(1863), 4 B. & S. 315 ; 2 New Kep. 452 ; 27 J. P. 
694 ; 11 W. B. 910 ; 122 E. R. 477 ; mb nom, K. 
V. Metropolitan By. Co., 32 L. .T. Q. B. 367 ; 
8 L. T., 663 ; 10 .Tur. N. 8. 204 ; s\d>seqwmi pro- 
ceedinqs, sub nonu Hohhocks v. Metropolitan 
By. Co. (1865), 19 0. H. N. 8. 139. 

Annotaiions : — Consd. Tanner v. Swindon, etc. Ry. (1881). 

4.5 L. T, 201). Mentd. Bucelcuoh v. Mctroi»oiitan Board of 

Works (1870), L. R. 5 Exch. 221. 

864. Where execution of precept postponed — 
Certiorari to quash order for postponement proper 
remedy.] — Galloway v. London Corpn. (1866), 
12 Jur. N. 8. 182. 

865. Jury to be summoned by commissioners 
appointed by special Act — Commissioners having 
ceased to exist — Damages assessable by county 
court.] — Walker v. Canal Co., Ltd. (1913), 
2 L. J. C. C. 112. 


Sub-sect. 4. — Summoning of Special Jury. 

See Tiands Act, 1845, ss. 54, 55. 

866. Where want of qualification — Remedy by 
challenge — Proceedings cannot be questioned in 
default — Substituted Juror.] — (’ooling Great 
Northern By. Co. (1850), 15 Q, B. 486 ; 10 
L. J. Q. B. 529; 15 L. T. O. 8. 226; 14 Jur. 
875 ; 117 E. B. 544. 

307 . Supplemental Jurors.] — 

Re Chelsea Waterworks Co., Ex />. Piiilltps 
(1855), 10 Exch. 731 ; 24 L. J. Ex. 79 ; 24 

L. T. O. 8. 223 ; 19 J. 103 ; 1 Jur. N. 8. 143 ; 
3 W. B. 174 ; 3 C. L, B. 329 ; 156 E. B. 635. 

868 . Omission to strike Jury in sufficient time- - 
To allow three days before day of taking inquisition 
— Proceedings not vitiated by irregularity.] — lie 
Gloucestershire (Sheriff), Ex p. Great 
Western By, Co. (1851), 18 L. T. 0. S. 92. 


Sub-sect. 6. — ^Procbdure at Inquiry, 

See Lands Act, 1845, s. 43. 

869. Terms of precept not carried out — Manda- 
mus granted to execute precept — Precept differing 
from requisition to promoters to summon Jury.] — 
Walker v. London & Blaokwall By. Co. (1842), 
3 Q. B. 744 ; 12 L. J. Q. B. 88 ; 7 Jur. 323 ; 1 14 
E. B. 692 ; sub nom, B. v. Middlesex (Sheriff), Be 
Walker v, London Sc Blackwali, By. Co., 3 Gal, & 
Dav. 549 : 3 By. Sc Can. Cas. 396. 

870. Sheriff’s direction to Jury — ^To assess 
value of unexpired term — Within sheriff’s Juris- 
diction.] — Re Spencer, Ex p. Great Northern 
By. Co. (1849), 13 L. T. O. S. 256. 

871. Previous offer may be accepted during 
proceedings — Jury must return verdict for amount 
offered.] — B. v, Westminster (Hroii Bailiff), 
Ex p. London County Council, [1063] 2 K. B, 
189 ; 72 L. J. K. B. 600 ; 88 L. T. 834 ; 67 J. P. 
302 ; 52 W. B. 10, 109 ; 19 T. L. B. 506 ; 47 
Sol. Jo. 548 ; 1 L. G. R. 569, D. C, 


SuB-8Eca\ 6 . — The Verdict. 

See Lands Act, 1845, s. 50. 

872. Jury may award more than amount 
claimed— In respect of any particular item — 
Whether total award may be more than total 
amount claimed doubtful.) — Robertson v. City Sc 
South London By. Co. (1904), 68 J. P. 280 ; 20 
T. L. B. 395. 

873. Form of — Verdict for lump sum valid — 
Separate assessments directed by Act — Parties 
not stipulating for distinct assessments.] — Re 
London Sc Greenwich By. Co. (1835), 2 Ad. Sc El. 
678 ; 1 Har. & W. 81 ; 1 Nev. & M. K. B. 458 ; 
4 L. J. K. B. 103 ; 111 E. B. 261. 

Anmtationa: — Refd. Corrigal fjoudoa & Bluckwall Ry. 

(1843), 5 Man. & Q. 219 ; Itc Bradshaw & East & West 

India Docks & Blnuinfirham Junction Ry. (1848), 12 Q. B. 

662. 

874. Statutory provisions 

directory only.] — Corriuat. v. London Sc Black- 
wall By. Co., No. 832, atUe, 

075. Taken by consent — Not repre- 

sentative of actual interest of claimant.] — Re 
North London By. Co., Ex p. Hay^ne (1805), 12 
L. T. 200. 

870, Verdict for amount of promoters’ 

offer — Accepted by claimant before verdict.] — B., 

V. Westminster (High Bailiff), Ex p, London 
(Bounty Councu.., [1903] 2 IC. B. 189 ; 72 L. J, K. B, 
600 ; 88 L. T. 834 ; 67 J. P. 302 ; 52 W. R. 10, 
109; 19 T. L. B. 506 ; 47 Sol. Jo. 548 ; 1 L. G. B. 
569, D. 0. 

877. Finality of — Conclusive as to amount — 
Not as to lands being damaged or injuriously 
affected.] — Chapman v, Monmouthshire By. Sc 
Canal Co., No. 656, ante. 

878. .] — Bead v, Victoria 

Station Sc Pimlico By, Co., No. 657, ante. 

879 . jpiot as to whether claimant 

entitled under private Act.] — ^Barber v. Notting- 
ham ('anal Co., No. 663, ante. 

Jurisdiction of assessing tribunals limited to 
ascertaining amount.] — Sec, gencratly, Sect. 2, sub- 
sect. 2, ante. 

880. Proof of — Parol evidence admissible — 
Where verdict not recorded as directed.] — Manning 
V. Eastern (Bounties By^. Co, (1843), 12 M. & W. 
237 ; 3 By. & Can. Cas. 637 ; 13 L. J. Ex. 265 : 
2 L. T. O. S. 152 ; 8 J. P. 107 ; 152 E. B. 1185. 
Annotations .-^Consd. Williams v. Eyt^ii (1858), 27 L. J. Ex. 

176. Refd. Williams v. Eytou (1869), 5 Jur. N S. 770. 

Enforcement of — Defences available to pro- 
moters.] — See Sub-sect. 8, B., post. 
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Sect. (I— Procedure by jury: Suh-sccts. 7 <£? 8, 

B. <1- C. (a).] 

SuB'SKCT. 7. — The Inquisition. 

881. Nature of— Substantial & final part of 
proceedings — Cannot be altered by order of turnpike 
trustees — Certiorari lies to remove before order 
made.] — K. v. Norwich &; Watton Koao 
Trustees (18:30), 5 Ad. kSi El. 563 ; 2 liar. <te W. 
385 ; 1 Nov. & P. K. B. 32 ; 6 L. J. K. B. 41 ; 111 
E. B. 1278. 

AMwiations Distd. R. V. HrlsH)l & Exeter Uy. (18:i8), 11 
Ad. & Kl. 202, n. Rcfd. Taylor v. Ulemeon (1844), 11 
Cl. & Kin. 610. 

882. What should be set out in- Notice to treat 
given by promoters.] — K. v. Norwk ii iSt WA'rroN 
Boai) Trustees (1836), 5 Ad. k. El. 563; 2 
liar, k \V. .385 ; J Nov. k B. K. B. ;32 ; 6 L. .T. K. B. 
41 ; in E. U. 1278. 

Jnnnfatioiis : — Refd. Taylor r. Cleinson (1844). 1 1 Cl. k Fin. 
610. Mentd. 11. v. Bristol Exotor Jlj'. (18:18), 11 Ad. & 
El. 202. Ji. 

883. - - - Not notice only made necessary by 
way of proviso.] Taylor i\ Clemson, No. 825, 
ante. 

884. Sufliclency of form — Disagreement as to 
price- -Statement that each party appeared by 
counsel sufllclent -Not necessary to find proportion 
of sum awarded to sum offered.] — B. v. Swansea 
Uarbour 3"rustees (1839), 8 Ad. k El. 439; 

1 Bor. k Dav. 512 ; 8 L. J. B. 69 ; 3 Jui*. 85 ; 
112 K. B. 905. 

Annotafions : — ColUSd. Taylor v. (leinson (1844), 1 1 Cl. & 
Fill. GIO. Mentd. 11. v. Staiiiforth (1847), 11 Q. H. 66. 

g 85 , — Warrant & Inquisition taken 

together -Jurisdiction appearing on face of pro- 
ceedings.] — Taylor v. Blemson, No. 825, ante, 

8 g 0 . Recital that notice given failure 

to agree within twenty-one days— Sufllclent with- 
out stating that whole capital subscribed.] — Dor: d. 
Bayne t\ Bristol k Exeter By. (V>. (18 40), 

(i M. k W. 320 ; 2 By. A Can. C^as. 75 ; 9 L. J. Ex. 
2.32 : 151 E. B. 4:32. 

Atinolations : ~-'ReiA, Taylor v. ClciiiHoii (1844), 1 1 (’I. A Kin. 
610 ; IL V, Ariiborprato, oU'.. Tty. (IS.'i.’i), 1 E. k 11. :{72. 
Mentd. IL v. Staiufoilli (1847). 11 Q. 11. 6.1; Doc d. 
Ariiiitstcacl v. North StafTordshirc Hy. (18.'31), 16 Q. B. 
.026 ; It. V. L. & Y. By. (18.02), 1 E. & II. 228 : Dowlint? v. 
I’oniypooJ, Cacrlcou & Newport By. (1874), L. U. 18 En. 
714. 

887. Not defective for omission of fact — 

The truth of which party taking inquisition could 
not have known.] — Tayi.or v. Clemson, No. 825, 
ante. 

888 . Sufficient if lands Identified suffi- 

ciently — Lands in respect of which price assessed 
need not be shown specifically.] — Ostler Cooke, 
No. 811, aide. 

889. Objection to form— Must be positively 
sworn to -On application for certiorari to quash.] | 

— B. V. Manchester A Leeds By. Co., No. 902, i 
jtoal. 

890. Cannot be maintained when irregu- 

larities waived.] — B. v. South 11()Lj.and Draina(;e 
CoMMri'TEE Mp:n (1838), 8 Ad. k El. 429 ; 1 Bcr. A | 
Dav. 79 ; 1 Will. Woll. A II. 647 ; 8 T.. .1. Q. B. i 

; 112E. B. 901. 

nvotalwrm : — Distd. U. Man<’hcstcr & Lcedw By. 0838), 

1 Per. & Dav. 164. Consd. Taylor v, Clciusoii (1844), II 
a. & Flu. 610 ; B. V. Sheward (1880), 5 Q. B. D. 17U. Refd. i 
K. V. Swansea Harbour Trustecfl (18:i0), 8 Ad & El. 4:J9 ; 
B-. V. Williams, Fx p. Philliji.s, [1014] 1 K. B. 608. Mentd. 
IL V. SDiinforth (1847). 11 Q. B. 66; K. v. Salop J.J. 
(18ri9), 29 L. J. M. C. 39 ; B. v. Surrey .IJ. (1870). Ji. U. 

Q. B. 4 66. 


891. — -.] — Taylor v. Olemson. No. 

825, ante. 


Sub-sect. 8. — Entering, Enforcing and Vacat- 
ing Judgment. 

A, Entering Judgment, 

Sec Lands Act, 1845, s. 50. 

892. Must be in terms given by jury —Though 
they considered matters & assessed damages out- 
side their jurisdiction.] — B. v, Wiost Bir>rN<j of 
Yorkshire .T.T. (1834), 1 Ad. A El. 563 ; 3 Nov. A 
M. K. B. 802 ; 3 L. J. M. (\ 117 ; 110 E. B. i:322. 
AnmpiaHnns : — Cfonsd. .Tuhh tj. Hull Dock Co. (1846), 9 Q. B. 

443. Refd. R. r. Bristol & Exeter By. (1838), 2 lly. & 
Can. Cas. 99 ; B. v. Shoftlcld By. (1839). 11 Ad. & El. 194. 

893. Verdict not recorded as directed by special 
Act — Parol evidence admissible — To prove finding 
& grounds for,] — Manning v. Eastern Counties 
By. Co. (1843), 12 M. A W. 237 ; 3 By. A Can. Cas. 
6.37 ; 13 L. J. Ex. 265 ; 2 L. T. O. S. 152 ; 8 J. P. 
107 ; 152 E. H. 1185. 

Aniuiiation : — Mentd. Williams r. Eyton (1859), 5 Jur. N. S. 
770. 

894. Prohibition to restrain —Refused — Verdict 
& judgment valid & conclusive.] -(’harott. Mor- 
peth (Lord) (1850), 15 Q. B. 446 ; 19 L. J. 0. B. 
.377 ; 15 L. T. O. S. .364 ; 117 E. B. 528. 

Amwtaiums Refd. 11. r. L. A N. W. By. (1854), 3 E. A B. 

443. Mentd. Williams ?•. Admiralty Lords Coinrs. (1851), 
11 C. B. 420; B. r. Kensington liieome Tax Comrs., 
11913] :3 K. B. 870; Clitford & O Siilllvan, [1921] 2 A. C. 
570. 

]J, Enforcing Judgment hy Action against Promoters, 

895. Execution or tender of conveyance con- 

dition precedent Purchase-money not attachable 
after verdict — “As debt due or accruing due in 
hands of garnishee. “J Hovvkll v. Metropolitan 
District By. Co. (1881), 19 Vh, D. .508; 51 

L. .1. Ch. 158 ; 45 L. T. 707 ; :30 W. B. 100. 
Annotation Refd. Capcll v, G. W. By. (1882), 9 Q. B. 1). 

459. 

-.] —Sec, also. Nos. 763, 764, 765, ante, 

896. Defences available to promoters -Not that 
one of two sheriffs interested— Or that sum 
awarded as purchase-price & satisfaction.] — Cor- 
rigal V, London A Black wall By. Co., No. 8:52, 
ante, 

897. On verdict under Lands Act, 1845, 

s, 68 — That subject-matter of claimant within 
s. 68 — Verdict not conclusive that lands damaged 
or injuriously affected.]— Chapman v. Monmouth- 
shire By. a (’anai. Co., No. 656, ante. 

g98. .] JD 3AD V. \3cTOR1A 

Station A Pimlico By. Co., No. 657, ante. 

Jurisdiction of assessing tribunals limited to 
ascertaining amount, see, generally, Sect. 2, sub- 
sect., 2, ante. 

899. Not quantum of damages when 

injurious affection proved — No excess of juris- 
diction.] — Mortimer p. South Wales By, Co. 
(1859), 1 L. A E. :375 ; 28 L. J. Q. B. 129: H2 
L. T. O. S. 270 ; 5 Jur. N. S. 784 ; 7 W. B. 292 ; 
120 E. K. 9.50. 

Annotations : — CODSd. B. v. Mot. By. (1863), 32 L, ,1. Q. B. 
367 ; Hoad v. Victoria Station A Idrnlioo By. (1863), 1 
JI. A C. 826, Refd. Horrocks r. Met. Ity. (1863), 4 B. A 8. 
315; Howard v. Molropolitan Bourd of Workn (J888), 

4 T. L. B. 591 ; Lorn? Eaton Bocrcation Grounds v. Mid. 
lty„ [1902] 2 K. B. 574. 

900. That claimant not entitled to com- 

pensation under private Act- Verdict conclusive 


PART VII. SECT. 6, SUB-SECT. 8.- A. 

1. Spevifir jierforrnovfu.] — Whv.ro 
a jury has assensed a sum for t*om- 
pensation A a siiiri fur imrchase money, 
tho owner may proceed by action lor 
spccibc performance.- Dojikutv v. 


W'atkrfori) a liiMicRieic By. Co. 
(185U), 13 J. Eq. B. 5:t8.— IR. 

PART VII. SECT. 6, SUB-SECT. 8.- B. 

m. Jtiuht of defendant to rjaesthni 
plaint riaht to damaues under judu- 
menl .] — Verdict A judgment on an 


impiisition de not precludo deft, in an 
action to enforce such judgment from 
! (luestioning, not its validity but, i>ltf.'H 
right to any damages aw^arded by it,.-- 
! Lkk V. Melrourxk a Suburban By, 
Co. (1861), 1 VV. A W\ 34.— AUS. 
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only as to amount.] — Barber v. Nottingham 
Canal Co., No. 66.3, ayiie. 

Jurisdiction of assessing tribunals limited to 
fosoortaining amount, seCf generally^ Hect. 2, sub- 
sect. 2, ante, 

901 . When damages claimed & awarded 

exceed £50 — Not that plaintiffs not entitled to 
compensation exceeding £50. J — Head v. Victoria 
Station & Pimlico Ky. Co., No. 057, 


C, Vacating Judgment. 


(a) Certiorari to quaah. 

Sec, generally. Crown Practice. 

902. General rule— Defects in inquisition must 
be positively sworn to.] — A certiorari will not bo 
granted to bring up the inquisition of a compensa- 
tion jury unless defects in the inquisition be 
positively sworn to. If the objection be to the 
form of the inquisition, a copy should be set out, 
or it sliould be sworn that the deponent could not 
procurer a copy ; <& he should in the latter case 
swear positively on information k. belief. It is 
not enough to swear that he objects that the 
inquisition does not contain certain requisites 
j)ointed out. 'The granting a certiorari is mailer of 
discretion, though there are fatal defects on the 
face of the procc*edings which it is sought to bring 
up. It is an almost invariable l•ule that, where a 
party applying for a certiorari fails from incom- 
pleteness in his ah i davits, he will not have a 
certiorari granted to him upon fresh affidavits 
supplying the defect hlspecially if he appears to 
have suffered no injury, or to have assc‘nt(‘d to the 
proceeding below. 

Scmhle ; the ride requiring that, in proceedings 
by an inferior jurisdiction, the facts giving the 
jurisdiction should appear on the face of such 
proc<sidings, is not confined to fact-s necessarily 
within the kn<^wl(-‘dge of the ])arty exercising the 
jurisdiction (Lord IJenman, C^J.). — K. v, Man- 
o'liESTER k Leeds Hy. Co. (1838), 8 Ad, k El, 

113 ; 3 Nev. k P. K. B, 1311 ; 1 Per. <S Dav. 104 ; 

1 Will. Woll. A ll. 158, 051 ; 7 L. .T. Q. B. 192 ; 

S L. .1. Q. B. !)() ; 2 .Tur. 857 ; 112 E B. 895. 

Annoiations : — Distd. Taylor u. Clomsoii (1S41), 11 (.1, & Fia. 
CIO. Refd. JL V. IMckles (1842), 12 L, J. g. li. 40 ; R. v, 
(1, W. Ry. (1S44), 5 Q. R. r»07 ; TUt v. Dickson (1847), 
4 (-!. li. 7.‘ifi. Mentd. (Jordon v (JniiorsaJ Uas Co. 

(1818), 5 Ry. k (’«n. Cas. C77 ; DodffBon v. Scott (1848), 
2 Excli. 457. 


903. - Statutory prohibition against cer- 

tiorari does not apply — Excess of jurisdiction. 

B. V. SoTTii Wales By. (^o. (1819), 13 (i. B. 988 ; 
no E. B. 1.5 10 ; sub noni. Jte South Wai.es By. 
Oo. V. Biuhards, (i By. k Lan. (-as. 197 ; 18 

L. J. Q. B 310 ; 13 L. T. O. S. 140 ; M J. P. 0 ; 
sub nom. Jie Bh’iiards t. South Wat.es By. Co., 
13 Jur. 1095. 

Aniwtations : — Refd. Re Penny (1857), 7 E. & B. 600 ; 
Mortimer v. South Wales Ry. (1859), 5 Jm*. N. S. 784. 


904. 


Time for application — Within time 


allowed for setting aside award.] — K. v. She ward 
(1880), 0 Q. B. 1). 741 ; 19 L. J. Q. B. 710, C. A. 

906. — ^ — Certiorari proper remedy — When 
objection taken to jurisdiction of sheriff’s jury.] — 

Mortimer v. South Wai.es By. (- o . (1859), 1 
E. k B. 375 ; 28 L. J. Q. B. 129 ; 32 L. T. O. S. 
270 ; 5 .Tur. N. S. 784 ; 7 W. B. 292 ; 120 E. B. 
950. 


Annotations : — Refd. Howard v. Metropolitan Board of 
Works (1888), 4 T. L. R. 691 ; Lonpr Eaton Recreation 
Grounds Go. v. Mid. Ry., [1902] 2 K. B. 574. Mentd. 
Hon*ocks V. Met. Ry, (1803), 4 B. & S. 315: Road v, 
Victoria Station k Pimlico Ry. (1803), 1 H. & C. 820. 


906. Granted- Certiorari not taken away by 
Act — Inquisition not apportioning value among 
parties interested — Defect in form.) — B. v. Nor 

WICH k Waiton Boad Thusi ees (1836), 5 Ad. k 


J.— VOL. XI. 


El. 563 ; 2 Har. k W. 385 ; 1 Nev. k P. K. B. 32 ; 

6 h. J. K. B. 41 ; 111 E. B. 1278 
AnnotatUms -Expid. R- v. Bristol k Exeter Ry, (1838), 11 
Ad. k El. 202, n. (ionsd. Taylor v. Clomson (1844), 11 
Cl. & Fin. 010. 

907. .] — lie Maryport k Carijsle Ky. 

Co. (1849), 13 L. T. O. S. 139. 

908. Excess of jurisdiction — Partial 

excess — Award in matters within exclusive juris- 
diction of justices.] — K. v. South Wales By. 
Co. (1849), 13 Q. B. 988 ; 116 E« B. 1540 ; 
nom. He South Wales By. (To. v. Ki guards, 
6 By. k Can. Cas. 197 ; 18 L. J. Q. B. 310 ; 13 
L. T. O. S. 446 ; 14 J. P. (> ; sub nom. lie liicilARDS 
V. South Wales Ry. Co., 13 Jur. 1095. 

Annotations • — Refd. Re Penny (1857), 7 E. & B. 000 

Mortimer i\ South Wales Ry. (1859). 5 Jur. N. S. 784. 

909. Though not prim& facie apparent 

— Proof by extrinsic evidence .] — Jie Penny, No. 
289, a7ite. 

910. Sheriff interested party.] — R, 

V. London k North Western Ry. Co., No. 655, 
ante. 

911. Error apparent on face of 

inquisition.] R. v. Halifax (k)RpN. (acting as 
Halifax Local Board of Health) (1866), 14 
L. T. 447. 

912. Preliminary requisites of Act not 

complied with.] -\i n. Maryport k ('ar lisle Ry. 
Co. (18.50), 15 L. T. O. S. 134. 

913. Compensation for particular item 

awarded twice over.] — R. v. Scard (1894), 10 
T. L. R. 515, I). C. 

914. Refused -Though jury award less than 
amount agreed on.] —Re Ramsgate Harbour 
Trustees (1855), 25 L. T. O, S. 82. 

915. Prohibition against certiorari in private 

Act — Considered as embodied In later Act.) — R. 
V. West Hiding op Yorkshire JJ. (1834), 3 
Nev. k M. K. B. 80. 

916. Proceedings void if not In 

pursuance of Act.] — B. v. Bristol & Exeter Ry. 
Co. (1838), 11 Ad. k El. 202, n. : 2 Rv. k Can. Cas. 
99 ; 1 Per. k Dav. 170 ; 1 Will. Woll. & U. 655 ; 
113 E. R. 391. 

Annotations : — Consd. R. v. Sheffield, Ashton-nnder-Lyne, k 
Manchest-er Ry. (1839), 11 Ad. k El. 194. Expld. Ex p. 
Legh V. Sheffield k Manchester Ky. (1840), 4 Jur. 208. 

917 . Irregular proceedings in pur- 

suance of Act .] — Ex p. Legh V. Sheffield k 
Manchester Ry. Co. (1840), 4 Jur. 268. 

918. Irregularities waived by claimant.] — 

R. P. South Holland Drainage Committee Men 
(1838), 8 Ad. k El. 429 ; 1 Per. k Dav. 79 ; 1 
Will. Woll. k II. 617 ; 8 L. J. Q. B. 61 ; 112 E. R. 
901. 

Annotations : — Refd. R. v. Manchester k Leeds Ry. (1838), 
1 Per. k Dav. 101 ; K. o. Salop JJ. (1859), 29 L. J. M. (3. 
39 ; R. V. Sheward (1880), 6 Q, H. D. 179. Mentd. R. v. 
Swansea Harbour Trustees (1838), 8 A<1. k El. 439; 
Taylor v. C^lemson (1814), 11 Cl. k Fin. 610 ; H. v. Stain- 
forth (1847), 11 Q. B. 00 ; U. v. Surrey JJ. (1870), L. R. 5 
Q. 11. 400 ; R. V. Williams, p. Phillips, [1914] 1 K. B. 
608. 

919. Supposed defect in constitution 

of tribunal. I — Emanuel Hospital, Westminster, 
Trustees v. Metropolitan District Ry. Co. 
(1809), J9 L. T. 692. 

920. Mere irregularity- Warrant con- 

taining surplus words “if any.”] — B. v. Man- 
CHESTp]R k Preston By. Co. (1845), 4 L. T. O. S. 
291. 

921. Omission to strike special jury 

in sufficient time .]^ — Re Gloucestershire (Sheriff), 
Ex p. Great Western Ry. Co. (1851), 18 L. T. O. 8 . 
92. 

922. Inquisition taken before two persons 

appointed by sheriff — Not being persons specially 
named in Act.] — R. v. Sheffield Ry. (Y». (1839), 

p 
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Sect. (I . — Procedure by jury : Sub-sect 8, C. (a) 
(b); sub-sec t. 9. A ■ ^ sub-sect 10.] 

11 Ad. & KI. 191 ; 1 Ky. Can. Cas. 537 ; 3 
Per. Dav. Ill; 9 L. J. Q. B. 13 ; 113 B. K. 388. 

923. Non-Statement ol preliminary re- 

quisites — Objection not maintainable by harbour 
trustees instituting proceedings — Inquisition suf- 
flcient in form.l—Ji. v. Swansea Harbour 
Trustees (1839), "8 Ad. &> El. 439 ; 1 Per. & Dav. 
512 ; 8 L. J. Q. B. (*>9 ; 3 Jur. 85 ; 1 12 E. R. 905. 
Annotations: — Consd. Taylor v. Clemson (1844), 11 Cl. 8c 

Fin. 610. Refd. R. v. Staiwforth (1847), 11 Q. B. 60. 

924. Delay In application.] —R. v. Linc oln 

Waterworks (1849), 13 J. P. Jo. 7457 

925. ,] — R. V. Shewaud (1880), 9 

Q. B. D. 741 ; 49 L. J. Q. B. 710, V. A. 

926. Language ol sheriff possibly amount- 

ing to misdirection.] — Streatiiam & Gi^neral 
Estates Co., Lto. r. Works &. l^rBUC’ Buildings 
CoMRS., No. 188 , ante. 

927. Objection to jurisdiction of tribunal — 
Assessment before under-sheriff instead of justices 
— Objection maintainable in action for compen- 
sation.] — Re London School Board ( 1892 ), 
Times f March 1. 

(h) Other Cases. 

928. Mandamus to compel issuing of new 
precept — When verdict made final & conclusive 
by Act — Refused.] — R. v. Eastern Counties Ry. 
Co. (1843), 2 Dowl. N. S. 915 ; 3 Ry. & (^an. Cas. 
400 ; 12 L. J. Q. B. 271 ; 7 J. P. 434 ; 7 Jur. 028 ; 
sub nom. R. v. Eastern Counties Ry. Co., A'.r p. 
Fini’H, 1 L. T. O. 8 . 151. 

Annoiaiion : — Ezpld. Jte Penny & S. E. Ry. (1857), 26 
L. J. Q. B. 225. 


J. P. 684. As h (2) Conid. Owen v. L. & N. W. Ry. USOD, 
L. R. 3 Q. B. 54. Reid* Froeman v. Bprinarbam (1803), 
14 C. B. N. S. 197. 

932. .] — Re Hayward & 

Metropot.ttan Ry. Co., No. 824, ante. 

933. Doubtful whether good If 

made after costs of nominating special jury incurred 
— & before notice of inquiry under s. 46 .] — Balt>s 
V. Metropolitan Board op Works (1866), 
L. R. 1 Q. B. 337 ; 7 B. & S. 177 ; 35 L. J. Q. B. 

: 101 ; 13 L. T. 702 ; 30 J. P. 167 ; 12 Jur. N. S. 
183 ; 14 W. R. 370. 

AnJioiaiums : — Refd. Cobb v. Mid-Walefl Ry. (1866), 12 
Jnr. N. S. 228. Mentd. Re FJtzhardinjfe & Gloucester & 
Berkeley Canal Co. (1872), 41 L. J. <3. B. 316. 

934. Before issuing of warrant for 

summoning jury.] — Pi? arson v. Great Northern 
Ry. Co. (1869), L. R. 7 Q. B. 785, n. ; 18 W. R. 
259. 

Annotations : — Consd. Fltzhardlngc v, Gloucester & Berkeley 
Canal Co. (18 ?2), L. R. 7 Q. B. 770. FoUd. R. v. Smith, 
Re WeetUold & Mot. Rys. (1883), 12 Q. B. D. 481. Mentd. 
Re Gray & N. E. Ry. (1876), 24 W. R. 768. 

935. May be fresh or amended offer.]— 

Re Hayward & Metropolitan Ry. Co., No. 824, 
ante. 

936. Must be unconditional — Bad If offer 

of one sum for compensation & costs.] — B alls 
V. Metropolitan Board of Worics (1866), 
L. R. 1 Q. B. 337 ; 7 B. & S. 177 ; 35 L. J. Q. B. 
101 ; 13 L. T. 702 ; 30 J. P. 167 ; 12 Jur. N. S. 
183; 14 W. R. 370. 

Annotations: — Refd. Cobb v. Mid -Wales Ry. (1866), 12 
Jur. N. S. 228. Mentd. Re Fitzhardlnifc & Gloucester 8c 
Berkeley Canal Co. (1872), 41 L. J. Q. B. 316. 

937. Must be under s. 38.J — Pearson v . 

Great Northern Ry. Co. (1869), L. R. 7, Q. B. 
785, n. ; 18 W. R. 259. 

Annotations : — Consd. Fitzliardinj^e v. Gloiioester & Berkeley 
Canal Co. (1872), L. R. 7 Q. B. 776. Folld. R v. Smith, 
Re Westfield & Met. Hys. (1883), 12 Q. B. D. 481. Mentd 
Re Gray 8c N. E. Ry. (1876), 24 W. H. 768. 


Sub-sect. 9.— Costs op Inquiry. 

A. Under Land.i Ac/, 1845. 

See Ijands Act, 1845, ss. 51, 52. 

929. “Such inquiry” — Does not include 
inquiries under s, 94.] — (Johb v. Mid Wales Ry. 
Co. (1866), L. R. 1 Q. B. 342 ; 7 B. & 8. 267 ; 35 
L. J. Q. B. 117 ; 30 J. P. 584 ; 12 Jur. N. 8. 228 ; 
14 W. R. 775. 

930. Means whole inquiry from issuing 

of promoters’ warrant to sheriff.] — R. v. Manley 
Smith (1881), 30 W. R. 272. 

931. “ Sum previously offered ” — Time of mak- 
ing offer— Claim under Lands Act, 1845, s. 68 — 
Before ten days’ notice of trial.]— (1) A. claimed 
compeusation under s. 68 £or injury done to his 
house, A- the jury gave him a less sum ilian the 
pi*omol(;rs )iad offered six days before the inquiry : 
— Held : the offer must be made before the ten 
days’ notice of trial, to entitle the promoters to 
liave half the costs of the inquiry paid by claimant. 

(2) The decision of the master under s. 52 can 
only be reviewed by the ct. of which he is a mastc»r, 
& if not so reviewed is final. — Mr:TRoroLiTAN Ry. 
Co. V. Turniiam (1863), 14 O. B. N. 8. 212; 2 
New Rep. 77 ; 32 L. J. M. C. 249 ; 8 L, T. 280 ; 
11 W. R. 695 ; 143 E. B. 427. 

Annotations: — As to (1) Consd. Re Uaword v. Met. Ry. 
(1864), 4 B. Sc S. 787 ; Cobb v. Mid-Wales Ry. (1860), 30 


988 . — .] — }{, i,, Manley Smith, Re 

Westfield & Metropolitan Ry. Voh. (1883), 12 
Q. B. D. 481; 53 L. J. Q. B. 115; 32 W. R. 
275. 

AnntAations : — Consd. R. v. Wcstininyter Hiprli BaillfT, Rt p. 
L. C. C., [1903] 2 K. B. 189. Refd. LaHCcllos v. Swansea 
Soliool Board (1899), 69 L. J. Q. B. 24. 

939. How amount of ascertained— Totals 

only considered — Promoters may offer separate 
sums for injurious affection.] — Rc IIaywakd 
ME’ rROPOLTTAN Ry. ( 5o., No. 824, atite. 

940. When verdict for same or less amount 
than previous offer — Costs borne equally by parties.] 
— Bray v. Soi:tii Eastern Ky. (’o. (1849), 7 
Dow. A. L. 307 ; 19 L. .J. q. B. J1 ; 11 L. T. O. S. 
184. 

941. Claim under s. 68,] — Rc Hay- 

WArti) Metropolitan Ry. Co., No. 824, ante. 

94,2. Not where promoters not 

I actually entering upon lands — & proceedings 
I regulated by s. 38.]— R. v. Manley Smith, Re 
i Church Sc London School Board (1892), 67 
j L. T. 1 97 ; 56 J. P. 729 ; 40 W. R. 333 ; sub nom. 
j Church V. London School Board, 8 T. L. R. 310, 
D.C. 

943. When verdict for greater sum than 
amount of offer — Claimant entitled to full costs of 
inquiry — Claim under s. 68.] — South Eastern Ry. 
Co. V. Richardson (1852), 15 C. B. 810; 21 


PART vn. sect. 6, SUB-SECT. 8.~ . 

C. (b). 

n. Order for new trial — Lands 

Compensation Statute, 1869.]-''Tbo ot. 
has pow’cr to order a new trial, in ciiho 
of an inquiry to determine compensa- 
tion under above Act. — Austin v. 
Dunmunklk (Pkestdent, KTO.) (1882), ' 
S V. L. R. 224.— AUS. ! 

o. Verdict set aside — Assessment on 


^vrong principle. ] — W'hero a j ury assessed 
damages on a w'rong principle : — 

field : the veraict wouM be sot 
aside. — Fenkrty v. County op Hali- 
fax (1856), 3 N. S. R. (2 Thom.) 412.— 
CAN. 

p. Refusal of jury to award 
damages — Special Act.}— A. jury, sum- 
monod under an Act, providing damages 


suffered by an owner of land 8c the 
proper price of tlie land should be 
ascertained by a jury, retimiied a 
verdicb finding the price t(j be paid, 
& declining to give any finding on his 
claim of datnagos : — IfcUl : wot a 
verdict under tlio Act. — L kith Har- 
bour CoMits. V. Trinity Harbour 
Co. (1842), 4 Dunl. (Ct. of vSess.) 1056. 
—SCOT. 
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L. J. C. P. 122 ; 16 Jur. 161 ; 139 B. R. 646, 
Ex. Ch. 

Annotations : — Consd. Mot. Ry. v. Tiiraham (1863), 14 
O. B. N. 8. 212 ; Rc Hayward & Met. Ry. (1864), 4 B. ^ 8. 
787. Mentd. Cobb p. Mid-Wales Ry. (1866). 7 B. & 8. 267. 

944. Promoters not entitled to rely 

upon second larger offer — Not within s. 38.]— li. v. 

Manley Smith, Rc Westfielu) &; Metropolitan 
Ry. Cos. (1883), 12 Q. B. D. 481 ; 53 L. J. Q. B. 
115 ; 32 W. R. 275. 

Annotations: — Consd. Lascelle.®! v. Swansea School Board 
(1899), 69 L. .T. Q. B. 24 ; R. p. Westminster Hlffh BaililT, 
Ejjp. L. C. C., [1903] 2 K. B. 189. 

945. Settlement during proceedings before Jury 
— Agreement to pay costs, damages & expenses — 
Promoters liable for costs of assessment by jury.] 

--Ex p, Morris (1871), L. R. 12 Eq. 418; 40 
Jj, .T. (Jli. 543 ; 19 W. R. 943 ; siib nom» Re Man- 
chester, Sheffield Lincolnshire Ry. (’o., 
Ex p, Morris, 25 L. T. 20. 

Annoiaiion : — Mentd. Re Mutlow’s Trusts (1878), 27 W. R. 
245. 

946. When no offer made —Claimant not entitled 
to compensation — Not entitled to costs.]— Todd v. 
Metropolitan District Ry. Co. (1871), 24 L. T. 
435 ; 19 W. H. 720. 

Annotaiiona : — Refd. Capoll p. G. W. Ry. (1883), 11 Q. B. I>. 
346 ; L. & N. W. Ry. v. Walker, [1903] A. O. 289. Mentd. 
L. C. (I V. Campbell (1890), 6 T. L. R. 420 ; Mercer v. 
Liverpool, St. Helen’s & South Lancashire Ry., [19031 

1 K. B. 652. 

947. What costs Included In — Formal Inquiry 
— Not costs Incurred in respect of witnesses, 
counsel or attorney. | — Bray v. South Eastern 
Ry. Co. (1849), 7 Dow. & L. 307 ; 19 L. J. Q. B. 
11 ; 14 L. T. O. S. 184. 

948. Successful & abortive Inquiries.] — 

K. V. Manley Smith (1881), 30 \V. K. 272. 

R. Under Other Acts, 

949. Whether claimant entitled to — Not when 
no provision in Act for costs.]— p, 7'urner 
(1838), 1 Will. Well. ri. 3or.. 

950. Costs of mandamus — Occasioned by 

misdirection of sheriff — Parties opp sing not 
liable.] — R. v. Middlesex (Sheriff) (1843), 5 
Q. B. 305 ; 13 L. .T. Q. B. 14 ; 2 L. T. O. S. 107 ; 
7 Jur. 1151 ; 114 E. U. 1287. 

Annotation : — Mentd. R. v. Clioshiro .T.T. (1846), 12 Jur. 161. 

951. To assess compensation — 

Assessment prior to return to mandamus.] — R. v. 
Great Noirnr of England By. ('o.. Ex p, Dodds 
(1814), 3 L. T. O. S. 101 ; 8 J. P. Jo. 309. 

952. What costs claimant entitled to — When 
award more than offer— To general costs — Not 
to expenses of surveying.] — R. #. York JJ. (1834), 
1 Ad. .fc El. 828 ; 3 Nev. M. K. B. 685 ; 110 
E. R. 1424. 

Armotniions : — Consd. 11. v. London JJ., [1895] 1 Q. B. 214. 
Refd. B. V, Gardner (1837), 0 Ad. & El. 112 ; R. p. War- 
wickHhire SherllT (1842), 2 Ky. Sc Can. Caei. 661. 

953. — Not to general costs — ^Such as 

recoverable In action by successful party.) — R. v, 

Gardner ( 1 837 ), 0 Ad . & El. 1 12 ; 1 Nev. & P. K. B. 
308; Will. Woll. & Dav. 7; 0 L. J. K. B. 130; 

1 J. P. 124 ; 112 B. R. 43. 

Annotation: — Consd. R. v. Worwiokshlro Sheriff (1841), 

2 Uy. & Can. Oas. GGl. 


954. When no offer made — Not to costs 
of attorney — Nor expenses of plans paid to surveyors 
not called as witnesses.] — R. v. Warwickshire 
(Sheriff) (1841), 2 Ry. & Can. Oas. 061. 


Sub-sect. 10. — Taxation and Recovery op 

Costs. 

See Lands Act, 1845, ss. 52, 53. 

955. Under Lands Act, 1845, s. 52 — Who may 
tax — Masters of Queen’s Bench.] — Owen v, 
London & North Western Ry Co." (1807), L. R. 

3 Q. B. 54 ; 7 B. & S. 758 ; 37 L. J. Q. B. 35 ; 17 
L. T. 210 ; 32 J. P. 228 ; 10 W. R. 125. 

Anrwtations : — Consd. Sandback Charity Truflteos p. North 

StaffordBhiro Ry. (1877), 3 Q. B. D. t. Distd. HaywaM p. 
Mutual Reserve Assoen.. [1891] 2 Q. B. 236. Consd. 
Shrewsbury p. Wirrall Rys. Committee, [1895) 2 Ch. 812. 
Consd. & Apld. Covington p. Mot. DJst. Ry., [1903] 1 K. B. 
231. 

956. — — Chancery taxing masters.] — 

Covington v. Metropolitan District Ky. Co., 
[1903] 1 K. B. 231 ; 72 L. J. K. B. 93 ; 87 L. T. 
049 ; 51 W. R. 428 ; l 9 T. L. R. 142 ; 47 Sol. Jo. 
160, D. C. 

Annotation : ~ FoUd. Re Cannings Sc Middlesex County 
Council (190G), 5 L. G. R. 442. 

957. Decision of taxing master not subject 

to review.] — Re Ross & York, Newcastle & 
Berwick Ry. Co. (1849), 5 Dow. & L. 005 ; 5 
Ry. & (Jan. Cas. 510; 18 L. J. Q. B. 109; 13 
L. T. O. S. 102 ; 13 Jur. 010. 

AnnotatioTis : — Consd. Met. Ry. p. Turnham (1803), 14 
O. B. N. 8. 212. PoUd. Owen p. L. Sc N. W. Ry. (18G7), 
L. R. 3 Q. B. 54. Refd. Bray p. S. E. Ky. (1849), 19 
L. J. Q. B. 11. Mentd. Gray p. N. B. Ry. (187G), 34 L. T. 
767. 

95g, ,] — Owen x\ I^ondon Nori’H 

Western Ry. Co. (1807), L. K. 3 Q. B. 54 ; 7 
B. & 8. 758 ; 37 L. J. Q. B. 35 ; 17 L. T. 210 ; 32 
J. P. 228 ; 3 0 W. R. 1 25. 

Annotations : — Apprvd. Handiiack Charity Trustees p. North 
Staffordshire Ry. (1877), 3 Q. B. U. 1. Distd. Hayward 
p. Mutual Reserve Assocn., [1891] 2 Q. B. 230. FoUd. 
Shrewsbury p. Win*all Rys. Committee, [1895] 2 Ch. 812. 
Consd. Covington p. Mot. Dlst. Ry., [19U3J 1 K, B. 231. 

959. Decision of taxing master subject 

to review — By court of which master Is an officer.] 

— Metropolitan Ry. Co. v, Turnham, No. 931, 

ante. 

960. Under special Act — Decision of taxing 
master not subject to review— When taxation in 
accordance with special Act.] — Re Sheffield 
Waterworks vVct, 1864 (1865), Tj. R. 1 Exch. 54 ; 

4 H. & C. 74 ; 35 L. J. Ex. 60 ; 13 L. T. 440 ; 14 
W. It. 143; suh noni. Rc Wratthby’s Claim, 11 
.Tur. N. S. 954. 

Annotation: — Consd. Owen v. L. & N. W. Ry. (1SG7), 
Jj. R. 3 Q. B. 54. 

951 . Mode of recovery — Application to 

sheriff to ascertain amount — Demand upon pro- 
moters — Procedure by distress on refusal.] — R. v. 

London & Bt^ckwall Ry, Co. (1845), 4 Ky. & 
Can. Cas. 119 ; 15 L. J. Q. B. 42 ; sad nom. 

Walker v. London <te Blackwall Ry. (Jo., 0 

L. T. O. S. 159 ; 0 J. P. Jo. 774. 


PART VII. SECT. 6, SUB-SECT. 9.-~B. 

q. What costs claunant entitled to 
— Costs of attending inquiry as to value 
of lands— Oeo, 4, c. 193, s. W.h -Re 
tlLSTBR (/ANAL Co. (1810), FI. SC K. 

16, u.— IR. 

J., Whm award less than 

offer — Not to costs of mandamus to 
compel issue- of warrant for jury ,] — 
0*D0NNELLP. WATKRFORn & LlMKftlCK 
Ry. (Jo. (1849), 1 Ir. Jur. 128. — IR. 

8. — — — Artritroior*8 award in- 

creased hy jury — Ijump »um given for 


costs — Fees of special jury included. ] — 
The owner of iiremLses in D., which 
tho Gorpn. required for purpo 0 e«, an 
owner traversed the award of the 
arbitrator & nerved notice requiring 
tlio traverse to be tried by a special 
jury. The amount awarded by the 
arbitrator was cousldorably increased, 
& the judge gave tho owner £20 for 
costs, under Railways (Ireland) Act, 
1851, 8. 26. The owner paid tho usual 
fees for a special Jury, Sc applied to 
have tlie amoimt repaid by deft. : — 
l/eld : the £20 covered all coats. Sc 


expenses. Sc deft, was not bound to 
pay tho special jury. — .S orivkn p. 
CoHpN. OF Duhlin (1883), 12 L. R. Ir. 
389.— IR. 


PART VII. SECT. 6, SUB-SECT. 10. 

957 i. Under Lands Act, 1845, s, 62— 
DeHsion of taxing master not Subject to 
review .] — The ct. has no jurisdlotion 
to review the taxation of costs by the 
master, under above Act. — T knnant 
p. BoROtroH OF Belfast (1847), 11 
I. L. H. 290.— IR. 

P 2 
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Sect. 7. —INQUIRY IN IflGH COURT. 

962. Under Regulation of Railways Act, 1868 
(c. 119), s. 4-1 — Time for making application — 
Before issuing of warrant to sheriff — Not after 
previous verdict of sheriff & Jury set aside.]— Tan- 
KEH V. Swindon, etc. J{y. (^o. (1881), 45 L. T. 
209, D. C, 

963. — To whom application made — Juris- 
diction now vested in Judges of High Court — May 
be exercised by master except as to settling of 
claims. I — He Donistiiohpe & Mancii ester, Shef- 
KIELD 4k LlN(M)LNSinKE Ky. Co., [1897] I Q. B. 
07 J ; 00 L. J. Q. H. 099 ; 70 L. T. 071 ; 45 W. H. 
080 ; 13 T. 1;. Ji. on ; 41 Sol. Jo. 403, 0 . A. 

.Turisdiciion of master, ser, now, 11. S. Ord. 54, 

r. 12. 

964 . Mode of trial— By Judge & Jury — 

Not Judge alone .] — Re Kast 1.ondon By. Co., 
Oliver’s Ci.Am, No. 001, ante, 

965. Jurisdiction on trial — Limited to 

determining amount — Not to title to compensa- 


tion.] — Re East London By. Co., Oijveh’s 
Clatm, No. 604, ante, 

966. Appeal — From order on application 

— Lies to Divisional Court — Not direct to Court 
of Appeal.] — Long v. (Jreat Nori'hern & (’ity 
By. Co., [1902] 1 K. B. 813 ; 71 L. J. K. B. 598 ; 
suh nom. He Great Northern <fc City By. Co., 
80 L. T. 440 ; 50 W. B. 402 ; 18 T. L. B. 478, 0. A 
Annotations : — Reid. Rc Frere & Stuveley Taylor & Co. & 

NortJi Shore Mill Co., U905] 1 K. B. ."RRi ; Colman v. 
Watson (1907), 77 L. J. K. B. 121 ; March ant. [19081 
3 K. B. 998. Bfltentd. Re Jackson, [1915] 1 K. B. 371. 

967. Prom verdict & Judgment- 

Time for making - Not limited to twenty-one days.] 

— New Biver Co. v. Midland Ky. Co., No. 

ante, 

968. Court has no Jurisdiction 

to grant new trial.] — B irmingham 4k Disthkt 
Land Co. v. London Sc North Western By. Co, 
(1889), 22 Q. B. 1). 435 ; ,58 \u J. Q. B. 587 ; 00 
L. T. 317 ; 37 W. R. 285, 1). C. 

Annotation : — Consd. lie East London By., AV R. Oliver 
(1889), 01 L. T. 723. 


Part VIII. — Entry on 

See Jiarids Art, J845, s.s. 84 92. 


Sect. CONDITIONS NECESSARY TO ENTRY. 

STHI-SKCT. 1. — PRKLTMINAKTES TO KN'PRY. 

See Lands 7\ct, 1845, ss. 84, 85. 

969. Payment of purchase-money or compensa- 
tion necessary.]— Bamsden v, Manchester, South 
. luNcrnoN 4S: Altutnciiam By. Co. (1848), 1 Exch. 
723 ; 5 By. Sc C-an. (’as. 552 ; 10 L. T. O. 8. 4 (it ; 
12 Jiir. 293 ; 154 E. B. 307. 

Annotations : — Gonsd. J^inchiri v. London & Blackwull B3". 
(1854). 2 Eq. Bep. 1172 : 8ou<;li v. Eant Ldtulon By. 
(1874), 22 W. K. 560. Refd. Rcodio v. N. W. By., Hobbit 
r. N. W. By. (1849), 13 .lur. 059 ; Abraham v. C. N. By. 
(18.51), 20 L. ,T. Q. B. 322 ; Jte Met. DLst. By, & Cosh 
(1880), 23 Ch. 1). 007. 

970. Unless entry by “ consent of owners 

“ Who deemed “owners” — Tenant with option 
to charge land for cost of buildings — On termina- 
tion of tenancy by landlord.] — ^An agroamont to let 
land, in which no tei-m was specified, was made 
determinable on six months’ notice to quit on 
either side, Sc thei*e was this fiirth(*r provision, 
that- in case the tenants erected any buildings on 
the land, they were to liave tJie privilege of i*einov- 
ing them at any time during tlndr oceu])ation, 


Lands by Promoters. 

or otherwise they were to be allowed a lK‘nerici.al 
int/erest in sanu* t-o th(^ amount of t he sum expended 
ill the erection of thti buildings, such bcaielicial 
inicTost to extend over twenty years from tin* 
date thereof, i,e. if the tcuiants were required by 
the landlord U) give up possession of tin* land 
before the expiration of the term of twent y yeaiv, 
they were to be allowed one twentieth part of the 
amount (*x pended for each remaining year of tlie 
imexpii’ed term of twent y yeai*s ; — Held : under 
this agreennmt- the tenants bad such an interest 
in the land as to constitute- them “ owners ” witidn 
Lands Act, 1845, &. a co. could not enter on the 
land as against the tenants without having 
previously compensated them for their interest 
in the manner provided by s. 81 of the Act-. ““ 
Bogkks V. Kingstgn-upoN'Hull l)o(^K (V). (lS(n), 
5 New Bep. 20 ; 34 L. J". Ch. 1()5 ; 11 L. 4’. 403, 
J 4. C. 

Aimatations Mentd. Morgan r. Davies (1878), 39 L. 4*. 00 ; 

Jlurlow V. Teal (1885), 16 Q. H. D. 501, 

What amounts to consent.] Sec Sub- 

•sect.. 2, L)., jmsi, 

971. Approval of Secretary of State — That other 
accommodation provided — Before “ taking ” of 
land.]' -By Metropolitan Street Improvements 
A<'t, 1877, ineorporating Lands AcX, 1815, the 
Board of Works were empowered to entei* upon, 


PART Vll. SECT. 7. 

t. Vndrr TmihI Acquisition Act, 

Discretion of iuTinq waster — 
(U)8tH of vicv \] — On taxation of coytH 
of procetMlingH in tho Higli Cl. to 
determine compensation under above 
Act, the taxing officer lias discretion 
to allow H fee to e-ounscl to view tlic 
lurid acquiriul.— -MiNiSTKii fou Homk 
Akkauw r. Hkalu (1910), 22 C’. L. B. 
98. — AUS. 

u. Reference to master to assess 
cornpcMsatiov — Statytorq rewedies in- 
effechial .] Stat utory remedlciH for 
settling cluimH of land owners to com- 

for lands taken boe4)niUig 
1, Hie et. will direct a reference 
to the miuster for that purpose. — 
Mm.ioch r. GUAM) TurN'tw Itv. Co. 
(1857), 0 Gr. 348.— CAN. 

w. Mnsiers disqualified ^ — /n- 

de pendent persons to All tJic 

Moatera were disqiuililied to act, & 
therefore no reference could be made 
to them : -~ lJel(t : a eommiHsion under 


tbo land. - "liopKN v. Suka (1881), ti 
Nfld. L. B. .{28.- NFLD. 

969 iii. .]— OLUAN v. 

Newfoundland By. Co. (1884), 7 
Nfld. L. B. Hi. -NFLD. 

969 iv. rf’ deposit of map — Nova 

Scotia Railway Act,\ — Dominion Iron 
&; Steel Co., Ltd. i\ Hrur, 11917J A. C. 
179; 80 L. J. P. C. 97.— CAN. 

969 V. Unless by consent of 

oumer—-R. S. M. 1902, c. 141.] — SMITH 
V. PUBLIC! Parks Boaud of Portage 
La Prairie (1905), 15 Man. L. U. 249 ; 
1 W. L. R. 237. CAN. 

969 vi. Or order from judge 

— U. S. M, 1902, c. 141.1-— Bannatynk 
V, Suhuuban Baimd Transit Vo. 
(1904), 15 Man. L. B. 7 ; 24 0. L. T. 
380.- -CAN. 

y. Whether arhitraiven cP award 
conditvms precedent — 00 Viet. c. 4.]— 
Under above Act un arbitration & 
award are not conditions precedent to 
entry. — Penny v. Beid (1900), 8 

Nfld. L. B. 352. -NFLD. 


the seal of the (X of (‘luifutcry should 
issue to /i\e iiidepciKlent persons to 
assess eomiiensatioii, 8: to return their 
I»roeeedirigs to the ct., when it would 
he oi»en to either party to take exeep- 
tiou to the rotuin in the same iminncr 
as to a Master's report.“ l)KHJA)jH r. R. 
(1872), 1 P. E. 1. 398.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

969 i. I*nymcnt of purchase-money or 
ctmipensafion necessary — Consoli^ted 
Railway Ad, 1879.1 — dJndcr above Act 
the iiayment of eomponsatlon by tbo 
ry. cb, is a condition precedent to Its 
nglit of interfering wit h the pos-scssion 
of land or l,he rights of individuals. — 
l*ARKDALt: C'ORl-N. 1’. WEST (1887), 12 
App. Gas. 002, P. C.— CAN. 

969 ii. Ncwfmmdland Railway 

— Under Newfoumlland Railway 
Act there is no power conferred to 
appropriate lands for the purpose of 
the ry. wJtlituit as a eonditioii ])re- 
eedent compensating Hie jiarty ow'uing 
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take, use, hold latuLs speciflecl in the depo.sited 
plans. By s. 33 it was provided that before the 
board should, without ceiiaiu consents, take for 
the inirposes of the Act mon^ than fifteen houses 
in one parish occupied wholly or partially by pei'sons 
of the labouring classes, they should satisfy one 
of the Secretaries of State that they had provided 
accommodation elsewhere for the same number 
of pei^ons as h*ad occuiiied the liouses to be taken. 
The board, without obtaining the requisitti consc^nt/, 

before providing such accommodation, served 
pltf. with notice to treat- for the purchase of more 
than fifteen houses of his occupied by the labouring 
classes, A also served notic(‘. of their intention 
to summon a jury. Pltf. thereupon clairmid an 
injunction to restrain tlie board from proceeding 
witli their notices until they had complied with tiio 
conditions: Held: th(* land in question was 
land whicli tiu' board w(‘re autliorised to purchase 
or take within Lands Act, 181.^), s. 18, <fc tin; condi- 
tions in s. 33 being such as tln^ board were able 
A could be compelled to perform, did not prohibit 
tli<‘ board fi om proceeding with all n(ic(‘ssai‘y sUqis 
pr(»liminary to acquiring a title, A they were 
(‘ii1ill(‘(l to .s(*rvti a notice to treat A summon a 

The word “ lake ” could not Vje confimsl to 
t lu' mere taking pf).ssessi<m of (Bowen, L..!.). — - 
SiMONciOK r. MJOTitoeoi.iTAN JloAiii) OF Works 
(1883), 23 Ch. J). M2; 53 !>. J. Oh. 349; 47 
L. T. 159 31 W. H. 317, 0. A. 

Atmofeiion : Reid. (t. W. Uy. w. Swindon A CUieltenliani 

ExUMision liy. (IvSS'J), /Pi L. J. (’h, 300. 


Srn-sEC'r 3, Unautiioimsed Entry. 

A. What (itnomils lo. 

972. Entry without taking necessary steps — 
Prescribed by special Act.J -.Action against the 
trustees umler a ron-d Act foi* bavin ,, in t he? 
occupat ion of pursuer’s grounds, de.viated from the 
liiu? prescribed hy th<? Act, A entei‘(*(l upon his 
lands without taking the. proper j)revious st-(*ps, 
in tei’ins of tiie Act, to give him notice, vA settle 
th<‘ compeiisat ion : — Ilrld : tin* line taken was 

aut horised by the Act. 

•/ 

The tiMisl-ees. under these i*oad A canal Acts, 
ouglit to l)(‘ k<T>t strictly within their* powers; 
they ought/ not to d(?viat/(‘ in the smalle.st degree 
fi'om t ie- line ])ri*scril)(?d by the Aet; thougli an 
injunction would not- he grant ('d where there vv^as 
laches in applying for* it, the tru.sterjs, if they 
devial(‘(l, would be liable in damages, A if th<?y 
entei*t‘(l on a person’s lands wit-bout taking the 
pr evious st eps incumbent on them under t-he Act-, 
they would be liabh* upon trespass in damages 
A costs (Lord Eldon, C.)- -(jOLDIe v, Oswald 
(1811), 3 Dow, 531 ; 3 E. U. 957, H. L. 

973. Prescribed by Lands Act, 1845 — 

Promoters trespassers.] — Thompson v. West 
Somerset Minerat, Kv. Co. (1857), 39 L. T. O. S. 
7 ; 21 .1. P. 278 ; 5 W. K. 29(1. 


974. Deviation from prescribed limits — Lia- 
bility in trespass.] — Goldie p. Oswald, No. 972, 
ante. 

975. — Continuing trespass —Restrained 

by injunction.] —Holmes v. Upton (1810), 9 
Ch. App. 214, n., L. C. 

Antwiationn .— Refd. Oity of London Hrowory Co. w. TormAnt 

(1873), D Ch. App. 2l‘i ; SUnlcy of Alderley v. Shrowsbury 

(1875), 23 W. K. 078. 

Damages for trespass.] fur I her ^ Sub-sect. 

2, R. (b), pofil, 

976. Entry under agreement to purchase — 

Before acceptance of title —Or payment or deposit 
of price. I — Groat We.st(*i*n H, ail way Ac(-, s. 
39, provided for the payment into tin? Exch. 
(U-. of the money agret?d or awarded to be paid 
for the purchase of lands to which a title should 
not be made out to the satisfaction ol the 
CO. S. 12 provided i-..-it upon payment, tender or 
deposit of such purchase-money the co. should 
ho eutilled to enter upon such lands. '91 ic c<». 
ent< Ted into an agreement with a landholder for 
th(* purchase* of lands on the line of the railway, 
A before actu‘p(-anc(? of title? e)r payment , l(‘fider or 
elepe)sit. of t he? purcha.s(‘-nioiie*y, <‘ntere‘el upeui t he 
land : ' -//c/d : (1) this was not a case within the 
Aet; (2) on paymemt- of the? piire!ha.se-me)ne‘y inte) 
(he et. in which the bill was filoel, the? e;e). we?ie? 
entitleel te? ente*i* ; (3) an injunetiori, which hael 

been obtained ex parte ^ shoulel b(? elissolveel. 

This is not a case under the Act, but a (;a.s(? of 
spocifiei pe'j'fejrmance?. The co. have^ taken ])ossos- 
sion as purcluusers, A t-he? whole epiestion is, whether 
they have or not acce^ptoei the tit-le?. The e»relinary 
ex)urse is to dh-ect, either that th(? i)urchas(‘-me)ru?y 
be paid into ct., or that the possession be giveui 
u]). The vendor by liling tills bill has elect ed Ixis 
ct., A in a case of sp(?cific p(*r fori nance he can 
require nothing more than that tin? purclioso- 
inon(?y should be .seeur(?d (Lord (Jotteniiam, (3.). 
ltYi>E V. Gke.-vt Western R-y. Co. (1839), 1 
Ry. A (Vin. Oas. 277, L. 

977. Appropriation & user of subsoil -To form 
embankment.] — ^Innocent r. North Muh.and 
R-y. Co. (1839), 1 By. A Can. Cas. 212. 

978. By commencing borings. 

V. Wx\ter-loo a (.'ITY R-y. Co., [1895] 1 Ch. 527 
01 L. .1. Ch. 338 ; 72 L. T. 225 ; .59 .1. V. 295 . 
43 W. R-. 303 ; 1 1, T. L. R-. 210 ; 13 R,. 390. 

979. Entry on additional land agreed to be 
taken -Without payment —Amount of damage by 
severance not ascertained.] -(1) By an agreement 
between pltfs. A the ag(?iit of a railway co., llie 
former agreed to sell to the* co. a certain portion 
of a field for the price of €229 in the whole, 
l)t?ing €120 for the laud A €109 for conipensal-ion 
for damage by severance to t-he reinaiiung portion. 
The agrc'oment- containetl a stipulation that in 
case additional land should bt; want(?d by the co., 
same should be taken A paid for after tlie same rate? 
per acre. The co. subsequently took possession 
of a second portion of the tield for piiiqioses 
aut horised by t-heir Act, A entered upon same with- 
out having previously paid the purchase-niouey 


PARTVIII.SECT.l. SUB-SECT. 2. -A. 

972 i. Ktitrii iritfioiU fakino ncrcsaari/ 
steps — Prescribed hu sjjecial Act .] — Tho 
<*f)niI»ulHory powois given t-»» Govt, lo 
expropriule IuikIh roiinired for any 
pui)lic work can only b(? eyere-iHO<l after 
<?oinplianee with Governnienl. lly. Aet, 
1881. -Kkaunicv V. Oakks (LSnO), 18 
8. (i. JL 118;- CAN. 

972 ii. .] White 

N.) Co. r. Sandon Watekwoukr A 
laoiiT Co. (1903). 10 TL (\ U. 301; 
varied 35 S. C. 11. 389.— CAN. 

^72iiL -,] — Jic Mason & 


Canvihan l*A(*iFic Ry. Co. (101 J), 28 
W. L. R. G02.— CAN. 

z. Without consent of owner — Or 
reference under ir/a/w/r.]-— J anne'ITE r. 
Great Western Ry. Co. (IS.H), 1 
C. V. 188, —CAN. 

a. Or expropriation proceed- 

in(ts br{fini.]—\Vu'UKli v. (’AN\mA\ 
Facmfio Ry. Co. (1900), 10 Man. L, R. 
313. CAN. 

b. Pniry for purpose solely of 
surveying -No hretwh of injunction 
ayainsi jiermanent operatUnis .] — An lii- 
t,erdiet liuvijig boon gruuted agalusl 


p(Tiuanenl- op«?ralioiis h.v a ry. c,o on 
Gio lands of a parly through whoso 
property the lino ran, until he should 
ht? paid tho price of Jiis lainis ; & tho 
ry. eo. iiaviiig (?ommt*nced to sink pits 

o.Vi^avaR? tho groiiinl : ~-lletd : these 
nets did not amount to a violation of 
the inUTdiet. — F i.f.mino v. Cvt.edonian 
ily. Co. (1817), 9 Duiil. (Ct. of Soss.) 
792 ; 19 So. ,lur. 319. — -SCOT. 

c. Pntry unfler Act suhscqmntlu 
disallowed— Ow I wr not actinu bond fide.] 
— -Brownino r. Ryan (1887), t Man. 
L. R. 480.--CAN. 
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Sect 1 . — Condiiiona necessary to entry : Svh^aect 2, 
A,d:B.U 

for that second portion after the rate specified in 
the agreement, & without having previously 
agreed upon or ascertained by reference to a jury 
the damage occasioned by the severance of the 
second portion from the remaining j^ortion of the 
fi(‘ld. A bin having been filed for an injunction : — 
Held : the agreement only provided for the amount 
to be paid to pltfs. for tJie value of the second portion 
of the field, & neither by intention nor legal 
construction did such value include the amount 
of damage by severance to the remaining portion 
of the field, which amount was either to bo agreed 
upon by the parties or ascertained by a jury & 
until such amount was agreed upon or ascertained, 
the CO. were not entitled to enter upon the second 
jjortion. 

(2) ITi)on the undertaking of the co. to pay the 
amount of damage to the land by the severance, 
At to take proper jirocecdings, if necessary, for 
ascertaining tlie amount of such damage, the 
injimction was withhold. 

J shall use the jurisdiction of this ct. for the 
purpose of comiielling the company to do justice 
to individuals. I will not do so unnecessarily, 
so as to interfere witli the works, but 1 will take 
care to reserve to myself the iiowcr of doing so, 
in order that justice may be done (Loud Ootten- 
HAM, C.). — Jones v. Gkeat Western By. Co. 
(1840), 1 By. & Call. Cas. (^84, L. V. 

980. Entry for public safety — Removal of soil 
— Promoters undertaking to pay value of land into 
court — Injunction refused.] — Tower v. Eastern 
Counties By. Co. (1813), 3 By. t-an. (Jas. 
371. 

981. Entry solely for purposes of surveying — 
Without notice — Injunction refused,] — Fooks v, 
WiLT.s, .Somerset Weymouth By. Co. (1846), 
snare, 19U ; 4 By. & Can. Ctus. 210 ; 0 L. T. O. 8. 
520 ; 07 E. B-. 885 ; suhseqncnt proceedings, suh 
twm. lie Wilts, Somerset & Weymouth By. Co. 
& Fooks (1840), 3 Exch. 728. 

982. Entry on mortgaged land — Mortgagee’s 

rights disregarded — Injunction granted.J^ — Banken 
V. East At West India Docks & Birmingham 
Junction By. Co. (1840), 12 Beav. 208 ; 19 

L. J. Ch. 153 ; 15 L. T. O. S. 81 ; 14 Jur. 7 ; 50 
E. K. 1075. 

983. Entry under bona fide mistake — Tenant 
for life believed to be absolute owner — Agreement 
with supposed agent.] — Bpjrks v. Wy(;oMBE By. 
Co., No, 147, ante. 

9 g 4 , Question of value only in dispute — 

Injunction refused.]— -Wood v. Charing Cross 
By. Co. (1803), 33 Beav. 200 ; 55 E. K. 379. 

Annoiaiions : — Refd. Dowling v. Pontypool Caorloon & 

Newport Hy. (1874), J.. K, 18 Kq. 714 ; Parkdale Corpn. 

V. West (1887), 12 App. Cae. 602. 

Entry on land of which purchase omitted by 
mistake.]— J*art XIII., sect. 7, post. 

986. Filling up river in front of wharf — To 
which applicant had right to free access from river.] 

— Macey V. Metropolitan Board of Works, 
No. 273, iwte. 

986. Temporary diversion of pier — Promoters 
not bound to comply with Lands Act, 1845, s. 84.J — 

Temple Piiai Co. Ltd. v. Metropolitan Board 


OF Works (1865), 34 L. J. Ch. 202 ; 12 L. T. 369 ? 
11 Jur. N. S. 337 ; 13 W. K. 535. 

Annotation Diatd. Warr r. L. O. C. (1903), 88 L. T. 089. 

See, also. Part III., Sect. 3, sub-sect. 4, A., ante; 
Sub-sect. 2, B, (d), post 

B, Remedies for. 


(a) In General. 


987. When damages awarded — General r^Ue.] — 

Goldie v. Oswald, No. 972, ante. 

988 , Necessity for injunction ceasing — 

Pending proceedings — Inquiry as to damages 
ordered.] — M‘Bab v. London, Brighton & 
South Coast By. Co. (1808), 37 L. J. Ch. 207 ; 


1 8 L T. 226. 

989. Who entitled to relief— Reversioner.]— 

Hosking V. Phillips (1848), 3 Exch. 168 ; 5 
By. & Can. Cas, 560 ; 18 L. J. Ex. 1 ; 12 L. T. O. S. 
198 ; 12 Jur. 1030 ; 154 E. B. 801. 

Annotaiiom: — Reid. Morgan r. Hardy (1886), 17 Q. B. D. 
770 : Rust r. Victoria Graving Dock Co. & London & 
St. katharine Dock Co. (1887), 36 Ch. D. 113.^ Mentd. 
Davis V. Underwood (1857 ), 22 J. I\ 8 ; Cotter v. Mot. Ily. 
(1864), 10 Jur. N. S 1014 ; Joyner v. Weeks, [1891J 
2 Q. B. 31. 


990 . Tenant holding under building agree- 

ment.] — A., in occupation of land under a building 
agreement detenuinable if tlie buildings were not 
completed by Nov, 30, 1885, was inlormed in 
1880 of the promotion of a bill for a railway which 
would aflect the land. A. (hereupon liad an 
interview with his landlord’s agent, who told 
him to suspend building opt;j*ations till (lie rt^sull 
of the railway scheme was known, no express 
agreement to extend the lime for building being 
come to. In 1883, the, co, obtained their Act, 
Ac on July 31, 1883, purchased from the landlord 
such iiart of the laud fis was requires], the imrehase 
being made ox 7 )ressly subj(‘ct to the building 
agreement. On Sej)!. 10. 1881, the co. gave A, 
notice to treat. A. sent in no claim, Ac in Jan., 
1880, the co. took possession witliout making a 
depo.sit or giving a bond, as required by Lands 
Act, 1845, insisting tliai A, had no interest in the 
land. A. tluToupon commenced liis action for an 
injunction, to liave it declared that the building 
agreement was subsisting A that ho was entitled 
to have his interest assessed on that footing : — 
Held : as the co. liad, without complying wilJi the 
provisions of Lands Act, 1845, entered upon land 
of which A. was lawfully in occupation, he had 
ground for an action, A: the action being brought 
to trial, the ct. had jurisdiction to make a declara- 
tion as to his interest in the property, &, although 
tlie term named in the agHJoment Ijad expired, he 
had an interest in the land, for that tlie agent’s 
direction to suspend building raised an equity 
against t-lio landlord to prevent liis ejecting A. 
at the end of the term until he had a reasonable 
time afUsi’ notice to complete the building, & the 
railway co. took subject to that liability. — - 
BiRMiN(iHAM Ac District JjANd (V>. v. Uindon & 
North Western By, Co. (1888), 40 (^h. D. 268 ; 
00 L. T. 527, G. A. 

AnnotaiUm : — Refd. L. & N. W. By. v. Boultou (1890), 
62 L. T. 39.3. 


Effect of delay in applying for relief.] -See Sub* 
sect. 2, D., post. 


983 i. Knlry iindrr hnnO fide misiah) 
- Permission of one believed to he true 
ornier — J Promoters not tresiHfssers.] — Pe 
Rirn’AN & DRF.TFtrs & Canaihan 
Nohtiikbn Ry. C^o. (1906), 12 O. L. 11. 
187 ; 7 O, W. R. 608.— CAN. 

d. Entry under invalid warrant — 
Tcchn i eaJ trespass — is'omi nal 


— Deft, applied for warrant of pos- 
HOHsion niKler Hy. Act, whieh wa.s 
RTaiited on fat^tyH not. .sulticient lu give 
jiiriKdutlion, &, the order was invalid. 
Deft, entered : — Held : deft., Imving: 
acted under the invalid w'ari’aut of 
poFsoflsion, had euriindttcd a tcciinlcal 
troHpass. — GiiiuuAUD v. Grand Trunk 


Fac’IFJ ’ Uy. Co. (1909), 2 Altti. L. IL 
61 ; 10 W. L. H. 631. -CAN. 

e. — — • fiction of 

Justification under warrant.] Sandfrs 
Edmoni’On, Dunvfajan BuiTisri 
CoLUMMiA Hy. Cp. (1913), 25 W. L. K. 
640 : 14 D. L. U. 89.— CAN. 
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(b) Damaged for Trespass. 

When liability in trespass arises .] — Sec Nos. 972, 
976, ante. 

991. Who entitled to sue — Reversioner.] — 

Hosking V. Phhxips (1848), 3 Exch. 168 ; 6 
By. & Can. Gas. 660 ; 18 L. J. Ex. 1 ; 12 L. T. O. S, 
198 ; 12 Jur. 1030 ; 154 E. R. 801. 


AnnotaiionB : — Befd. Rust v. Victoria Graving Dock Co. 8c 
London Sc 8t. Katharine Dock Co. (1887), 36 Ch. D. 113. 
Mentd. Davis v. Underwood (1857), 22 J. P. 8 ; Cottar a. 

JiiT- N. S. 1014: Morgan v. Hardy 
(1886), 17 Q. B. D. 770 ; Joyner v. Wooks, [1891] 2 Q. B. 


992. Pleading — Designation of locus in quo — 
By abuttals or other description — At time of tres- 
pass.] — Humfrey V. London &; North-Western 
Ry. Co. (1852), 7 Exch. 325 ; 22 L. J. Ex. 149 ; 
156 E. R. 971. 

993. Measure of damages — Amount by which 
value of land diminished.] — Hosking v. Phillips 
(1848), 3 Exch. 168; 5 Ky. & Can. Cas. 560; 
18 L. J. Ex. 1 ; 12 L. T. O. S. 198 ; 12 Jur. 1030 ; 
154E. R. 801. 

AnrwtcUions Refd. Davis v. Underwood (1857), 22 J. P. 8 ; 
Cotter V. Mot. Hy. (1804), 10 Jur. N. S. 1014 ; Morgan v. 
Hardy (1886), 17 Q. 11. D. 770 ; Rust v. Victoria Graving 
Dock Co. & Xjoudon & St. Katharine Dock Co. (1887), 
36 Ch. D. 113. Mentd. Joyner v. Weeks, [1891 J 2 Q. 11. 

994. Awarded instead of Injunction — When 
legal right only in question — Qualified consent & 
acquiescence — Removal of boundary wall.] — 

Lockwood v. London North-Western Ry. 

Co. (1808), 19 L. T. 68. 

SeCf abio, Part III,, Sect, 3, sub-.sect, 5, ante ; 
Sub-sect. 2, B. (d), post. 


(c) EjectmetU. 

996. Proper remedy — Conflicting claims — In- 
junction after expiration of powers refused.] — 

Webster v . South-ISastern Ry. Co. (1851), 
1 Sim. N. S. 272 ; 6 Ry. & Can. Cas. 078 ; 7 
Ry. & Can. Cas. 979 ; 20 L, J. Ch. 194 ; 15 Jur. 
73 ; 01 E. R. 105. 

996. Whether remedy barred — Not by Lands 
Act, 1846, s. 124.] — Salisbury (Marquis) v. 
Great Northern Ry. Co. (1858), 5 (i B. N. S. 
174 ; 28 L. J. 0. P. 40 ; 32 L. T. O. S. 175 ; 23 J. P. 
22 ; 5 Jur. N. S. 70 ; 7 W. R. 75 ; 141 E. R. 09. 
AnnotaiionB : — Distd. Jolly v. Winibledon & Dorking Ry. 

(1861), 1 B. it S. 815. Mentd. Berridgo v. Ward (1861), 
10 O. B. N. S. 400; R. v. Wyoombe Ky. (1867), L. R. 
2 Q. B. 310 ; TblHWoll v. Whitworth (1867), L. li. 2 0. P. 
326 ; Plumstoad Board of Works v, BrltMi Laud Co. 
(1874), L. H. 10 Q. B. 16 ; R. v. Plattn (1880). 28 W. R. 
916 ; Landrock v. Met. Dlst. Ry. (1886), 3 T. L. H. 162 ; 
Mioklothwait V. Nowla. Bridge Co. (1886), 33 Ch. D. 133 ; 
Devonpldrev. PattiiiBon (1887), 20 Q. B. D. 263 ; Pryoe v. 
Potro, [18941 2 Ch. 11. 

997. When remedy lost — Plaintiff taking law 
in own hands — Pulling down works erected by 
promoters.] — I jnd v . Isle op Wight Ferry Co. 
(1802), 1 Now Rop. 13 ; 7 L. T. 110. 

Amwtaiions : — Consd. Tiverton Sc North Devon Ry. v. 

LooHcnioro (1884), 9 App, Coe. 480. Mentd. Nosbitt v. 
Mablethorpc U. C., [19181 2 K. B. 1. 


(d) Injunction. 

998. General principles — Laches of applicant.] 

— Goldie v. Oswald, No. 972, ante. 

999 . Unnecessary interference with works 

— Not allowed.] - J ONJ5S v. Great Western Ry. 
Co., No. 979, ante. 


PART VIIL SECT. 1. SUB-SECT. 2.— 

B. (b), 

f. When liability in trespass 
arises — Nori-cotaptianee. with special 

1 -Non-ooTiipUanoe with iJic toriii« 
of the spi*cial Act. Sc not obtaining 
un order-in-<?ouncil, where neccHsary, 
luider a contractor wit h t.he (.)rown wlio 
ontorH upon land to construct u. iniblic 
work liable in trospas.«<. — K kaicnkv 
Oakes (1890), 18 S. C, It. 148. — CAN. 

g. Entry without 2n'nnissu)n, 

or m)iiee.] — Dofts. eulered iiiion pltf.’s 
laud Si. took timber for road re])Hirs. 
TJiey did not obl.aiti T»ermis.si(»n (»r give 
iiolico before entering. On action for 
trespass Sc convei’Hlon of timber ; — 
Held : not a case for ai’bitration iSc 
action should not- b(‘ stayed pending 
an arbitration under Municipal (Uansey 
Act. -UooK Noimi vavcouvkk 
(1911), 18 W. L. K. 319 ; 16 H. C. R. 
129.--CAN. 

h. .. — Entry before exprojn’iaiion 
proceeUinffS.] — The tiling of a plan, 
prolile Sc book of reference under 
Jlailway Act, 1902, showing the land 
required for the ry., does not, warrant 
tho CO. In taking pOMsessioii before pro- 
ceedings for expropriation are com- 
menced, nnlesH by agreement with the 
owner ; &, if such possessiou is taken, 
the CO. Is a trespasacr, Sc tho owner is 
not limited to remedy by arbitration 
provided by tho Act, but may proceed 
by action at law against tlie co.- - 
VviciiER V. Canadiak Pacifjc Hy. Co. 
(1906), 16 Man. L. R. 343.— CAN. 

i. J — Whore a ry. co. 

ontered upon lands adjoining their ry. 
& laid down certain sidings without 
taking oxi)roprlation proceedings, tho 
ct. refused to draw prcsumpt.lons in 
favour of an cascruout or laigcr right 
subsisting in the co.’s predeoe.s.sor in 
title, Sc on failure of lu-oof tlioit^of 
found co. liable in trespass. — (J anadtan 
PAtiFro Ry. (Jo. c. Carr (1913), 13 
E. L. R. 569 ; 15 D. L. R. 295.- -CAN. 

j. EiUry before payment or 

warrant giving leave to enter. \ — A ry. 
00 . entering upon laud without pay- 


ooinpenHation, tho right of recovery 
for the prior occupation was still open. 
— -Gautiukr V. Canadian Northern 
Uy. Co., Dauknats r. (Canadian 
Noktiieun Ry. Co. (1914), 28 W. L. R. 
240 ; 17 D. L. R. 193.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2.— 

B. (c). 

o. Whether remedy barred — By Hail- 
way Act .\ — Welland (County of) 
V. Buffalo Sc Ijake Huron Rv. Co. 
(1870), 30 IJ. C. R. 147 ; 31 U. C. 11. 
539.— CAN. 

p. — — Vornpensation bond fide 
paid to other than true owner — Henmly 
■under statutes .] — MoJjKAN v. Great 
We-stern Rv. Co. U873), 33 U. C. R. 

198.— CAN. 

q. Whert remedy lost — Plaintiff 
having e.lainwd compensation in artu.- 
irtUion proceedings.] — Gkimmuawe v. 
Grand Trunk Ry. Co. (1859), 19 
U. C. R. 493.- CAN. 

r. — - — ‘ After award — No aecept- 
atwe of iitle.\ -Ranivin v. Great 
Wes’I’krn Ry. Co. (1854), 4 C. P, 463.— 

CAN. 

g ___ Eaymeni not nuule.] 

— CoiTON V. Hamilton Sc Toronto 
Rv. Co. (1855), 14 U. C. R, 87.- CAN. 

t. — — Action on award.] — 

Norvall V. (Canada Soutitjorn Ry. 
Co. (1877), 28 C. P. 309. — CAN. 

PART VIII. SECT. 1, SUB-SECT. 2.— 

B. (d). 

998 i. dencral jtrinciplcs- - Arquics- 
renee. of applicant. ] —Where a trespiissor, 
by taking proi>er stops to that elteot, 
wouhl have tho right to expropriate 
tlie lands in dtspute, an iuj unction 
sliould ho withliehl in order t.o enable 
the necessary proeeodings to he taken 
cV I'omponaation made ; Sc where there 
has boon acuuies<;encc ociuiviiiont to a 
fraud upon deft, tlio injuu<iti(»;i ought 
not to lie grantuil, even where tlio legal 
right of j»[1.f, lias been proved. — Sandon 
Waterw'ork.^ Sc Licuit Co. v. White 
(ByuoN N.) Co. (1904), 35 a C. R. 
309.— CAN. 


riient of the price agived upon or fixed 
by arbitration, or without a warrant 
giving leave to enter, is liable to tres- 
pas.s.- -Haney v. Canadian Northern 
Rv. Co., [1919] 1 W. W. R. 131.— CAN. 

k. Jtdry under local Act — No 
rc medy i n irc^spas.s. ] — Held : u ti d or 
4 Wm. IV. o. 29 tho ii. W. Ry. Co. 
might enter upon land for the purimses 
of their road. Sc could not bo treated 
H.S ti‘es])a8sers, though they must 
make compoasation. — J^ ommf-rvillk r. 
GltEAT WE.STERN RY. CO. (1854), 11 
IT. C.n. 304.— CAN. 

l. Mcasu7'e of damages - Liability 
in tresj/ass.] — A ry. co. iiolilhid pilf. 
that they required a poriiou of his land 
8: noliiied him of their appointment 
of an ai'bitrator. Defts., coni, factors 
under the co., euterod Sc commenceil 
the work after. An arbn. wu.s liidd ; 
but before the award pltf. brought 
trespass. Sc refused to accept tho sum 
awartloil : — Held : neither the pri <‘0 
nor damage could bo recovered in this 
actiou, but only damages cau.sed by the 
entry & commoiieement of the work, 
which were promatiu’e. — Martini v. 
UzowsKi (1855), 13 U. C. R. 298.— 
CAN. 

award under 
14 Sc 15 Viet, c, 51 will not cover 
injuries done by tho co. in onteriiig 
upon lands before fllhig their map 8: 
plan, when they liad no legal rigJit to 
enter. — J kahlkr v. Bell (1855), 13 
U. C. II. 176.— CAN. 

n. - - — Breach of ayrecmenl to 
erect station.] — Pltfs. agreed to give tho 
ry. CO. laud for its right of way, upon 
the oral promise that tho eo. would 
construct Sc maintain a station. The 
station was not built. Sc plt,fH. brought 
actions, claiming liamugcs for trespass, 
Sr., In the alternative, compensatJon for 
Jund taken Sc damage's for non-con- 
struel hm of the station. The c<*. then 
took expropriation proeeedings, tN 
obtained an order staying the aetions. 
After awards had been made, pltfs. 
who refused to accept them, proceedci 
with the actions : — Held : wldlo tlio 
awards wore an answer to the claim for 
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Sect. 1. Conditio)is necessary io entry: Svb'sect. 2, 

(^r. ^ p.l 


1000. .]- Langfoud V. Bkiuhton, 

Lewes, & Hastings Ry. Co. (1815), 1 Ky. & Van. 

1001. Possession obtained improperly from tenant 
— By fraud.] ^ — The^re is no equity to restrain 
by injunction the owners of a railroad made over 
yiltf.’s land from using the railroad after it has been 
completed or from int(?rnipting pltf.’s workmen 
in removing it, &; restoring the land to its original 
state, although the possession of the land for the 
yiurposc^ of constructing the railroad, may have 
be<;n obtained from a tenant of pltf., by means of 
circumvention & fraud. — Deere v. Guest (1830), 
1 My. aV Cr. 510 : 0 L. J. Oh. 09 ; 40 E. R. 473, L. O. 

Amudntionft : ~ Apld. Carnocljan v. Norwich & Spalding Ky. 
(1S5S), 26 Beav. 109. Consd. M. S. & L. lly. v I,. & N. W. 
By. (]8r)S), 22 J. P. 176 ; l^crks v. Wycombe Hy. (1862), 
«i Giir. 662. Consd. & Distd. Goodnon v. Bh'hardKoii 
(1874), 9 Uh. App. 22 J. Reid. Calcraft v. Thompsoii 
(1866), ILi Beav. .559. Mentd. A.*0. v. Norwich Ciorpn. 
(1837), 2 My. & Cr. 406 ; Moreland v. llichardson (1856), 
22 Beav. .'>1»6 ; B<»WBcr v. Macleau (I860), 2 I>e G. F. & J. 
415: A.'G. V, lliiiUul Kingdom Electric Telegraph Co. 
(186J), 30 Beav. 287 ; DnrcU v. IMlchard (1865), 1 Cli. 
App. 244. 


Under mistake- -As to true owner.] -aSV^ 

!No. 147, an/c. 

— As to land required.]— aS'cc No, 081, 

ante. 


After works completed.] — See No. 1001, ante. 
No. 1005, 'post. 

1002. After judgment in ejectment — Promoters 
attempting to act under old notice to treat.] — In 

1850 the, G. (V). took possession of a piece of land, 
a poi-tion of which, undetin(‘d by boundaries, 
belong(‘d to E. Such possession was taken with- 
out h\’s consent without/ compliance with the 
provisions of J^ands Act, 1845, ss. 84, 85, At P. 
being unable, to delim* the boundaries of her land, 
th(* CO. continued in possession &, constructed 
a railway on the land without P.’s consent, At 
refused to pay her anything in respect- of her land. 
In ISUS ])ltf. claiming title under P., brought an 
action <)f eject merit against the co. A recovei'cid 
judgment , ^ possession was delivered to him by the 
sherijy under a writ of possi'ssion. The eo,, how- 
cjver, continued to run their trains over the land, 


At pltf. filed a bill against them for au injunction 
to restrain the trespass. Thereupon, the co. 
served pltf. with notice f)f their intention to 
summon a jury for the purpose, of ascertaining 
the value of the land, under a notice to ti*oat 
served upon P. in 1858, but which notice had 
until then been treated by both parties as non- 
existent/, & pltf. filed a second bill for an injunction 
to restrain the co. from summoning a jury : — 
Held: (1) pltf. was entitled to botli injunctions ; 
(2) the case did not come within J^ands Act, 1845, 
s. 124, relating to interests omitted by mistake or 
inadvei-tence to be purchased. — HTREn'ON v. 
Great Western & Brentford Ry. Go. (1870), 
5 Gh. App. 751 ; 40 L. .f. Gh. 50 ; 23 L. T. 379 ; 
35 .1. P. 183 ; 18 W. R. 1078, L. G. A: L. .1. 
AnruA^iiom : — As U> (1) Consd. London Gon>n. v. Horner 

(1914), 1 11 L. T. 512. Refd. Stonoliam v. L. B. & 8. G. Ky. 

(1871). 20 W. K. 77. (ilen.crallt/, Mentd. Dowling c. lenity- 

pool, Caoricoii & Newport Ky. (1874), L. It. 18 Eq. 714. 

Notice to treat generally.,' — See Part VI., Sect. 

2, ante. 

1003. Entry under agreement to purchase — 
Before acceptance of title or payment of price — 
Specific performance proper remedy — Election of 
remedy by vendor.] — Hyde i\ Great Wehtkkn 
R y. (k^,, No. 970, ante. 

1004. Plaintiff entitled to injunction when suit 
begun — Necessity for injunction ceasing pending 
proceedings — Right to damages.) — M‘Rae v. 
IaONdon, Brighton At South Goast Ry. Go. 
(1808), 37 L. J. Gh. 207 ; 18 L. T. 220. 

1005. Plaintiff’s title not disputed — Water-pipes 
laid in soil of highway.] — (1) Where wat/vr-pipes 
had, witliout the consent of the owner of the soil, 
been lo/id in the soil of a highway, an injunction 
to ri'strain the continuance? of tlu? pipes was 
granted ; the own(?r of the soil not being hTt to 
his remedy at law & not being required to establish 
his right at law. 

(2) The facts that the soil under the highway 
w.as of no value to the* owne*!* A:- 1/hat his motive 
for applying to the ct. was neit conn(*cte‘d with the 
enjoyment of his land were ludd not/ to be r(*asons 
against the grant of the in junctiem. 

(3) Where pltf.’s title is not disputed the ct. 
will grant an injunction to restrain aids e)f tre?spiiss 
without reepiiring him tir*st to bring an action at law. 


u. — U'hcti suftsfanUal rfanmof’.] 
— ^Au owiic'F- wIfoso iirojH'F'l y Ixis hwFi 
iiijeiF'iouBly airected rc*1aiUH his ordinary 
light, of iietiou for trespass, & \>hcro 
the daiiiuges are of a sFitjytantial 
I'lniraeter is entitleHl te? an injunction. 
In Hue-li case Ufctc Is ne» discretion in 
tile e*t. to award elarnage's only in lien 
e>f injune-tion. -Chami'Iox A" WniTK r. 
Vancocvku City, I1918J 1 W. AV. K. 
216.— CAN. 

w. Public i}ijury if uranlcd- ■ 

< 'oiuplimitr unth Act — i^osfs paid hy 
proinotcrs.] — A ry. co., inst<!ad of 
ohtfiiniiig the^ finding of a jnF*y respect- 
ing eonipcnsn lion for Ijiiid taken, hnt 
acting on oral eonsont by tiio owner’s 
solr., look iiosse.ssion, A' coniincnctul 
work : — Jhid : idtf. was cntitlc*d to an 
inj unci ion, hut, sinee great public 
injury woiiltl, witliout corresponding 
heneflt to liirn, rejsult from stopjiing 
IhoAveirlv, A: to pre?vent injury' to tho 
CO., thej-e^ Hljoiild he no rule on the 
motion, the co. T>roeeo<ijng at once 
lo obtain the tiiuling of a jury, & 
paying all cost.8 i>ro])erly ineuirod 
hee.Jiuse. they had gone into possession 
without complying with the Act.-- 
Hauk i\ t’oiiK & 11 V. Co. 

(1851), 3 Jr. Jur. 1.- IR. 

y. After u'orhfi nanplrfcd • — Injurtv- 
tion refused.] -The et. ought never to 
intcrfci'o to restrain a co. hv injunction 
tioiiF doing a. thing wiiieii lias been 
ulrcadj done ; Ac if a co. I'liter upon 


lands without giving the requisite 
iiotiiH*, when notice is re<iuired, tlio 
lirojier course Is to pro^’ecFl at. Jaw foi* 
ihe trespass, as this et. euniiot in such 
rase properly e.stiinalc tJie annmnt of 
damago.s.- -Nkwoomuk v. J)unLiN Ac 
Wjcklovv JlY. Co. (1854), 7 Ir. Jur. 
— IR. 

z. Entry tinder ayrerment to pur- 
- fie fore payment of pn'er.f- 
CALDKU r. MlODLKTO.V Ac Vl(TORr\ 
Bhcacii Ky. Co.. 23 C. L. T. 18.- CAN. 

, ] — ^ j.y t-o ^ having 

agreed lo imixiliasc lands, entei’cO, & 
carried on their works witliout. vendor’s 
leave, A: without having i>aid luin, or 
lodged the money in hank. The et. 
gi-anted an injunction till tho money 
should he paid.- -Anokuson r. Niavuv 
Ac WAIlUKM’OFNrT JlY. Co. (18-19), 
1 If*. Juf*. IJ. — IR. 

b. Entry before e.rfwopria1ion — 
Jni unction yr anted .] — M on Ad u an v, 
PuOVlNCqAL EXIimiTION COMMISSION 
(1906), I E. L. K. 177. CAN. 

c. Entry tnuler viislaJce - ~ As fa 
siny tribunal — Injunction refused.] 

— A ry. eo., under Lands Act, ss. 59, 
85, obtained assessment of eonipensa- 
tion foT‘ j)ltf.’s interest on lands, by a 
-surveyor appointed by 2 JJ. c»f auouier 
county, took po-s.sossioiF, Ac proceeded 
with their works : — 

Held : not Huiflclont ground to 
1 ‘estrain defts.’ proceedings. — W jlson v. 


NLWitv, Wakhk-npoivi' A: Ko.stiikvoic 
By. t^o. (1847), 10 L. T. O. ,S. 211.- IR. 

d. Eniry under award pendiny 
iicariny of appeal Injunction not 
yranted .] — ^Aii arbitrator assessed tlie 
value of ]>oF*t.ionH of land rcciuirt'd h.v 
a ry <*.o. under tlioir special act at. a 
cF'F'tain sum, Ac awFii-ded a further sum 
as corn peiFsat ion for severance or other 
injury. IMtf. traversiHl ihe awai’d. 
I’euding its liearing tho ry. eo., having 
complied with the I’equii'oments of tho 
Lauds Act, 1845, s. 85, cntei'cd, Ai. ]U’o- 

e.(H)dod to make the ry. : — Ueld : the 
iMitry was lawful, Ac tho co. could not 
be l• 0 K^^aiucd by injunctiou. — L aaiuicrt 
V. JJuniJN, Wi(*KL(nv A: Wicxfoud By. 
tk). (1890), 25 L. B. Ir. 163.— IR, 

e. Entry on land not included in 
not ice. to treat -Jnjumiion ijranted.}- A 
ry. oo. served iiixm a profuietor 
stalutory initiee t(i tr<*at for the inir- 
cliase of a piirt of Ids lands, Ac then 
eiitei'od iJito Tx>.s.HeHslon of all his land.s. 
A groat, pai-t/ of t.lio ry. WJis completed 
wlt.hout object ion, hut without any 
express writien eon-sent or other 
authority Firnl«T eo.’s Act; Held: 
(1) an interim int-erdict would he 
j’ofused AVitli regard to land within t he 
notice ; (2) it would he granted as to 
land enU^red on Ac not Included in t-ho 
notice. — B enton r. North British 
By. Co. (1845), 8 Dunl. (Ct. of Sess. ) 
217 : 18 8c. Jur. 118. — SCOT. 
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(4) If pltf, is guilty of no acqniesceuco or delay 
he will bo entitled to a mandatory injunction 
though the works complained of mav have been 
completed before the filing of the bill. — G ^oodson 
11. Kiciiardson (1874), 9 Oh. App. 221 : 43 L. .1. Oh. 
790 ; 30 L. T. 142 ; 38 .T. P. 430 ; 22 W. H. 337, 
L, a & h, JJ . 

Annotaiiona : — As to (I) Coxisd. 8t. Mary, BatlorHoa Va^^try 
r. Uoiinty of Lonrlon & Rninh Provincial Electric Liffhting 
Co. (1899), 80 L. T. 31. Reid. L. & N. W. Uy. ii. West- 
minster Oorpn., 11004 J 1 Ch. 750 ; Kiloy v. Halifax Corpn. 
(1907), 5 L. C. K. 909. As to (2) Oohm. Marriott a. East 
Grinstead Gas & Water (^o., (19091 1 Ch. 70. As to (3) 
Refd. Kardlcy v. Granville (1876), .3 (Jh. i). 826 ; Coo]»er v. 
Crabtree (1882). 20 (.’h. J). 589. As to (4) Refd. Elias r. 
Griffith (1878), 8 Ch. D. 521. ffcnrrtdli/, Mentd. Allen v. 
Martin (1875), L. R. 20 En. 462; Buttorley ('o. r. Now 
Hucknall Colliery Co., [1909J I Ch. 37. 


1006. Plaintiff’s motive for applying not con- 
nected with enjoyment of land.J —G ooijson v. 
Kichakdson, No. 1005, ante, 

1007. Costs— Injunction refused — After reference 
to Board of Trade — Costs not given.] — P earce r. 
Wycombe Ky. Co. (1853), 7 Ry. & Can. Cas. 902 ; 
1 Eq. Roj). 332 ; 21 L. "J’. O. S. 224 ; 17 Jur. ()(i0. 

1008. Injunction dissolved -Upon com- 

pliance with Lands Act, 1845, s. 85— Paid by 
promoters.! — Woodwaud v. Eastern ('ounties 
Ry. Co. (1855), 25 I.. T. O. S. 22 ; 1 .Jur. N. 8. 
899 ; 3 W. R. 330. 

1009. Proceedings for injunction compro- 

mised — Promoters to pay costs to date of offer of 
compromise.] — K ensington (Lord) r. Metro- 
I'OLiTAN Ry. Co., Williams v. JM iotropolitan 


Ry. Co, (1800), 14 L. T. 580 ; 14 W. R. 754. 

1010. No right to sign judgment for costs — 

On confession of defence— R. S. C., Ord. 24, r. 3.|— 
Uoi'(Ui3Y)N V, Tuttplmiam A Forest Ca'iio Ry. 


(Jo., [1892J W. N. 88. 

See, ((1.^0, J’art. HI., Sect. 3, suh-s(‘ct. J, A.; 
8ub-s<*c( , 2, A., anie. 


(\ l*eiialt\es for. 

See Lan<ls Act, 1815, s. 89. 

1011. Entering “ wilfully.” - Promoters pro- 

tected after bona fide payment into bank.] — ■ 
Ilu'n HINSON r. Man(^ii ester, lUrRY, A- Rossicndalk 
Ky. Co. (1810), 15 M, k, W. 314 ; 15 L. J. Ex. 
293; 10 .lur. 301; 1,53 E. U. 809; sub mmi. 

HirroiiiNsoN r. East J Lancashire Hy. (.V)., 3 

liy. A (^an. Cas. 718. 

1012. Entry under mistaken belief of right 
protected.! Siioele r. Mijjland 1{y. Co. (1809), 

Annofations : — Consd. Korford r. ScaiNimhe, ut<*. By. (1888), 
57 Jj. .1. ( !h. 270, Refd. lie. Willis, Spencur v. Willis, |1911 j 
2 Gh. 563. 


I), Consent to Entry. 

1013. Consent — Of occupying tenants Owners 
not compensated -Nor security deposited -Injunc- 
tion granted.] — Armstrongs v. Waterford & 
JlImeric-k Ry. Co. (1840), 8 L. T. 0. S. 199. 

1014. Of owner — At law — Representatives 


of owner entitled to possession.] — Doe d. Patrick 
V. Beaufort (Duke) (1851), 0 Exch. 498 ; 20 
L. J. Ex. 251 ; 155 E. R. 010. 

1015. In equity — Representatives of 

owner & purchaser with notice entitled to com- 
pensation only. I — -Beaufort (Duke) v. Patrick 
(18.53), 17 Beav. (JO; 7 Ry. & Can. Cas. 900; 
1 Eq. Rep. 41 ; 22 L. .f. Ch. 489 ; 21 L. T. O. S. 
290 ; 17 Jur. 082 ; 1 W. R. 280 ; 51 E. K. 954. 
AnnoUUions : — Refd. SoinersotHldro Coal Canal Co. i>. 

Ilarcourt (1858), 2 Do (J. & 596 ; Mold v. Whoatoroft 

(1859), 27 Beav. 510; I’liinmer v, Wellington CoiTn. 

(1881), 9 App. C«H. 699. Mentd. Martin «. L. C. & D. Ry. 

(I860), 1 Ch. App. 501 ; Eartlley v. Grauvillo (1870), 

24 W. 11. 528. 

1016. Not revocable — Consent to arbitra- 

tion— Subsequent disagreement as to conveyance.] 

-Doe d. Hudson v. Leeds Bral>ford Ry. Co. 
(1851), 10 B. 790 ; 20 L. J. Q. B. 180; 17 
L. T. O. S. 50 ; 15 Ji •. 940 ; 117 E. R. 1080. 
AwiofiUions : — Apld. Knapp v. h. C. & D. Uy, (1863), 2 

II. & C. 212. Oonsd. Wing V. Tottenham & Hainpetoad 

Juncthm Ry. (1868), 3 Ch. App. 740. 

1017. Consent of owners & occupiers.] 

“(1) 3^0 a declaration framed on Lands Act, 1845, 
s. 08, alleging tliat pltf. bciing possessed of a house, 
delis., a railway eo., liaving taken same A inju- 
ritjusly alTecLnl it by the (‘xecution of tlieir works, 
Ai not having made any satisfaction, A pllf.’s 
claim exceeding £50 ht* liad given notices to defts. 
1.0 liavo same del -cr mined by a jury, A of the nature 
of his interest in tlie housti ; that defts. not having 
eriLued into any written agreement with pltf. 
A not having summoned a jury within tlic twenty- 
one days required by Lands Act-, had become 
liable to pltf. for the whole amount of liis claim, 
defts. pleaded that at the time the notice was 
given A the house taken pit J. had no greater interest 
therein than as a tenant from year to year ; to 
wdiich pltf. repli('d that X)ltf. had not, before the 
giving t he not ie(‘, been reqmrod to give up possession 
of the house, A tliat defts. without pltf.’s consent-, 
had entered upon A taken the house without notice 
t o him i- -Held : tJie plea was good A x)ltf, should 
Jiave j)roceeded under s. 121 A not under s. 08. 

(2) To a count- for trespass to the liouse, defts, 
plead(Ml that th(‘ hous(‘ was didiiieated in the 
plans A described in t he bocjks of r(;fi*rence deposited 
as required by t/hoir Act, A that, it was necessary 
to take A us(i the house for the purposes of their 
Act, A that they entered A took possession of 
the hous(‘. with the consent of the owners A occu- 


piers thei'cof, A after such entry A possession taken 
pltf. t-ook possession of the house A occupit^d 
same, A defts., because it was necessary to the 
coiLstruction of their works authorised by tliat 
Act, (Riten,*d the house, pltf. tlnni being therein, 
A pidled down same, cdc. : -Hold : tl\e plea was 
good A the consent could not be revcjked. 

(3) To a count alleging that pltf. was i*ntit/led 
t-o support, for t.hc liouse from an adjoining house, 
A complaining that deft-s. wrongfully deprived 
jdtf. of such support, to wit-, by negligently A 


PART VIH. SECT. 1, SUB-SECT. 2.— C. 

I. F.niru v'llhovl paying compensa- 
turn tt’/io ‘tmiy prosecute — Ten-onts ft>r 
a year or for shorter /rrm. I -'roruintH 
for a year or a sJiorlor term juiiy urcjHo- 
tmto for jxinaltios where a eo.’ oiilers 
oil lamlK witlioul. paying cornpeiiHatJoii 
to them. ib.ah(J()Vv DiH'mic'j' SrnwAV 
Go. V. Johnstone (1892), 29 R. 
(Gt. of Sess.) 28 ; 30 ,Se. L. 11. 32 J. - 
SCOT. 

PART VIII. SECT. 1. SUB-SECT. 2.- D. 

g. Entry with eonsent of owner- - 
Purchase price not paid -No title in, 
owner,] —PoftH. foneed in land with 
conaeiit of M. llic proprietor ; but 
rornuiieratloji wad not agreed uiion A 


deft^. occupied It & afterwards leased 
a small port ion to pltf. JM. not having 
been jmid put ut> a fence, wliicli inter' 
fered with jiltf.’s enjoyment. Pltf. 
Micd deft^. on the covenant In the 
lease for (piict cnj(*yment : — field : 
pltf. (!onld not re<*over, fur M. could 
not. have dispiissesscd defts., his right 
to the laml having been by the Acta 
converted into a (*laim for cumpenaa< 
tion. "Gi.ahkic r. Guano 'riiONK Ry. 
C^o. (1874\ 35 U. G. U. 57.- -CAN. 

h. Entry before eompettsalion fixed 
— Oirner'a remedy arbitratuai not action. J 
— A corpn, agreed with ])lt.f. for the 
pniThasii A T>osseHKioii by u ry. eo. of 
a portion of pltf.’s land, but without 
tlxliig tlic price. The co., liaving 


comjdied with the provisions of the 
lly. Act, entered A comjilctcd the 
work. The purehuse money not having 
]»e(*.ii agreed u])on, pltf. brought an 
action against tJie corpn. A co. for 
clamagoH to the land A iiitorfereneo 
with Ids business:” Held: the corpn. 
were not liable, A plt-f.’s remedy against 
the eo. was by arbitration under Hy, 
Act, A not by action. — TuOD v. 
Mkakoho Gotipn. (1903), 23 C. L. T. 
323 ; 6 O. L. H 169 ; 2 O. W. R. 12, 
7 79.--CAN. 

j. Entry under special Art — 
Compensaiion where owner's iiile doubt- 
ful — liefcrcnce to muster .] — -Scanlon v. 
London A Pout SrANLK.y Ry. Go. 
(1870), 23 Gr. 559.— CAN. 
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Sect 1. — Conditions necessary to entry : Siib-aect 2, 
B. Se ct. 2 : Suh -secis . 1 2, A. c C: 

impro])erIy pulling down same without taking 
due care to secure pitf/s house against the conse- 
quences of such pulling down, defts. pleaded, 
except as io so much of the count as charged 
them witli liaying negligently & imx^roperly pulled 
down the adjoining house, that same was delineated 
in the plans ^ described in the books of reference 
deposited as required by their Act, & that it was 
necessary for the purposes of that Act to enter 
upon & pull down same : — Held : the plea was 
good, & the portion of the count to which it was 
pleaded stated a good cause of action. — Knapp v. 
London, Chatham & Dover Ry. Co. (Ib63), 

2 H. & C. 212 ; 2 New Rep. 329 ; 32 L. J. Ex. 
280; 8 L. T. 54 I ; 9 Jur. N. S. 671 ; 11 W. R. 
890 ; 169 E. R. 88. 

Annotation : — As to {I) Refd. Cameron v. Charingr Cross Ry. 
(1864), 16 C. B. N. S. 430. 

1018. Acquiescence — Silence & conduct.] — The 

owner of land ujjon wliich a railw'ay co. empowered 
by Parliament arc about to enter, is not entitled 
to an interlocutory injunction to restrain them 
from so enteiing, if, by his silence & conduct, 
he has permitted the co. to carry on their works 
upon th(^ supposition that they were entitled to 
ent er on & t ake the land in question. — Greenh ALOH 
V. Manchester & Bihmincjiiam Ry. Co. (1838), 

3 My. A Cr. 784 ; 1 Rv. k ( 'An. CVis. 68 ; 8 L. .1 . Ch. 
75 ; 2 .Tnr. 1035 ; 40 *E. R. 1128, L. C. 

Antuytafion: — Consd. Lindsey v. O. N. Ry. (1853), 10 Hare, 

1019. Subsequent treating with promoters- - 

Amounts to waiver of objection.] — Toaver v. 
Eastern Counties Ry. Co. (1843), 3 Ky. & Can. 
Cas. 374. 

1020. Delay- -In applying for injunction — 

Amounts to acquiescence.] — H<n*KiNs v. Great 
Northern Ry. Co. (1848), 11 L. T. O. S. 306. 

1021. For nine days — Not 

acquiescence.]-— Murray v. London A Blactv- 
AVALL Ry. Co. (1851), 18 L. T. O. S. 235. 

1022. In making objection — Com- 

plainant unaware that land in question belonged to 
him— Not precluded from re-entry.]— Salisbury 
(Marquis) v. Great Northern Hy. Co. (1858), 
6 (\ B. N. kS. 174 ; 28 J.. J. C. P. 10 ; 32 Ji. T. O. S. 
175 ; 23 .T. P. 22 ; 5 Jur. N. S. 70 ; 7 W. R. 75 ; 
141 E. R. (59. 

Annotations : — Consd, Borrldgo r. AVai d (1861), 10 C. B. N. 8. 
400. Distd. Jolly V. AV'imblodou Sc Dorkinp: Ry. (1861), 
31 L. j. (^. Ji. 95. Consd. PluniHUMid Board of Works v. 
British Land Co. (1874), L. R. 10 O, B. 16. Refd. R. v. 
Wycombe Ry. (1867), li. K. 2 Q. B. 310; Landrock v. 
Mot. Ry. (1886), 3 T. L. R. 162 ; I’ryor v. Potiv, 11891] 
2 Cli. II. Mentd. Tulnwell v. Whitworth (1867), L. R. 
2 C. V. 320 ; R. v Platts (1880), 28 W. R, 915 ; Mickle- 
thwait V. Newlay Bridpro Co. (1886), 33 Oh. D. 133; 
Devonshire v. Patlinson (1887), 20 Q. B. D. 263. 

1023. Effect of— Landowner restrained 

from bringing action of ejectment & from using 
land.] — S omersetshire Coal Canal C'o., Ltd. 
V. Harc OURT, No. 436, ante. 

Effect of entry before purchase or payment.] — 

See Sect. 2, sub-soci. 2, B., post. 


Sect. 2.- ENTRY BEFORE PURCHASE OR 

PAYMENT. 

See Lands Act, 1845, ss, 84, 85, 


Sub SECT. 1. — In General. 

1024. Whether Lands Act, 1845, s. 85, applicable 
-After notice given by promoters to summon jury 


— Promoters may proceed to obtain possession,] — 

Langham V, Great Northern Ry Co. (1848), 
1 Do G. & Sm. 486; 6 By. & Can. Ca«. 263 ; 16 
L. J. Ch. 437 ; 0 L. T. O. S. 452 ; 11 Jur. 839 ; 
03 E. R. 1160. 

Annotations: — Mentd. Ex p. G. N. Ry. (1848), 5 Ry. & Can. 

Cas. 269 ; Wallis v. WollLs (1859), 4 Drew. 468 ; Cotter 

V. Mot. Ry. (1864). 10 L. T. 777. 

1026, Land In possession of receiver — 

Leave of court necessary.] — Tink v. Bundle 
(1847), 10 Beav. 318 ; 60 E. R. 604. 

1026. Land taken Irregularly — Bond given 

for insufficient amount.] — (1) Wliere a public 
CO. deals with A. in respect of lus individual 
interest in certain land, & is desirous of entering 
upon the land under Lands Act, 1845, s. 85, a 
bond to secure the payment of the compensation- 
money to, or the deposit of it in the Bank of 
England for. A., his exors., administrators or 
assigns, not saying for the beneflt of the parlies 
interested in such land is a compliance with 
R. 85, 

(2) The bond to be given under Lands Act, 
1845, s. 85, need not identify with exactness the 
portion of laud to be taken. 

(3) A public co. does not lose its power of i/aking 
possession of land imder Lands Act, 1815, s. 85, 
by the circumstance that there had been sufficient 
tinn?, two yeai’s in this instance, between the 
notice to treat ^ the taking possession, to have 
enabled the co. to have ascertained the amount of 
compensation -money by the modes pointed out 
by the Act. 

(4) Although the entry on land by a co. under 
Lands Act, 1845, s. 85, may have been originally 
wrongful in consequence of some inf ormiilit y, 
yet where the error is cori’ccted, the posst^ssion 
will be considered a rightful continuanc<‘. — 
Willey v. South Eastern Ry. Co. (1849), 1 
Mac. & G. 58 ; 1 H. & Tw. 56 ; 6 Ry. & (Jan. Cas. 
100 ; 18 I.. J. Ch. 201 ; 13 I.. T. O. S. 229 ; 13 
Jur. 241 ; 41 E. R. 1184, L. C. 

Validity of bond generally, sec 8ub-sect. 4, A., 
post. 

1027. Laches in negotiating with land- 

owner - Promoters not precluded from taking 
possession.] — Wiij.ey v. South Eastern Ry. 
Co., No. 1026, U7itc. 

1028. — “ On expiration of compulsory powers 
under special Act — Promoters cannot proceed 
under s. 86.1 — Ktnnersi.y v. North Stafeord- 

t.E Ry. Co. (1819), 6 Ry. & Can. Ciis. 662 ; 
13 L. T. O. S. 340. 

Annotalitms Halitibury v. G. N. Ry. (1852), 17 Q. B. 

840 ; Nixon v. Brownlow (1857), 2 H. &: N. 455. 

1029. Entry after conveyance from parties 

claiming to be owners— Subsequent claim by other 
persons & denial of promoters’ title — Possession 
of promoters not interfered with.]— Alston v. 
Eastern (Jountipih Ry. Co. (1855), 26 L. T. O, S. 
51 ; 1 Jur. N. S. 1009 ; 3 W. K. 559. 

1030. Diversion of stream.] — (1) Water- 

works Act, 1847, is applicable to lands & streams, 
in the same maimer as T^nds Act, 1815, is axiplic-. 
able to lands ; in the mode of compensation, 
the same distinction is taken between lands & 
streams taken & used & lands (te streams injuriously 
affected. 

(2) The divemion of a stream is a taking & using 
it within Ijands Act;, 1845, s. 86, which is incor- 
Xmrated in the Waterworks Act, 1847, & before 
such diversion can be made the value of t-lie stn^am 
must be ascertained & secured to the owners 
of the land through which it passes. 

(3) Qu. : whether, by diverting a stream, the 
river into which it used to flow is injuriously 
affected, or taken & used. — Fbrrand v. Bradford 
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OOBPN. (1866), 21 Beav. 412 ; 27 L. T. O. S. 11 ; 
20 J. P. 116 ; 2 Jur. N. S. 176 ; 62 B. E. 018. 
AnnotcUions : — As to{\) Folld. Stone w. Yeovil (Jorpn. (1876), 
2 C. P. D. 99. Consd. Re Gough, Aspatria, SUloth & 
District Joint Water Board (1903), 88 L. T. 421. 

See^ generally. Water Supply; Waters & 
Watercourses. 

1031. If no urgent necessity for Immediate 

entry— Promoters cannot enter under s. 85.] — 

Field v, Carnarvon & Llanberis Ry. Co. 
(1807), L. R. 6 Eq. 190; 37 L. J. Ch. 170; 17 
L. T. 534; 10 W. R. 273. 

Annotatwn : — Consd. Looscmoro v. Tiverton & North Devon 
Ry. (1882), 22 Ch. D. 25. 

1032. Acquisition of easement — Construc- 

tion of tunnel — Without purchase of surface — 
Possession granted on payment of value.] — 

Hill v. Midland Ry. Co. (1882), 21 Ch. D. 143 ; 
51 L. J. Ch. 774 ; 47 L. T. 225 ; 30 W. R. 774. 
Annotation : — Consd. G. W. Ry, v. Swindon & CJieltenham 
Ry. (1884), 9 App. Caw. 787. 

1033 . Land not “ taken ** — Notice to treat 

given — No actual entry made.] — R. v. Manley 
Smith, Be Church &; Ta)Ndon School Board 
(1892), (57 L. T. 197 ; 56 J. P. 729 ; 40 W. R. 333 ; 
snh nom. Church v. London School Board, 
8 T. L. R. 310, I). 0. 

1034. Notice to owner not necessary — If proceed- 
ings approved by Justices.] — Where a railway co. 
proceeds under l^inds Act, 1845, s, 85, it is sufficient 
that tiie pj*oceedings are aijproved of by two 
justices, & the co. is not required to give notice 
to the owner of the land which is sought to be 
affected by those proceedings. — Bridgfjs Wilts, 
Somerset A Weymouth Ry. Co, (1847), 4 
Ry. & Can. Oas. 622 ; 16 L. J. Ch. 335 ; 0 L. T. O. S. 
212 ; 11 .lur. 315. 

AnrwtaUons : — Reid. Laiigham r. G. N. Ry. (1848), 1 
Do G. & Sni. 486. Mentd. I’oyiidor v, O. N. Ry. (1847), 
16 Sirn. 3. 


SuH-SKCT. 2 . — Entry. 

A. Time and Mode of, 

1035. Immediately before expiration of time 
limited lor completion.] 'riie special Act of a 
railway co. enacted that the pow(;rs of the co. for 
t h(5 comiudsory purchase of lands for the purposes 
of the A<‘t should not be exercised after the expira- 
tion of three yeai’s from tiic passing of the Act ; 
A that if the railways wert; not- completed within 
live years from the passing of the Act, then on 
tlu‘ expii'ation of that period the powc.*rs by tin; 
yVet granted t.o the co. for making A completing 
the railways or otherwise in relation thereto should 
cease; to be exercised ex(;e;pt as to so much thereof 
as was then completed. A few days before the 
expiration of the three years the co. serve*d on a 
landowner a notice to treat for part of his land. 
A correspondence ensued, no agreement was come 
to A the comx)ensation was not assessed. Thii-teen 
days before the expiration of the live yeai’S tlie co., 
1 laving complied with the requirements of Lands 
Act, 1815, 8. 85, entered A proceeded to make the 
railway, the landowner objecting A resisting. 
Tile land was bond fide required for the railway : — 
Held : (1) whotlier the railway could or could not 
have been completed within the thirteen days, the 
entry under s. 85 was lawful, A the co. could not 
be restrained by injunction, but were entitled to 
remain A complete tlie railway after the expira- 
tion of the five years; (2) (Fry, .1.) clay was a 
mineral within - Rail ways Act, 1845, s. 77, A a 
railway co, was liable to the owner of land taken 
by it in respect of clay from such land used for 
puddling bridges where it was not necessary to 


remove the clay in tbo construction of its line ; 
(3) (Fry, J.) the Boai’d of Trade might, under 
Railways Act, 1867, s. 36, approve the sureties to 
a bond upon an ex p, application by the co., unless 
the parties differ.— IT vertgn A North Devon 
Ry. Co. Loosemore (1881), 9 App. Cas. 480 ; 
53 L. J. Ch. 812 ; 50 1.. T. 687 ; 48 .L 1\ 372 ; 
32 W. R. 929, H. L. ; rm^g. 8. C. sub nom. Loose- 
more V, Tiverton A North Devon Ry. Co. 
(1882), 22 Ch. D. 25, C. A. 

AnnoUUions : — As fe (1) Consd. CharJtori v. Kolloston (1884), 
28 Ch. D. 237 ; Shophord v, Norwich Oorpn. (1885), 30 
Ch. D. 5.53. Distd. Butaon v. Loiidou School Board (1903), 
67 J. P. 457. FoUd. G. W. Ry. r. Mid. Ry., fl9U81 2 Ch. 
644. Befd. G. W. Ry. v. Swindon & Cheltenham Ry. 
(1884), 9 App. Cn«. 787 ; Meiv.er v, Liverpool, St, Helena 
& South Lancashire liy., 11903] 1 K. B. 652 ; Wild v, 
Woolwich B. C.. [191011 Ch. 35. As to (2) Refd. G. W. Ry. 
V. Blades, [1901 J 2 Ch. G24. 


R. Bjfccl of, 

1036. Before expiration of prescribed period — 
For exercising compulsory powers - Promoters 
entitled to hold after expiration.]— Doe d. 

Armitstead V, North Htaeeordshire Ry. Co. 
(1851), 16 Q. B. 626 ; 20 L. J. Q,. B. 219; 17 
L. T. O. 8. 59 ; J5 Jur. 941 ; 117 E. H. 980 ; suhsc- 
que/iU 'proecedingft (1852), 19 L. T. O. 8. 374. 

Annotations Expld. R. v, York, Nevvcastle Sc Berwick Ry. 
(1851), 6 Ry. Sc Can. Cas. 648. Consd. VVorHley v. South 
Devon Ry. (1851 ). 16 Q. B. 539. Consd. & Folld. Saliabury 
V. G. N. Ry. (1852), 17 Q. B. 840. Consd. Tiverton & 
North Devon Ry. v. Loosoinore (1884), 9 App. Cas. 480. 
Refd. Doe d. Hudson v. Leeds & Bradford Ry. (1851), 
16 y. B. 790 ; S|»an‘ow v. Oxford, Worcjoster Sc Wolvor* 
hainptoa Ry. (1852), 7 Ry. A Can. Cas. 92 ; May v. 
G. W. Ry. (1872), L. H. 7 Q. B. 304 ; Dowling r. Pon^pool 
Caorleon & Newport Ry. (1874), L. H. 18 Eq. 714. Mentd. 
Finch V. L. & S. W. Ky. (1889). 60 L. T. 350 ; Dmialdsou 
V. South Sliiehls Corpn, (1899), 79 L. T. 685 ; (’annon 
Brewery Co. v. Central Control Board (Liquor TralHc)» 
[1918J 2 Ch. 101. 

1037. .] — WoRSLEY V. South 

Devon Ry. Co. (1851), 16 (^. B. 539 ; 29 L. .1. Q, B. 
254 ; 17 J.. T. O. 8. 60 ; 15 Jur. 970 ; 117 E. li. 
986. 

A?inotatio7i8 :—CoB8d, ^i’ivertou & North Devon Ry. p, 
Jjooseinore (1884), 9 App. Cas. 480. Refd. Salisbury v. 
G. N. Ry. (1852), 17 Q. B. 480 ; Mercer r. Liverpool, 
St. Helens Sc South Laneasliire Jiy., [1903] 1 K. B. 052. 
Mentd. It. v. York Newcastle & Berwick Hy. (1851), 17 
L. T. O. S. 153. 

1038. For completion — Right to complete 

works after expiration.) — Tiverton A Noriti 
Devon Ry. Co. v. IjOosemore. No. 1035, ante. 

1039. Not exercise of compulsory powers of 
purchase.] — (1) A uotico given by a railway 
company to a landowner requiring his land for 
the i)urpo,se of the undertaking, is an cx(;i’cise of 
the powers for the compulsory purchase of laud 
within Lands Act, 1815, s. 123, A if such notice 
be given within the prescrib(;d period, the steps 
necessary to acquire the possession of the land 
may be taken afterwards. 

(2) The entry on land, umhir s. 85, is not the 
exercise of a power for compulsory purchase, but 
is the exercise of a jiower for carrying that purchase 
into effect. — 8ALlSBUJ^y (Marquls) v. Cheat 
Northern Ry. Co, (1852), 17 Q, B. 810; 7 
Ry. A Can Cas. 175 ; 21 I.. J. Q. B. 185 ; 18 
J.. T. O. 8. 2l0 ; 16 Jiir. 740 ; J17 E. K. 1503. 
Aiinotations . — Ji t> {1) Consd. Rlnchin v. Loudon & Black- 
wall hy. U8D4), 1 K. Sc J. 31 ; Iluyno.s v. Haynes (1861), 

1 J^rovv- .Sin. 426. Distd. Rr. BaUersca Park Acts (1863), 
32 Beav. i>91 ; R. r. Manley .Smith, Rc (/Inireh Sc London 
.Suhool Board (1892), 67 L. T. 197. Consd. Scwoll 7\ 
Harrow & Uxbrlflge Hy. (1902), 19 T. L. R. 130. Refd 
G. W. Ry. V. Swindon A ( ’helUmhani Extension Hy. 
(1884), 9 App. C’{us. 787. As to (2) Consd. Tiverton A 
North Devon Hy. r. Ijoosemore (1884), 9 App. (^as. 480, 
Refd. G. W. Hy. V, Swindon A i3icH.onham Evtonsiou Ry. 
(i884), 9 App. Cas. 787 ; Mercer v. Liverpool, St. HeleiiH 
A Soutli LuncaHliire Hy., 11903J 1 K. B. 652. Generally, 
Expid. Re Arnold, Kx p. Battonjca Park Comrs. (1863), 

2 Now Hop. 257. 
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Sect 2. — h'lUry before purchase or payment: Sub- 
seel. 2, B. ; sub -sect. 2,-4. («). {b) (c), B. (7. 

1040. .J — Foiii) r. rLYMOirni, Devonport i 

tSr SoT’TH Western .1 unction Ry, Co., [1887] 
W. N. 201. 

1041. Does not vest ownership of land In pro- < 

moters.]^ — (1) public character & objeci^s of 

a railway co. do not in tlio ca-so of a purchase of 
land by the co. alTect t he right of Hen & the consc- ; 
quential remedies which vendors of land ordinarily . 
possess over the land in respect of unpaid purchase- 
money ; ifc, whore a co. took land, partly under 
its compulsory power’s & partly under an agree- ■ 
inent, & constructed its railway over the land, & I 
tli<‘ lim* w/Ls opened for traffic, a sale of the land ! 
taken was decreed at tlie suit of the vendor for ' 
the purpose' of paying Him Ids purchase-money 
which the co. had not paid in due time. ' 

(2) The objecit & (‘ITect of the l^ands Act, 184.^, , 
s. 8r), are to give a co. tlie right to immediate entry 
upon land j <‘quired for the purpo.ses of their under- 
taking, but. not to v(‘st in t hem the ownei*ship 
t)f the land.— WiNti r. Toiteniiam it IIampstpjau 
.1 UNCTION Ry. (V). (1808), 2 Ch. App. 740 ; 27 
Iv. .1. Ch. 0.51 ; 22 .1. T. 99 ; 16 W. R. 1098, L. JJ. 
Annofntiouii : --/is to (1) Consd. Jersey v. .South Wales Min- 
eral Ry. (ISGS), lU L. T. 41(». Reid. Sutton v. Hoylako 
lly, (i8G9), 20 L. T. 214; Muiiiis v. JhIo of Wigrlit lly. 
a870), ft Ch. Apt). 414 : Allffood v. Mcrrybcnt Sc Darlington 
Ry. (188(;L :i3 (Jli. D. 571. 

1042. Does not cure ultra vires proceedings.] — 

Ratson V, JjONDon School Board (1903), 67 
.1. B. 157 ; 20 T, L, II. 22 ; 2 L. C. R. 116 ; sub- 
sequent proceeduujs (1901), 69 J, P. 9. 


Sub-sect. 2.- On maktno Deposit by way op 

Security. 

A. Aseertahvment of Amount to be deposited, 

(n) lu (iencral, 

1043. Notice to treat for whole property — Entry 
on part only — Deposit on account of part only 
insufficient.] — A railway eo. gave notice of their 
intention to take ten pieces of land, authorised 
to be taken by tlieir special Act, according to 
J-<ands Act., 1845, s. 18. They afterwards entered 
upon eight of sucli pieces only, A had them valued, 
A deposited f In* amount of valuation in the bank, A 
ga.ve sec’ui’ity by ])ond und<T tlieir corporate seal, 
but. wit hold suretii’s, t-o t he; landowin*i’s, under 
s. 85 : — Held : (I) the eo. eoul<l not enter on less 
than all the lands comprised in their original 
notice, A deposit the value of A give security for 
such less (Riant if y ; (2) two sureties were reejuired 
iis w(41 when tlie bond is giv'en by a corpn. as by 
an individual. 

(2) Sembte : tlie several bond of the eo. A joint 
bond of the sureti<*s is insudiieient. 

(4) Jt is gein*rally irieumbent on a co. S(*eking 
to avail themselves of hands Act, J815, s. 8.5, to 
sJiow satisfactorily A ch’arly that they liavo 
fulfilled its conditions A eonqilied witli its 
reqiii.sitions ; A if there is room for doubt, the 
landed pi’oprictor should have the beiicHt of the 
doubt. 

(5) Pertain landownei’s, by their original bill. 


.sought to restrain a railway co. from entering on & 
taking eight out of the t/cn pieces of land which 
they had originally given notice of their intention 
to take. Having obtained an injunction on this 
bill, they filed a supplemental bill, alleging that 
the ton pieces fornieil part of a “ manufactory 
within l^nds Act, 1845, s. 92, A pra^ng for an 
injunction restraining tlie co. from taking posses- 
sion or assessing the value of t/he ton pieces before 
a jury, without taking tlie whole “ manufactory ” ; 
'--Held: the landowner not entitled under the 
circumstances to tlie injunction. 

Semble. : the teim “ manufactory ” in s. 92 
means the actual manufactory A not also the con- 
veniences adjtuning it.-" Bar.ker v. North Staf- 
fordshire Ry. (V). (1848), 2 Do tl. A Sm. 55 ; 
5 Ry. A Pan. Pas. 401 ; 10 D. T. O. 8. 290 ; 11 
L. T. O. 8. 42, 245, 451 ; 12 Jur. 224, 575, 589 ; 
64 E. R. 25, I.. P. 

Annotatwns : — As to (1) Consd. L. Sc Y. Ry. v. Evans (18.51), 

1.5 Beav. 322. Expld. Wolistor v. 8. K. Ry. (1851), 1 

Sim. N. S. 272. Consd. Lavers v. L. (L P. (1905), 03 L. 1. 

233. Reid. Dakin v. L, Sc N. W. Ry. (ISHD, 3 Do G. & Sm. 

414. 

1044. Notice to treat for part of premises- 
Owner giving notice requiring promoters to take 
whole— Deposit necessary on value of whole 

premises.]- - A railway co. gave notice to pltf. that 
they slioidd require to take a part- of his vvorksliop 
for the purposes of their railway. Pltf. gavi^ a 
counter-notic(‘, under Lands Acf., 1845, s. 92, that 
the CO. must take the wliole of the premis(\s. The 
CO., howeV(:jr, took possession of only a part, A 
paid into ct-, the ascertained value of that portion 
only i-^Ueld : the co. were bound t o i>ay into 
ct. tlie value of the whole promi.ses, A could not 
be allowed to taki* i>osscssion of part, paying only 
for that part . — (tiles i\ London, C’hath AM A 
Dover Ry. Co. (1861), 1 Drew. A 8m. 106; 20 
L. .T. Ph. 603 ; 5 L. T. 479 ; 7 .)ur. N. 8. 509 ; 9 
W. R. 587 ; 62 E. K. 435. 

Antiokilions : — Apld. Gardner r. Cliarin^r (JroHS Ry. (18(51), 

2 John. Sc 11. 218. Reid. Gibson v. Hammersmith Ry. 

(1803), 32 L. J. Ph. 337. 

1045. .J V NDERW(.)OD c. Bed- 

ford A Pam BRIDGE Ry. (Vi. (1861 ), 7 ,1 ur. N. 8. 94 I . 

1046. S. I\ Dadson V. East Kent Ry. Co, 
(1859), 7 Jur. N. 8. 941. 

Liability of promoters to take whole property 
generally.! — See Part VI,, 8ects. 4 A 5, ante. 

1047. Compensation claimed — Agreement be- 
tween surveyors of owners & promoters— Confers 
no right of entry on promoters.!— Foil d v. Ply- 
mouth, Devonuort a South Western Junction 
Ry. Pu., I1887J W. N. 201. 

(b) By Surveyor, 

1048. Appointment -Who may be appointed - 
Valuer of promoters - Not disqualified.! — Lancj- 
iiAM V. PREAT Northern Ry. Po. (1818), 1 De G. A 
8m. 486; 5 By. A (’an. (-Vts. 263, 1(1 Ji. J. Ph. 
437 ; 9 L. T. O. 8. 452 ; 1 1 Jur. 839 ; 63 E. R. 1 1 60. 
AfiriotcUiotis :~~KBJltd, Kx p. G. N. Ry. (1848), 5 Ry. & (Jan 

(JOH. 2G9 : WallD v. Wallis (1859), 1 Drew. 458 ; Potter 

V. Mot. Ry. (1804), 10 L. T. 777. 

1049. Form of Instrument.] -(1) The iustru- 

ment by which a surveyor is appointed under 
Lands Act, 1845, s. 85, need not specify either tlie 
lands wliich tlie surveyor is to value, or the eoui*se 
of the railway. 


PART Vni. SECT. 2, SUB-SECT. 3.— 

A. (a). 

k. Deposit (ha s not cover etmts, I — 
11*1(1 : under LaniK (Scot.) A<'t, 1815, 
H. 84, nhon^ eonsiirnation is iinidu hy 
\^a.v of WHMirity, to eiiahlc a ry. eo. to 
enter upon imssession of land befoni 
pxiifhaae, sueJi ilej»osit is onl^ intended 


to cover the jnireliaso-inoney or eom- 
pensatlou olaiiuod, or the party’s 
interest therein, & does not 
expenses. -EinMniuan, Rkutii Sc 
Di^ndkk Ry. Po. r. Hone (1854), 1(5 
Dnnl. ((Jt.. of SosH.) 1041 ; 20 8c. Jur. 
558.- SCOT. 


—Hailwoy Act, s. 8.] — An 
order made, nmier aijove scot., in 
ehanibei’H for payment out of moimy 
deposited hy a ry. eo. as seeiirity for 
land taken, is not appealable as a 
lU’oeeediiiff instituted in a superior et. — 
Panadian I’AciKic Ry. Po. v. Lito-e 
Seminary ofSie. Th^iuesk (1889), 10 
8. P. U. 000.— CAN. 


I. Onkr for payimiU out — W hether 
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(2) The sureties in a bond to be given to the 
landowner, under that sort., may be apfjointed 
without notice to the landowner ; buti tlie money 
secui’ed by it ought not to be rriadt; payable “ on 
demand, to pay the owner, or on demand to 
deposit in the bank the amount when determined. 

The condition of the bond ought to adopt the 
words of the sect., At make the money payable 
either to the obligee or into the Bank of England, 
“ as the case may require.” 

(3) Money paid into the bank under s. 8(1, to 
the^ credit of ex p. the promoters of th(' under- 
taking, the account of tln^ landowner, is rightly 
paid in. 

(1) A notice given by a railway co., under 
Railways Act, 1845, s. 32, of their intent ion t o take 
teinporary i^ossossion of land, ought to state foi* 
which of the purposes mentioned in that sect, the 
land is meant to be used. A nofjcc that the co. 
intend to enter upon the land for those purposes, 
or some or one of them, is not sufficient. — PoYNi>p:a 

r. Great Noktiipujn B y. Co. (1847), 1(1 Sim. 3 ; 5 
Ry. & Can. Cas. 19(1 ; 10 L. .1. Ch. 141 ; 9 L. T. O. S. 
.510, .531; 11 .hir. 01(1; (10 E. R. 773; affd, 
2 Ph. 330, L. C. 

Aunoiaiinns : — As to (2) Distd. VVllloy v. S. K. lly. (1H49), 

1 11 & Tw, tii). Expld. CJotter i\ Met. Ry. (ISGl), 10 L. T. 

777. 

(c) 77n* Valuaiion. 

1060. Proper valuation -What Is—Not valuation 
where surveyor never entered premises vaiued.) — 

(1 ) A valuation nuuh* by a .surveyor appoint(‘d 
under lands Act, 1815, s. 85, who never (entered 
(lie buildings valu(»d, is not a ]»rop<‘r valuation 
within the sect. 

(2) The valuation must includ<* fixtures. 

(3) A bon<l mad(‘ under sa.in(‘ seet., the condition 
of which was, that if the i-ailvvay co. sliould at any 
iiint^ thereafter [)ay to plt-f. uv depo.sit in the Bank 
of England tlu* purohase-nioney or co.npiuisalion 
re<pjired by the Act-, is not- a proper bond within 
tlu* sect . - Co'iTEi?- r. .Metkopot.itan Ry. Co. 
(1801), 4 New Bep. 454 ; 10 E. T. 777 ; 28 .1. P. 
759 ; 10 .lur. N. S. 1011; 12 W. B. 1021. 
Avnotatum :--As i> (I) Distd. Uiver Ro<Ioti t’o. v. Otirkiiig 

Town LI. J). (\ (1002), 1<S T. h. n. OOS. 

1061. Valuation where surveyor has 

considered whole matter -Although alleged to be 
inadequate.]' Wbert* a surv<!yoi* who had been 
.appoint-(‘d by the Board of 'Irade under Bailways 
Aet, 1807, s. 30, to value tOaiiua.nt’s interest in land 
to l)e taken by a j’ailway co,, A the compensation 
to be paid t-o him for all damage causc'd by the 
t‘xocution of tlie works, so as to ent-Ule the co. to 
lake possession of the land under Lands Act-, 1845, 

s. 85, b(‘fore the compensation was asc<u*tained, 
bad made* a valuation which purported to include 
all damag(* Ac injury: — Held: an injunction to 
restrain the co. fi*om taking ])osses.sion of the land, 
upon the ground that the surveyor’s valuation 
was gro.ssly inadequate, must be refused. Biver 
Boden (V)., Ltd. t \ Harking Town Lrhan 
Dlsthtot (V>uncil (1902), 18 T. L. B. 008; 40 
Sol. .lo. 513, C. A. 

1062. What must be included in — Trade fixtures.] 

— Ujuson V’. Bammehsmith A City By. Co. (1803), 


2 Drew. Ar Sm. 003 ; 1 New Rep. 305 ; 32 lu .1. Ch. 
337 ; 8 L. T. 43 ; 27 .L P. 132 ; 9 .Tur. N. S. 221 ; 
11 W. R. 299 ; 02 E. R. 748. 

Annotatiom : — Consd. Hunter r. Dowling, flS05] 2 Cli. 223, 
Reid. L'ottorr. Mot. Ry. (18G4), JO L. T, 777. 

1053. .] — CkHTER l\ M?)TROrOIJTAN 

Ry. tk)., No. 1050, ante. 

1054. Compensation for severance.) — Field 

n. Carnarvon & I.lanberis Ry. ('o. (1807), 
L. R. 5 Eq. 190 ; 37 L. ,1. Ch. 170 ; 17 L. T. 531 ; 
JO W. R. 273. 

Annotation : — -Consd. Looycniore r, Tivoi’ton & NorOi Devon 
Jly. (1882), 22 Ch. D. 20. 

1055. Not compensation for minerals.] — 

p, Neath A:- Brecon Ry. Co. (1870), 2 Ch. D. 

201 ; 1.5 L. .7. Ch. 19() ; 24 W. R. 357. 

1056. Undervaluation — Court will not interfere — 
By injunction — Valuation purporting to include all 
damage & injury.] — JtiVEU Roden Co., 1/i’d. v. 
Barking I'own IL. an District (Council, No. 
10.51, atd€» 

H. Payment of Deposit into Bank, 

See Lands Act, 1845, s. 85. 

1057. To whose credit Credit of ex parte pro* 
moters.] — Poynder v. Great Northern By. Co., 
No. 1019, ante, 

C, Deallny lelih Deposit, 

See liiinds Act, 1845, s. 87. 

(tt) In CiencraL 

1058. DllTerence between sum deposited & 
ultimate price agreed- Must be paid into court.] — 

Bx p. J LONDON, Tilbury At Southend B y. Co. 
(1853), J W. li. 533. 

1059. — .] — Where a railway co. took 

possession of pltf.’s land, under Lands Act, 1815, 
s. 85, i)aid into ct. 1^808, as the v^alue of tlu* land, Ad 
the land was afterwards duly valiu'd af^ £1,227, 
pltf. movi‘d for an ordei* directing the co. to ])ay 
the dilTerencej in the va7ue into ct. : —Held : the 
dilTei’enct* must l)e paid in forthwith, — AsHFOiiD 
V, London, Chatham A Dover Ry. (7). (1800), 
14 L. T. 787. 

1060. Equitable mortgagees — Whether entitled 
to have mortgage debt discharged out of deposit.] — 

Martin v, London, Chatham A: Dover Ry. Co., 
No. 2919, post. 

{b) On Application of f*ronioters, 

1061. Service of petition for return of deposit— 
On landowner — Unnecessary — Vendor’s costs paid.] 

— Bx p. Eastel’N Counties Ry. Co. (1818), 5 
By. Ad Vlui, Cfis, 210. 

1062. — .] Re Pollock, 

Bx p, Windsor, Staines Ad South Western Jty. 
Co. (1849), 13 Jur. 790 ; sabscqiienl proceedings^ 
sub novi. Re Windsor, Staines Ad South Western 
Baij.way A(’T (18.50), 12 B(*av. 522. 

1063. — — Landowner’s consent 

proved or obtained.) Re Dyson, Bx p, Hitddejls- 
PIELD CORPN. (1882), 49 L. T. 730. 

1064. After considerable lapse of 

time.] — Bx p. L^lncashire A: Vorksjurk Ry. Co, 
(1889), ,55 L. T. 58. 

Auiwlation : - Folld. Kx p. Mid. Ry. (1891), 38 .Sol. .To. 289, 


PART VIII. SECT. 2, SUB-SECT. 3.— 

C. (b). 

m. SenHcr of petition for return of 
de'jKisit — On all j^^t^ties iiUeresled — 
Necessary ,] — A ry. co, rp<j\iiriiig lands 
in poHsesHion of R. lodged in ct. (ho 
amount of the valuaiion niado by a 
aiirvtW'or upj»ohited by two J.I, under 
Lauds Aot, ISl.'i, s. 8.'), to tlio <‘redit of 
R. He all oilier pcrnoiiH int<*re«ted in tJie 
landH, & gave a bond to R. con- 


ditioned to pay couipensation to which 
ho might bo eulitJod. They siili.sc* 
qucnt.ly paid the conipcnHatioii, A: 
ul>taincd a conveyance & a ro«lcliv(‘ry 
of the bond t<» be cancollod. The cl., 
rjotwitlistanding, refused lo allow the 
CO., wit limit notice, to draw the money 
out of ct., but granted conditional 
order for repayment to lie mad<^ 
absolute in ChambciH . — lie Inisii 
South Eastkrn Hv. Co, v. Kkxknmv 
(1817), 9 L. T O. .S, -IR. 


n. H Iten return of deyosit ordered 
— Not wken award traver.sed.Y—X draft 
award stated, under Rys. Act (Ir.), 
J85], a sum as the sum to bo deposited 
in roKpoct to iainl required by a iMirpii. 
Tlie corpn. lodged that sum, iC. went, 
into possession. The linal award 
awarded a siualler sum. JVnding a 
traverse, the of. refused to refund the 
dtfferonee to Iho eorpn.- -Ite. Duplin 
ConcN. WirKUwonK-s (iHGti), 17 
1. (’ll. R. 10.— IR. 
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Sect. 2 . — Entry hejore •purchase or payment: Sub- 
sect 3, C. (6) d' (c) ; fmh-sect A.d: B. ; sub-sect. 
5. ?/. 3.1 

1066. J]—Ex p. Midland 

Ry. Co, <1804), 38 8ol. Jo. 289. 

Annotation Consd. Er p. Mid. Hy. (1903), 89 L. T. 545, 

1066. Necessary.] — Ex p. South 

Wales Ry. Oo. (1850), 0 Ry. & Can. Cas. 151. 

1067. On parties named in account — 

Necessary.] — Ex p. London &, Nokth Western 
Ry. Co., n8871 W, N. 128. 

1068. When return of deposit ordered —Payment 
of costs otherwise provided for.] — Ex p. Great 
Northern Ry. Co. (1848), 16 Sim. 169 ; 5 Ry. & 
(^an. (^as. 209 ; 17 L. J. Ch. 314 ; 11 L. T. O. S. 
285 ; 12 Jur. 885 ; 60 E. R. 837, L. 0. 

1069. Although question as to costs pend- 

ing.] — Wlierft a railway co. had taken possession 
of land deposited the piirohase-money in ct. 
nndei* Lands Act, 1845, s. 85, the sum so deposited 
is not subject to any lien for the vendor’s costs, & 
the CO. may get it paid out of ct. while a question 
as to such costs are pending between the vendor 
<fe the co . — lie London <fe Houth Western Rail- 
WAY" Extension Act, Ex p, Stevens (1848), 2 
Ph. 772 ; 5 Ry. & Can. (^as. 437 ; 13 L. T. O. S. 
338 ; 13 Jur. 2 ; 41 E. R. 1142, L. C. ; ajfg. S. C. 
sub nom. Ec J..0ND0N Southampton Railway 
Extension Act, 16 Sim. 165. 

ArimitatiovH : — Consd. Tottorilium Sc Hanipst-cad Junction 

\iy. (IHHG), 14 W. Jt. fi09, Folld. Ee Neath & Brecon Ry. 

(1874), 9 ('ll. App. 2fi3. Refd. Re Mutlow’s Trusts (1878). 

27 W. U. 2L5. Mentd. He Pollock. Exp. Windsor, Staines 

& South Wostorn Ry. (1849). 13 Jur. 700. 

1070. Although costs disallowed by master 

unpaid — Action still pending.] — Ee Wimbledon 
^ Dorkincj Rv". Act, J857, Ex p. Wimbledon &> 
Lohkino Ry. Co. (1863), 9 L. T. 703. 

1071. On payment into bank of compensa- 

tion awarded — After refusal of landowner to com- 
plete.]— The owner of cert^iin land required by a 
railway co., on being served with the usual notice, 
stated his desii'e t o have the amount to i)o paid to 
him for compiuisatlon A:- damages settled by 
arbn. under l^ands Act, 1815. Arbitrators were 
accordingly appointed by tlie landowner At the 
CO,, At, tliese arbit-ratoi*s not being able to agree 
upon an Tunpire, an umpire was ultimately aj.)- 
pointed b> the (^omrs. of Railways. In the mean- 
time, the co., having paid into the bank the amount 
claimed by the landowner At- having given the 
bond requir(‘d in such cases by th(i Act, entered 
upon the land. The arbitivators not having made 
their award in time, t he ipiestions of compensation 
At damage came before the umpire, wJio made his 
award, giving the landowner a much k'ss sum than 
that claimcrd tiy him from the co. The landowner 
having rtifused to deliver an abstract- of title or to 
t-ake any steps for conveying the land, the co, pro- 
ceeded imd('r t iie provisions of the Ac-t- applicable 
to such a cas<‘ At- paid into the bank the sum 
awarded by t-lio umpire. Tiien they presented a 
petition for payment out to them of the sum paid 
in by them before taking possession of tlu* land. 


The landowner, in the meantime, had taken pro- 
ceedings at law to set aside the award on various 
grounds, but without success, & was, at the time 
when the petition was presented, prosecuting an 
action against- the co. to rccovcT the amount 
originally claimed by him. Under these circum- 
stances the landowner opposed the petition of the 
CO. : — Held : the landowner was not entitled to 
avail himself of the security provided by the Act 
in the deposit of the money, & at the same time 
to repudiate the proceeding, the boned t of the 
result of which it was the object of the Act thus to 
secure to him. — Re F 00 K 8 (1849), 2 Mac. & G. 357 ; 
42 E. R. 138, L. 0. 

1072. Evidence that condition of bond 

satisfied — Production of bond.] — Re London Ac 
North Western Ry. Co. (1872), 26 L. T. 687. 
Annotation : — Consd. Ex p. Mid. Ry. (1903), 89 L. T. 545. 

1073. & payment to parties 

approved by obligee.] — (1) Wlion under Lands 
Act, 1845, s. 85, a railway (;o. have entered into 
possession of land which they are authorised to 
take, giving a bond to the pemon who claims to 
be entitled to i-lie land, Ac depositing money in 
ct. as provided by that sect., the co., having 
satisfied <-he conditions of the bond Ac showing 
that it has been delivered up to them, are entitled 
upon a petition by themselves Ac the obligee of the 
bond, to have the money deposited repaid to them, 
without proving that the purchase-money of the 
land has been paid to the pei-son.s really eiitith.;d to it. 

(2) The rights of any person, other than the 
obligee of the bond, having an interest- in the land 
are protected by Lands Act, 1845, s. 124. — Ex p. 
Midland Ry. Co., [1901] 1 Ch. 61 ; 73 L. J. Ch. 
64 ; 89 L. T. 545 ; 20 T. L. R. 72, 0. A. 

1074. To whom return of deposit ordered — Pro- 
moters’ secretary -On petition being sealed with 
promoters’ seal.] — Ex p, I^ondon Chatham Ac 
Dover Ry. Co. (1860), 3 L. T. 237 ; 8 W. R, 636. 

1075. Costs — Parties properly served — But 
appearing after cesser of interest in deposit — Failure 
of promoters to tender such sum as would cover 
parties’ costs of taking legal advice — Parties entitled 
to costs of appearance.] —Ex p, IjONdon Ac South 
Western Ry. Co. (1869), 38 Jj. J. Oh. 527. 

Sec Lands Act, 1845, s. 80. 

(c) On Application of Landowner. 

1076. Applied towards payment of purch-ase 
money.] — Beti'y v. London, C-iiatham Ac Dover 
Ry. Co., [1867] W. N. 109. 

1077. On non-performance of condition of bond — 
Payment out of fund in court to landowner ordered.] 
— Ee Mutlow’s Estate (1878), 10 Ch. D. 131 ; 48 
L. J. Ch. 198 ; 27 W. R. 245. 

Other remedies.] — Sec Sub-sect. 5, post. 

Sub-sect. 4. — On Giving of Bond with Sureties. 

See Lands Act, 1845, s. 85. 

A, Validity of Bond, 

1078. Form of bond — Conditioned for payment — 


PART VIII. SECT. 2 , SUB-SECT. 3.— 

C. (c). 

o. On 7wn-p( rfonnanee of ran- 
dUitm of hand- "No payment of fund in 
eourt to landitu'ner ordered when validity 
of award sub judice..}- -On a petition for 
warrant to uplift consigned money 
uiuJor LandH (Scot.) Act), 1845, s. 80, 
the ct. refiiHOd tho petition on the 
ground while an action of reduction 
challenginfr the validity of the award 
was 8uh judiee, it could not be said the 
CO. were in default in performance of 
the conditions of a hond entered into 
in further security of compensation. — 


Main v. Lanarkshire & Dumbarton- 
shire Ry. Co. (1895), 2 L. T. 5C1 ; 
22 R. (Ci. of Sees.) 487 ; 32 Sc. L. R. 
357.— SCOT.. 

p. Payment out of compensation 
awarded- Includes legal rate of interest 
from date of entry.] — -tie, CLARK & 
"PoRONTo, Grey & Bruce Ry. Co. 
(1909), 18 O. L. R. 028 : 13 O. W. H. 
099 ; 9 (Jan. Hy. Cos. 29t). — GAN. 

PART VIII. SECT. 2, SUB-SECT. 4.— A. 

a. Form of bond — Undefined land 
— 7’o parties with different rights jointly 


— Hand irregnlar.] — A bond given under 
Lands Act, 1845, s. 85, by a- co. to an 
owner of land ouU^rod upon is jnsnfH- 
ciont, if it do not define the land, & 
if it is made jointly t-o parties liav- 
Ing dlirerent rigiits. — Williamson v, 
(Courtney & St. Kilda & Brighton 
Railway a™, 1857, 1801 (1862), 1 
W. & W. 21, lOl.—AUS. 

r. Bond void — Whem notice of 
ahandemment or desistrnent given .) — 
Nihan V. St. Catharines & Niagara 
Central Ry. Co. (1888), 16 O. R. 
459.— CAN. 
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“On demand “—Bond Irregular.] — Langham v. 

Great Northern By. Oo. (1848), 1 De G. & 8m. 

486 ; 6 By. & Can. Oas. 283 ; HI Ij. J. Oh. 437 ; » 

L. T. O. 8. 4.72 ; 11 Jur. 839 ; 63 R. B. 1160. 

Annotcdwtis Expld. Cotter V. Met. Ry. (1861), 10 L. T. 

Ill' 5 Jly. & Can. Can. 

269 ; WalliH v. WolHs (1859), 4 Drew. 458. 

1079. “ Or on demand to deposit 

In bank.'^J— roYNDP^R v. Great Northern Ry. 
Co., No. 1049, ante, 

1080. To plaintiffs “ jointly 

Plaintiffs tenants in common — Bond irregular.] — 

Lanoham V, Great Northiorn Ry. Co. (1848), 
1 De G. & 8m. 480 ; 5 Ry. & Can. Cas. 263 ; 1 0 
L. J. Ch. 437 ; 9 I.. T. O. 8. 452 ; 11 .Jur. 839 ; 63 
E. R. 1160. 

AnjMtaUms : —nM, Cotter v. Met. Ry. (1804), 10 L. T. 
Ill' (1848)* ft Hy. & Can. Cas. 

1081. To obligee or into Bank of 

England as case may require.*'] — Poynder v. 
Great Northern Ky. Co., No. 1049, ante. 

1082. On deposit in Bank of England 

“or otherwise '* Bond irregular.l~~nosKiN({ v. 
PiilixiPS (1848), 3 Exch. 168 ; 5 Ry. & Can. Cas. 
560 ; 18 L. J. Ex. 1 ; 12 L. T. O. S. 198 ; 12 Jur. 
1030 ; 154 E. R. 801. 

AunM^ons Refd. Cotter r. Mot. Ry. (1864). 10 Jur. N. S. 
1014. Mentd. Davis r. Undenvood (1857), 22 J. P. 8: 
Morgan r. Hardy (1886). 17 Q. H. D. 770 ; Rust v. Victoria 
Graving Dock Co. & Dotjdoii & St. Katharine Dock Co. 
(J887), 8G Cli. D. 118 ; Joyner v. Weeks, [1891] 2 Q. R. 31. 

1083. To landowner “ his heirs, 

executors, administrators or assigns “ — Bond 
irregular.]— 11 osKiNH r. Phillips (1848), 3 Exch. 
168 ; 5 Uy. A: (Jan. Cas. 560 ; 18 h. ,1. Ex. 1 ; 12 
L. T. O. S. 198 ; 12 ,Jiir. 1030 ; 154 E. R. 801. 
Annotatinm Refd. Cotter v. Met. Ry. (1864), 10 Jur. N. S. 

101 i. Mentd. Davis v. Underwood (1857), 22 J. P. 8: 
Morpranr. Hardy (1886) 17 Q. B. D, 770 ; Kiiat v. Vioteria 
Graving Dock (Jo. & J.omlon & St. Katharine Dock Co. 
(1887) 36 Ch. D. 113 ; Joyner r. Weeks, [1891] 2 Q. B. Jl! 

1084. To A. B. his executors, adminis- 

trators or assigns — No reference to “ iiie parties 
interested In premises.'*] — Willey v. South 
Eastern Ry. Co., No. 1026, ante. 

1085. Of purchase-money “ at any 

time hereafter.''] — C otter v. Metropolitan Ry. 
Co., No. 1050, mitc, 

1086. Several bond of company — Joint bond 

of sureties— Insufficiency of bond.] — Barker v. 
Norot Stafforoshire Ry. Co., No. 1043, ante. 

1087. Recital of quantity of land required.] 

—Willey v. South Eastern Ry. Co., No. 1026, 
ante. 

1088. Effect of bond — Based on ineffective claim 
for compensation — Confers no right of entry.] — 

Ford v. Plymouth, Pevonport & South 
Westijhn JuNCTKm Ry. Co., [1887] w. N. 201. 


li. Sureties, 

Sec Lands Act, 1845, s. 85. 

1089. Necessity for — Bond given by corporation.] 

— Barker v. North Stapfoudhihre Ry. Co., 
No. 1043, ante. 

1090. Appointment of— Who may be appointed- 
solicitors to promoters can be appointed.] — Lang- 


iiAM V. Great Northern Ry. Co. (1848), 1 Do G. & 
Sm. 486 ; 5 Ry, & Can. Cixa. 263 ; 16 L, J. Ch. 
437 ; 9 L. T. O. S. 452 ; 1 1 Jur. 839 ; 03 E. R. 1160. 
Aniiotaiions : — Mentd. Ex v- G. N. Ry. (1848), 5 Ry. Can, 
Cas. 269 ; Wallis w Wallis (1859), 4 Drew. 458 ; Cotter u. 
Mot. Ry. (1864), 10 L. T. 777. 

1091. Without notice to landowner — 

Validity of.] — Poynder v. Great Northern Ry. 
Co., No. 1049, ante. 

1092. Valid.] — Langham v. Great 

Northern Ry. Co. (1848), 1 Do G. & Sin. 486 ; 5 
Ry. & ( Jan. Cas. 263 ; 1 6 L. J . Ch. 437 ; 9 L. T. O. S. 
452 ; n .Jur. 839 ; 63 E. R. 1160. 

Annofalittns : — Mentd. Kr p. (). N. Ry, (1848), 5 Ry. & Can. 
(Jos. 269 ; Wallis u. Wallis (1859), 4 Drew. 158 ; Cotter 
V. Mot. Ry. (1864). 10 L. T. 777. 

1093. Without objection by landowner — 

Approval by Board of Trade.] — ^Tiverton <fc North 
Devon Ry. Co. v. Loosemorb, No. 1035, ante. 


Sub-sect. 5.- -Remedies on Default. 

1094. Onus of proof that Lands Act, 1845, $. 85 
complied with —On promoters.] — Barker v. North 
Staffordshire Ry. Co., No. 1013, ante. 

1095. Defective bond —Injunction to restrain 
promoters from continuing in possession — Granted.] 
— Daubney V, Manchester, Sheffield & 
Lincoln Ry. Oo. (1847), 10 L. T. O. S. 283. 

1096. Default in payment of bond — Injunction to 
restrain promoters from continuing in possession — 
Until purchase-money paid — Not granted.] — A 
railway co., by agreement with a landowner, were 
let into possession of laud which they required for 
part of their land, & made their railway over it, 
giving a bond for payment of the purchase-momiy 
on a future da^. Default was made in payment 
of the bond : — Held : tiie landowner was not 
entitled l/O an injunction to restrain the co. from 
continuing in possession until the purchase-money 
was paid. 

Qu. : whether the landowner might not be 
entitled to a rtjceiver, or to have the purchase- 
money paid into ct. — ^Pell v. Northampton & 
Banbury Junction Ry. Co. (1866), 2 Oh. App. 

1 99 ; 36 L. J . Ch. 319; 15 1 .. T. 1 69 ; 30 .T. P. 787 ; 
12 Jur. N, S. 897 ; 15 W. R. 27, L. .IJ . ; suhsc(fuent 
proceedings (1868), 16 W. R. 1977 ; sid) noni. Pell 
V. Midland Counties South Walios Ry. Co. 
(1809), 20 L. T. 2S8, L. C. 

AntwtationH —'ExplA. Sc Distd. Winclioster v. Mid -Hants 

Ry. (1867), ]j. R. 6 E(i. 17. Consd. Muiins v. Islo of Wigrht 

Ry. (1870), 5 Ch. Api). 114. FoUd. Latimor r. Aylesbury 

& Buckingham Ry. (1878), 9 (Ui. D. 385. Mentd. Ee 

Cambrian ilys. (1868), 16 W, R. 346. 

- — Right to payment out of deposit.] — See 

Sub-sect. 3, C, (c), ante. 


Sect. 3.— COSTS OF ENTRY. 

Sheriff's costs of warrant to give possession — 
Money deposited In court.] — Sec Part XIL, Sect. 3, 
post. 


part viii. sect. 2, sub-sect. 4.— b. 

1089 i. Necessity for — no 7 id yiven hy 
corporatitm .] — Under Lands (Scot.) Act, 


1845, H. 84, a co. is bound lo find two 
euretlen for a Burn equal to the pum 
deposited & a bond by itH ‘JtH.'irotary 
without HureticB is not Hiittlclont. — 


RADOLTFin? V. Gl.A.S(iOW. DUMFRIES, 
ETC. Ry. Co. (1847), 9 Dunl. (Ct. of 
Sobs.) 1462 ; 19 Sc. Jur. 640.— SCOT. 
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Compulsory Purchase op Land and Compensation. 


Part IX. Assessment of Compensation after Entry or 


Injurious 

Sect. 1. —UNDER LANDS CLAUSES ACTS. 

See l^ands Act, 1815, ss. 22-08. 


Suu-sECT. 1 . — In Ceneijae. 

When right to compensation arises— For iands 
purchased or taken.] — See Part JIl., Sect.. 1, anie, 

For injurious affection.] — See Pari HI., 

Sect. 3, mite. 

1097. Application of Lands Act, 1845, s. 68 — To 
land taken under s. 85.]— (1) Although the com- 
pulsory taking of land under tJie Pailway Acts may, 
to a ctjrtain extent- & for certain puriroses, place the 
CO. tlu? landowner in the relative position of 
purchaser A vendor, yet it does not follow that a 
ct. of equity will decree the sijccilic performance of 
such sales. 

(2) Qu. : whetlier in a case depending exclusively 
on a notice to take land given by a co. under Lands 
Act , 1845, the ct. will interfere to compel the co. 
to adopt the subsequent proceeding.s directed by 
the Act for giving compensation to the landowner. 

In a case where .such a notice had been followed 
by a claim to compensation on the part of the 
landowner, & a subsequent agrecunent between the 
parlies, which claim tfe agreement were however 
ultimately abandoned k rejjudiated on botli sides : 
— Held : (3) the co., who W(‘i'e in ))os.session of the 
land, could not be compelled to summon a jury ; 
(I ) the not ice per se did not give tin* ct. juri.sdict ion ; 
(5) the rights of the parties were to be r(‘gulated 
by Lands Act, 184.5, ss. (18, 85 ; (5) s. (18 applied 
to the case of land taken undei* s. 85.- -Ai)A3IS v. 
j^ON])ON k Blac kwale By. (\). (18.50), 2 Mac. k G. 
118 ; (1 By. k Van. (^as. 271 : 2 H. k Tw. 285 ; 19 
J.. .1. (li. 5.57 ; 10 L. T. O. S. 277 ; 14 ,Iur, (579 ; 
42 K B. 1(1, L. C. 

JmiotaHons : — jii< to (1) Consd. Hill r. (J. N. By. (1854), 

.‘i Kq[. Kcj). .'121 , I’iiichiii V, London & Bluukwuit By. 
(18.54), 1 K. & J. :M ; LeoniiiiKtor Canal Navigation Co. V. 
SlirewKliurj’ & Hcrcforcl Hy. (1 8,57 ), .‘i K. & J. 0.54 ; BoReiit ’.m 
C nnai Co. r. Ware (18.57), 2a Bcav. ;57ri. Apld. Lind v. 
Jnle of Wifirht Ferry (1802), 1 New Bep. ta. Consd. Jtc 
Cury-KlvveH’ CVjiilract, jlUOO] 2 Ch. 14a. Refd. Salisburv 
r. G. N. By. (18.52), 17 Q. H. 84(i ; iVr PiKott 8: G. W. B>^ 
(1881), 18 CJ). J). 140. As to (2) Consd* ivierceru. Llv<‘ri»ool, 
8t. Helen's & Suntl» Lancashire B>., IllHiai 1 K. B. 0.52. 
Reid. Wild r. Woolwich B, C., IIUOU) 2 Cli. 287. .4« to (a) 

Consd. Hardliiff r. Met. By. (1872). 7 ('h. Ai>j>. 1.54. Refd. 
Hedley v. Bates (1880), 40 L. Ch. 17(h to (4) Consd. 
luffc V. Birin iiiMrham, Wolverhainjiton 8: Stour Valiev Bv, 
(186a), 1 Sin. k G. a47. Distd. ISfahon r. Stokes Bay By. 
& Pier Co. (1802), 1 New Bep. 8 1. As to (.5) Refd. Stwdton 
V. G. W. & Brentford By. (1870), 40 L. J. (Jh. 61, ii. 
Aft to (0) Folld. i)oe il. Artnit-slead r. North Statfordshiro 
U>. (18.51), 10 y. B. ,520. (iruernlly, Consd. Haynes v. 
Haynes (1801), 1 Drew. & Sm. 420. 

1098, — Duty of landowner to initiate 

proceedings.] — Dov : d. Armitsteat) r. North 
Htaffordshike B y. Co. (1851), 1(5 Q. B. 52(5 ; 20 
h. J . Q. B. 249 ; 17 L. T. O. S. .59 ; 15 Jur. 914 ; 
117 E. R. 980 ; subsequeiii proceedinqs (1852), 19 
T.. T. O. S. 374. 

Anrwtaiions .•'—'Rein, B. v. York, Newcastle & Berwick By., 
K. V. L. & y. By. (1851 ), 0 By. k Can, C-as. 048 ; Salisbury 
V. G. N. By. (1862). 17 Q. B. 840 ; Tiverton & North Jlevon 
Hy. r. LooMcmore (1884), i) App. Can. 480. Mentd. Hoe d. 


Atfection. 

Hiideon v. Leeds & Bradford By. (1861), 10 Q. B. 700; 
Worsley r. South Dtwon By. (18,51), 16 O. B. 680 ; Sparrow 
V. Oxford, Woicowter & Wolverhampton By, (1852), 7 
By. k Can. Cas. 92 ; May v. (1. W. By. (1872), L. B. 7 Q. B. 
864 ; Dowlintf r. Pontypool, (’aerleon k Newjmrt By. 
(1874). L. B. 18 Eq. 714 ; Finch r. L. k H. W. By (1889), 
60 L. T. 860 ; ])ona]<lsou »?. .South Shields C’orpu. (1899), 
79 L. 7'. 086 ; (/aniiou Brewery l^o. r. Central Omtrol 
Board (Liquor Traffic), (191 8J 2 Ch. 101. 

1099. Construction of Lands Act, 1845, s. 68 — 
“ Taken '’—Means “ actually taken.”] — (1) The 

words “ land.s which shall have been taken for or 
injuriously aifected by the execution of the 
works” in Lands Acl, 1815, s. (58, include such 
laud.s only as are actually taken or actually 
alTected by t he works. 

(2) 'J4ie owner of houses, which wnvo liable to 
be taken for making a railway under an Act of 
Parliament, received notice tmder l^iuds Act, 
1845, s. 18, from the promot.ers t hat they would be 
required for the railway, k tlio co. demanded the 
particulais of his int erest, k stated their willingness 
to purchase. 4'’lie. particidars were furnished by 
the landowner, k 154,500 wa.s claimed as com- 
pensation for taking the pi'operty, k he required 
either payment, or tiiai a warrant should be issued 
by (-he co. to summon a jury to tissess the amount. 
The CO. took no furtlier step in the matter; — ■ 
Held : the landowner could not maintain an action 
to recover the £4,500. 

(3) Where a co. give notice* tf) a party that they 
reepiire his lands for t heir woj ks, it amounts to an 
agre‘einent. by theun for the jmrehase ejf tliose 
lands, assont-e‘d to by the e)pposite party, on the 
toi'nfs of making the (jompensation in the way 
appfdnt-ed by tiie Act under which such notice is 
give*n, k binds boUi i)artie*s iinally. — Burkinsjiaw 
V. BlRMlNeJHAM k OXFOUJ) JUNCTION By. Co. 
(1850), 5 Exch. 475 ; (5 Ky. A* (km. (kis. (500 ; 20 
J.. J. Ex. 24(5 ; 155 E. U. 208. 

Atmotatwns : — As to (I) Consd. SpeneeT i\ Motropolitati 
Board of Works (1882), 22 (Vb. I>. 112. Folld. B. v. 
Mauley Smith, lift t'lmreh k London Seliool Board (1892), 
67 L. T. 197. As to (8) Refd. Salisbury v. G. N. By. (1852), 
17 Q. B. 8-10. GcrutraKij, Consd. Hayneis r. Haynes (1861), 

1 Brew, k Sm. 426. 

1100. — .] Standlsh Livicb- 

poolLorpn. (1852), J l)n‘W. 1 ; (51 E. R. 351. 

1101. ,] — K. V. Manley Smith, 

He (kiuRCH k I..ONDON School Board (1892), (57 
L. T. 197 ; 5(5 J. P. 729 ; 40 AV. IL sidi mmi. 

OnuKCH V. London SeuiooL BeiARD, 8 T, L. R. 
310, J). C. 

— J — also. No. 1112, post. 

1102. Notice of claim by landowner — Misdescrip- 
tion — Of promoters — Blackburn & Clitheroe Rail- 
way Company instead of Blackburn Railway 
Company — Sufficient.] — Eastham v. Blackburn 
By. Co. (1854), 9 Pixch. 758; 23 J. Ex. 
199 ; 2 AV. K. 377 ; 2 C. L. R. 101t5 ; 15(5 E. K. 
325. 

1103. Insufficient description— Of nature of 

interest — “Occupier” of house where business 
affected carried on- Sufficient.] — (Jamkron v. 
Charing Crc^sa Ry. (- 0 . (1804), 10 0. B. N. S. 
430; 4 New Rep. 150; 33 L. J. (J. P. 313 ; 10 


PART IX. SECT. 1, SUB-SECT. 1. 

1097 1. Application} of Lands Act, s. 68 
— To land taken uniter Lands Act, 
8. 86.] — A service of uotice to treat was 
served by a co, & the party He^^'ed 
replied by a notice sfatlng 1 »Ib title to 


the lands k tiie eompensution claimed ; 
tJie CO. neither referred the matter to 
arbitration, nor Huininoued a Jury to 
decide it : — Held : (1) the co. thereby 
acquiesced in the offer made; (2) 
seet. 68 of Lands Act, 1846, lyravea right 


of actio, to the owner of the land for 
Uic amount- claimed ; (8) socts. 08 k 86 
of above Act were not repugnant to 
each otiicr. — E aton v. Midland Great 
Western Hy. Co. (1847), 10 I. L. B. 
310. -m. 
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Part IX. — ^Assessment of Compensation after Entry, etc. 


L. T. 381 ; 10 .Tur. N. S. 036 ; 12 W. R. 803 ; 143 
E. li. 1195; revsd, on other grounds (1895), 19 
0. B. N. S. 794, Ex, Ch. 

Annotations: — -Dilltd* Healey v. Thaino« Valley Hy. (1864). 

B. & 8. 769. Mentd. llicket r. Met. Jty. (1867), L. R. 

2 H. h. 175. 

1104. ‘ ‘ Leasehold * ^ ^-Insuffl- 
cient.] — A notice by a claimant for compensation 
for lands taken by a co, under Lands Act, 1815, 
s. 68, stating his desire to iiave the question of 
compensation settled by a jury, must give such 
i*easonablo information as to tln^ nature of his claim 
as will enable the co. to rnakti an olTer. A notice 
merely describing the nature of his interest as 
“ leasehold ” is insufficient. — IIeali5Y v, Thames 
Valley Ky. Co. (1864), 5 B. At S. 769 ; 5 New Rep. 
10 ; 34 L. ,1. Q. B. 52 ; 11 L. T. 268 ; 29 J. P. 325 ; 
10 Jur. N. 8. 1182 ; 13 W. R. 44 ; 122 E. R. 1016 ; 
mhsequeni proceedings (1866), 7 B. & 8. 836, Ex. Oh. 
Antuitation : — Distd. Loverlui? w. (-ity of Loudon & Southwark 

Subway Co, (1891), 7 T. L. R. GOO. 

1105. — ‘ ‘ Mortgagee In possession 

— Whether sufficient — Premises sub-let by him.] — 

In an arbn. pltf. claimed as mtge(\ in possession 
whereas in fact he had sub-let the premises. In 
ail action on the award : — Held : ( 1 ) ( J^awrence, J .) 
the misdescription of pltf.’s interest was fatal to 
the right to recover ; (2 ) (( k A . ) defts. by proceeding 
to arbn. had waived any objection they might 
have taken. — Lovekino r. City of IiONDor4 &; 
SotiTirwARK Subway ( 'O. (1891), 7 T. L. R. 600, 
C. A. 

Sub-sect. 2.- Pboceditbk before Justices. 

See Lands Act, 1815, ss. 22, 21. 

Jurisdiction of Justices — To assess purchase- 
money & compensation generally.]— Ncc Part Vi 1., 
Sect. 2, ante. 

Applicant having interest only tenant 

from year to year.] See Part XIII., Sect. 6, post. 


Sub-sect. 3. - Procedure ry Arbitration. 

See J^ands Act, 1815, ss. 23, (J8. 

Notice of claim -Form of.j -*SVcNos. 1102-1105, 
ante. 

OlTer of compensation.] — Compare Nos. 1108, 
1109, post. 

Assessment of purchase-money & compensation 
generally.]— See Part VII., Sect. 5, a^ite. 


I pensatlon for premises Sc loss of business — Separate 
sums may be offered.] — Re Hayward & Metro- 
politan Ry. Co., No." 824, ante, 

1110. Costs — Lands Act, 1845, $. 51, applicable — 
As to land injuriously affected.] — Re Hayward & 
Metropolitan Ry. Co., No. 824, ante. 

1111. - Separate sums offered by promoters^ 
Same sums in aggregate awarded but position of 
sums reversed — Claimant not entitled to costs.] — 
Re Hayward & Metropolitan Ry. Co., No, 824, 
ante. 

Assessment of purchase-money Sc compensation 
before entry.] — See Part VII., Sect. 6, ante. 


Sub-sect. 5. — Default op Promoters. 

See Lands Act, 18»J, s. 68. 

1112. In issuing warrant to sheriff to summon 
Jury Within twenty-one days — Compensation re- 
coverable by action in High Court — Provided land 
actually “taken” or injuriously affected.] — 

Barker v. Metropolitan Ry. Co. (1864), 17 
C. B. N. S. 785 ; 5 Now Ih'p. 13 ; 11 L. T. 312 ; 
10 Jur. N. S. 1127 ; 13 W. R. 82 ; 141 E. R. 314. 

1113. “ — .] — Burkinshaw V. Bir- 

mingham Oxford Junction Ry. (V)., No. 1099, 
ante. 

Moaning of “ takem ” in Lands Act, 1845, s. 68, 
Nos. 1099-1101, ante, 

1114. — — — Defence of fraud not allowed.] - 

Hooper i\ Bristol Port Ry. cVc Pier Co. (1866), 
35 L. .1 . C. P. 290. 

1115. Five per cent, interest payable 

on sum recovered.] — Re Aberdare Ry. Co. (1860), 
8 W. R. 603. 

1116. Service of notice under Lands Act, 

1845, s. 54 -Not waiver of notice under s. 68 — So 
as to give promoters extension of twenty-one days.J 

— Glyn V. Aberdare Valley Hy. (k). (1859), 
6 O. B. N. S. 359 ; 28 J.. J. C. P. 271 ; 33 L. T. O. S. 
185 ; 23 J. P. 375 ; 5 .lur. N. S. 101 1 ; 7 W. R. 
443 ; 1 11 E. R. 496. 

1117. In applying for trial in High Court within 
twenty-one days — Under Railways Act, 1845 — 
Expiry of time after summons taken out but before 
returnable — Prior award quashed —Original war- 
rant in force.] — 7'^nneh v. Swindon, et(\ Ry. 
Co. (1881), 45 L. T. 209. T). C. 


8 1 rB>sECT. 1 . — Pro{ ' I-: r > ure by Jur y. 

See Lands Act, 1815, ss. 23, 68. 

Notice of claim — Form of.] — See Nos. 1102- 
1105, ante. 

1106. Notice of summoning of Jury -Lands Act, 
1845, s. 38, not applicable.] — Railstone v, ^ ork, 
Newcastle <fc Berwick Ry. Co., No. 823, a)ife. 

1107. .] — Re Hayward A Metro- 

politan Ry. Co., No. 821, ante. 

1108. Offer of compensation — Time for making — 
May be made at any time before notice of time & 
place of inquiry given— Fresh offers may be made 
before such notice given.] — Re Hayward & 
Metroi’olitan Ry. Co., No. 821, ante. 

1109. Form of order — Claims for com- 


Sect. 2. under other ACTS. 

1118. Promoters proceeding contrary to terms 
of Act -Remedy not limited to appearance before 
tribunal provided by Act —Compensation ascertain- 
able by ordinary tribunals.] -(1 ) Whon road 
trust(?os under an Act of Pa-rliament do lujt/ follow 
tlie tenns of Hr; Act in ent(*ring upon the grounds 
of individuals, they have no riglit t-o say tliat the 
compensation A damagt»s shall be estimated by 
tlx*, jurisdiction created by lh<‘ Act ., A the partly 
injured has a right- to insi.st upon having tliem 
ascertained by the ordinary tribunals. 

(2) Scmblv : und(‘r such cir<*umst anct‘s the 
trustees cannot insist upon t in' grcjimd being esti- 
mated according to its value at- th(‘ time of tlu;ir 
wrongful entry, but- tli(^ e.stimate may be taken 

eut Huch workK. & iJio Act previdey a 
Hpcoial inode in wliich rompeiiKHtion 
may bo recovered, no aciiou will He 
for ‘it. — Lk Ron's Bay Road Dismirr 
(Inhabitants) i\ dlpujdok ns98), 17 
N. Z. L. R. N.Z. 


PART IX. SECT. 2. 

s. Cmnpensaiion assessable by 
arbitration — National Transcontinental 
ltuilway-~*A Edw. 7, c. Railway 
Act, 1906, c. 37.] — II. V. Jones (1910), 
1.3 Exch. C. R. 171.— CAN. 

J. — VOL. XI. 


t. Special mode of compensation 
for injury promtled — S'o action lies — 
Ruhlic IVorlcs Act, 1894, s. 110.] — -If a 
local authority, in the execution of 
autlioriyed. workfl, causes injury, with- 
out negligence on its part in carrying 


Q 
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Sect 2.—Un(ler other Acts, Part X, Sect 1 ; Sub- 
s. 1 2, A. cfc B. {au (6) (c), i] 

«.ccordirij 2 ^ to the impi*oved vfUu<i of the ground 
at tile Ihne when the valuation comes to be inacit*, 
by the aiitimrity & under tlie direction of the 
ordinary tribunals, acting with the consent & at 
tlie suit of the injured individual ; apparently on 
the principle that, as the trustees have not adopted 
the proper measures to acquire a right to the 
ground by force of tlie Act, the right remains with 
the individual till the r(?comi)ense or price is thus 


ascertained. — Buiinei' v. Knowles (1815), 3 Dow 
280 ; 3 E. R. 1066, H. L. 

1119. Tribunal appointed by special Act becoming 
non-existent — Compensation assessable in High 
Court.] — Bentj.ey v. Mancilesteh, Sheffield 
Lincolnshire Ry. Co., 11891] 3 Ch. 222 ; 60 
L. J. Ch. 641 ; 65 L. T. 22. 

AnTwlaiiom : — Oonsd. Swansea Corpn. «. Harpiir, [1912] 
3 K. B. 493. Befd. Central Control Board (Liquor 
Traffic) w. Cannon Brewery, [1919] A, C. 744. 

Under Acts for acquisition of land for particular 

purposes .] — See Part XV., post 


Part X. — Conveyance of Land and Payment of Purchase- 

Money. 


Sect. L— COMPLETION OF PURCHASE. 

Sui^-SECT. 1 . — When Contract compx;ete. 

1120. Where notice to treat served — Abstract 
of title delivered to promoters — Death of owner 
before conveyance executed.] — Ex p, Hawkinh 
(1813), 13 Sim. rm ; 2 L. T. O. S. 94 ; 60 D. H. 
221 . 

Annotations : — Consd. Ha^Tios r. Haynos (1801), 1 Drew. & 

Sm. 420 ; Watts r. Watt^ (187.3). L. K. 17 Eq. 217. 

1121. — Inaccuracy in description of 

title— Price agreed by promoters— Specific per- 
formance decreed. J~ A railway co. gav(‘- notice to 
a landholder to treat for t he purchase of his land 
required for tlie railway. The landholder desciibed 
his title to the land as being one of fee simple, 
subject to a certain uuexiured term in a leaKSo, 
& the CO. agreed t-o pay £1,500 for his interest in 
sanu*. The treaty not being completed ceiiain 
proceedings were taken under the special Act 
Lands Act , 1845, to summon a jury to assess the 
value of the land, A proceedings at law weje taken 
against the co. Afterwards pltf. tiled lus bill 
against th(‘ co. for specific performance : — Held : 
(1) upon notice to treat, together with all that 
ft)llow(Ml theiiion, a binding contract had been 
entered into, of wliich specific performance could 
he decreed; (2) although the description of the 
landlioldor’s title was not- completely accurate, 
there was no misdescription ; (3) pltf.’s proceed- 
ings at law having failed, relief could be had in 
this ct,-“ Intip: r. Lirminojiam, Wolverhampton 
A Stour Vaij.ey Ry. CVj. (1853), 3 J)e (L M. & CL 
(?58 ; 2 Eq. Hvp. 80 ; 22 Ij. T. O. S. 109 ; 2 W. R. 
22 ; 13 E. R. 259, L. C. 

Avnotniion :• — As to (1) Consd. Haynes r. Haynea (1801), 

1 Drew. 8: Hni. 420. 

1122. & price fixed pursuant to Act — 

Specific performance decreed.] — R egp:nt’h (Janal 
Co. V. Ware (1857), 23 Reav. 575 ; 2t) L. .T. Ch. 
566 ; 29 L. T. O. 8. 274 ; 3 Jur. N. S. 924 ; 5 
W. R. 617 ; 53 E. H. 226. 

Anruttntiovs : — Befd. Mason r. 8t^)koa Buy J{y. & Pier Ct). 

(1802), 1 New Kep. 84; Harding v. Met. Ily. 0 872), 

7 Ell App. 154 : /*' I^igott is: U. W. Ry. (1881), 18 Cli. D. 

140 : Rt; Eary-Klwes* ( Contract, [1900] 2 Oh. 143. Mentd. 

Clarke v. Katnuz (1891), 00 L. Q. B. 679. 

1123. .]— Mason v. Stokes Bay 

Ry. A: Pier Co, (1862), 1 New Kep. 81; 32 
L. .1. Ch. 110 ; 1 1 W. R. 80. 

Annotations : ~ Expld. Harding v. Met. Uy (1872), 7 Gh. App, 

154. Befd. lit Cary-Klwea* (Jontraot, [1906] 2 Ch. 143. 

1124. Promoters in same position 

as ordinary purchaser.] — Bakdino v. Metir>- 
POLiTAN Uy. Co., No. 702, ante. 


1125. A complete 

contract being established between a railway co. 
^ a landowner by the notice to treat, & an award 
under I^ands Act, 1845, fixing the amount of the 
purchase-money, the ordinary rules as between 
vendor & purchaser apply to such a contract, 
including the liability of the purchasing co., in a 
proper case, to pay interest on their unpaid 
purchase-money. Thus, where the title has not 
been accepted before the award, &; the co. not 
being in possession, delay paying or depositing 
tile purchase-mon(iy, they are liable to pay interest 
at 4 per cent, per annum, not from the daf/(‘ of 
the award, but from the time they might prudently 
have taken possession ; that is, when a good title 
was shown. 

(2) Where a railway co. has given notices to 
treat to a legal tenant for life imder a settlement; 

to the tnistees of the set-tlement who have a 
bare power of sale with his consent, & the purchase- 
money for the life estate is fixed as between the 
CO. & the tenant, for life by award under a reference 
to arbn. under Lands Act, 1845, in the usual way, 
the trustees taking no part in the reference, tlie 
CO. cannot require the sale to be completed as a 
sale by tlie trustees, but it must be completed as 
a sale by the tenant for life under the Act . — Re 
PiGOTr & Great Western Hy. Co. (1881), 18 
Ch. D. 146; 50 L. .7. Oh. 679 ; ll L. T. 792 ; 
29 W. K. 727. 

Annotaliona : — As to (1) Oonsd. He Cary-Elweti* Gontract, 

[1906] 2 Gli. 143. Bold. Spencor v. Metropolitan Board of 

WorkH (1882), 22 Gh. D. 142 ; Rt Shaw & Hlrmlngbam 

(Jorpn. (1884), 27 Ch. D. 014 ; vSponcer-Bell to L. & 

S. W. Ry. & Mot. l)i«t. Ry. (1885). 33 \V. R. 771 ; lie 

Keoblo & Stillwcirs Flottou Brink Co. (1898), 78 L. T. 

38.3, 

1126. Promoters compelled to 

take conveyance.] — Re Cary-Elwes’ Contract, 
[1906] 2 Ch. 143 ; 75 I., .f. Ch. 571 ; 94 L. T. 846 ; 
70 .1. P. 345 ; 54 W. R. 480 ; 22 T. L. R. 611 ; 
50 Hoi. .To. Ril ; 4 L. G. R, 838. 

See, fur I her, Sect. 1, sub-sect. 2, A., post. 

1127. Death of owner before price fixed 

— Contract incomplete.] — Rs Batj'ersea Park 
Acts, Re Arnold (1863), 32 Beav. 591 ; 2 New 
Rep. 257 ; 8 L. T. 623 ; 9 Jur. N. S. 883 ; 1 1 W. R. 
793 ; 56 E. K. 232. 

Anmytaiion : — Distd. Be Dyken’ Eatato (1809), L. K. 7 Eq. 

337. 

1128 .1 — Righton V. Righton 

(1866), 36 L. J. Ch. 61. 

Effect of mere notice to treat.] — See Part VI., 
Sect. 2, sub-sect. 5, ante. 


PART X. SECT. 1, SUB-SECT. 1. 

u. Wh^rt notice, to treat served — tf* price fixed pursuant to Act- -’Powers expired- No 
Ry. Co., Kx p. Harnkut (1805), 10 1, Ch. R. 208.— IR. 
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SUB-SBOT. 2. — SPEomo Perpokmanoe. 

' A, Compulsory Acquisition of Land. 

See, generally. Specific Performance. 

1129. Parties to suit — By assignees of vendor — 
Assignor not necessary party.] — Burr v. Wimri.e- 
poN Ix)CAL Board (1887), 5rt h. T. 32U ; 35 W. II. 
404 ; 3 T. L. B. 436. 

1130. When court will decree — Not necessarily 

when relation of vendor & purchaser established.] 
— Adams v, London & Blackwall Ry. Co., No. 
1097, ante. ^ 

1131. Contract arising out of notice to treat 

— Within Statute of Frauds.] — Inge v. Birming- 
ham, Wolverhampton & Stour Valley Ry. Co., 
No. 1121, ante, 

When contract complete — Value fixed after 

notice to treat.] — Sec Sect. 1, sub-sect. 1, ante. 

Of purchase of whole or part.] — See Part VI., 

Sect. 4, ante. 

1132. Payment of purchase-money into court — 
Ordered on interlocutory motion— Purchasers In 
possession— Contract admitted & vendor’s title 
accepted.] — Chaiu*lk v. London, Chatham & 
Dover Ry. Co. (180.5), 34 L. .1. Ch. 597. 

See, also. Sect. 1, sub-sect. 2, B. (d), post. 

1133. When proceedings in suit stayed — Not on 
ground of vendor’s partial interest subsequently 
discovered — Lands taken compulsorily Sc value 
assessed.] — GtEDYp: Public Buildings Comrs. 
(1868), 19 L. T. 82 ; 16 W. R. 1106. 


B. Acquisliuyti. of Land hy Agrecmenii. 

(a) Parties to Suit. 

Procedure to acquire land by agreement.] 

Part. V., ante. 

1134. Who may be made defendants in suit by 
vendor —Land leased by purchasers to another 
company —Both companies.] — Winchester (Bp.) 
V. Mid- Rants Ry. Co. (1867), R. 5 Eq. 17 ; 
37 L. .T. Oh. 61 ; 17 L. T. 161 ; 32 J. P. 116; 

16 W. R. 72. 

nmtUiHims FoUd. Dra.x r. Souicrtsei & Dorset Ry. (1868), 
38 L. .1- (’ll. 232 ; Goodford v. StouehouHo & Nailswortli 
Jly. (1861)), 38 L. .1. Ch. 307 ; MarliTigr v. Stonehouso & 
Nail.sworth By. (1869), 38 L. J. Cli. 300. 

1135. Line worked by purchasers with 

another company under traffic agreement — Both 
companies.) — Marling v. Stonehouse Sl Natls- 
woRTii Hy. Co. (1869), 38 L. J. Ch. 306 ; 17 W. R. 
484. 

AnnofatUm : - -Folld. (Joodford V. Stoneliouse & Nailswortli 
Ry. (1869), 38 L. .1. Ch. 307. 

1136. .1 — Goodford v. Htone- 

H(Htse & Nailswohth Ry. Co. (1869), 38 L. J. Ch. 
307 ; 20 J.. T. 137 ; 17 W. R. 515. 

1137. Who may sue - One trustee on behalf of 
Inhabitants — Lands vested in trustees by Act of 
Parliament.] — Cranstone v. Hembl IlEArpsTBAD 
& London Sc North Western Ry. Co. (1868), 

17 L. T. 596. 

1138. Death of co-plalntilf — Bill by tenant for 
life Sc owner in fee — Death of tenant for life after 
cause set down for hearing— Surviving plaintiff Sc 
tenant in tail enabled to continue.] — Williams v. 
Llanelly Ry. Sc Dock. Co. (1870), L. R. 10 Eq. 
401 ; 39 L. J. Ch. 820. 


(5) Possession pending Suit. 

1139. Purchasers not proceeding under Lands 
Act, 1845, ss. 76, 85 — In same position as ordinary 
purchasers— Not entitled to possession.] — ^I^ltf., 
a lessee of premises required for a street improve- 
ment, contract *d to sell a lease of the premises 
for twenty-one years to the Metropolitan Board 
of Works. T1 i( 3 purchasers required an abatement 
on the ground that the lease was found to be 
determinable at the end of seven or fourteen 
yc'ars by the lessor. Pltf . claimed specific perfor- 
mance. Pending the action the board applied 
to be let into possession on payment into ct. of 
the whole purchase-money claimed, & an order 
was made for letting them into possession on their 
paying into ct. that sum with interest : — Held : 
though the board could, by taking the steps 
prescribed by Lands Act, 1845, have obtained 
immediate posses. ’ of the property, yet as they 
had not done so, they were in same position as 
any other purchaser who was deft, to an action 
for specific performance, Sc were not entitled to 
have possession given to them pending t/he action. 
— Bygrave v. Metropolitan Board of Works 
(1886), 32 Ch. 1). 147 ; 55 L. J. Ch. 602 ; 54 L. T. 
889 ; 50 J . P. 788 ; 2 T. L. R. 422, C. A. ; subse- 
quent proceedings, 3 T. L. R. 98. 

(c) When Specific Performance decreed. 
i. Jn General. 

1140. Decreed by court of equity though action 
maintainable at law.] — Eastehn Counites Ry. 
Co. V. Hawkes. No. 412, ante. 

1141. Not before time for payment of principal 
— No time fixed for payment — No entry into pos- 
session or commencement of works by promoters.] — 
Bodington V. Great Western Ry. Co. (1849), 
13 Jur. 144, 

1142. Not before entry on land by promoters — 
Though agreement for payment of purchase- 
money Sc compensation before entry.] — Gage v. 
Newmarket Ry. Co. (1852), 18 Q. B. 457 ; 7 
Ry. Sc Can. Cas. 168; 21 L. J. Q. B. 398; 19 
L. T. O. S. 155 ; 16 ,Tur. 1136 ; 118 E. R. 173. 

Annotations : — CODSd. IlttwkoB v. Eastern Counties Ry. 

(1852), 1 Do G. M. & G. 737. Refd. Norwich Ck>rpn. v. 

Norfolk Ky. (1855), 4 E, & H. 397 ; Scottish North 

EaHtcra Ry. v. Stowart (1859), 33 L. T. O. H. 307 ; Taylor 

u. Chichester &. Mldhurst Ky. (1867), L. K. 2 Exch. 356. 

Mentd. Eastern Counties Ry. v. Hawkes (1855), 5 

H. li. Cas. 331 ; Preston v. Liverpool, Manchester, etc. Ry. 

(1856), 5 H. L. Cas. 605 ; Ilanimcrsmlth, etc. Ry. 

Brand (1869), L. K. 4 H. L. 171 ; Taylor v. Cliicheshar Ry. 

(1870), 35 J. P. 228. 

1143. Contract with party himself purchaser — 
But not entitled to specific performance against his 
vendor — Bill by promoters against both vendor Sc 
purchaser — Not decreed.] — South Eastekn Ry. 
Co. V. Knott (1852), 10 Hare, 122 ; 68 E. R. 865. 
Annotation : — Refd. Haynes v. Haynes (1861), I Drew. & Sin. 

426. 

1144. Variation as to parties Sc subject-matter — 
Railway sold by purchasers pending suit — Com- 
pulsory powers acquired by new owners of railway — 
Not decreed.] — Meynell v. Surtkpjs (1855), 3 
Sm. Sc G. 101 ; 25 L. J. Ch. 257 ; 25 T. O. S. 
227; 1 Jur. N. S. 737; 3 W. R. 535; 65 E. R. 
581, L. O. 

Annotation : — Mentd. Benocko t*. Chadwlcke (1856), 4 W. R. 


PART X. SECT. 1, SUB-SECT. 2. 


w. jyhen Court will decree — 
awarded not excessive.] — Noiivall v. 
Canada fcJouTHKRN Ry. Co. (1880), 5 
A. R. 13.--CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 
B. (0) i. 

y. TVriiten aureenieni to convey .] — 
By an aKreomont in wrltluK made wltli 
tlio owner who agreed to convey land 
upon condition that a station should 
be placed upon it. The owner after- 
wards refused to convey unless the 


contractors siwnred to hhn crossings 
over tlio ry. track. The ct. decreed 
spcKdlic performance of the agroeinout 
notwithstuiiding deft., sw'oro tliat U»e 
condition upon which he agreed to 
convey wa.s that tlie crossliig sliould 
be secured to him.- -Jackson v. Jkssup 
(1856), 5 Or. ,524.— CAN. 

Q 2 
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Sect 1. — Completion of piirchose: Suh-aect 2, J3. (r) 

1145. Contract for sale of lands not strictly 
required for purpose of undertaking — Decreed at 
instance of owner with no knowledge of mis- 
application.! — EARTRKN I/OT^NTIEH JtY. OO. V. 
Hawkes, No. 412, ante, 

1146. When title of vendor defective — Failure 
of promoters to perfect according to agreement— 
Decreed.] — Eahtehn (V)Itntie.s Ky. Co. r. TIawkes, 
No. 4 42, anl<\ 

1147. When no investigation of title —Reference 
made to chambers- Not decreed.! — C unston r. 
East Gj.oncKSTERSHiuK Ky. (!o. (1868), 18 L. T. 8. 

1148. Agreement to take over land required at 
fixed rate on obtaining Act -Company not in exist- 
ence at time of contract — Decreed.] — Bedford &. 
OAMBRiD(iE Ky. Co. v. Stanley (1862), 2 .John H. 
746 ; 1 New Kep. 162 ; 22 L. .T. Ch. 00 ; 7 L. T, 
477 ; 0 Jur. N. S. l.VJ ; 11 W. K. 139 ; 70 E. K. 
1260. 

Annotntioii : — Mentd. Kemp r. S. E. (1872), 7 Ch. App, 

1149. — - Company proceeding under compul- 
sory clauses in Lands Act, 1845 -Not decreed.] — 

Bedford Aj/ CAivinitiDoE Ky. (V). v, Stanley 
( 1862), 2 John H. 746; 1 New Kep. 162; 32 
L. .T. Oil. 60 ; 7 L. T. 177 ; 9 Jur. N. S. 152 ; 1 1 
W. K. 139 ; 70 E. K. 1260. 

Annotation: — Befd. Kemp v. 8. E. Ky. (1872), 7 Ch. App. 
»(>4. 

1150. Agreement to pay sum certain on certain 
date — Default of payment— Undertaking com- 
pleted — Decreed.] — Sutton v. Uoylakio Ky. Co. 
(1809), 20 h. T. 214. 

Undertaking abandoned.]— Sec Sub-seci. 2, 

B. (c), V., p06*/. 

1151. Contract varied by subsequent agree- 
ment — Performance of subsequent agreement 
becoming impossible- -Original contract enforced.] 

— Firth v. Midland Ky. Co. (1875), L. K. 20 Eq. 
100 ; 44 L. J. Ch. 313 ; 32 L. T. 219 ; 23 W. K. 
509. 

Annotation : — Mentd. County Hotel & Wine Co. v. L. & N. W. 
Ky., Ilhl8] 2 K. B. 261. 

1152. Leave to prosecute decree — Granted not- 
withstanding provisions in Act restraining pro- 
ceedings.]— Griffith V. Cambrian Ky. Co. (1869), 
21 L. T. 290 ; 17 W. K. 979. 

ii. Aijrecttwnt vague or uncertain. 

1153. Difference to be settled by arbitration — 
Not decreed.] — Tille'it r. CiiARiNci (.4(oss BRiDOE 
Co. (1859), 26 Heav. 419; 28 1.. J. Ch. 863 ; 31 
L. T. O. S. 42 ; 5 .lur. N. S. 994 ; 7 W. K. 391 ; 
53 E. K. 959. 

Annotationn : — Distd. Hart r. Hart (18«1), 18 Ch. D. (>70. 
Mentd. Baker v. Met. Ky. (18C2;, 31 Beav. .504 ; A*e 
Wldstler (1887), 35 Ch. U. 001. 

1154. Vendor disputing construction of ag 9 *ee- 
ment under which corporation paid— Subsequent 
claim for further compensation — Relief obtainable 
at law — Not decreed.] — Ingram r. Midland Ky. 
(k). (I860), 3 E. T. 533. 

1155. Defendant acting on mistaken construction 
of contract — Parties not ad Idem- -Not decreed.] — 

\Vy(dmbe Ky. Co. v. 1)onn]ngton Hospital, 
No. 429, ante. 

1156. Agreement to purchase such lands as 
required — Option of promoters— Not decreed.] — 

Wentworth v. Hull North Western Junc- 
tion Ky. Co. (1891), 61 Ij. T. 190. 


iii. Adoption of Contract by Promoters . 

1157. Adoption by other purchasers — Agree- 
ment between all parties — ^Decreed.] — The B. 

Co. agreed with pltf. to give him, lor t'ourteea 
acres of land, £20,000, to be paid by instalments ; 
other parties, called the 0. Co., at same time started 
a rival line, & botii cos. went to Parliament. In 
committee it was agreed that the merits of both 
lines should be referred to two meinlxu's of the 
committee, & the soh^. for the rival cos. at< same 
time signed an agreement, by whicii it was stipu- 
lated that the adopted co. should take the eiigixgo- 
menis with landholdei's, into whicii the rejected 
CO. might have entered ; 4fc to this agreement the 
sanction of two members of each co., At also of 
pltf., was subsequently obtained. At was signified 
by a written memorandum of approval. The C. 
Co. was adopted. At was incorporated by Act of 
Parliament. Their line required sixteen acres 
of pltf.’sland in a difTerent place. Pltf. filed a bill 
against the C. Co., stating these facts. A: seeking 
(o compel them t^o keep tJie agreement entered 
into by lum witli the B. (!o., At to restrain the C. 
Co. from entering upon any lands bL*longing to 
him, till after payment of the fii*st instalment, 
wliicli was already due ; A: from proceeding, after 
subsequent instalments bc'camc due, till such instal- 
ments sliould have been paid : —Held : tiie general 
demurrer of defts. must be overruled. — S'I’ANLEY v. 
Chester At Birkenhead Ky. Co. (1838), 3 
My, At Or. 773 ; 1 Ky. At Can. (!as, 58 ; 40 E. K. 
1124, L. C. 

Annotations : — Consd. Llrulsoy G. N. Hy. (1853), 10 Hare, 
004. Distd. Kaslorn C.5o\intle8 Ky. v. Hawkes (1855), 
5 H. L. (Xs. 331. Consd. Caledonian & Dumbartonsliire 
Jnnrtion Ky. r. IlelonHbnrBrh Harbour TrusteoH (1850), 
27 Ij. T. O. S. 211. Distd. VViiliatnfl r. St. Georpre’s Harbour 
(5o. (1857), 24 Beav. 330. Consd. ShrewHbury v. North 
StaffordMhiro Ky. (I8G5),L. K. 1 K<|. 503. Refd. Jhwton v. 
Livc'rpool, Mauoh(?Hter ife Newcastlo-uri-Tync Junction 
Ky. (1851), 1 Sim. N. 8. 580. 

1158. Agreement with unauthorised agent of 
promoters — Not under seal -Adopted by pro- 
moters before bill filed — Decreed. | — London At 
Birmingham Ky. (V>. v. Winter (1810), Or, Ai; Ph 
57 ; 41 E. K. 410, L. C. 

Annotations: — Distd. LiiidKoy v. G. N. lly. (IR53), 10 Flare, 
004. Apld. Wilson r. West Hartlepool Harbour &c Ky. 
(1801), 34 Beav. 187. Reid. Hoare v. Lewisham Corpu. 
(1001). 85 L. T. 281. Mentd. Smith v. Whoatcroft (1878), 
0 l^h. ]). 223. 

1159. No proof of adoption by pro- 

moters — Not decreed.] — Good ay r. Colchester 
ETC. Ky. Co. (1852), 17 Beav. 132 ; 7 Ky. At Can, 
Cas. 375 ; 19 L. T. O. S. 331 ; 51 E. K. 983 
Annotations : — Consd. Kasterii Counties Ky. v. Hawkes 

(1855), 5 H. L. (.’as. 331. Folld. Williams v. St. Georffo’s 
Harbour Co. (1857), 24 Beav. 3.30 (see 2 Do G. & .1. 547), 
Refd. l-*restoii r. Liver])ool, ManeUeHtcr & Neweastle-on- 
Tyne Junction Ky. (1853), 17 Beav. 114 ; Hay hob v. 
Haynes (1861), 7 Jnr. N. H. 505. 

1160. Company consenting to judge’s order 
against themselves -Precluded from objecting that 
a promoter had no authority to bind company — 
Or that consideration partly Illegal —Bill to enforce 
payment of balance.] — A bill was applic'd for to 
Parliament to enable an intended co. to do certain 
works interfering with lands. A landowner, \V., 
opposed the biU, but on a i)romoter of tin) bill 
agreeing to pay liim a certain sum before com- 
mencing the works, he witlidrow his oijposiUoTi, 
At the bill yiassed. W. commenced legal i)roceedings 
against the promoter wlio signed the agreement, 
tk > the co. consented to a judge’s order, against 
themselves, for the amount claim(‘d in the action, 


PART X. SECT. 1, SUB-SECT. 2.— 
B. (c) ili. 

11681. Agreement with agnit of pro- 
motets- Not nnder seal — Vecreetl .) — A 


ry. CO. served notice to tmit. PerBoiiP 
In their employ, wlio were authorised 
to llx the pri(H*, obtained the owner's 
siKnat.iire to u printed form of tMrreo- 
ment tlxini? the price field : the co. 


were boiuid to specillcally perform the 
agreement, though not iiiitler their 
corporate seal. - -Sxi ith v Duhlin 
Bkay Ky. Co. (1853), 3 J, Ch. K. 225.- * 

IR. 
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& ilien proceeded with the works before the whole 
money due on the agreement was x)aid. W. filed 
a bill to enforce payment of the remainder : — •Ileld : 
the CO. had adopted the agreement by submit- 
ting to the order, &: were precluded from objecting 
tiiat th<i promoter had no authority to bind the 
CO., or that the consideration for the agreement 
was partly illegal. — Williams v, 8t. Oeougb’s 
IlAKBOUii Co. (iSfjS), 2 Dc G. & .T. .^17 ; 27 Ji. .1 . Oh. 
01)1 ; 31 L. T. O. S. 227 ; 4 .lur. N. S. 1000 ; (\ 
W. K. 000 ; 11 E. K. 1102, L. J.l, 

Annotation: — Mentd. He South Essex Estuary Co., Kx 

Chorloy (1870), L.it. 11 Eq. 157. 

iv. Stahitory Valuation not obtained, 

1161. Under Lands Act, 1845, s. 9— When 
decreed.] — Baker r. Metropolitan By. Co., 
No. 421, ante. 

1162. .] — Wycombe Ky. Co. v, Don- 

NiNGTON Hospital, No. 420, antr. 

1163. Not when surveyors’ certificate 

not annexed to valuation.) — Bridgend Gas & 
Water Co. Hunraven (188.5), ;u Ch. I). 210; 
55 L. .1. (h. 01 ; 53 L. T. 711; 34 W. H. 110. 

1164. - Decreed — Objection not maintain- 
able by purchasers Parties agreed as to amount 
of purchase-money.] — Ely (Dean Ar C'iiapter) v. 
Beterjiorougil Wisbeach Sutton Ky. Co., 
[1800] W. N. 201. 

A?inotation :~Consd. Bi idj?ond Gas & Water Co. v. Duu- 

ravoD (1885), 31 (;h. D. 21U. 

Mode of ascertaining consideration.) — See Kart 
V., Sect. 3, sub-soct. 1, ante. 


V. Abandonrtu'ni of Undertaking, 

1165. Relief obtainable at law- No mutuality 
— Vagueness in terms— Not decreed.] — An incor- 
porated railway co. applied to Karliaiuent for an 
Act- to tqiable them to make a. hraeeli lira*. A 
landowraq*. A., through whose property the 
proposed railway would, according to t/lie deposited 
pla-ns A sections pass, oj)i)osed the bill in Karlia- 
nu'iit ; whereupon t he juilway co. entered into 
negot ialions with liim, which result-tul in certain 
heads of agrei'rmqit being drawn up A signed by 
agents on In'hali of both parties, A A.’s withdrawal 
ot his opposition. bill jiassed into an Act in 

1847, A soon aftiM’wards A. tendertui a formal 
«igri‘em(‘nt to the co. foi* their* eX(*cution. A. died 
in Mar., 1818, leaving pltfs. his (hjvisees in trust. 
Tile railway lar., iu same year, declared their 
intention of abandoning th(*ir scheme? for making 
the branch lini? ; A after repeateal a))pli(;ations, 
returiKid the* draft- agr‘e(?ment-, altered so as to 
make the taking e>f A.’s land conditional on the 
lormation ol the railway. Nothing further was 
done ; on .furn* 18, 1850, pltfs. filed t heir claim 
for specific perforinanct! of th<*. heads of agreement- 
On .Inly 0, the powers of t h<? co. to take land 
compulsorily ceased : — Held : it. was not a case 
for specific performance, on the grounds, t-liat 
coniplete relief could la* obtained at law, A th(;re 
existed no mutualit y in tiie contract ; A, independ- 
ently of these grounds, t lie laches of pltfs. in filing 
their claim, public policy A the vagueness of the 
terms of the cont j*act-, prevt‘nted the ct. from 
decreeing specitic performance. — Stuart (Lord 
James) r. London A North Western Ky. Co. 
(1852), 1 De G. M. A G. 721 ; 7 B v. A Can. Cas. 25 ; 
15 Bcav. 513, .524, n. ; 21 T.. .T. (h. 1.50; ID 
T.. T. O. S. DD ; 10 Jur. 531 ; 42 E. K. 733, T.. J.L 
—Consd. EaRtorn (’oiintiOH Rv. r. Hawkea 
5 11. L. cUiH. 3:U. Reid. Gugo t\ Nnwiuai'ket llj\ 
(l8o2), 18 Q B, 457 ; Gciodiiy r. Golclicatcr etc. Hy. 
(IH.rj), 17 Bcav. 132 ; .Shrowwbiiry & Birniingham By. 
y. L. & N. W. By. (1853), 4 Do G. M. & G. 115 ; Norwich 
Corpu. i\ Norfolk By. (1855), 4 E. & B. 397. 


1166. Not decreed.] — An agreement was 
entered into on behalf of, A was confirmed by, a 
railway co., in consideration of a landowner’s 
opposition to the bill being withdrawn, to pay him 
£4,5()() a« the purchase-money of land not exceed- 
ing eight acres to be taken by the co. for the forma- 
tion of their railway, A for consequential damages 
to tlie landowner’s property. The railway was 
abandoned, A the landowner filed a claim for 
specific performance : — Held : pltf. had means of 
complete redress at law, A the filaim must bo 
dismissed. — Webb v. Direct London A Korts- 
mouth Ky. Co. (1852), 1 De G. M. A G. 521 ; 
7 Ry. A Can. (^as. D ; 21 L. J. Ch. 337 ; ID 
L. T. O. H. 2 ; 10 Jur. 323 ; 42 E. H. 054, L. JJ. 
Annotations : — Distd. Gooday a (li>lchcKtor etc. Ky. (18.52), 

17 Bcav. 132. Consd. & Apld. Stuart r. L. & N. W. By. 
(1852). 1 Do G. M. A Q. 721. Distd. Eastern Oountlos 
Ky. r. HawkoR (18.55). 5 H. L. Caa. 331, Refd. Gage v, 
Newmarket By. (1., J), 18 Q. B. 457 ; Shrewsbury & 
Birminj^ham By. u. L. A N. W. By. (1853). 4 De G. M. A G. 
11,0; Norwich Corpu. v. Norfolk Hy. (1855), 4 E. A B. 
397. Mentd. Parkin v. Thorold (1852), id Bcav. 59; 
Tiverton A North Devon By. v. Loosomore (1884), 9 
App. Cas. 480. 

1167. Contract conditional on breaking of ground 
— Not decreed.) — Scothsh North-Eastern Ry. 
Co. V, S'pewart, No. 1 , ante, 

1168. Contract alleged by promoters to be illegal 
— Decreed.) — On a bill filed against a railway co. 
before the expiration of their compulsory powers, 
for specific j^erformance of a contd’act for the pur- 
chase of land in the evmit of a proposed bill in 
Parliament for a branch line passing into a law, 
which it did, A although the co. ultimately aban- 
doned their intention of making the branch line, 
A did not require the land : — Held : specific 
performance must b(J di^creed. — Eastern Counties 
K-y. (\), r. Hawkes (1855), 5 H. L. Cas. 331 ; 
21 L. J. Ch. 001 ; 25 L. T. O. S. 318 ; 3 W. K. ODD ; 
10 E. K. 928, n. L. ; affg, 8. (k sub noni, Hawkes 
V, Eastern Counties Ky. Co. (1852), 1 De G. M. 
A G. 737. \j, C. 

Annotations: — Distd. Caledonian A DuinbarlotiRhiro .Tunc- 
lion (Jo. V. Holensbun?h Harl>oiir TruHtcoH (1850), 27 
L. T. O. S. 241. Consd. IlaynoHV. Haynoa (1801), 1 Drow. 
A 8m. 426. Refd. Stuart e. L. A N. W. By. (1852), 15 
Bcav. 513 ; PfookR r. 8. W. By. (1853), 1 8iu. A G. 142 ; 
Shrewabury A Birmingham By. i\ L. A N. W, Ky. (1853), 

4 J)c G. M. A G. 115; Norwich (^orpn. r. Norfolk By. 
(1855), 4 E. A B. 397 ; Prcyt«)Fi o. Idvorpool, Manchester 
ek*. By. (18.5(5). 5 II. T^. ("n.p. 005 ; Bedford A Cambridge 
By. V. Stanley (1802), 2 John. A H. 74 0 ; Steele v. North 
Met. By. (18074, 2 Ch. App. 239, n. ; Taylor v. (Jheater A 
Midliurat By. (1870), li. it. 4 II. li. 028. Mentd. Lindsey 
V, G. N. By. (1853), 10 Hare, 004 ; South Yorkaliire By, A 
Biver Dun (Jo. v. G. N. By. (1853), 9 Extdi. 55 ; Hatemau 
V. Aplit-oD-undor-Lyne Corpn. (1858), 3 H. A N. 323 ; 
MauiiRoll r. Mid. G. W. By. of Ireland A G. N. A W. Jty. 
of Ireland (1863), 8 L. T. 347 ; Ashbury Hallway C’arriago 
A Iron Co. v. Riche (1875), L. R. 7 H. L. 653 ; A.-G. v. 
G. E. By. (1879), 11 Ch. D. 449 : Sun Perniarierit Henetit 
Bldg. Soc. V. Western .Suburban A Harrow Koad Per- 
manent Bldg. Soc., IJU21J 2 Ch. 438. 

1169. Contract in furtherance of general objects 
of company -Company not empowered at time to 
execute works — Not ultra vires -Decreed.] — 

Eastern Counties Ky. (ko. v, Haavkes, No. 142, 
ante. 

Compare No. 117, ante, 

(d) IV/ien Paynu'nl int(> Court ordered, 

1170. Purchasers in possession -Entry by agent 
of purchasers by mistake — Possession surrendered 
subsequently — Not ordered.] — Tomijnson v , 
Manchester A Birmingham Ry. Co, (1810), 

2 Ry. A C^au. Cas. 104. 

1171. On part payment of purchase-money 

— Balance retained on vendor being unable to 
make good title — Not ordered.]- (^apvh r. Norwich 
A Spalding Ry. Co. (1803), 2 New Rep. 51 ; 

D Jur. N. S. 035 ; 11 W. R. 057. 

1172. Or delivery up of land — Ordered.] — 
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Sect. 1. — Completion of purchase : Sub-sect 2, B. (d); 
sub- sect. 8, ^ C. ; 4 J 

Cooper v. London, Chatham & Dover Hr. Co. 
(1866), 14 W. R. 985. 

Anmiaiion : — Reid. Cook v, Andrews (1896), 66 L. J. Ck. 

137. 

1173. Without option of surrendering posses- 

sion — Waste by purchasers — Ordered.] — Pope v. 
Great Eastern Ry. Co. (1866), L. K, 3 Eq. 171 ; 
36 L. J. Ch. 60 ; 15 L. T. 239 ; 15 W. K. 192. 
Annaiaiiom: — Reid. Lewis v. James (1886), 32 Ch. D. 326 ; 

Greenwood r. Turner, 118911 2 Ch. 144. 

1174. After award & acceptance of title — 

Though promoters disputing amount of award — 
Ordered.] — South Eastern Ry. Co. i\ London, 
Brighton & South Coast Ry. Co. (1866), 14 
W. It. 666. 

1176. Delay In completion after award by 

sheriff' — Ordered.] — Griffiths v. Crystai., P alack 
& South London .Junction Ry. Co. (1866), 
14 L. T. 753 ; 12 ,Jur. N. S. 560. 

1176. On refusal to complete on ground of 

want of funds — Not ordered. |— In 1802 lands were 
taken by a railway co. under agreements stipu- 
lating for a price to be fixed by arbn., for a deposit, 
& for interest in the meantime, to be at an increased 
rat(‘ in case of delay by t he co. in completing the 
purchase. The deposit was paid <to possession 
taken by the co. which constructed its railway on 
the land. The co. also accepted the vendors* 
titles, &; approved draft conveyances, but refused 
t-o complete the pui’chaso on the ground of want of 
money. Suits having been commenced by the 
vendors for specific perfoimance of the agrcijraent 
in 1867, a mc>tion was made for payment of the 
balance into ct. : — IJeld : the motion must be 
refused.— Pryse v. Cambrian Ry. Co. (1867), 

2 Oh. Apj). 444 ; sub nom, Lewes v. Cambrian Ry. 
Co., Pryse V. Cambrian Ry. Co., 36 L. J. Ch. 
565 ; 15 W. R. 004, L. JJ. 


SuB"SE(vr. 3. — Enforcement of Iaen of 

Unpaid Vendor. 

A . Nature and Extent of riyht. 

Sec, fjc7icrally, Lien. 

1177. Nature of right — Same as that of ordinary 
vendor.] — (1) The owners of land taken by public 
cos. under tlieir compulsoiy powers have the 
ordinary vendor’s lien for unpaid purchase-money, 
&- they are entitled tx) enforce that right by a sale 
of the land. (2) The lien extends not only to the 
value of the land, but also to the amount of 
compimsation for damages. (3) The right of 
lien is unaffoctod by the depo.sit under Lands 
Act, 1S45, s. 85, & by a deposit, by agreement, 
before t-h(^ amount payable has been ascertained. 
(4) The rights of t}K‘ public, &. of debenture creditors 
& otliers claiming under the co., are subordinate 
to the vendor’s lien for unpaid purchase-money. — 
Walker v. Ware, Haduam Buntingford Ry. 
Co. (1865), L. R. 1 Eq. 195; 35 Beav. 52; 35 
L. J. Ch. 94 ; 13 L. T. 517 ; 12 Jur. N. 8. 18 ; 
14W. R. 158; ,55 E. K. 813. 

Anm)tations ;• — An to ( 1 ) FoUd. SedtTwick v. Walford & TUek- 
mau^worth Ry. (1867), 36 L. J. Oh. 379 ; Poll v. North- 
amptoii & Banlmrj' Ry. (1868), 10 W. R. 1077 ; Rapdr v. 
OryHtal Palace & South London Ry. (1868), 10 W. R, 413. 
Consd. Winpr r. 'J’ottonhuiii & ,1 unction Rv. (1868), 3 
Oil. App, 740. Refd. Sutton r. Hoylakc Ry. (1869), 20 


L. T. 214. OeneraUv, Mentd. Be Cambrian Hy. (1868), 
16 W. H. 846 ; Goodford v. Htonehouse & Nailsworth Hy. 
(1869), 38 L. J. Ch. 307. 

1178. .] — Wing v. Tottenham & 

Hampstead Junction Ry. Co., No. 1041, ante. 

1179 . Takes priority over rights of public 

— & of debenture creditors & others claiming under 
company.] — Waucbr v. Ware, ELadham & 
Buntingford Ry. Co., No. 1177, ante. 

1180. — Rights of public no larger than 

rights of promoters.] — M unns v. Isle of Wight 
Ry. Co., No. 1189, post, 

1181. Unaffected by deposit under Lands 

Act, 1845, s. 86— & by deposit by agreement — 
Before amount payable ascertained.] — ^Walker v. 
Ware, Hadham & Buntingford Ry. Co., No. 1177, 
ante. 

1182. Extent of right — For value of land — & 
amount of compensation for damages.] — Walker 
p. W.uiE, Haduam & Buntingford Ry, Co., No. 
1177, ante. 

B. Declaration of Lien. 

1183. Vendor entitled to — On obtaining decree 
against purchasers for specific performance — Pur- 
chasers becoming insolvent.] — Heriot v. London, 
Chatham & Dover Ky. Co. (1867), 16 L. T. 473. 

1184. Form of order.] — Marshall v. Scar- 

borough & Whitby Ry, Co., [1889] W. N. 73. 

C. Uoiv enforced . . 

1186. Injunction to restrain user & continuance 
of possession - Parties not ad idem — Granted.] — 

Tempest v. I^ondon & North Western Ry. Co. 
(1849), 13 L. T. O. 8. 88. 

1186. Land leased to another company — 

Both companies restrained.] — A railway co. took 
land made a i^ailway thereon, iSc aft erwards leased 
the railway to another co. Part of the purchase- 
money remained unpaid, & the landowner filed his 
bill against both cos., ]>raying for payment of the 
money or an injunction to restrain them from 
using the land i—Held : the first co. should pay 
the money &, in default both cos, should be 
restrained from using the land. — (Vjsenr v. Bognor 
Ry. (^o. (1860), 1 Ch. App. 594 ; 36 L. ,1. Ch. 104 ; 

15 L. T. 168 ; 14 W. R. 1002, L. .I.T. 

AnnoicUioiM : — N.P. Rcll NorthampLoji & Baubuiy 

Junction Ry. (1866), IT; L. T. 169. Montd. Be Cambrian 
Ity. (1868), 16 W. R.. 340 ; Munns v. Xslo of Wltfht 113 % 
(1870), 6 Ch. App. 43 4. 

1187. After specific performance decreed — 

Completion after specified time — Granted.] — Nelson 
(Lord) v. Salisbury &. Dorset JuNunoN Ry. Co. 
(1808), 16 W. R. 1074. 

1188. Promoters electing to give securities 

instead of cash as under agreement — Claimant 
recovering part of money by action at law on bond 
— Granted— Sale in default of payment.] — A land- 
owner sold land to a railway co. by an agreement 
under which they were to pay him 1J2,000 to be 
paid in cash or, at the option of the co., in such 
securities as should bo agreed upon between the 
Ijarties. The co. took possession of the land, &> 
opened their line upon it. Under the agi’eoment 
they elected to give security in lieu of a cash pay- 
ment, & a bond was accordingly settled & given. 
The co. made default on the day for payment 
ni(*ntiom‘d in the bond, iSd pltf. sued them on the 
bond at law, recovered a part of bis money by 
a sheriff’s sale Held : this was not a confriict 


PART X. SECT. 1, SUB-SECT. 3. C. 

SB. Injiinrlion to rculruin *(’• 

vontinuanca of j)ofi8cs!*ion — livfiiHcd — 
Vendor entitled to order for sale .] — 
Wliere a ry. eo. failed to pay the com- 
pensation in accordance with a judgt. 


thou|^h they' liad entered into posscBsioii 
X', were operatiiiK: over the lands : — 
Held : (1 ) tlie owners bad a vendor's 
lien for tlie amoimt, with bxicIi pro- 
visions as were necessary to realise by 
means of a sale ; (2) they were not 


(‘utitled io an injuiudion t.o restrain 
the defte. from operatinp: the ry.. nor 
to an order for possession. — IjiNeoLN 
Mills Co. v. St. Catuehines & 
Niauaba CEN'ruAL Ky. Co, (1890), 19 
O. K. 106.— CAN. 
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to take seciirities instead of cash, pit! . had a lien 
for the balance of his pnrchasc-money, & was 
entitled to an injunction restraining the co. from 
continuing in possession of the land, & to a sale 
in default of payment. — ^P ell v* MiDiiAND 
Counties & South Waives Ry. Co. (1869), 20 
L. T. 288 ; 17 W. R. 606, L. C. 

1189. When purchasers insolvent — Refused 

— Order made for receiver with immediate posses- 
sion.J — (1) An unpaid vendor of land, who has 
obtained a decree for specific performance against 
a railway co, & a declaration of lien for the balance 
of his purch^e-money, is entitled, notwitlistanding 
the filing & inrolment of a scheme of arrangement, 
to an order for sale of the land, free from the 
claims of all persons claiming under the railway 
co., & to the appointment of a receiver with 
immediate possession, but is not entitled to an 
injunction restraining the co. from using the land 
until payment. 

(2) The rights of the public in such a case, where 
the railway has been opened for trail! c, are the 
same as, ^ no larger than, the rights of the railway 
co., & are subject to, can in no way interfere 
witli, the lights of the vendor.-— Mu nns v. Isle op 
Wight Ry. Co. (1870), 5 Ch. App. 414; 39 

L. ,1. Ch. .522 ; 23 L. T. 96 ; 18 W. R. 781, L. .T. 
Anruitationa : — As to (1) Folld. byceit v. Stafford & IJttoxeter 
Ity. (1872), L. It. 13 Kq. 2B1. Consd. Allgrood i). Morrybent 
&[. Darlinffton Ky, (1886), 33 Ch. D. 571. Oenerallj/t Mentd. 
He Stu(3ley, SLiicloy v. Kekewicli, [1906] 1 Ch, 67. 

1190. Until sale directed by order — Refused.] 

— Lyceit ?7. Htafpord cVc. IlTToxE'rEU Ry. Co. 
(1872), L. R. 13 Eq. 261 ; 41 L. J. Ch. 474 ; 25 
L, T. 870. 

Anmtation : — Folld. Boo v. Stafford & IJttoxeter Ity. (1875), 
23 W. 11. 868. 

1191. Before decree — In action commenced 

by vendor to enforce lien — Refused.] — Wliere the 
unpaid vendor of land t aken by a railway co. has 
commenc(?d an action against the company to 
enforce his lien, t/Jic* ct. will not grant an injunction 
or a receiver against the co. before judgment has 
been obtained in the action, even though the co. 
admit their liability. -Latjmku v. Ayjjssbuhy 
B ucKiN(3ifAM Ry. Co. (1878), 9 Ch. D. 385 ; 39 
L. T. 460 ; 27 W. R. Ill, C. A. 

1192. Land unsaleable — No order for sale 

in decree declaring lien — Granted.] — ^A llgooi> v. 
MERRYBENT DARJdNOTON Hy. Co. (1886), 33 
(4i. 1). 571 ; 55 J.. J. Ch. 713 ; 55 L. T. S35 ; 35 
W. R. 180 ; 2 T. L. R. 800. 

1193. Sale of land — Vendor entitled to order for.! 


— Walker v. Ware, Hadham & Buntingpord 
Ry. Co., No. 1177, ante, 

.] — Sedgwick v, Wa'peord & 
Rickmanswohth Ry. Co. (1867), 36 L. J. Ch. 379. 

1195. .] — Rapeh V, Crystal Palace 

Ry. Co. (1868), 18 L. T. 8 ; 16 W. R. 413. 

1196. Decree obtained for speclflo 

performance & declaration of lien — Although 
railway made & ready for traffic.] — Wing v . 
Tottenham & Hampstead Junciton Ry. Co., 
No. 1041, ante, 

1197. .] — Jersey (Earl) 

V, South Wales MiNEitAi-. Rv. Co. (1808), 19 L. T. 
446. 

119g, .1 — Vyner V, Hoy 

lake Ry. Co. (1868), 17 W. R. 92. 

1199. — .] — ^MuNNs V, Isle op 

Wight Ry. Co., No. 1189, ante, 

1200. — Purchasers insolvent.] — 

Williams v. Great Eastern Ry. Co. (1868), 18 
L. T. 458 ; 16 W. R. 821. 

1201. In default of payment of 

balance of purchase-money.] — Pell v . Midland 
Counties South Wales Ry. Co., No. 1188, ante. 

1202. — — ' Order for made on petition —Appoint- 
ment of fresh receiver where receiver already 
appointed.] — Ware u. Aylesbury Buckingham 
Ry. Co. (1873). 28 L. T. 893 ; 21 W. R. 819. 
Annotation: — Retd. Exp. Hartingtou (1375), 23 W. R. 484. 


Sub-sect. 4. — Interest on Purchase-Money. 

1203. Jurisdiction of court to order payment — 
Not when money paid into court — & deed poll 
executed under Lands Act, 1845, s. 76.] — lie 

Crystal Palace Ry. Co. Uc Divers (1855), 1 
Jur. N. S. 995. 

1204. Whether payable — Not when purchase- 
money paid Into bank— “On ground that payment 
ought to have been made to vendors.] — He Great 
Western Ry. Co., Ex j). White (1839), 0 
L. ,1. Ex. Eq. 9. 

1205. — Not when non-completion due to 

default of vendor — Purchase-money lying idle 
after notice.] — R egent's Canai. CV). v, Wauk 
(1857), 23 Boav. 575 ; 26 L. J. ('h. 566 ; 29 

L. T. O. S. 271 ; 3 Jur. N. S. 924 ; 5 W. R. 617 ; 
53 E R 226 ^ 

A‘nnoUitwv>s : — Consd. lie IMgott & G. W. Ry. (1831), 18 
Ch. 1). 146. Reid. Mason v. Stokes Bay Ry. it Vioi* Co. 


PART X. SECT. 1, SUB-SECT. 4. 

a. Whether payable — Not when tutn- 
Complete m due to appeal by vendor,] 
— ATLiiNj-fc & Noutii West Ry. Co. 
V. Judah (1894), 23 S. C. R. 231.— 

CAN. 

b. Not where vendor traverses 

award.] — lie Dundalk & Enniskillen 
Ry. Co., Ex p, Spear (1861), 11 
I. Ch. R. 467 ; 13 Ir. Jur. 148.— IR. 

1205 i. Not whcnjmrehase’Vumey 

jmid into hank — Failure of vendor to 
show good title.] — A corpn. took land 
tinder cornpulBory jiowors, it otvnerH 
failed to deduce satiHfac-tory tit le ; the 
corpn. lodged the luonoy in the Jiank 
of Ireland, & took iiossoHMion on the 
Humo day : — Held : corpn. were not 
liable to pay interest. — lie Ijndsicy, 
Ex 7?. Dublin Corpn. (18vS3), 11 

L. R. Ir. 392.— IR. 

c. Fnnn what date payable — Front, 
date of taking possession -Under statu- 
tory powers — Not merely front time viten 
amount a«crr/tttn,t'd.l— Lands of pltf. 
were taken by defts. under Lauds 
Compensation Act, 1890. The award 
of compensation was not given till a 


considerable time after the defts. took 
possession : —Held : pltf. entitled to 
interest from the date of taking of 
possession. — ^G lenn v. Hoard of Land 
& Works, [1905] V. L. R. 518.— AUS. 

d. .] — Where 

a ry. co. made a deposit os required by 
Lands (Scot.) Act, 1846, s. 84, but 
without giving any bond, that not 
being reqiiircMl by tlio landowner, Sc 
afterwards paid the compensation 
found duo with Interest from the date 
of tho decree -arbitral, nrostmted a 
I>eiition for repayment of their deposit : 
— Hel/l : the landowner w^os entitled 
to interest from tho date of entry on 
the lands. — West HianLAND Ry. Co. 
V. PlA('E (1894), 21 R. (Ct. of Hess.) 
576 ; 31 Sc. L. R. 455.— SCOT. 

o. — “ — lie COLLINH 

Ottawa Waw.r Comrs. (1877), 42 
U. C. R. 378.— CAN. 

f. ‘ Interest on com- 

pensation awarded is properly allow- 
able from the dat/O of tlic taking of tl»o 
land. — lie Cavanaoh & Canadian 
Atiantio Ry. Co. (1997), 14 G. L. R. 
623 ; 9 O. W. R. 842.— CAN. 


j — ODLUM V, Van- 

(’oTjveu Sc ^\NAD^A^• Noutiiicrn Ry. 
Co. (1915), ; ) W. L. R. 42 ; 31 W. h. R. 
67 8.-- CAN. 

Good title not then 
acquired.] --'R. v MntRAY (1896), 5 
Exch. C. R. 69.- -CAN. 

Even if iw plan 
{ft ’description filed.] — lntcr(*.st allowed 
from date of taking of possession, 
although tho plan & description be not 
filed on that date. — 1 ‘kuhy v. 11. 
(1898), 6 Exch. C. R. 291. — CAN. 

k. Kvenif before ctnnpensa- 

tion ascertained,] — Green r. Canadian 
Northern Ry. Co., 1191 7 J 2 W. W. R. 
273 ; 10 Sask. L. K. 108 ; 33 D. L. K. 
608. — CAN. 

lyiirrc eompensaXion 

increased on traverse .] — A co. took 
poHHcsHion of land under their powei-s, 
^ lorlged in ct. Iho sum awanled as 
compensjitioii, whicli was aftorw'ards 
incivasiHl on a t i avcrsc of the awaird : — 
Held: interest payaJde on the diJTcr- 
ence from tho tinu' when tlie c‘ 0 . went 
into posHOHsion.' He Navan 8c Kinoh- 
COURT Ry. Co. (1876), 1. H. 10 Eq. 
113.— IR. 
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Sect. 1. ' Completion of purchase : Suh-seci. d. Sect 
2 : Suh-sccis. 1 2.] 

(18G2), 1 Now JUI.. 84 ; Hardiiipf r. Met. l^y. (1872), 7 
(’h. App. 154 ; Jtr Cary-Elwos’ Cloutract, flOOG) 2 Ch. 143. 
Mentd. Clarke i\ Kuinuz (1891), 6V L. J. Q. B. 679. 

After counter-notice by purchasers.] — See 

No. BfJ7, a/itc. 

1206. From what date payable — From date of 
contract— Money paid into bank previous to pay- 
ment into court - -Pending master’s approval of 
contract.j—CHAMBJKRs v. White (1850), 11 Jur. 
1129. 

1207. Not previous to award fixing price — 

Delay in completion not attributable to purchaser 
— Agreement silent as to interest.l — C ait.ing 
Ghjoat Nohthekn Ky. Co., No. 458, ante, 

1208. From date of taking possession — 

Under statutory powers — Not merely from time 
when amount ascertained.] — Khysp. Dahe Valley 
Ky. C(). (1874), 1.. K. 19 Eq. 9:i ; 29 W. H. 23. 
Anm^fc/t ions .'—Consd, lie Northumberland & 'Pyiiemoiith 

374. Refd. Ballard i.\ Shutt (1886), 
Id Ch. D. 122 ; He .Shaw & Blriuinffham Corj)ii. (1884), 27 
Ui. 1). 614 ; Elotoher v. L. & Y. By., 11902] 1 Ch. 901. 
Mentd. JHc I'bfolt & U. W. By. (1881), 18 (^1. 1). 146. 

1209. Agreement varying contract 

becoming impossible to perform — Original contract 
enforced.]- Eiimi v. Midj.and Ky. Co. (1875), 
I.. K. 20 Eq. lOO ; 44 J.. .T. Ch. 313 ; 32 L. T. 219 ; 
23 W. K. 509. 

Annutatiyn .--Mentd. County Hold & Wine Co. v. L. & N. \V. 
By., [1918] 2 K. B. 251. 

1210. From date of verdict — Though de 

facto possession obtained subsequently. | — lie 

E(lle.siiul Local Boabd (1879), 13 Ch. 1). 305 ; 
49 I.. .1. Ch. 214 ; 28 W. K. 530. 

CoMd. Jie Pigott & Cl, W. By. (1881), 18 
lie Shaw 6l Birmingham Corpn. (1884), 

J/ C ii. 1). 014. 

1211. From time when good title shown - 

Purchase under statutory powers.] — /iV Piuoin' 
Cheat W'estkhn Ky. (Jo., No. 1125, anle. 

1212. Up to what date payable — “ Completion ” 
of purchase —Agreement to pay from delivery of 
abstract until purchase completed — Interest ceases 
to run on payment into court.]- — J jEwis v. South 
WA 1 .E.S By. Co. (1852), 10 Uare, 113; 7 Ky. cV 
(■an. (’a,.s. 92,3 ; 22 L. .1. Ch. 209 ; 21 L. T. O. S. 3 ; 
10 Jur. 1149 ; 1 AV. H. 45 ; 08 E. K. 801. 


1213. Decree of court ordering pay- 

ment from date of award until completion of 
purchase — Interest computed until purchase- 
money paid Sc conveyance executed.] — Neath New 
Gas Co. v. Gwyn, fl873] W. N. 200. 

1214. Investment of purchase-money — 

Acquiescence of promoters to vendor’s demand.] — 
A railway co. gave the usual notice to a tenant for 
life of settled estates that they required a portion 
of the estates for their line, & afterwards made an 
offer for the fee simple. The solr. of the tenant for 
life accepted the offer, stipulating that interest 
at £5 per cent, should be paid from the time of the 
CO. taking possession, <te proposing that, as the 
title was well known, the co. should be satisffed 
witliout the production of the deeds. To this the 
CO. objected, & proposed to pay the money into a 
banker’s in the names of the respective solrs. 
p<*ndiiig the investigation of the title. The tenant 
for life’s solr. thereupon suggested that, as the 
money must be paid into ct., it had better be so 
at once. The co. thereupon j>aid the money into 
<it. to the account of the Itailway Act only, <to com- 
municated to tlie tenant for life’s solr. that they 
had paid the mon(*y into ct. undei- Lands Act, 
1845, s. 99. The solr. for the t(;nant for life tJiere- 
upon reminded them that inter(*st at £5 per cent, 
would continue to be payable till the i)urehase 
was complet^ed. To this the co.’s solr. returned 
no answer, iVc, although several otJier communica- 
tions passed between the solrs. respecting the pur- 
chase, the co.’s solr. did not, till a year afterwards, 
exj)ress any objection to the payment of interest. 
The money remained uninviis(L‘d during the whole 
of that period : — Held : tin; co. had acquiesced 
in the vendor’s view of the case, wore bound 
to pay interest iq) to the iuvestnioiit^. — Re 
Koyston & iliTCiiiN It A II .way Co.’s Act, 1840, 
EiC . p . Hahdwicke (Earl) (1852), 1 De G. M. G. 
297 ; 7 Ky. Sc Cun. Gas. 919 ; 18 L. T. O. S. 281 ; 
42 E. K. .507, !.. JJ. 

AnmUalionn : — Consd. LowIh v. South VVal«» By. (1852), 10 
Iliirc, 113, Refd. Lf'wis r. South Wales By. (1853), 21 
L. T. O. S. 3 ; He L. B. & S. C. By. (1854), 18 Boav. 608. 
Mentd. He Marylobone Iinproviunout Ael, 1868, Ex n. 
Topple (1867). 19 W. B. 1058. 

1215. At what rate payable — Promoters agreeing 
to pay on ascending scale in certain events — Must 


m. — ^yhfre uioncy Indued 

m court Ind not invested.] - - \ ry. co., 
having laken IhikIk, lodged the amount 
found l)y the arbitrator in c.t,, under 
Bail ways (Ir.) Art, 1860, s. 2, A’ went 
Into jM)HseHsioii. The (;o. neither ap- 
plied to have the inonev invested nor 
IraiiHferred to the eredil, of the sum 
awarded hy the dual award: — Held: 
CO. wej-e liable for interest on the 
purehase-niouey from the date at 
which went into jmssession of the 
lands.- D ublin, Wioklow & Wex- 
F(>ui> By. (;o., J). .lOHDAN (1891), 

27 L. B. ir. 79. -IR, 


n. - — - Fnnn time oirard aeguire, 
effect of jndument.] — Interest will no 
be allowed on the siim awarded unde 
riiblie Works Act, until award ha: 
iWMIuiretl the etfect of a judgment o 
Supreme (’t.-- Walker v. WEi.LrNOTO> 
^ Manaw'atu By. Co., Ltb. (1886;, i 
N. Z. L. B. 193. -N.Z. 


taking posscHsion of the land acquired 
the dale of the award. -Laycock r. 
VnTOKIAN itAU.WAYS COMIW., (19171 
V. L, B. 556. AUS. 


allowed to owner on eomponHat ion 
from time of t>Hking to time f)f award. • 
JaMKS r, ONT.VICIO & QUEliKC Bv. Co. 
(1886), 12 (). B. 624.— CAN. 

s. - - Till date of ymi/mnU of 
jinrchasc-moncy. j - An owner exoe.ut ed 
a conveyance to a co. of his interest in 
land in consideration of payment of 
the compeuKat-ion awarded on the hear- 
ing of a traverse. No claim for interest 
was made at the cxeeution of the con- 
veyance : — Held : the owner could 
eJuiiii interest from tinio of entering on 
the land to date of jiaymeut. He 
Baltimore Extension Jiv. Co., Ltd., 
Ex p. Daly, [1895] 1 1. B. 169 ; 29 
J. L. T. 54.— ir. 


O. .] -Hallenmtein V. 

Mayor, etc. of 'phe ( 'itv of*’ WELLixij- 
TOn (1901), 21 N. Z. L. B. 61. N.Z. 


p. 

26 O. B. 


From. d(dc of hyedote 
U cxjn’o'jiriation. \ — He Mao- 
& City ok Toronto (189.5), 
558. -CAN. 


*!• i'V tn vdod date payable — 
IV hither to date of award.] — No interest 
can be awarded on the amount of 
compensation as between the date of 


t. Whether tilt payment iata 

haul ’.] — Burrlmsers went into piisses- 
sion, refusetl to pay Interest, & lodged 
the pureJiase-rnonoy in the bank : - 
HeUl : 1 he ow'iiers w'cre entitled to 

inteivst to the time of the Jodgmeiit 
iTi the l»aiik.- Blount r, Cheat 
Southern ik. Western By. Co. (1852), 
2 1. Ch. B. 10.-^ IR. 

u. - ^ Whether till puynieul inlo 
court .] — WHiero the W. Corpn. entered 
upon lauds under their powers, & 


lodged ill ct. the sum awarded ; & upon 
a t.ravorse, a verdict for an increased 
amount was aftiTwards had, & the 
eorpn. then lodged the balance of tlie 
verdict -//c/d ; interest on tlio suni 
originally lodged, &. on t lie sum awarded 
by the verdict, was j)ayabio from the 
dat.e of entering on the lauds to tlio 
dates of the resfiectivo Iodgments.--y/c 
Waterkoro W'atkr Act, Ex ji. 
Sullivan (1871), 12 1. J.. T. I.— IR. 

w. - - - — — .] — Wiiere a co. enter 
upon lands under Bail ways (Ir.) Act, 
1869, s. 2, interest becomes payable 
upon tlio purohaso-nioney, from the 
date of entry, but the interest ceases 
running on tJio date of the lodgment 
of the principal . — He Belfast Water 
CuMiiS., Ex p. Dalw'ay (1881), 15 
h. B. Ir. 13, 21. IR. 

y. At what rate payable - Money 
paid intu hank -At hank rrdc. ]—W hero 
money was paid into a bank under 
Dominion Ballvvay Act, 1879, /vc an 
order for immediate possession of lands 
made by a jmlgo, Ifi an award of coin- 
ponsation made suhsoqiienlly : — Held: 
owner entitled to interest on tJie 
amount awarded him only at rate 
allowed by the bank & not at legal 
rate.- He Taylor & Ontario & 
DUKRKC Itv. (^o. (1886), 11 J\ B. 371. — 
CAN. 

z. , j .]l^, oitANi) Trunk 
l^AoiFjo Branch Lines Co. & Law, 
[19171 W. W. II. 1011.— CAN. 
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pay at higher rate on happening of event — Cannot 
object to contract in absence of fraud.]— IIeiibeht 
V. Salisbury & Yeovil Ry. Go. (1860), L. R. 2 Eq. 
221 ; 14 L. T. 507 ; 14 VV. R. 706. 

Of copyholds. No. 2014, poftt. 


Sect. 2.~-PAYMENT INTO COURT. 

Sec Lands Act, 1815, ss. 69-83. 


Sub-sp:ct. 1. — Refusal op’ Owner to convey 
OR Failure to make Good Titi.e. 


Sec Lands Act, 1815, ss. 69, 71 -71, 7(5, 77, 79. 

Payment out of court.]— 6Vc Part XL, Sect. 7, 
sub-sect. 3, A., post. 

1216. Under Lands Act, 1845, ss. 76, 77— Who 
is an “ owner ’’—Person having some title - Land 
may be subject to dower or jointure or other interest 
in third party. | — (1) A i*ailvvay co. took iiossession 
of land under a cont rai!t for a sixt y years’ title. 
The V(‘ndor fail<‘(l to show more than a i)ossessory 
title* for f hirt y-six yeaj's : —Held : he could not 
coni|)(‘I file CO. to deposit' the purchase-money in 
t he bank under liands Act , 1815, s. 76. 

(2) By the Uivin “ owner ” in the sect/, the 
Lt'pslatun; m(*ant a pei*sou havinjj some title ; & 
in providing; for the <'venf/ of an owner failiuR to 
make out a title to the satisfaction of the pro- 
rno((*r‘s of tin* und(*rtakinK, they had in (jontempla- 
tion the p(>s.sibiUty of tin* land being subject t/O 
dower or jointure, or some other independent 
estate or interest out stranding in a third party, who 
is under no legal or (jciuitable obligation to concur 
in till* sale, but which does not displace the owner’s 
titl(‘. 


(3) A surviving pait-ner, selling partnej'ship 
lands in diseliarge of his dut y, as sui'vivor, to wind 
np 1 h(* ])a-rl/neF*ship, is an owner wit hin s. 76, A by 
virtue* of that st‘c*t. A. s. 77 tin* j)roniotei*s of th<* 
und(*rtakiug, depositi?ig t ie* )>urehase-mon(*y in t he 
ha,nk to the, ci*(*dit' of tlie vc*ndor A of Gu* ri*pre- 
sentativM* of his dec(*fisetl ])arti»er, wonld acquire 
all Gi(‘ estate A: interest of botli. 

(1) A ])<*rson in possession, but showing a. bad 
t itle, is not the “ owner ” within s. 76, A- when? 
the lands are in such j)ossession, A the true ovvn(*r 
cannot be found, the jiroinot ers must have recourse 
to the jury claust*s of the Act. — Oouui.Ass v, 
London A North Wp:sTEiiN Ky. Co. (1857), 3 
K. A .1. 173 ; 3 ,lur. N. S. 181 ; 69 E. R. 1069. 
AunotaHovs : — In (1) Consd. Kx p. Winder (1S77), 0 
Cl). ]). (»•>(;. Ah to (1) Consd. Wells v. ChelinsfenI L. H. of 
Health (1880), 1.5 (’1). J). 108. GeruxaHu, Mentd. Jtx. 
Motrorolitaii Street luiprovcHiieiit Act, 1877, Kr. n. 
Chaiebcrluiu (1880), 14 CUi. 1). 823. 

1217. — — Not persons with no title 

at all.] -Pltfs. contracted to si*H land to defts., 
but fa.ilod to make any title to a small portion 
thereof. Thereupon defts. paid the jmrehase- 
money of the wliole land, after making cei4/ain 
deductions th(*r(*from in accordance with the 
contract, into et. nnd(*r Lands Act, 1815, s. 76, A 
oxecut(*d a deed poll under s. 77 purporting t-o vest 
the wliolc of the land in themselves : — Held : pltfs, 
were not ow meis of the strip of land within ss. 76 A- 
77, A defts. could not acepun^ the land und(*r tho.se 
sects. — WE 1 J.S V, (/HELMS FORD LoCAL HoARD OP 
Health (1880), 15 Ch. I). 108 ; iO L. .1. Gh. 827 : 
^3 L. T. 378 ; 45 ,i. P. 6 ; 29 W. R. 381. 


1218. Not person in possession show- 

ing bad title.] — Douglass v, London & North 
Western Rv. Go., No. 1210, arde . 

1219. Surviving partner selling part- 

nership lands— In discharge of duty as survivor J — 
Dou(h^v.s.«< i \ London & North Western Ry. (3o., 
No. 1216, ante . 

1220. - - Effect of payment In — To credit 
of vendor & representative of deceased partner — 
All estate & interest of both acquired.] — Douglass 
V. London & North Western Ky. Co., No. 1210, 
ante. 

1221. When promoters compelled to deposit 

— Not when contract for sixty years’ title— Vendor 
falling to show more than possessory title for 
thirty-six years.] --Douglass v. London A; North 
Western Ry. (^o., No. 1210, ante . 

1222. Under private Act — Promoters need not 
deposit — On application of party claiming to be 
owner — On ground of defective title— Unless clear 
evidence of defect in affidavits.] — K. v. Dki*tford 
Pier Go. (1838), 8 Ad. & El. 910 ; 1 Per. A Dav. 
128 ; 8 L. J. Q. B. 02 ; 112 E. R. 1084 ; 8uh nom. 
(k)LLiEH V. Dei»tford Pier A Improvement (k>., 
2 .lui*. 1039. 

Annotation : — Mentd. IL r. Bodmin JJ., [1S})2] 2 Q. B. 21. 

1223. — — Procedure not applicable till after 
purchase-money agreed on or compensation settled 
— Duty of promoters to call upon owner to 
make out title after assessment — Though owner 
failing to disclose title before assessment.] — D oe d. 
IluiHJHiNsoN V. Manciiestp:r, Bury, A Rossen- 
dale Ky. Go. (1845), 14 M. A W. 087 ; 2 Gar. A 
Kir. 102 ; 15 L. .1. Ex. 208 ; 0 L. T. O. S. 103 ; 9 
Jur. 919; 153 K. R. 051. 


8u H-sECT. 2 . — Vendors under Disability. 

Sec Lands Act, 1815, ss. 09, 71-74. 

1224. Principles upon which court acts In order- 
ing payment.] — 3’he principle upon wliich tin* ct. 
acts ill ordiTing the payment of money irit-o ct., 
is tliat wht*re tlj(*re is a cas(^ of account between 
jiartios, there must be somi*thing like a trust ; but 
the ct.. also acts on this principk*, that, where there 
is a tpK^stion to Im* litigated A determined, it will 
prot.(*ct t/h<‘ iu*operty ponding the litigation. — 
London A Noi^rni Western Kv, (k). Lancaster 
OiRPN. (1851), 15 Beav. 22 ; 18 L. T. O. S. 132 ; 
10 .lur. 677 ; 51 E. R. U4. 

1225. When payment in proper procedure — 
Not when promoters enter into special contract to 
purchase.] — Newton v. Metropoj.itan Ry. (lo. 
( 1861 ), 1 Drew A Sm. 583 ; 5 L. T. 542 ; 8 .lur. N. S. 
738 ; 10 W. R. 102 ; ()2 E. R. 501. 

1226. When lands of corporation purchased 

— Lands not superfluous — Corporation with no 
power to treat.] —/ic (Jhelsea Waterworks (ki. 
(1887), 56 L. J. i'h. 640 ; 56 L. T. 421 ; 3 T. I.. R. 
464. 

1227. — When trustees of charity sell — 
Powers of sale in deed of foundation— Not scheme 
legally established. ”{ — He Mason’s Okphanaoe A 
London A North Western Ry. (’o., [1896] 1 Gh. 
596 ; 65 L. J. Gh. 439 ; 74 L. T. 161 ; 44 W. R. 
339 ; 12 T. L. R. 236 ; 40 Sol. do. 352, (\ A. 
AnrwtalUmH : -Apld. A.-G, v. Nationul HoppRal for Relief & 

(’uro of Paralysed & Epib*j)lifs [1!)01] 2 (3i. 252. Reid. 
OiriJvie v. Littleboy (1807), 13 T. L. K. 300 ; Re Howard 
Street Coiisrreffationul Clmpel, »Shef?lPld, 1 101 3 J 2 Cli. 000 ; 
A.-G. r. Foundling Hospital, [10141 2 (Jh. 154. Mentd. 
I*owt*r r. Banks (1001), 70 L. .1. Gh. 700. 


PART X. SECT. 2, SUB-SECT. 2. 

a. When payment in proper pro- 
cedure — Not where lands subject to a 


suit in Wil.UAM.soN r. t'oeiiT- 

NKV &. St. Kii.ua a Bkioiito.v Haii.- 
w\y ArrH, 1857 A 1801 (1802), 1 
W. & W. 21, 101.— AUS. 


umler (^onsolidaleil 
Ad, 1883, s. 488.]— /tV. 
Bkckktt <S:. Gitv of Tokonto Ookpx. 
(1885). 10 O. li. 106.— CAN. 
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Sect 2 . — Payment into court : Sub-sect 2. Sect 3 : 
Sub-sects. 1 cfc 2, A., B. (a), (6) (c), C.] 


1228. When payment in dispensed with — 
Proceeds of sale of lands of lunatic— Order made for 
payment to credit of lunacy — & for investment to 
joint account of lunatic & promoters.] — Land 
belonging to a lunatic liaving been purchased by a 
rail \N* ay co. under the i^owers of its Act, an order 
was made for payment of the purchase -money to 
the credit of the lunacy, & for its investment to 
the joint account of the lunatic the co., without 
its being first paid into ct. under Tiands Act, 184.^, 
s. 69.-~7fe Milnks (a Peuson of Unsound Mind) 
(1875), 1 Uli. D. 28 ; 84 L. T. 48 ; 24 W. K. 98, 0. A. 

1229. Time when money paid in — Before notice 
of motion served.] — W illiams t\ Llanelly Ry. 
Co. (1888), 19 L. T. 810. 

1230. Where payment made to vendor instead of 
into court — Under pressure— Vendors ordered to 
pay money into court— For interim protection.^ 
London & Nortfj Westeijn Ky. tV). v, JiANCASTER 


CoRPN. (1851), 15 Reav. 22 ; 18 L. T. O. S. 182 ; 
16.7ur. 077 ; 61 E. R. 444. 

1231. Money ordered to be invested — On 

petition of vendor,] — Be London, Brighton & 
South Coast Ry. Co., Ex p. Ahejigavenny 
(Earl) (1850), 4 W. R. 815. 

1232. In consideration of not opposing bill — 

Held in trust by vendor for himself and persons 
entitled in remainder. Pole v. Pole (1805), 
2 Brew. & Sm. 420 ; 18 W. R. 048 02 E. R. 080 

sub worn. Pole v, De la Pole, 0 JVew Rep. 19 ; 
34 L. J. Ch. .580 ; 12 L. T. 837 ; 11 .lur. N. S. 477. 
Ari^)iaUo7M :-~ Consd. Hiirewnbury v. North Staffordshire 

Ry. (1805), L. H. 1 Eq. 55)3 ; lie Rorkoley’s Will, lie 
Glouooster & JBorkeley Canal Act, 1870 (1874), 10 Ch. App. 
SkV Lacon’s Sottlmt., Luoon v. Lacon, flOllJ 1 Ch. 
T « Befd. Taylor v. Chiche.ster & Midhurst Ky. (1867), 
L. R. 2 Exch, 356. 


1233. Effect of payment in— -Infant owner not 
constituted a ward of court.] — Re Wilts, Somer- 
set & Weymouth Ry. Co., Ex p. Brewer (1805), 
2 Drew. & Sm. 552 ; 18 L. T. 207 ; 13 W. R. 959 ; 
02 E. R. 729. 

;—Re!d. Brown v. Collins (1883), 53 L. J. Ch. 368. 

1234. Fulfilment of contract to pay tenant 

for life.] — Taylor v, Chkuijoster & Midhuilst 
Ry. Co. (Dhiectors, etc.), No. 444, ante. 

1235. Mandamus to compel promoters to pay 
in — ^Award made under Lands Act, 1845, s. 68 — 
Granted.) — Baiine'it v. (treat Eas'j’ekn Ry. CV>. 
(1808), 18 L. T. 108 ; 10 W. R. 798. 

Payment out of court.]— .SVc Part XL, Sect. 7, 
sub-sect. 3, A., pofit. 


Sect. 3. -THE CONVEYANCE. 

SuB-spJCT. 1. — In (Ieneral. 

1236. Parties to — Notice to treat served upon 
tenant for life & trustees with power of sale— 
Amount ascertained as between tenant for life & 
promoters — Promoters not entitled to conveyance 


by trustees.] — Re Pigott & Great Western Ry. 
Co., No. 1 125, ante, 

1287. Form of — Notice to treat for lands with 
the appurtenances ** — Purchasers not entitled to 
benefit of general words — Implied in Conveyancing 
Act, 1881 (c. 41), s. 6.] — Re Peck & London 
School Board, [1^93] 2 Oh. 315 ; 62 L. J. Oh. 
598 ; 68 L. T. 847 ; 41 W. R. 388 ; 37 Sol. Jo. 
372 ; 3 R. 611. 

Annotations : — Befd. Be Lyno-Stephens & Scott-Miller's 
Contniot, [1920] 1 Ch. 472. Mentd. NlchoUa v. Nlcbolls 
(1899), 81 L. T. 811 ; Schwann v. Cotton, [1916] 2 Ch. 
120 ; Be Wahnslcy & Shaw’s Contract, [19171 1 Ch. 03. 

1238. Settled by court In case of disagree- 

ment.] — Re Oaby-Elwes’ Contract, [1906] 2 Ch. 
143 ; 75 L. J. Oh. 671 ; 94 L. T. 845 ; 70 J. P. 
345 ; 54 W. R. 480 ; 22 T. L. R. 511 ; 50 Sol. Jo. 
464 ; 4 It. G. R. 838. 

SeCf also. Lands Act, 1845, s. 81. 

1239. Promoters bound to take — Value fixed 

after notice to treat— No question as to vendor’s 
title.] Oary-Elwes’ Contract, [19061 2 Oh. 
143 ; 75 L. J, Oh. 571 ; 94 1.. T. 845 ; 70 J. P. 
345 54 W. R. 480 ; 22 T. L. R. 511 ; 60 Sol. Jo. 

461 ; 4 L. 0. R. 838. 


Sub-sect. 2. — ('k)STS op Oonveyan(^e. 

A. Jurisdiction of Court to order. 

See l^nds Act, 1845, s. 82. 

1240. Court has no jurisdiction to order — Costs 
of deducing title & conveyance.] — Re Wilts, 
Somerset, &; Weymouth Ky. Co., Ex p. Bath 
(Marquis) (an Infant) (1847), 4 Ry. (-an. Oas. 
567. 

1241. — — Costs of petition under Trustee Act 
1850 (c, 60) —For vesting of legal estate in execu- 
tor.] — Be Rejcs’ Devisees (1852), 21 L. J. Oh. 687. 

B, What Costs Pay aide by Proniolcrs, 

See Lands Act, 1845, s. 82. 

(a) 111 General, 

1242. Making title — Liability for costs of ** con- 
tracts, sales & conveyances.”] — Be IjOndon & 
Greenwich Ry. Co., Ex p, Addies’ Charity 
Feoffees (1848), 8 Haro, 22 ; 8 Kv. Can. Oas. 
119 ; 12 L. J. Oh. 518 ; (i7 E. R. 281. 

1243. Conveyancing counsel.] — A railway co. 
took land belonging to a devisee for life, with 
reversion to testator’s heirs, & paid the purcliase- 
money int ;0 ct. ; — Held : they must pay the cosl/S 
of two petitions by two co-lieirs wlio claiintid the 
fund on the death of the tenant for life, also the 
costs of investigating the title of otlior peu^jons who 
claimed to be heii^?, in answer to the advertise- 
ments issued by order of the •!., except such costs 
as were occasioned by affidavits of petitioners, in 
opposition to such claims, which were occasioned 
by adverse litigation, within J^ands Act, 1845, s. 80. 

C’osts incurred before the conveyancing counsel 
are provided for by ss. 82 <fe 88, <fc, being liable to 


PART X. SECT. 3, SUB-SECT. I 

B. (a). 

12421. General rule ..] — ^-AVliorc u 
of laudH is coiupnlRovy niulor 
powers of an Act, the pmvhascr n 
pay the expense of the convey a: 
iinlOHs the stutulo expressly thr 
It on the vendor. - -Uiucinbotiiatn 
CL\T»K Hivkr Tiujstkks (18-15) 

* ^7 Sc. Jur. d 
«/!{/. 5 J)nnl. ((M. of Sess.) 1267 ; 
Sc. Jnr. 518. -SCOT. 


c. Mate inn litlc- — Answers to re- 
. _ , (tliowed—Not costs after title 
accepted.] — l*ron]otei*H are not liable 
under Act No. 1109, s. 47. for costs 


incuj’rod by vojidor for work done after 
title accei»ted, & costs of perusing con- 
veyance, & takiiu; copies thereof 
should be disaUowed. 

Costs necessarily incurrotl iu attempts 
t-o answer requisitions made by pro- 
moters arc ex])euses incident to 
verilicatioii of title, & thouffb not 
smteossful should be allowed . — Be 
NK’HOLm (1900), 25 V. L. K. 599.— 
AUS. 

d. — - Bemsirulion of vendor's 
title .] — Where a vendor liad not reKia- 
tered IjIs title, pursuant to Local 
Koffist ration of Title Act. 1891, & 
])romotcrs rcquii’od this to be done, & 


the title was regristored accordingly. 

Held : the promoters were l)ouu(l to 
bear cost of registration as “ costs of 
conveyance,” under Lauds Act, 1845, 
B. 82.^ — Re. Bei.faht & Noktjikun 
Counties Rv. Co., Ex p. Gilmouk, 
[18951 1 I. K. 297.— IR. 

o. .l-"-Tho expenses of con- 

veyaueos of lauds, which under Lands 
(Scot..) Act arc to be borne by pro- 
moters of a ry. or other public under- 
taking do not inelndc the expense of 
making up a title iu the person of 
the proprfotor convoying. — G iiaham t». 
Calf.ponxan Ky. Co. (1848), 10 

Dunl. (C^. of Sofls.) 496.— SCOT. 
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taxation, a proper bill of them should be delivered 
to the CO . — ue Spooner’s Estate (1864), 1 K. & J. 
220 ; 69 B. B. 438. 

1244. Collateral agreement — Forming no part 
of conveyance — ^Not included.] — Re liiETCJi & 
Kewney (1867), 16 L. T. 729 ; 15 W. B. 1055. 

1245. Apportioning ground rents — Between 
houses taken & houses left — Not included.]— 
Hajvtpstead .liTNcnON By. Co., Exji . Buck (1863), 

I Hem. & M. 519 ; 3 New Bt^p. 110 ; 33 T.. .1. Oh. 
79 ; 9 L. T. 374 ; 9 Jur. N. 8. 1172 ; 12 W. K. 
100 ; 71 E. B. 227. 

Anruitniion : — Refd. Exp. Morris (1871), L. H. 12 Kq. 418. 

(6) Adrninisiralioii mid Prohate. 

1246. Obtaining order in administration suit— 
Sanctioning concurrence of trustees to conveyances 
— Part of lands mortgaged & vested in trustees — 
Agreement silent as to existence of mortgage — 
Promoters not liable.] — Re London & South 
Western Bailway Act, 1856, Ex p. 

(1862), 3 De G. J. & 8m. 341 ; 32 C. ,1. Cli. 102 ; 
7 L. T. 452 ; 11 W. B. 54 ; 46 E. B. 667, L. J.I. 

1247. Taking out administration de bonis non — 
To perfect title — Promoters liable.]— 7iVl L iverpool 
Improvement Act (1868), L. B. 5 Eq. 282; 37 
L. J. Cli. 376 ; 16 W. B. 667. 

Atmointumff Consd. lie Loudon United Tramways Act, 
1900, 11906] 1 Cb. f»84. Distd. Ite Elcmcntury Education 
Acts, 1870 & 1878 (1908), 78, L. J. Ch. 281 ; lie Thames 
Tunnel (Rotherhithc Sc RakdiiT) Act, 1900, (190SJ 1 Ch. 
493. Refd. lie Grl^s, Ex p. Loudon School Board, (1914] 
2 Ch. 547. 

1248. Taking out probate to vendor’s will — 
Death of vendor before completion — Completion 
by executrix —Promoters not liable. J — Re Elp> 
mentauy Education Acts, 1870 & 1873, [1909] 1 
Ch. 55 ; 78 L. .7. Ch. 281 ; 99 L. T. 862 ; 73 J. P. 
22 ; 25 T. L. B. 78, 0 A. 

(c) Proceedings io obtain Conveyance. 

1249. Death of vendors before co'-ipletion -- 
Suit to obtain conveyance from Infant heir™- Suit 
rendered necessary by vendor suffering legal estate 
to descend to infant -Promoters not liable.) — 

Midland Counties By. C(». v. Westcomh (1840), 

II 8im. 57 ; 2 Bv. Can. Cas. 211; 9 C, J. Oli. 
324 ; 59 10. B. 79*5. 

Anmtiations : Midland Counties liy. v. Culdccoie 

0 841), 2 By- & Can. Cas. 394 ; East cm Count ies By. r. 
Tufucll (1813), 3 By. Can. (’as. 133. COQSd. Hanson v. 
Lake (1843), 2 Y. & C. Ch. Cas. 328. Refd. Hinder v, 
Streeter (1852), 16 Jur. 650. Mentd. Crcswell w. Haines 
(18()1), 8 .Inr. N. 8. 208. 

1250. — Proceedings under 11 Geo. 4 & 

1 Will. 4, c. 60 — Promoters not liable for.] — Re 

South Waiaos ]iY. Co. (1851), 11 Beav. 418; 20 
Jj. .1. C'li. 534 ; 15 Jur. 1145 ; 51 E. B. 347. 
Atnwtaiions : — Consd. lie Nash’s Estate (1855), 4 W. II. 111. 
Overd. He Livori'ool Improvement Act (1808), L. H. 5 Eq. 
282. Consd. He London United Tramways Act, 1900, 
11906] 1 Ch. 534 ; lie Thames Tunnel (IlothcrliitUe & 
Ilatelill) Act, 1900, (1908] 1 Ch. 493. 

1251. Agreement to pay “ costs of & 

incidental to conveyance — Promoters liable.] — 

JjAKE V. EASThJRN COUNTIES By. Oo. (1852), 19 
L. T. O. S. 328. 


1252. Bill for specific performance against 

infant heir — Heir entitled to costs up to hearing 
of suit.] — Midland CJounties By. Oo. v. Bice 
(1854), 2 Eq. Bep. 1109. 

Aivmtaiion : — Refd. He Fenton's Will (1855), 3 W. R. 331. 

1253. Costs borne by each party.] — 

London & South Western By. Co. v. Bridger 
(1864), 4 New Bep. 261 ; 10 L. T. 689 ; 10 .Tur. N. S. 
650 ; 12 W. B. 948. 

1254. Devise of real estate In strict settle- 

ment — Costs out of purchase-money.] — Eastern 
Counties By. Oo. v. Tufnbll (1843), 3 By. & Can. 
Cas. 133. 

1255. Heir-at-law of mortgagee not known— 
Promoters liable — Form of order.] — Re Nash’s 
Estate (1855), 4 W. B. 111. 

Annotation : — Gonsd. He I’hames Tunnel (Rothcrhltho & 
Ratoliif) Act, 1900, [1908J 1 Ch. 493. 

1256. .] — Re Eastern Counties 

Tilbury J UNCTION ky. Co., Ex p. Cave (1855), 


26 L. T. O. H. 170. 

Annotation : — Refd. lie Tiiamos Tunnel (Rotherhithe & 
Katellff) Act, 1900, [1908] 1 Ch. 493. 

1267. On purchase of copyholds -Promoters liable 
for— Steward’s fees — & fines payable on admis- 
sion.] — Re IjONDon LTnitkd Tramways Acn% 1900, 
[1906] 1 Cb. .5.34 ; 75 L. J. Cb. 223 ; 91 L. T. 608 ; 
54 W. B. 328 ; 22 T. L. R. 286 ; 50 Sol. Jo. 256. 
Amwtations Consd., He Thames Tunnel (BoUiorhitho & 
Ratcliff) Act, 1900, |1908] 1 Ch. 493. Refd. He Grigiafs, 
Exp. London School Board, [1914] 2 Ch. 647. 

1258. Not fines payable on admis- 

sion.]— The subsoil of certain copyhold land was 
purchased under the compulsory powers of a 
special Act for the piiiT^oses of a tunnel, the price 
beirjg fixed by agreement. The agreement pro- 
vided that the purcliasers should pay the vendors’ 
cosl/s of title A- conveyance as provided by Lands 
Act, 1845, under wdiich Act tluj agreernejit was to 
be carried out. The vendors, who were trustees, 
had full power to sell the equitahle customary fee, 
but. siuc(‘ the death of the former trustees tliere 
had been no tenant on the ct. roll, & the vendors, 
at the request of the purchasers, obtained the 
admittance of tlie customary co-heirs of the last 


surviving tenant, in orchir that a i)ropor iissuranco 
might be made* under Lands Act, s. 95. On the 
completion of the purchase*, the vendors elainicd 
the steward’s fees the legal (u>sts of i>roc.uring 
tlie admittance also the liruj payabhi to tin* lord 
of iJio manor a.’j costs of conveyance', but th('y 
ultimately abandoned their claim as to tJui fine : — 
Held: they were* entitled to payment of thesci 
costs other than the line. — Re Thames T^unnel 
(Botherhitjie <Sc Hatclifp) Act, 1900, [1908] 
1 Oh. 493 ; 77 L. J. Oh. 330 ; 98 L. T. 188 ; 72 

J. r. 153 ; 24 T. L. B. 316, 0. A. 

Annotatiems : — Consd. He GrifrCT, E:r p. London S<diool 
Board, [1914] 2 Uh. 547. Refd. He KloinenUiry Lduoatlou 
Acts. 1870 & 1873, [1909] 1 Ch. 55. 


C. Taxalioii and Recovery of CosUh. 

See. La.nds Act, 1845, c. 83. 

1259. General rule — Taxation as between vendor 


PART X. SECT. 8, SUB-SECT. 2. - 

B. (b). 

1247 i. Taking out administration de 
bonis non — To perfect title — Promoters 
liable,] — A. hud for more than 12 years 
1)0011 In possession of land hold under 
a lease for a life & lerin of yours, 'rhe 
land was taken by a eo., under an Act 
which incorporated Lands Act, 1845. 
The CO. required udminlstraflon t-o l»o 
taken out t-o B., l,be assltpuee of tlie 
lease, throiifrh whom A. eJaimed. (J. 
iw'cordinifl.v took out admlnlatration, 
& then conveyed her interest to A. : — 
Held the costs of conveyance should 
be bunio by the eo . — He South City 


Maukkt CJo., Ex p. Kisatucy (1890), 
25 L. R. Ir. 263.— IR. 


PART X. SECT. 3. SUB-SECT. 2.— 

B. (o). 

r. Sale hg tenant for life- Order of 
judge neccssurg — Pronuders Hafde.] -- 
In order tiiat tlio tenant for life ran j?et, 
the riKht to .soli to a ry. eo. an tntlcr 
of a judw:e was required : tX. wlu’re sueli 
proceeding? was entirely for beiuMit of 
eo. ^ no factions c»pposition wa,s raised 
by any one, the co. should pay costs 
of the order.— Re Dolskn (1889), 13 
r. R. 84.— CAN. 


PART X. SECT. 3, SUB-SECT. 2. ™C, 

g. Solicitor appearing for several 
clients ,] — TJio pra<*.l.ioo on taxation of 
costs of & incidental to convey aneo of 
lands to promoters under the Lamis 
Act, 1845, 8c. Railways (Ir.) Aet^, is 
rejfnlated l)y Railways (ir.) Act. 1864, 
H. 12 ; & whore one solieitoj* is em- 
ployed by several elient*< for the pur- 
poses of ‘ such eonvoyanco, In^ is not 
entitled to furnish sej»arate bills of 
costs, chaiviiip: taxation items in 
respce.t of each bill.-'-lfc Bki.faht 
Wateh Comrs., Ex p. Onu, Sa:me 
Ex It. Usher, Same Ex p. Connor 
(1888), 21 L. 11. ir. 342.— IR. 
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Compulsory Purchase of Land and Compensation. 


Sect. 3.— The conveyance ; Sub-aect. 2, C. ; aub-aect. 
3 ; 1 ^ 2 : S ub-aect. 1 .] 

& promoters — Not vendor’s solicitor & promoters.] 

—He Middlesex County Light IIailways Okder. 
1003, 11008] W. N. 107. 

1260. What costs liable to taxation — Convey- 
ancing counsel .] — Uc Spooner’s Estate, No. 1213, 
avle. 


1261. Time for taxation-- Not after costs paid.] — 

lie South Eastern Ky. (k)., lUx p. Somerville 
(1883), 23 Ch. 1). 107 ; 52 L. ,1. Ch. 138 ; 48 L. T. 
410 ; 31 W. 11. 518. 


1262. Under Solicitors’ Remuneration Act, 1881 
(c. 44) — General Order, Sched. 1, Part 1, r. 11, 
rendering scale inapplicable to sales under Lands 
Act, 1845 — Applies only to vendor’s costs— Not 
to costs of purchasers,]— Stewart (1889), 41 
Ch. 1). 494 ; 00 J.. T. 737 ; 37 W. K. 481 ; 5 
T. L. K. 308. 


Annotations Re. EarnMbiiAV-Wull. [1804] 3 Ch. lAG; 

►‘^aiidcw* Settlinl,.. 

[1806] 1 Ch. 480 ; lit Evans, [1005] 1 Ch. 290. 

. 1263. Applies when sale to local 

board under Public Health Act, 1875 (c. 55) - 
Though sale by voluntary agreement.]- A Ioca\ board 
ont ered inf o a voluntary agreenieid, witli an owner of 
land for th(' purchase? of certain land for the? purpose 
of establishing sewage works under the powers of 
I uhlic Health Aot, 1875, which incorporated the 
provisions of Jiands Act, 1845, as to the? purchause 
ot land. J’he agreement provided that all costs 
expenstvs of t he vendor of & incidemt-al to the sale 
should be borne by the purchasers. 'I’he solr. for 
the vendor delivered a bill of (!osts ne:>t made out 
according to Hie scab' in pai*t I of schedule 1 e.)C 
tbe Lemeral Orde?r undeT 8oUcitoj’s’ Heniuneratiori 
Act, IhSl (c. 11), but» in items according t-o 
sche*me‘ 11 : Held : although tlie sale >vas by 
voluntary agreement , yet , inasmuejh as t he powers 
tlie local board arose under the Public lle^altli 
Act, 1875, which incorporated Lands Act, 1815, 
the ease eanie under r. 1 1 in jiart- J of scliedule 1 of 
tlie (h‘ne*]*al Order, which rondeuHHl tlu . .?ale 
inapidieahle' to a pure;has<* under Lands Act, 1813. 
— AV Jli'RDEKlN, (ISiriJ 2 Ch. 13b; (it L. J. Ch. 


661 ; 72 L. T. 630 ; 13 W. R. 634 ; 39 Sol. Jo. 
462 ; 12 R. 243, 0. A. 

1264. Special agreement as to costs — Common 
order to tax not applicable.] — Re North Eastern 
Railway Co. Act, 1901, Re Lands Clauses Con- 
solidation Acts, 1845, 1860, 1869, Holden v. 
North Eastern Ky. Co. (1904), 48 8ol. Jo. 526. 

1265. .] — Rc Middlesex County 

Light Railways Order, 1903, [1008] W. N. 167. 


SuH-sECT. 3 . — Stami" Duties. 

See, generally, Revenue. 

1266i Notice to treat -Need not be stamped 
as agreement — Decree made for specific perform- 
ance.] — In a suit for the specific performance of a 
contract founded upon a notice to treat under 
Lands Act, 1845 : — Held : the notice did not 
require to be stamp(;<l as an agreement. — R aw- 
lings 0, Metropolitan Ky. Co. (1868), 37 L. J. Ch. 
824 ; 18 L. T. 871. 

.] — Sec, i 7 encm%,PartVl.,Scct. 2, ante, 

1267. Lands & chattels purchased under statu- 
tory powers — Conveyance liable to ad valorem duty 
— Calculated upon consideration for entire property 
purchased.] — Mnanco Act, 1895 (c. 16), s. 12, 
provided that, wliere by virtue of any Act any 
pei-son was auHiorised to purchase property, he 
should within tliree months after the completion 
of the purchase produce to tlie Inland Revenue 
Cornrs. an instrument of conveyance of the pro- 
perty duly stamped with the ml valorem <luty 
payable on a conveyance on sale of t/he property : - 
Held : upon the true construction oi* the sect., 
where j)ropcrty comprising both realty ^ chatii?ls 
was purcliascd under statutory authority, an 
instrument of conveyance must be produced 
stamped with ad valorem duty calculated upon the 
whole consid(‘ ration for tlie entire property 
purebcosed, imiuding the chattels. Eastiiourne 
C oiii’N. e. A.-(L, [1901] A. Vu 155 ; 73 L. J. K. B. 
259 ; 90 L. T. 99 ; 68 J. P. 393 ; 52 W. R. 577 ; 
20 T. L. R. 252 ; 2 L. G. R. 789, II. L. ; affg. 8. C. 
suh Horn. A,-G. r. Easthourne Gorpn., [1902] 

1 K. R. 103, G. A. 


Part XI. 


Application of Money Deposited in Bank. 


Sec Lands Act, 1845, s. 78. 


Sect. I.— INTERIM INVESTMENT. 

1268. What Investments authorised -Mortgai 
—Investment not for benefit of parties — N( 
allowed.] — Jie EiiANKLYN’s Sei’tlemeni’, Ex 
jRANia.YN (1818), 1 De G. & Sm. 528 ; (i3 E. 1 
11 <9; suo noni, lie Great Northern Ry. Gc 

p. Eranklyn, 5 Ry. & Can. Gas. 206 ; 1 
L. J. Ch. lot) ; 12 Jur. 642, 

"^^37 L^ ^ 34 ^* & N.p. Rc Wilkinson's Estate (18Gt 

1269. If security good — Alio wed.] - 


lie Sm nil’s Estate (1870), 
VV. IL 369. 


r.. R. 9 Eq. 178 ; 


18 


AnnA>tfdhn : ~FoM, lie Floiiion*^ Trusts (1870), L. K. 10 
Eq. «1*J. 

1270. Metropolitan Consolidated Stock.] — 

Re Redhead’s Trusts (1878), 39 L. T, 00. 

1271. “Cash under control of court’’ — Within 
Law of Property Amendment Act, 1860 (c. 38), 
s. 10 — May be invested in East India 4 per cent. 
Stock.] — lie Er-yer’s SF/riTiEiNU^N'r, Fryer v, 
►Salishury & Dorset Junijtion Ry. Go. (1875), 
L. R. 20 Eq. 408 ; 45 L. J. Gh. 90. 

Anm)tation.s : He KirkHUieatou (1882), 30 W. 11, 
639. Refd.^ Kx p. St. John’s College, Oxford (1882), 
J1 W. H. «)ij. 


1272. — Money paid in under Lands Act, 


PART X. SECT. 3, SUB-SECT, 3. 

1267 1 . Lands d* vhaUcls vurrhased 
undtr stofutto'y patt'crs — (\tnvcuunrc 
Itaole Ut ad ratarnn duty.] -On a coiu- 
pulsory purcha.se hy a ly. co, of lands 
A huildiiigs orcui)ied for busliicsM 
purpo.sos, a jury asHeHsod (be eoni- 
peusaljon to be paid in three 8ei)arate 
sniiifr - (1 ) for value of the land ; (2) for 
\aluo of the builduigs, iiiacliinery, A 


l)lan(/ ; (3) for loss of business 

//(’/d : ([le'suiii assessed as oornpensa- 
tioii for loss of business was juirt of (bo 
“ consjdcratbui for (lie sale ” within 
Stamp Act, 1870, & tiiat ad KaUirnn 
duty was payable on the eonveyanco 
to the (?o. ill respect of the whole 
amount awarded. — Inland Hjcvknue 
(■ oMitH. V . Glasddw a South Western 
Hy. t;o. (1887), 60 L. J. l\ C. 82.— 
SCOT. 


h. VesHny order — Not conveyance 
on sale Duty 7wt rhargeablv .] — An 
order vesting lands compulsorily taken 
in a railway co. under Railways Con^ 
struction Land Act, lii81, s. 31, is 
not a <‘on\eyauoc on sale within Stamp 
Act, 1382, s. 88.- -Walker i \ Wellinu- 
TON A" Manawatu Ry. Co., Ltd. 
(1887), 6 N. Z. L. R. 411.— N.Z. 
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1845 — May be invested in East India 3} per cent. 
Stock.] — Money paid into ct. under l^ands Act, 
1845, IS “ cash under the control ol the ct.” witli- 
in Law of Property Amendment Act, i8d0 (c. 38), 
s. 10, &' the General Ord. of FeV>. 1, 1861, <fc may be 
invested in East India 31 per cent. Slock. — lie 
MirmOPOLITAN & DlSTKlCT RAILWAYS ACT, Ex p. 

St. John Baptist Collec^p:, Oxford (1882), 
22 Ch. D. 03 ; 52 L. J. Ch. 268 ; 48 L. T. 331, G. A. 
Anruitatuyns : Jackson v. Tyas (ISS.'i), 52 L. J. Ch. 

8.‘i0. Consd. li(' Brown (1890), 59 L. J. Ch. 530. Refd. 
e Goselee, 11901] 1 Ch. 923. 

1273. Money paid for redemption of 
Consols — Representing money paid in under Lands 
Act, 1845. 1 - (1 ) Money in ct. paid for the redem]>- 
tion of 3 per cent. (Vnisols, representing money 
paid irdo ct. undiT l^ands Act, 1815, is ” cash 
under the control of the ct.” within I^aw of l^i*operty 
Amendment Act, 1860 (c. 38), s. 10, <&. may be 
invested as such. 

(2) WiieiH^ a (;hang<‘ of investnuuit of a fund 
r( ‘presenting money paid into ct. by a railway 
CO. under Lands Act, 1845, is I'endered necessary, 
not by any caprice of th<‘ holder, but by tlu* act 
of the Govt., the j*ailway co. ought to pay the costs 
of the reinve.stment. — Brown (1800), 50 L. J . Gh. 
530 ; 63 L. T. 131 ; 38 W. R. 520, O. A. 

Annotation : — Consd. lie Gaseloe, 11901] 1 Ch. 923. 

1274. Not within Law of Property Amend- 

ment Act, 1860 (c. 38), s. 10 — Money paid under 
Lands Act, 1845 or other Act specifying securities — 
Must be invested In securities specified In Act.] — 

Ex p, 8t. Mary, Wioton (Vicar) (1881), 18 Ch."^!). 
616 ; *15 L. T. 131 ; 20 W. li. 883. 

Hm.i. Rail- 
way & Dock A(rr, Ex p. Kirksmeaton (Rector) 
(1882), 20 Gh. I). 203 ; 51 L. J. Ch, 581 ; suh nom. 
Ec Kirksmeaton (Rector), 30 W. R. 530. 
AnnotaiionA : — Refd. Ex p. St. John’s Collejco, Oxford (1882), 
;u W. U. 55. Mentd. Ex p, Castk* Bytham & Ex ]). 
Mid. Ry., [1895] 1 Ch. 318. 


alsoj No. 1115, post. 

Investment of funds in court generally .] — Sec 
Practk'E & Procedure. 

Costs of Investment Sc reinvestment.] — Sec I'art 
Xll., Sects, 5, 6, 7, post. 

Application for investment Sc payment of divi- 
dends.] — Sec Sect. 7, sub-scct, 3, B., post. 

Who entitled to dividends.] See S(*cl. 3, post. 

1276. Change of investment — From funds- To 
real securities- Both authorised by special Act.] — 
Ex p. GllRlST (U)LLE<JE, M A N(M JESTER (DeAN & 
Canons) (1816), 10 Jur. 1001. 

Permanent investment in funds.] — ,SVr No. 1375, 


Sect. 2.— PERMANENT APPLICATION. 

Sub-sect. 1. — Redemption of Land Tax or 

Incumbrances. 

1277. Land tax — Reimbursement to tenant for 


life — Although remainderman a minor .] — Re 

Shephard (1811), Wight. 131 ; 145 E. R. 1201. 

1278. — Redemption before passing of 

Act.] — /^e London & Birmingham Ry. (^o.. Ex p. 
Nokthwick (1831), 1 Y. & O. Ex. 160 ; 160 E. K. 
68. 

Annotations : — Expld. v. HarriH (1848), 17 L. .T. Q. B. 

273. Mentd. lie Liverpool & Manohestor Hallway Act, 
Ex p. Traltord (1837), 2 V, & (). Ex. 522 ; lie Dakharn 
Canal (1843), 1 L. T. (). S. 12 ; lie Bcthleni Hospital (1875), 
L. R. 19 Eq. 457. 

1279. Money proceeds of glebe — Drainage 

of remaining glebe.] Re Queen (Umei. (Vicar), 

Re Great Western Railway A(rr, A Wilts, 
SoMBhisET cV Weymouth Amendment Act, 1816 
(186.3), 8 L. T. 233 ; 11 W. H. 503. 

1280. Discharge of Incumbrance — On other land 
belonging to corporation.] — Re Eastern Counties 
Ry. CH>., Ex p, Cambridge (kiRPN. (1818), h Hare, 
30; 5 Rv. & Gan. '"’'is. 201; 12 Jur. 150; 67 
E. R. 1060. 

>SVc, also. No. 1373, post. 

1281. Expenses of Inclosure Act -Charged 

on allotment.] p. Queen’s (V)LLEge. ( ^am- 
BRiDGE (1840), 14 Beav. 150, ri ; 51 E. li. 217. 

1282. Incurred by rector — With power 

of sale to pay expenses .] — Jic OxFoitD, Wop.cp:stkr 
ET(\ Ry. Go., Ex p. Iaxtcwood (1851), I I Boav. 
158 ; 51 E. R. 247. 

Annotation : — Refd. lie Saniidcrtim (Jlvho Lauds, Ex p. 
Rector (1903), 72 L. J. Ch. 270. 

1283. Arrears of annuity — Though annuit- 

ant has no power of sale.] — Re 1'inkler’s Trusts. 
Re Great Northern Ry. Co. (1852), 5 Do G. & Sm. 
722 ; 21 L. J. Ch. 672 ; 10 L. T. O. S. 338 ; 61 
E. R. 1316. 

1284. Costs of other proceedings charged 

on charity funds — Not an incumbrance — Unless 
charged on charity lands .] — Rc Aylesbury Free 
School (18.52), 10 L. T. (). S. 8. 

See, also, No. 1480, post. 

1285. Obtaining surrender of lease.]- /?« 

Manchester, Sheffield etc. Hv. (k>.. Ex p, 
Sheffield Gorpn. (1855), 21 Boav. 162 ; 25 

L. J. Gh. 587 ; 26 L. T. O. S. 116 ; 2 Jur. N. S. 
31 ; 4 W. R. 70 ; 52 F. R. 821. 

Anwjiations : — FoUd. Ex p. London (V>ri)n. (18(>S), L. 11. 
5 Wq. 418. N.F. Ex p. Mancho.ster (1873), 28 Ij. T. 184. 
Mentd. lie Hadfleid (18«1). 30 L. J. Ch. 278. 

1286. — - Purchase of leasehold interests by 
reversioner.] - Fa: p . London Gorpn. (1868), 
L. R. 5 Eq. 418 ; 37 L. J. Ch. 375 ; 17 L. T. 180 ; 
16 W. R. 355. 

Aniuilolion : — Mentd. lie (.Mark, [190G] 1 (^’h. 015. 

1287. — .] — /iVTownsiiend's (Mar(^uis) 

Instates k, Lynn k Faicknham Railway Act, 
1876, [1882] W. N. 7. 

j 1288. Charge of tenant for life — For money 

, expended on estate Under Metropolitan Building 
I Acts.] — WhoJ'o oxp(*ns(‘s had boon inc*urn‘(l by a 
' tenant foi* life under a will in reinstating structures 
! on a portion of the devised property, in conformity 
I with Metropolitan Buildings Act, 1855 (c. 122), 


PART XI. SECT. 2. SUB-SECT. 1. 

12881. Discharoe. of 
(Aiarye of tenant for life — Ear money 
expexuled on estate —V ndxr Pastvre Pro- 
tection Act, 1912.] — C«>ir»poijKatioii 
money for part of a settled CHtat(‘, 
reKUinod under Public Works Act. 
were paid into ct. A contribulioii 
toward the oost of rabbit-proof feneinf?, 
upon other portions of the estate, was 
paid by the tenant for life. By 
8. 49 of above Act, the amount of the 
contribution was made a cimrgre uj>oii 
the land : — Held : tenant for life was 
entitled to i>a 3 ’^mciit out of the sum 
amount of his coutrilnitlon.- -Fe Went- 
worth (1915), 15 S. R. N. S. W. 384 ; 
32 N. 8. W. W. N. 130.— AUS. 


J. Qnit-rcnl.y Quit-rent is a 

debt or iiieumbranco alTeetiiu? land 
in payment of wliieli purebaHo money 
deposited may bo applied, under Land‘< 
Act, 184.5, s. 09. — He PuuLU' Woukh 
tk)MR.S., Ex p, ,STU1U)KKT (1850), 0 
I. Cli. R. 53.— IR. 

k. llrainaye cJiurye — IHninafje 

(Ir.) Act. 1842. J- — Advanees to life 
tenant, under above Act, should not 
be paid out of compensation money 
ilepo.sited ; such fund repre.sent ing* 
the corpus of the ostute ; the tenant 
for life being bound to pay annual 
instalments which fall due liuriiig his 
life ; it being possible that all instal- 
ments may lieeome payable during his 
life . — lie Puuuc Woukh Comrh., Ex p. 


STruDKUT (185()), 0 1. Ch. R. .53. — ^IR. 

l. Tithe renteharge - - Out of 

land in settlement -Though tenant in 
tail a ?/n’ /or.]— Money lodged under 
Irisii Churcli Act, 1809, s. 57, was on 
petition of life tenant, ordered, under 
Lands Act, 1845, s. 09, to l>e invested 
ill the purehase of titlie renteharge 
issuing out of lands in strict set tlenjent 
aithoiigi) infant teiiunt in tail not 
served uith petition nor l/efore et. — 
Ex p, Leoonfjkld (1874), 1. R. 8 Eq. 
559.-^ IR. 

m. — — — - — Hoi upprovedA 

— lie Dublin, Wicklow & Wexford 
Ry. Co., Ex p. Tottenhaai (1884), 
13 L. R. Ir. 479.— IR. 
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Sect. 2.- --Permanent application: Suh-seda. 1 2» 

A., Ji,. C. ; euh-sect. S, A.'i 

s. 71, which aitthorised thr‘ comrs. to sell the 
si fiictiires if the owner refused or m^glecttjd to pay 
the expenigs of reinstatement- ; these 
expenses cWistituted a eliarj^e on the property, 
& their repayment was a proper application f»f 
the proceeds of other lands devised to the same uses, 
& taken under Ijands Act, 1846. — Re Davis’s 
E sTAiTa Crystal Palacp: & Wkst End Bail- 
WAY Act, Rx p. Davis (1858), 3 De G. & J. 144 ; 
27 L. ,1. Ch. 712 ; 31 I.. T. O, S. 339 ; 4 Jui*. N. S. 
1029 ; 0 W. K. 844 ; 44 E. R. 1224, D. JJ. 
ytnnotalwn : — Consd. lie L. & N. W. Kailway Act, 1801, 
Kx p, Livorpool Corpn. (1866), 1 Cli. App. 596. 

1289. Mortgage — By husband Si wife on 

wife’s land — Although mortgage not acknowledged.] 

— Re Cr.ARK’s Estate (1804), 5 New Rep. 32; 

nom. Pollock v. Birmingham, Wolver- 
hampton & 8tour Valley Ry. Co., Re Clarke’s 
Estate, 1 1 L. T. 003 ; 13 W. R. 401, 

1290. Of tolls — By corporation .] — Rc 

Derry Munictpai. Estates (1876), 3 Ch. D, 289 ; 
24 W. R. 729. 

1291. Terminable rentcharge on glebe — 

Created under Land Improvement Act, 1864 
(c. 114 ),] — Rx p. Castile Bytoam (Vicar) & Rx p. 
Midiand Ry. Co., [1895] 1 Ch. 348 ; 64 L. J, Ch. 
IU\ ; 71 E. T. 600 ; 43 W. R, 156 ; 11 T, L, R. 2 ; 
39 Sol. .to. 10 ; 13 R. 24. 

Annotation : — Consd. lie Bach & Wells, [1899] 2 Cli. 138. 

1292. To secure advance by Queen 

Anne’s Bounty — For purchase of vicarage.] — 
Ex p. London County Council, Ex p. Christ 
Church East Greenwich (Vicar), [1896] 1 Ch. 
520 ; 05 L. ,T. Ch. 331 ; 74 L. T. 18 ; 44 W. K. 
620. 

Enfranchisement of copyholds.] — See Sub-sect. 2, 
A., post. 


Sub-sect 2. — Purchase of Other Land to 

SETTLED TO USES OF LaND TAKEN. 

A. What Land may be piirclinsed. 

1293. Not equity of redemption — Though 
petitioner offers to pay balance.] — Re Cheltenham 
<te Great Western Rv. Co., Llx p. Craven (1848), 
17 L. J. Ch. 215 ; 11 L. T. O. S. 1. 

Annotatwn : — Refd. Wornian v. Wornian (1889), 43 Ch. D. 
296. 

See, aho. Nos. 1304, 1331, 1722, 1723, post, 

1294. Copyholds- -Out of proceeds of freeholds 
— Allowed where for benefit of persons Interested.] 

— Re Cann’s Estate, Re Norfolk Railway Co.’.s 
Acts (1850), 19 L. J. Ch. 376 ; 15 I.. T. O. S. 520 ; 
15 .lur. 3. 

An m^tafionft Consd, lie Easlcm C bounties Ry., Kx ji. 
SawHtoii (IK.'iS). 27 L. J. Ch. 755. Refd. lie L. 5c Y. Ky., 
Kx p. Macaulay (1854), 23 L. J. Ch. 815 : lie Brashcr’a 
Trust (1858), 6 W. H. 406. 

1295. Out of proceeds of leaseholds.] — Re 

Coyte’s Estate, Re Livkrpoot. Dock Acts 
(1851 ), 1 Sim. N. S. 202 ; 61 E. R. 78. 

1296. Out of proceeds of copyholds of same 

manor.] — (1) On a petition for the confirmation 
of the master’s rf‘port approving of a ])roposod 
puretbaso wherein to reinvest a sum in ct., & 
proceeds of land sold by a tenant for life to a 
railway co., under Lands Act, 1815, it is not 


necessary that the persons entitled in remainder 
should bo before the ct. 

(2) Reinvestment in tlie purchase of copyholds 
of inheritance is allowed, on affidavits showing 
that' th(i greater pari- of the land sold to a railway 
CO. is of copyhold tenuui ; & that the sum now 
souglit to be invested in the purchase of land of a 
similar t-enure, does not exceed in amount the 
purchase-money of the copyhold sold, that the 
land now about to be purchased is copyhold of the 
same manor as that sold to the railway co., & 
adjacent thereto . — Re Browne &; Oxfori> & 
Bletchley Junction & Buckinghamshire Rail- 
way Acts, Rx p. Staples (1852), 1 De G. M. & G. 
294 ; 6 Ry. & Can. Cas. 732 ; 21 L. J". Ch. 251 ; 
18 L. T. O. S. 231 ; 16 Jur. 158; 42 E. K. 565, 
L. JJ. 

Annotations: — As to (1) Folld. He Ground's Estate (1852), 

1 W. K. 32. Refd. He Gore Langton's Estates (1874), 

10 Ch. App. 330, n. 

1297. Enfranchisement of copyholds.] — Re 

Ground’s Estate (1852), 1 W. R. 32. 

1298. Settled on same trusts— Out of 

proceeds of freeholds.] — Re Chbshunt College, 
Re New Kiveh Company’s Act, 1852 (1855), 
1 .Tur. N. vS. 995 ; 3 W. R. 638. 

Annotation: — Consd. Dixon v. Jackson (1856), 27 L. T. O. S. 

53. 

1299. .] —Dixon??. JacKvSON, No. 1770, jwst, 

1300. Leaseholds - Cannot be purchased out of 
proceeds of freeholds Sc copyholds — Even if 
advantageous.] — Freehold & copyhold heredit-a- 
ments were taken by a rtiilway co., & the money 
paid into ct. : — II eM : the money could not be 
reinvested in leasehold property, Jiowever advan- 
tageous the reinvestment might be. — Re Lanca- 
.SHHtE & VORKSIJIRE Hy. VO., Rx p. MA(?AUL.VY 
(1854), 23 L. J. Ch. 815 ; 23 L. T. O. S. 2(i3 ; 2 
W. K. 667, L. JJ. 

1301. Brickfield adjoining college living — 

To avoid nuisance.] —A’a? p. Trinity College, 
Cambridgio (Master, Fellows Schoj.aus) 
(1868), 18 J.. T. 819. 

Purchase of leasehold interest — By rever- 
sioner.] — See Nos. 1285, 128(), 1287, ante, 

1302. Reversion of leaseholds— Out of proceeds 
of sale of leaseholds.] —/»*e Brasher’s Trust 
(1858), 0 W. R. 406. 

1303. Mortgage of freeholds.]— Readini 3 v, 
Hamilton, Re Luton, Dunstable Welwyn 
Junction Railway Act, 1855, Re Hertford, 
IjUton & Dunstabi.e Railway Act, 1858, Re 
T..ANDS (Clauses Consolidation Act, 1845 (1862), 
5 li. T. 628. 

1304. Freeholds — Where part of money supplied 
by tenant for life— Power given to tenant lor life 
to charge by will — With amount of advance.] — Re 

JoNE.s’ Settlement (1864), 3 New Rep. 632. 

See, also. No. 1293, ante. Nos. 1331, 1722, 
1723, post. 

1305. In Isle of Man — Out of proceeds of 

sale of freeholds.] — Re Tayt.or’s Estate (1871), 
40 L. .1. Ch. 454. 

Lands taken subject to mortgages — Lands 
purchased made subject to same mortgages.] — 

See No. 1528, post. 

IS. Approval of InveMment. 

1306. On affidavit of eligibility .] — Re Caddick’s 

SET1T.EMENT (1852), 9 Hare, App. 1. ix. ; 22 

L. J. Ch. 10 ; 20 L. T. O. S. 59 ; 16 .Tur. 966 ; 


PART XI. SECT. 2, SUB-SECT. 2.— A. 

1293 i. Not equity of rcdcinption — Not 
approvcit.y will not, imdor LuikIb 
A ct, 1845, B. 69, invoHt inonoy cle- 
poBitod iu puvehaHO ol au tMjuity ol 
redemption.— E j: p. Portadow n, Dun- 


tiANNtiN & Omagh Junction Kt. Co. 
(1876), 1. K. 10 Eq. 368.— IR. 

n. Lands outside the jurisdiction — 
Not sanctioned .'^ — Whore Hottlod laud 
Bituat43witliinthe jurlBdictJon has heon 
1 ‘eHuiriod under labile Works Act, 


1900, & co,.ipensatiozi paid Into ct.* 
Buoh money cannot be re-invosted in 
purchase of land outside the Jurisdic- 
tion. — He Carnarvon (Earl) (1904), 
4 S. R. N. S. W. 628 ; 21 N. S. W. W. N. 
217.— AUS. 
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1 W* R. 4, 12 ; 68 E. R. 759 ; auhaequeni proceed- 
ings (1853), 9 Haro, App. II. Ixxxv. 

1307. By trustee or person Interested — & 

reference to chief clerk.] — lie Blunt’s Devisees 
(1853), cited in 18 .lur. 742. 

1308. Opinion of surveyor — As to value of land — 
Not accepted.] — lie Kinsey (1803), 1 New Rep. 
303. 

1309. By reference to master.] — lie South 
Devon Ry, Co., Ex p. Metherell (1851), 20 
L. J. Ch. 629; 18 L. T. O. S, 85 ; 16Jur. 72. 

1310. Death of petitioner before report — 

Supplemental order not necessary .] — Ex p. Lea 
(Rectoh) (1852), 21 L. .1. Ch. 776 ; 19 L. T. O. 8. 
244. 

Sec, also, No. 1761, post, 

1311. By Judge In chambers — Investment of 
balance.] — Re Duniiaven Es'I'Ates & South Wales 
Railway Act, 1845 (1861), 5 L. T. 523 ; 10 W. R. 
56. 

1312. Prospective order as to alternative invest- 
ment — In event of disapproval of first — Refused.] — 

Re OxFoui), Worcester. & Woi.vERnAMPTON Ry. 
Co., Ex p, PuAiFiiEY (1840), 4 Ry. & Can. Cos. 
490. 

Form of order.] — Sec Noa. 1323-1320, poo/.. 

C, Approval of Title* 

1313. By reference to master.] — Re South 
Devon Ry. Co., Ex p. Metherell (1851), 20 
Ij. J. Ch. 029 ; 18 L. T. O. S. 85 ; 16 .lur. 72. 

1314. Dispensed with — When title certified 

by barrister.]— ii’a; p. East Derehaai (Vicar) 
(1852), 21 L. J. Ch. 077. 

1315. By reference to conveyancing counsel.] — 

Re Oaddjck’s Settlement (1852), 9 Haro, App. 1. 
ix. ; 22 L. .1. Ch. 10 ; 20 L. T. O. S. 59 ; 10 .lur. 
905; 1 W. K. 1, 12; 08 E. K. 759 ; subsequent 
proceedings (1853), 0 Ilaro, App. II. Ixxxv. 

1316. .] — Ex p. South Collin oh am 

(Rector) (1852), 9 Hare, Ai)p. I. xii, ; 08 E. R. 
701. 

1317. .] — Re Blunt’s Devisees (1853), 

cited in 18 Jur. 742. 

1318. Court will not specify particular 

counsel.]— Martin (1852), 22 L. J. Ch. 248; 
20 L. T. O. S. 130 ; 17 .lur. 30 ; 1 W. R. 45. 

1319. Reference dispensed with — When Judge 
In chambers satisfied.]— hV Jones’ Settled 
Estates (1855), 3 Eq. Rep. 735 ; 24 L. J. Ch. 
504; 25 L. T. O. vS. 223 ; 1 Jur. N. S. 817 ; 3 
W. R. .501. 

1320. Sum to be Invested £60.] — Re 

I iA I ‘WORTH Charity, LI 879] W. N. 37. 

1321. — - By leave In chambers.]— 7?c 

Blomfield (187(i), 25 W. R. 37. 

Title certified by barristers.] — See No. 1314, 

ante* 

Form of order.] — Sec Nos. 1323-1320, po.s/. 

1322. Death of petitioner — Before reference 
complete- -Proceedings revived in favour of execu- 
tors.]— Vouj. (1873), L. R. 10 Eq. 107; 42 
L. .T. Ch. 900. 

/>, The Order for InvesUnent. 

1323. Form of order — Combined with order for 
reference — For approval of investment & title.] — 

Re South Devon Ry. Co., Ex p. Metherell 
(1851), 20 L. J. Ch. 029 ; 18 L. T. O. S. 85 ; 10 
.Tur. 72. 


1824. Not combined with order for refer* 
ence — For approval of Investment & title.] — Re 

Martin (1852), 22 L. J. Ch. 218 ; 20 L. T. 0. S. 
130; 17 .Fur. 30 ; 1 W. It. 45. 

1325. ,] p. DucKiJS (1852), 

10 Jur. 511. 

1326. May be combined with order for 

completion of draft conveyance.] — Re Oaddiok’s 
Settt^kment (1853), 9 Hare, App. 11. Ixxxv.; 
17 Jur. 84 ; 1 W. R. 212 ; 08 E. R. 800. 

1327. May be made as on original petition — 
Fresh petition not necessary.] — Re Caddick’s 
Settlement (1852), 9 Haro, App. I. ix. ; 22 
L. J. Ch. 10; 20 L. T. O. S. 59; 16 Jur. 905; 
1 W. R. 4, 12 ; 08 E. R. 759 ; suhsequent proceed- 

(1853), 9 Hai*e, App. II. Ixxxv. 

Costs of investment.] — See Part XIT,, post 
See, also. No. 1375, post. 


Sub-sect. 3. — Buij.ding. 

Se^. Lauds Act, 1845, s. 09. 

A. New Building* 

1328. Money to be laid out in land — To be 
settled to like uses — Erection of new buildings 
authorised.] — Ex p* Shaw (1811), 4 Y. & G. Ex. 
506; 100 E. R. 1107 ; sub nom. Re Manchester 
& Sheffield Ry. Co., Ex p* Shaw, 10 L. J . Kk* Eq. 
92. 

Ahnolaiiona : — N.F. L. Ale N . W. & Kuifby & Stamford Ry, 

eto. Act, Exv. Freer (1848), 11 L. T. O. S. 471. Folld. Re 
Wigrau (ilobe Act (18.^i4), 3 W. R. 41 ; Re Wlffht’s Devised 
Estates (1868), ft W. R. 718. N.F. Re Rudyerd's Trusts 
aStJU), 3 L. T. 232. FoUd. Ex p. Diuamer (1866), 6 Now 
Rop. 326. 

1329. Allowed — Subject to consent of remainder- 
man.] — (1 ) On a ijetiiion by a tenant for life for 
the r(‘investment of purchase- money paid into ct. 
undt^r th(* Lands Act, 1815, the ct. will not allow 
any of tlie fund to be applied in recouping Hie 
tenant for life what he has ali'oady expended, 
uiilo.ss such expenditure was properly a charge 
on the estate, nor in any proposed repairs to the 
mansion-house. 

(2) I’he ct. has jurisdiction to order the rein- 
vestinent of the fund in building or rebuilding 
hous(\s on the estate, ik> will do so if it appeal's 
beneficial to the estate, if Hie remaindermen do 
not object. 

(3) When a petition is presented by a tenant 
for life for the reinvest^ment of purcliase-money 
in any other kind of investments than lands, the 
remaindermen ought' t o be served. 

(4) WIrto, owing to a mistake of petitioner, 
the tenant for life, in not originally serving Hie 
remaindermen, there liave bei'U two hearings 
of a petition in the ct. below, public bodies who 
paid the money into ct. &- did not objeiit to an 
improper order being made* in Hie absence of the 
remaindermen, will only have to pay so much 
costs as would hav(^ been iniuirred if tliere had 
been only one hearing, Aic that amount; will be 
divided equally between thein.-Zir liEicii’s 
Estate (1871), (i Ch. App. 887 ; 40 L. J. Ch. (587 ; 
25 L. T. 044 ; 19 W. H. 1105, L. J.T. 

AnnoUU'fons : — /in to (1) Consd. Jesso v. Lloyd (1883), 48 
L. T. 656. Reid. P:x p. Hartinfftoii (187.')), 23 W. R. 484; 
Re St^ock’s Devised Estates (1880), 42 L. T. 46. As to 
(2) Consd* Drake v. Trefiisis (1875), 10 (Jh. App. 364. FollA 
Rc Spoor’s Trusts (1870), 24 W. K. 880 ; Re Aldrod’s 


PART XI. SECT. 2, SUB-SECT. 3.— A. 

o. Parmnaoe — Money arisiny from 
sale of land which icas deal in cd for a 
parsonaoe .] — Part of land i)urcbasofl 
for building a cbureJi was resumed by 
theComr. for Rys., vvlio paid <jomponHu- 


tion money into ct. On ai»plieatiou 
by trustees for payment out, to enablt^ 
them to pay for land they had agreed 
to purchase as a site for a pui*sonage, At 
to erect parsonage thereon : — Held : 
it was Impossible to apply the money 
In conformity with the trust, ct. liad 


])owcr to order the money to be 
expended on an oi)je(;t connected with 
the trust . — Jie Railways Comr. & 
Wt. BAHNAiiAs’ CmmeH, Batiiuhst 
Truhticks (1887), 8 N. S. W. Eq. 22. — 
AUS. 
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Sect, 2 . — Pcrmmioii aitplicaiion : Sub-ftect, 8, A., 
B,, ct’ />. ; suh^sects, 4 5.] 


Estate (1882), 21 Cli. 1). 228. Refd. lie Uotchkys, Ereke v. 
Calmady (J886), 65 L. J. Ch, 640 ; CJomvay ik Fenton 
(1888.. 40 Ch. 1). 612 ; lie Arden (1804), 70 L. T. 506; 
He i>e Tabley, Lobsrht^ii v. Leighton (1896), 75 L. T, 328. 

1330 . On other land settled to same uses.] — 

Money which, under the provisions of a deed, will, 
or private estate Act, is to be invested in the 
purchase of land, as well as money so to bt* invest ed 
by virtue of Lands Act, 1845, or Settled Estates 
Act, will in a proper case be ordered by the ct. to 
be employed in er(*ctinjj new buildings on land 
already settled to same uses. Jiut the ct. will not 
sanction its being laid out in repaii*s, or in perma- 
nent improvements not placing new buildings on 
the land. — D iiake v. Thefitsis (1875), 10 Oli. App. 
:m ; 33 L. T. 85 ; 23 W. K. 702, L. JJ. 

.* “Consd. DoiialdHon v. iJoualdRon (1H7(»), 3 
(;ii. 1). 743. Apld. Tie Speer’s Trusts (1876), 3 Ch. 1). 262. 
Consd. He Veuour's S. E., Venourv. Sellon (i87C), 2 tli. 1). 
522 ; Stanford v. Jtoborts (1882), 52 L, J. Ch. 50 ; Jesse 
V, Lloyd (1883), 48 L. T. 65() ; Vino v. Ilaloigh, [1891] 
2 Ch. 13; He Gerard’s S. E., [1893] 3 Ch. 252. Apld. 
He Arden (1894), 70 li. T. 506. Consd. He De Tabley, 
Leighton v. Leighton (1896), 75 L T. 328 ; He Mont-agm, 
Derbyshire v. Alontagii, [1897] 1 Ch. 685. Refd. Conway 
r. Feiit-on (1888), 40 Ch. IJ. 512 ; Hale i\ Sholdi'ako (1889), 
60 L. T. 292. Mentd. He De Teissier’.'^ Trusts, De Teissier 
De Teissier (1892), 41 W. JR. 186. 

1331. Cottages -Tenant for life making up 
deflciency.J — Be Wight's Devised Estates (1858), 
0 W. K. 718. 

See, also, Nos. 1293, 1.304, ante, Nos. 1722, 1723, 
post. 

1332. — On waste forming part of estate.] — 

On a petition for the ap})lication of money which 
had been paid into ct. by a railway co. uiuler 
IjDids Act, 1815, s. 09, as the purchase-money of 
on(‘ part of C(;rtaiii trust fr(‘ehold premi.ses : — 
Held : t.he money might be applied in t he erection 
of cottages on waste land forming another part, (d 
the trust estate. — Be Dgmmeii’s Will (1805), 
2 De CL J. ^ 8m. 515; 0 New Hep. 320; 31 
L. J. Ch. 490 ; 12 J.. T. 020 ; 11 ,lur. N. 8. 015 ; 
13 W. IL 908 ; 40 E. H. 475, L. ,IJ. 
jdnnoiationfi : — Consd. He Leigh’s Estate (1871), 6 Ch. App. 
889, n. Refd. He. Netiier Stowey Vicarage (1873), L. K. 
17 E<i. 156. Mentd. He Wisbeaelj, St. Ives & Cambridge 
Junction Ry., Kr p. Holywell (1865), 13 W. U. 960. 


1333. Villas.] — Be Lyttgn’s 8j:nTLED Estates, 
[1884] W. N. 193. 

Annotaiioii .— Distd. He Gerard’s S. E.. [1893] 3 Cli, 252. 


1334. Farm buildings Existing buildings 
separated from arable land- -By promoters’ rail- 
way.] — Be Oxford, Woiues'I’er k Wolver- 
hampton Hv. (]()., P>jr p, Melward (orMh.ward) 
(1859), 27 Beav. 571 ; 29 L. ,1. Ch. 215; 1 L. T. 
153 ; 0 Jur. N. 8. 478 ; 51 E. U. 22(). 

Annot(tti(mH .‘-—mentd. He K(uit Coa.si Hy.. Ex p. (Janter- 

fiurv (1862), 7 L. T. 240 ; Jie Lathropp’s Charity (1866), 
L. K. 1 Kq. 467. 

1335. Money arising from sale of glebe — 

Where shown to be benefleial.t — AV p. 8jiipton- 
hnder-Wychwood (He(’Tor) (1871), 19 W. Tt. 
549, L. (]. 

Annaialvm Folld. Ex p. Gamston (1876), 1 Ch, D. 477. 

1336. “ .] ~Kx p. IJoLYWELH- 

ciim-Needingworth (Hector) (1879), 27 W. H. 
707. 

Annotation : — Refd. Ex p. Newton Heath (1896), 44 W. It 
645. 

1337. Rectory or vicarage — Money arising from 
sale of glebe — Part of costs defrayed by Queen 
Anne’s Bounty.]- Be Whitfield (Incumbent) 
(1861), J .John, k 11. 010; 30 I.. J. Ch. 810; 


7 Jur. N. 8. 909; 70 E. R. 888; stdi nom. Re 
Tjcjndon, (UrATHAM k Dover Ry. Co., Whitfield’s 
(Incumbent) Case, 5 L. T. 343 ; 25 .T. P. 003 ; 9 
W. R. 701. 

Annofatiom : — Folld. Ex p. Diimmer (1865), 6 New Rep. 
326. Mentd. He Lathropp’s Charity (1866), 35 Heav. 297. 

1338. With consent of bishop.]— -A’a; 

p. Bradpjeld 8t. Claire (REtrron) (1875), 32 
L. T. 218. 


AnnntatUm 

645. 


-Consd. Er p. Newton Heath (1896), 44 W. H. 


Purchase & adaptation of house for] — 

See No. 1351, post 

1339. Corporation ofllces — Money arising from 
sale of corporation lands — Only in special circum- 
stances — Where beneficial for all parties Interested.] 

— The Corpn. of Jj. were empowered by a local 
Act to erect offices for the transaction of their 
public business, k to make rates for the purposes 
of the Act, k to borrow money on the security 
of the rates. A railway co. having taken other 
proi)erty of the corpn., not cori.sisting of buildings, 
the corx>n. petitioned that the purchase-money 
which had been paid into ct. under the liands 
Act, 1845, might be applied in part payment of 
the expcns(‘S of erecting the offices Held: such 
an application of the money ought not to be 
ordered, as it could only bf‘ directed where tliere 
were special circumstances shewing it to be bene- 
ficial t-o all parties interc‘st(^d. — Be IjONDun k 
North Western Railway Acrr, 1801, Ex p. 
Liverpool ('ORPN. (1800), 1 Oh. App. 590; 35 
L. J. (]h. (1.55 ; 11 L. T. 785 ; 12 Jur. N. 8. 720 ; 
14 W. K. SJOO, L. JJ. 

Annotation : — Expld. He JuIhihou’h .Scttlints, ( 1869 ), L. R. 
8 Eq. 318 . 

Rendered necessary by alteration in character of 
building— Water supply diverted from mill— Under 
Defence of Realm Act, 1842 (c. 94). j — See Con- 

.STITUTIONAL LaW. 

In substitution for buildings taken.]- See 8ub- 
scct. 3, B., post. 

Completion of existing buildings.] — See Nos. 
1355, 1350, post. 


B. Bebuilding and Beplaceincni of Buildings taken. 

1340. Rebuilding — Under lockl Act authorising 
investment in land — & incorporating Lands Act, 
1845, s. 69 — Farmhouse — Allowed.] — Re Wigan 
Ulkbb A(’T (1851), 3 W. K. 41. 

1341. Trade buildings — Rebuilt as dwelling- 

houses — Where business diverted.] — 7iV .Iohnson’s 
Settlements (1809), li. H. S Eq. 348. 

Amwtations Folld. lie Loiidbitter (1882), 30 VV. R. 378. 

Distd. He Genird’H S. E., IJ893J 3 (’li. ‘jrej. 

1342. — Dilapidated houses- Rebuilt as arti- 
sans’ dwellings.] — Ma'ithews r. AVilsc>n, 11883] 
W. N. 111. 

Rectory.] — See No. 1301, post 

1343. Replacement of buildings taken- -Refer- 
ence to master ordered.] — Be BuGKiNCiHAMsiDRE 
Ry. Co., Ex p, Bkhostpri (Churchwardens k 
Overseers) (1848), 5 Ry. k Can. Cas. 205. 

1344. Investment authorised by special Act 

in redemption of land tax & incumbrances — Not 
allowed.] — Re Rudyerd’s Trusts (1800), 2 OilL 
394 ; 3 L. T. 232 ; 0 Jur. N. 8. 816 ; 00 E. R. 104. 

1345. Payment out to tenant for life 

ordered^ — Payment deferred until half contract 
price expended.] — Be De Orey’s (Earl) Entailed 
Estate, [1887] W. N. 241. 

Completion of existing buildings.] — See Nos. 
1355, 1350, post 


PART XL SECT. 2, SUB-SECT. 3. B. 

1.342 i. Hehuilding - - JHlajndated 
houHe.] — IMncljaHe-money or foiiiprnsa- 
lion, payable in rcHpcct of landH taken 


from pei-MOLs no! entitled to Mill, may 
be applied to tlie rebnildinjr of a Iiouno 
in a rnimmy condition, jirovlded the 
lebuildint? bo beiiellclul to the CHtate of 


Die person from wlioin the land is 
taken. — Blaih’h 'i’KrsTKES (1852), 14 
I mill. (Ct. of SesF.) 4 96: 24 Sc. Jur. 
250 ; 1 Stuart, 464.— SCOT. 
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6', JirpairSi Alterations and Additions, 

1346. Repairs — To mansion house — Not allowed — 
Tenant for life liable.] — Re Leigh’s Estate, No. 
1329, nnic, 

1347. Not allowed.] — D rake v, TRiaaisis, 

No. 1330, ante, 

1343 , To rectory — Purchase-money of 

glebe — Allowed.] — Re Louth & East Coast By, 
Co., Rx p, Grimoldby (Rector) (1876), 2 Ch. 1). 
225; 24 W. R. 723. 

1349. To chancel -Purchase-money of 

glebe -Not allowed.] — Re Louth ^ East Coast 
Ry. Co., Kx p. Gkimoldby (Rector) (1870), 2 
Ch. I). 225 ; 24 W. U. 723. 

1350. Purchase-money of part of 

churchyard — Allowed.] — Rc London Coun'iy 
( V)UNciL, Rx p, Pennington (1901 ), 84 L. T. 808 ; 
05 .1. P. 530 ; 17 T. L. R. 014 : 45 Sol. .lo. 010. 

1351. — — & alterations — To house purchased 
as vicarage -Allowed.] — Ex p, St. Botolpii, Aud- 
(iATE (VJCAIO. 11894] 3 Ch. 544 ; 38 Sol. Jo. 082 ; 
8 R, 019 ; sub nom. Ex p, London City SEWEits 
(V>jvn{s. A St. Rotoi.imi Without Aldoate 
(ViCAit), 03 R. .1. iJi. 802. 

Contract entered into by trustee .] — See No. 

1 179, post. 

1352. Improvements — & additions— To rectory 
house Purchase-money of glebe -Allowed.] — 

PJx p. (’jiAYi'OLE (Re(''J’()|{) (1873), ii. R. 10 Kq. 
571 ; 42 R. J. (’h. 770 ; 29 R. T. 51. 

AunotntinVH : — Distd. Kjt p. Newton Tlcath (ISiHJ), 44 W. R. 
(14 T). FoUd. Jtv L. 0. C., Ex I Vnnin^JTton (UJOJ), 84 
L. T. SOS. 

1353. Other than new buildings — Not 

allowed.]- Ddake v, Trefilsis. No. 1330, ante, 

Small surplus fund.] See Nos. 1307, 1371, 


Additions — To rectory house.]- -Sec No. 1352, 
ante, 

1354. To house part of settled estate — 

Allowed. I — AV Sj’IDOk’h Titusas (187(*', 3 14i. D. 
202 ; 21 W. IR 880. 

Anmthdion : Distd. Rc (Jerurd’H H. E,, riS03J 3 Ch. 2.52. 

1355. Completion of unfinished building- Not 

allowed.] — Re Ron don A Noirrii Western A 
Hues BY A STAMFOliD RaIFAVAY A RANOS ( -LA USES 
Ac t, Ex p. (18JS), 1 1 \u O. S. 47R 

1356. Rectory— Purchase-money of glebe — 

Bulk of money found otherwise— Allowed.] — Ex 
HAJrnNc/ruN (K’ector) (1875), 23 W. R. 181. 


7>. Repayment of Money spent, 

1357. By tenant for life In circumstances creating 
a charge — Allowed.] — Re. Davis’s Estate A 
(4{vstal I’alac 10 A West hiND Railway Act, 
Ex p. Davis, No. 1288, ante, 

1358. - In circumstances not creating a 
charge — Not allowed.]- Re Rekjii’s J^^state, No. 
1329, ante, 

1359. — - .]— Re Stock’s Devised 

Estates (1880), 12 R. T. 10. 

1360. By trustees — In reliance upon repayment 
- Allowed.) — Re l\\irnN(JToN’s Esta'i k (1862), 1 
Ne w Re p. 177 ; 7 R. T, 522 ; 11 W. R. 100. 
Annoiatitm : Folld. Rr Lands ('lausos Act, 1845, Ex p, 

V (1885), 0 Now lL-i». 32G. 

Contract for repairs entered into — But 
money not spent.) —NVr No. 1479, post. 


1361. By rector— In rebuilding rectory — Not 
allowed.] — An arrangement wfus, with the consent 
of all proper i)artifcs, made for the rebuilding of a 
rectory house, part of the money to bca advanced 
by the Comrs. of Queen Anne’s Bounty, A- part 
to be supi>lied by money agrc'ed to be paid by a 
railway co. for a piece of the glebe. The rebuilding 
proceeded, but the railway co. were unable to pay, 
A the money roquirc'd was advaticed by thc*^ reactor. 
When tlie railway co, liad paid the rnonew, the 
1 ‘c^ctor petitioiK'd to hav(‘ it }mid to him ; -Held : 
the ct. had no powder lo make the order. 

Qii, : wliether monc^y arising from the sale of 
glebe land can, und(*r Jjaiids Act, 1815, be applied 
tow^ards the rebuilding of a rectory. — WiLJilAMS 
r. Aylesbury A Birtcinihiam Ry. (’o. (1874), 9 
(4l App. 681; 13 R. .R (Ui. 825; 31 R. T. 521, 
R. J.R 

AnnotaiUms : -Consd. Ex p. Newton Heath 44 W. U. 

045. Reid. Rc Bctl ’ mi Ilos|»iUU (1875), 44 L. J. Ch. 106. 

1362. .]-- Ex p. Newton Heath 

(Re('Tok) (1896), 14 W. R. 615 ; 40 Sol. Jo. 621 

1363. In building farmhouse on glebe - 

Allowed.]— Ea’ p. (iAMsTON (Rector) (1876), I 
Ch. D. 477 ; 33 R. T. 803 ; 21 W. R. 359. 

1364. — — Advances from Queen Anne’s 
Bounty — Not allowed.] — Re Routh A East 
(’oast Ry. (k)., Exp. Gimmoldby (Rector) (1870), 
2 Oh, 1). 225; 24 W. R. 723. 

Money spent by limited owner — For purposes 
other than building.]— aSVc SecR 3, sub-sect. 2, 
2)Ost, 


Sub-sect. 1. — Reimbursement and Indemnity 
OF Rebsons under Disability or Rimited 
Owners. 

For money spent on buildings.] See Sub-sect. 3, 
1)., aide. 

For personal inconvenience or loss.] -Sec Sect. 3, 
sub-sect. 2, A., (a), post. 

For costs .] — Sec Seel . 3, sub-scct. 2, A. (b), post. 


Sub-sect. 5. — Small SirjoT.irs Fund. 

1365. Payment to tenant for life — If less than 

j - Re Egkemont (Rord) (1818), 12 Jur. 618. 

1366. — " -.J — Rc Bate>l\n’s Estate 

(1852), 21 R. J. Ch. 691. 

Antwtation : — ^Folld. Ex j}, Shetllvld (100 1), 68 J. P. 313. 

1367. On undertaking to lay out in lasting 

improvements.] -feV p, BARRErr (1850), 19 R. J. 
Ch. 415; 15 R. T. O. S. 520. 

1368. Payment to rector or vicar— For extra 
costs incurred — Not allowed.]— /A Birmingham A 
Glou( PJSTER Ry. (Vi., Ex p. Bredicot (Ue(ttor) 
(1818), 17 R. J. Ch. HR 

Sec, further, S(‘ct. 3, sub-sect. 2, A. (b), post, 

1369. Allowed.] — Re Rondon A Birming- 

ham Railway Co. Act, Exp, Rougiiton (Rector) 

M9), 5 Ry. A (Vin. 13 R. T. O. S. 399 ; 

1370. If less than £20.] — E,i 

SiiEP^FiiiLD (Vh All) (1901), 68 ,R 1\ 313. 

Payment to limited owners In respect of 


PART XI. SECT. 2, SUB-SECT. 5. 

p. Rtonmnl to tcnioit for life - -Sunt 
of £30.] — A sum of £30, huierrO iu 
0 . 1 . as purchaso-numey of Jaiuls tuken 
undor Liihouivi-s (Ir.) Acts, paitl ou( to 
a tenant for Jife without. undcH aUirj^^ 
cKiKMul in impnivcnuMils.- Jic 
Navan iiKiiw IB^'ruK 'j’CorNcn., Ex p. 
Fit/I lEuUKiiT, (100*3 J 1 1. K. (L— IR. 

VUL. M, 


1367 i. On undertah'imf to lap out 

iu InsUuu improvcinents.] ~ A sum of 
£31 3s, ])aid into ct. under Lands Act, 
1815, iiaymcnt ont was directed to a. 
t<‘iia.nt for life, on undertaking to 
expend the money in lasting: improve- 
ments . — Rr Kbi.us Union (Juauiuanh, 
Ex p. 8.MITU (J888), 31 L. H. Ir. 346. — 
IR. 


1367 ii. .1 

RrHM.D Lvlh, 

I 10 (t 3 j I I. 

1367 iii. 

Itruxi. DisrHic*!' 

Gjvkkn, 11U03J 1 1. 11. 447 ; 37 i. L. L 
173.-- IR. 


H 
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Sect. 2. - Permanent application: Sub-secis. 6, 0, 7 
8. >SVc/. : Sub-sect ^. 1 2, -4. ( a) d* (ft), /j .] 


Sect. 3.— WHO ENimJED TO MONEY DEPOSHED 
AND INCOME OF INVESTMENTS. 


personal inconvenience or loss.] — See Sect. 3, sub- 
sect. 2, A., post, 

1371. Payment to petitioner’s solicitor — On 
undertaking to lay out in lasting improvements.] — 
Re Hichin’s Estate (1853), 1 W. li. 505. 

1372. Payment to trustees appointed under 
Lands Act, 1845, s. 71 .] -Re Kinsey (1863), 1 
New Kep. 303. 

Payment to tenant in taii — Where total fund 
small .] — See Nos. 1416, 1417, 1424, post. 


Sun-sECT. 6. — PuiiPosKs Autuojiiseu under 
Settled JjAnd Acts. 

See Setplpjments. 


SUH-SELT. 


7.- (.’USTS OF iNVKS'i’MENT. 


Sec Part Xll., posl. 


SuB-sEcrr. 8 . — Other Oases. 

1373. Discharge of corporation debts — Accruing 
since Municipal Corporations Act, 1835 (c. 76) — 
Purchase-money of corporation lands — Defence of 
the Realm Acts, 1803 (c, 55) & 1804 (c. 95) — 
Dividends only applicable.] — Re PuiUiU; Fortifica- 
tion Acts, Ex p. Uythe Corpn. (1840), 4 V. &; 0. 
Ex. 55 ; 160 E. K. 017. 

Annoicdinn : — Mentd. A,-G. Newcasile-upon-Tync Corpn. 

& N. E. Hy. (18»9), 00 h. T. 791. 

See. also, Nos. 1280-1292, anie, 

1374. Improvements — Drainage of glebe — 
Purchase-money of glebe — Allowed.]— AV Quicp^n 
(■AWEL (Vicar), Re Cheat \Vj:stern Hailway 
Ac'r, & Wilts, Somerset <fc Wey'moutji Amend- 
ment Act, 1846 (1863), 8 L. T. 233 ; J 1 W. P. .503. 

By building.] -- See Sect. 2, sub-sect. 3, 

ante. 

1375. Permanent investment in funds -Of 
purchase-money of lands of lunatic — Name of 
promoters omitted from account.] — Tho, imichase- 
inoney of a lunatic V larul taken by a public body 
under I^ands Act, 1845, was, under the circum- 
stances, ordered to be invested in puaranU'ed 
railway stock ; but tlie name of thc! public body 
was directed to bo omitted from tlie title of tlie 
account, an investment of this nature being treated 
as equivalent to a r(‘iuv€^stmerJt- in land . — Re 
Buckingham (1876), 2 (.^h. L). 690, O. A. 


BUB-SEfn\ 1 . — IVERSONS IN POSSESSION OF OR 
“ DEEMEI> TO BE LAWPULTiY ENTITLED TO ” 

Land taken. 


See Ijands Act, 1815, s. 79. 

1376. Lands Act, 1845, s. 79 — Does not affect 
rights of parties In dlspiite.1 — Ex p. Sunderland 
(Freemen Stallingers),'No. 149, ayile. 

1377. Occupant — Not subjected to adverse proof 
of title — Title depending on construction of will.] — 
Rc Perry’s Estate (1855), 1 Jur. N. S. 917 ; 
sub nom. Re Sterry’s Estate, 3 W. R. 661. 

1378. Person claiming under possessory title — 
Land taken after title complete — Payment out 
ordered .] — Ex p. Webster, [1866] W. N. 246. 

1379. Land taken while title inchoate — 

Title interrupted by acquisition of land — Payment 
out refused.]' Itc Greenough, Re Hollinsworth 
(1871 ), 24 L. T. 347 ; 19 W. K. .580 ; subsequent 
proceedings, Ex p. Winder (1877), 6 Oh. 1). 696. 
Anmiiaiwn : — Refd. Godyo r. WorkH Comra., [1891] 2 Ch. 

G.iO. 

1380. Claim by true owner after 

title would have become complete disallowed.] — 

Ex p. Winder (1877), 6 (■ii. 1). 696 ; 46 L. J. Cli. 
572 ; 25 W. K. 768. 

Antudalum : — Distd. Godyo v. Worka CJomra., 11S91J 2 Ch. 

O.'JO. 

1381. - . _ Payment out ordered .] — Re 

Evans (1873), 42 L. .1. (’h. 357. 

Annotaiiun Consd. Gedyo Works Coiura., [1891] 2 Ch. 
(»:{(). 

1382. Land taken by agreement — 

Payment out ordered after title would have become 
complete.] Ex p. Winder (1877), 6 (3i. B. 006 ; 
46 L. .1. Ch. 572 : 25 W. li, 768 

Annotation : — Distd. Godyo v. Worka Comra., [1891] 2 Cli. 

G30. 


1383. — After expiration of long term— Land 

taken after title complete — Payment out ordered.] — 

liC Metkopoli'I'an Street 1mpro\'jomrnt Act, 
1877, Ex p. Chamberlain (1880), 14 Cb. D. 323 ; 
49 L. .1. (’h. 351 ; 42 J.. T. .358 ; 28 W. JL 565. 

A nnoialioHfi : — ^Pbtd. Godyo r. Works (Joiurs., [1891] 2 CJu 
020. Folld. lie HaiTia, Harisler r. Harris, [1909] W. N. 
181. 


1384. — Land taken during term— Pay- 

ment out refused.] Certain land wua piircbased 
compulsorily as frecliold. On examination of the 
title tlie land was discovered to he held on a long 
term of whicli a few years wcnii still to run. 3’he 
owner received compensjition as hiaseliolder 14i(i 
purchasers went< int/O possession, jiayiug into ct.. 
tlie value of the re.v»‘i‘sion. Twelvi* vears aft i^r tJie 
term had expired, the representative of t/ho h^ase- 
holder, there being no other claimant, ap])ii(}d t-o 
have lh(j reversion money paid out t.o him ; — 


PART XI. SECT. 2, SUB-SECT. 8. 

q. Jmimnnoncnts - - Kmbankmrnt oj 
jmafloKJfi rnininotu^—t’nrrhasr-tnonf'if 
of part of Janet. ] — rat os of J ) . woi o 
proorietors, under eliart or, of meudon s 
or eomiiion lands & uoro anthoristMl to 
nialvo einbankinonts to prevent in- 
undation hy a river, I’art of tho land 
Avas sold to a rv. eo., & the inaj^ist rates 
])Oiind thomselves to expend part of 
tJie pureliase-nioney in cmluinkiiu? tho 
meadows & eoiniuons Held : Lands 
(Soot.) Act., 1 H4r», H. 07, did iiotauthorisi? 
money payable by ii r> . eo. for lands 
takon Irom a party liavinff only a 
Jiiiiitod title, beiiiif applied in prr~ 
•manenl improvo,nu*nt of the l•omainde^ 
of the lands, as iinprovonient. of land 
is not. purchase. — D umhak'jon Macis- 
tratks (1852), 14 Dunl. (Ut.. of Sess.) 
673 ; 24 Sc. Jur. 341.— SCOT. 

PART XI. SECT. 3, SUB-SECT. 1. 

r. Person claitniny under posses- 


sory title — hand taken udiilc title in- 
rJunde.} Money lodged liiot. under tho 
Lauds Aid, 1845, paid out on a title 
basoil on continued possession by a 
tenant Avithout paynieut of rent for 
15 yinirs after exiiiration of his own & 
the next, enporior interest . — Rc Black- 
HOC'K CuMiis., Ex p. Foici»k, [1894] 1 
i. R. 150.— IR. 

s. Tenant — Claim Iry landlord of 
lien for nnjjaid rent .} — A landlord has 
no lion upon money lodged in court by a 
ry. CO, as oomponsation for his tenant h* 
interests in portions of thidr Iioldings 
required by the co., although tlie rent, 
was In arreur at time of the lodgment. 
& the arrears had been si nee HUffei'od 
to acouiuulate, & tlio eo. has made no 
bettlemeiit Avlt.Ji the landlord for his 
Interest in the laiid.s . — lie Great 
Southern & Western Hy. Co. of 
Ireland, Ex p. Carey (1847), 10 


L. T. O. S. 37.— XR. 

t. .\--Rf Duplin 

Bakek, Ex p. T 

1 1. R. 498.— IR. 

u. Tenant ai V'iU.\~-K tenant at 
Avill, having agreed to give iio.sHOHsioii 
of lands to CO. for £23, subsequently 
refused unless a person having nn 
equal interest in the lands was also 
satisfied. The co. lodged the purehaso 
money in et.. to credit of the tenant, 
.solid y : — Held : the tenant was entitled 
to draw the entire money out of el. — ■ 
Re .South IO a.stern Hv. Co. (1819), 12 
J. Eq. U. 398. IR. 

w. Money subject to annuity — Con- 
sent of anmniant necessary for pa'imicnt 
out.] — Rc Dublin, Wicklow & Wex- 
ford 11 Y. Co., Exp. Jordan (1891), 
27 L. K. Ir. 79.— IR. 
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Held : the leaseholder was not in possession when 
the term expired & never had any inchoate pos- 
session of or title to the revei'sion. — G edyk v» 
Works & Pudltc Buildinos Oomus., [1891 J 2 Ch. 
080 ; 00 L. .7. Oh. 587 ; 65 L. T. 359 ; 39 W. R. 
598 ; 7 T. L. It. 488, 0. A. 

.] — See^ generally^ Limitation of 

Actions. 

1385. Mortgagee in possession — Payment of 
dividends ordered —Though evidence that trust 
unperformed .] — Re Cook’s Estate (1863), 8 Jj. T. 
759 ; 11 W. R. 1015. 

1386. Annuitant in possession — After term for 
lives —On dropping of last life — Dividends ordered 
to be paid to occupant for twelve years .] — Be 

IlATiiMs, Ex p. IjONDon County Council, [1901] 
] Oh. 931 ; 70 L. J. Ch. 432 ; 84 L. T. 203 ; 53 
Sol. Jo. 716. 

1387. Payment out ordered 

after twelve years.^— Re llAiua.s, IIansler. ly, 
Haiuus, [1909] W. N. 181. 

Whether purchase-money taken as realty or 
personalty .] — See Nos. 1513, 151 1, pout 


Suu-sECT. 2. — Persons unoer Disability and 

Limitp:o Owners. 

A . Comiienfiaiion for Personal Incon venirn cc or T.oss, 
(a) Personal Pi convenience. 

Sec Lands Act, 1845, s. 73. 

1388. Rector — For injury & annoyance — & 
necessary alteration of fences^— Independently of 
actual value of land.] — Re Eas'J’ Lincolnshire 
Ry. Co., Ex p. Lpitle Steeping (Rector) (1818), 

5 Ky. <& Can. (^as. 207, 

1389. If allowed for in fixing com- 

pensation — Though no particular sum apportioned.] 

—Rc Saundekton (ii.ere Lands, Ex p. Saunder- 
TON (Rector), [1903] 1 Ch. 480 ; 72 L. .1. Ch. 27ti ; 
88 L. T. 267 ; 51 W. R. 522. 

For unpaid costs.] — Sec No. It) 15, post. 

1390. Tenant for life —For injury & inconveni- 
ence — Special stipulation for compensation - 
Reference ordered as to amount.] — Where the 
tenant for life of an eslale lln'ongii which a railway 
pass(‘d stii)ulatcd for a special coinperisalion over 

above tin; value of tin* land, severance, etc. 
according to Lands Act, 1845, s. 73: — field: it 
was a matter of impiiry to what part of such sum 
he wanS absolutely entith'd. A: a ref(;rence t-o inquire 
was dir(‘ct(;d. — Re M arlhorough’h (Duke) 
Estate Act, Ex p. CHUitcuJLL (Lord) (1850), 15 
J., T. O. S. 341. 

1391. Tenant for life in possession.] — 

Re C\)Li.is s CsTATO (18t)6), J4 L. T. 352. 

Annotntion Folld. 7tV Sn underton Globe Lunds, Ex p. 
Sannderton & Ex j). O. W. & G. C. llys. (11)03), 88 L. T. 
267. 

1392. Person having partial or qualified estate — 
For Injury & annoyance.] — TAYT^xm?;. Cjuchester. 

6 Midhurst Ry. ('o. (Directors, etc.). No. 41 1, 
ante. 

Payment out of small surplus fund.] — See Sect, 2, 
sub-sect. 6, ante. 

Costs incurred by limited owner.] — See Sect. 3, 
sub-sect. 2, A., {h), post. 

Apportionment between tenant for life Sc remain- 
derman— Of purchase-money of wasting assets.] — 

See S(;ct. 4, sub-sect. 1, Sect. 5, post. 


(h) Costs Incurred, 

1393. Of arbitration — Where amount awarded 
less than offered — Of tenant for life.] — Re Aubrey’s 
Estates & South Waijus Railway Act (1853), 1 


Eq. Kep. 249 ; 7 Ry. & Can. Oas. Oil ; 21 L. T.O. S. 
102 ; 17 Jur. 871 ; 1 W. R. 404. _ 

Anruitatintui ; — FoUd. He Oldliiun’H Estate, [18711 W. N. 
190; Strathmore EntateM (1874), L. H. 18 E(i. 3J8. 
Consd. Uc- Horkelov’R Will, Re Gloiiceyt^r & Berkeley Canal 
Act, 1870 (1874), 10 Ch. App. .56. 

1394. Of perpetual curate.] — Ex p, 

Whitworth (Perpetual (Hirate) (1871), 24 
L T 1 26. 

1395. Mortgagee’s extra costs incurred in assess- 
ing price — Court will not Insert special words 
providing for — In directing mortgage accounts.] — 

Rees v. Metropolitan Board of AVorks (1880), 
14 Oh. J). 372 ; 49 L. J. Ch. 620 ; 42 L, T. 685 ; 28 
W. R. 614. 

1396. Of preliminary negotiations — By tenant 
for life.] — Re Oldham’s JOhtate, [1871] W. N, 190. 

1397. Of unsuccessful attempt to obtain com- 
pensation — Undertaking abandoned.] JjOPEs’ 

Trusts (1874), cited li. R. 18 Kq. 340. 

Annolaiion : — Folld. Re Strathmore EsOiteH (1871), L. U. 

18 Eq. ,338. 

1398. " .] Re Strath M oif JO Estates 

(1874), L. R. 18 E(|. 338. 

Annolnliini : — FoUd. Re Horkoloy’s Will, Re Gloucester «Sc 
Borkoloy ('anal Act, 1870 (1874), 10 Ch. App. 56. 

1399. Of opposing bill in Parliament — By tenant 
for life.] —A tenant for life opposed t he passing of 
a canal bill, but only claimed the insortioji of some 
clauses for the protection of th(; estate. Lands 
Act', 1845, was incorporated with the Act when 
passed. After its passing the co. took pai4- of the 
setth‘d estate tS: paid the money into ct. In tlie 
proceedings for ascertaining the value of the land 
taken, Du; tenant for life had incurred costs 
beyond what the co. were liable t-o pay, he pj’e- 
sont-od a petition for payment of tliose costs 

of the costs of oj)posing t he bill out of the fund : - 
Held : petit ioner w«as entitled to be paid out of t he 
fund all costs properly incurred by Jiirn in relation 
to the purcluise since the passing of tlie Act, l)ut 
not any costs of oi)posing tlie bill in Parliament. 

He Herkej.ey’s (Earl) Will, Re (iLoucjwTER. tSc 
Berkeley Lanal Act, 1870 (1874), 10 (Ji. App. 
56 ; 4 4 L. .1. Oh. 3 ; 31 L. T. 531 ; 2.3 W. R. 195, 
L. J.I. 

Ann<tfafi(fns:-- 'RBt6.^ Re Bcthlcm TToypltal (1875), L. U. 19 
Kq. 457 ; Rc. OaHClee, [19011 I Ch. 923. 

1400. By trustee.] —Yi'c Nicoj.l’s Estate, 

[18781 W. N. 151. 

1401. By rector. l London County 

(V)UNcrL, Ex /). Pennington (1001), 84 L. T. 808 ; 
65 J. 1’. 536; 17 T. li. R. 614; 45 Sol. Jo. 

616. 

Costs of investment, reinvestment & payment out.] 

— St>c l'*u,j*t Xll.. 


B. Income of Interim Investments, 


See Lands Act, 1845, ss. 60-80. 

1402. Receiver under Court of Chancery Land 
taken under administration of Court of Chancery.] 

— Jie Southampton & London Railway Act, 
E,v }). Winchester (Bp.) (1837), 6 li. J. Ex, Eq. 
72 ; I Jur. 283. 

1403. Owner Land subject to annuity — Although 
no conveyance executed.) — Ex p, Cofikld (1847), 
0 L. T, O. S. 410 ; 11 Jur. 1071. 

1404. Ecclesiastical corporations sole — Arch- 
bishop — For time being.] Re East Lincolnshire 
Railway (’o.’s Ac ts, Ex p. Canterbury (Arc hbp.) 
(1848), 2 De (1. S: Sin. 365 ; 5 Ry. Can. (.’as. 
699 ; 12 Jur. 1042 ; 64 E. K. 161. 


Annotation : — meats. Ex p. HeroConl, Ex p. 
(1852), 5 Do U. ik. 8m. 265. 


Saye & Solo 


1405. — Vicar For time being ■ Sc church- 
wardens Sc overseers — Or either of them.] — Re 
BuCKlNaHAMSUlKJi RY. OO., Ex p, BlUESTEK 
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Sect. — Who cniitled to money deposited nnd income 
of inveshnertfs : Suh-seci. 2 j B. ; sidtsecL 3 , A. 
d: B. {(f) ct’ (ft).J 

(Chukciiwakdi^nh <to Overseeus) (1848), 5 liy, & 
Can. (’a.s. 702. 

Aunoiations : — FoUd. lie Whitfield a8Cl), 7 Jur. N. 8. 900. 
Consd. Re Kent CoaHt J{y., Ex p. Canterbury (18G‘2)» 
7 b. T. ‘240: Re Jjathropp’s Charity (1S06), L. II. 1 E<j. 
407. Refd, Re E. 31. & S. C. Ky. & A.*(l. r. HaberdaHhers* 
Co. (18,04), IH Ueav. 008. Mentd. Re Oxford, Worcester 
Wolvcrhaiiipton Ky., Ex p. Mchvard (1859), ‘27 Beav. 
57J. 

1406 . - R 4 i WiLI.ENIIALL ('HAPEL OP 

Ease ( 1 8 ( 1 : 1 ), 8 L. T. 599 ; J I W. K. 850 . 

1407 . Successive life interests -Wife for life — 
After death to husband for life.l -Re How’s Trust 
(1850), 15 L. T. O. S. :i42 ; 15 Jur. 20(5. 

1408 . Order for payment out on death of 

survivor refused.] — Re Lowndes’ Trust (1851), 
20 J.. J. Ch. 422. 

1409 . Tenant for life — Before conveyance 
executed -- Where company in possession.] - Re 

Hungekford (1855), 1 K. A: J. 41K ; 1 Jur. N. S. 
845 ; 09 E. R. 520. 

Annotation. "JAentd., Rc Hatflcld’.s Estate (18(11), ‘29 Bcav. 
:i70. 

1410 . By all parties.] — Rc Whey 

(1805), 12 T. 171 ; 11 Jur. N. S. 290 ; 13 W. K. 
543. 

1411 . Who has granted annuities — On 
undertaking by annuitants not to distrain.] — Re 

London & TiidiuiiY Ky. Co., Rc Pedley’s Estate 
(1855), 1 Jur. M. S. 054, 

1412 . — — Under settlement before Apportion- 
ment Act, 1834 (c. 22 ) Act does not apply.] — Re 

Lawton Estatics (1800), L. K. 3 Eq. 409. 
Anmitatiun: — FoUd. Jodrell r. JodrcU (18(19), ‘20 L. T. 
949. 

Apportionment generally.! — See Equity. 

1413 . Trustees — Or either of them.j — Re 
Clinton (1800), 0 Jur. N. 8. 001 ; 8 W. K. 492. 

1414 . . Capital carried to account of 

trustees.] -He Coulson’s Se'itlemicnt (1807), 
17 li T 27 

1415 . ,]—'Re Foy’s Trusts ( 1875 ), 

33 L. T. 101 ; 23 W. K. 744. 

Investment of cash under the control of the court.] 
— Str Si!ct. 1 , ufite. 

Apportionment of dividends between successive 
owners.] — See Equity. 


Sub-sect. 3. — Persons Bp:comNG absolutely 

entitled. 

Sec Lands Act, 1845, s. 09. 

A. Tc minis in Tail. 

1416. Without disentailing deed — Amount small 

— Under £200.| — Sowry r. Sowry (1800), 2 

L. T. 79 ; 0 Jur. S. :337 ; 8 W. K. 339. 

1417, — .] — j>ractie<‘ of (li.sp(‘nsirig 

with a disentailing deed on the payni(*nt out lo a 
tenant in tall of a small sum paid in under Lands 
Act, 3845, though ajipareiitly inconsistent with the 


Act is now established by a series of authorities, — 
Re Watson (1804), 4 New Kcp. 528 ; 10 Jur. N. S. 
1011, L. JJ. 

Annotaiion: — FoUd. Re Row (1874), h. K. 17 Eq. 300. 

*Vcc, also, No. 1424, post, 

1418. Payment to husband — With consent 

of wife .] — Re Tyler’s Estate (1800), 8 W. II* 
510. 

A unotation : — ^Apld. (libbous t>, Kibboy (1801 )» 10 W, tl. 55, 

1419. After conveyance .] — Re East* 

ERN Ky. ('O, (1801)* 30 Beav. 215 ; :i0 Ia J. Oh, 
002 ; 7 Jur* N. 8* 890 ; 9 W. li. 40i ; 54 E* H* 
870. 

AnnotoHonni : — FoUd* Notley r. 1‘ahnrr (1865), L. H. 1 Eq. 
241. N.F. Re BTit»er\ Will (187.1),' L. K. 16 Eq. 479. 
Refd. OlbbODH 1 ). Kibbey (1861), 10 W. K. 55. 

1420. With consent of tenant for life.] — 

Re Holden, Re London & North We.stern Ky. 
Co, (1803), 1 Hem. & M. 445 ; 71 E. K. 194. 

1 421 . On Joint petition. | — Re Holden ’ s 

Estate, Rc South Stapfordsiiire Kailway 
7Vct 1847, A:. Lands (’lauses Consolidation Act 
1815, Rx p. Holden (18(54), 10 L. T. 127 ; 10 
Jur. N. S. 308. 

1422. Sum exceeding £600 .] — Notley v. 

Palmer (1805), L. K. 1 E<i. 241 ; sub nom, Notcley 
V. Palmer, No'itley v, Ncvitlry, 13 L. T. 017 ; 
11 Jur. N. S. 908 ; 14 W. K. 170. 

Annotatumn : — N.F. Re Butler’s Will (1873), L. IL 16 Kq. 
479. Distd. Re Howarbh (1873), 8 Ch. App. 416, u. 

1423. .] — Rc Kow (1874), L. K. 17 Eq. 

300 ; 43 Ta J. Cli. 347 ; 29 L. T. 824. 

1424. Disentailing deed necessary — Fund exceed- 
, ing £200 .] — Rc Tylden’s Trust (1803), 2 Now 
1 Kep. 113 ; 8 L. T. 031 ; 9 Jur. N. 8. 942 ; 11 W. ‘ 

809. 

1425. Re IUitler’k Will (1873), 
Ta K. 10 Eq. 479, 1 a C. 

An7i4, tations Re Noroop's Will (1H74), It L. T. 8.5 ; 

Rc Reynolds (1876), 3 Ch. l>. 61. Refd, Re Row (1874), 
Ia K. 17 Eq. :i00. 

1426. .J— iiV Norcor's Will (1874), 31 

Ia T. 85. 

B. Trusters. 

(a) Apart from Settled Land Ads, 

1427. Under settlement or will— Payment out 
refused.) — AV JIorwood’s Estate (1801), 3 (lilT. 
218 ; 00 E. K. :589. 

Aniujtatumy :■ — FoUd. Re Hoaston’s E'^tato (1872), 20 W. K. 
355. Refd. Re Siuilli, Ex p. L. & N. W. Ky. & Mid. Ky. 
(1888), 58 L. J. Ch. 108. 

1428. Trust created by appointment under 

power in will Payment out ordered.) — He 

Ii.lman’s Will (1870), 39 L. .T. Ch. 700 ; 22 1 j. T. 
830 ; I8W. K. 0(52. 

Avnotation : — Reid. Re .Sndtb, Exp. L. & N. W. Ky. & Mid. 
Ky. (1888), .58 Ia J. (‘h. 108. 

1429. — With power of sale — Lands taken 
subject to contingent charges — Payment out 
ordered.] Re I )efjonce Ac t. 1 800, Rx />, M orsi i ka d 

i (1803), ;53 Keav. 251 ; 3 Nt‘w K(‘p. 280 ; 9 Ta T. 

I 597 ; 10 Jur. N. S. 01 ; 12 AV. K. 230 ; 55 E. K. 
i 305. 

1430. Cestui que trust an jnfant- 


PART XL SECT. 3, SUB-SECT. 3. A. 

y. IViihout disentailirifi dtr(L\ - 
Where conipensal iou moneys in roHpwl. 
of land compnlsorily resmiKHl are 
claimed hy a person ^\llf^ but for re- 
sumption would have i>een Uuiant in 
tail, it is nnne<‘-esKary for luiu to execute 
a diseutailiiif^ deed as a eoudition of 
payment out.— -7iV M,\<*kk\zik Bow- 
man (1909), 9 8. K. N. .S. W. 670 ; 26 
N. 8. W. W. N. H6. AUS. 

z. .] — q’Jie el,, without, re- 

quirlujJT a disentail iu|^ deed, ])aid out 
to a tenant In tail in jios'^esbiou money 
in ct . — Re Uiu':at 8outiuuin & 


Wkstkicn Kv. C^o., Ex p. IMaunhioll 
( 1868\ 1. K. 2 Eq. 32.— IR. 

a. IHucniailing deed iwrcuHary.] ■ — 
A ry. e.o. having purchased settled land, 
the tenant for life etonveyod to t.hom, 
ninier their Act, A' l»e vS: tlio tenant in 
tail applied to draw' the purchase- 
money out of the court. No disent. ail- 
ing deed had been executed:' Held: 
a disentailing deed was necessary to 
enable t.he parties to <iraw the money. 
- Rc Gimoat .Soii'riiKUN &: Wksteh.v 
K v. (1816), 9 J. Eq. K. 482.— IR. 

b. 1 Re. Li.MKUJCiv & Enm.s 
K v. Co., Ex p. 8MVTU (1875), 1. K. 


10 Eq. 66.— IR. 

PART XL SECT. 3, SUB-SECT. 3.— 

B. (a). 

c. (hidcr ficit1cinc7it or trill -With 
power of ftttlc.l Trustees of a will with 
jiower of sale are jiersons “ al)solut<‘lv 
entitled*’ within Public Works Act, 
1888, H. 62 : A' entitled to payment out 
of mono. . — Re Kfno'h ’ruuH'i^ (1893), 
14 N. 8. W. Eq. 363 ; 9 N. 8. W. W. N. 
103.— AUS. 

d. - -.1 fit'. llATIIMJNKH, ETC. 
DUMXAOE A(T, Ex p. Vek.schoyi.e 
(1885), 15 L. K. Ir. 576.— IR. 
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Payment out refused — Fund carried to separate 
account of infant.] -He Hkarton’s Estatk (1872), 
U II. 13 Eq. tm ; 41 L. J. C’h. 832 ; 20 L. T. 148 ; 
20 W. H. 355. 

Annoialinns : — ^Distd. Tie Spurntowe’s Charity (1874), 43 
L. J. Ch. 512. Refd. Jic Sinitl), Kr p, L. & N. W. lly. Sc 
Mkl. liy. (1888), 58 h. J. Ch. 108. 

1431, Payment out ordered.] — 

He Oooch’s Estate (1870), 3 Ch. D. 712. 
AnmdcUitm : — Consd* He Hobnoii's TfusIh (1877), 7 Cli, I). 
700, 11. 

1432. Exercisable at future date — 

Petition for payment when power exercisable.] — 

J jiind was vostod in trusit^os in trust to soil as soon 
as tho youngest oC a class of childT*<»n attained 
tw(mty-one to divide tlio proceeds among .such 
of the clnldren, as siiould be then living <& the 
issue of such of them a.s should be dead. Part of 
the land was taken under Lands Act, 1845, before 
the young(ist child attained twenty-one Sc the 
jiurchase-rnoney was paid into ct. After the 
youngest child attained twenty-one th(‘ t.nistoes 
4& some of the ceHluift quo Lrml presented a petition, 
asking that the fund might be yiaid out to the 
trust<*(\s, or in the alternative that tlui shares of 
those centuis qiie, tr\4M who were petitioners might 
he paid out, leaving the other shares in trust in 
the matter of the Act. 3’he ct. below refused to 


1440. Of charity.] — Ite Peterborough, Wrs- 
BEACH Sc SurruM Railway Acrr 1803, Ex p. Tid 
8t. Giles Charity Trustees (1800), 17 W. R. 
/58. 

*SVc, also^ Nos. 1498, 1499, post, 

1441. oniciai Trustees of Charitable Funds.] — Re 

Bisidp Monk’s JIorfielo 1'hust (1 881), 43 
li. T. 793 ; 29 W. R. 402. 

Trustees appointed under Lands Act, 1845, s. 71.] 

— See No. 1372, ante, 

(h) ITndcr Settled ImimI ActvS. 

See, further^ Seitlementh ; Trusts & Trustees. 

1442. Trustees of will without power of sale — 
Payment to trustees appointed for purposes of Act — 
With liberty to pay to trustees of will money ad- 
vanced by them — On declaration of trust in favour 
of Settled Land ^ct trustees.] — Re. Harhop’s 
Trusts (1883), 24 Cn. D. 717 ; 53 L. .1. Ch. 137 ; 
48 L. T. i)37. 

Antudaiinns : — FoUd. lie. Wright’s Trusts (1883), 24 Ch. D. 
002; Rv Wootton’s KstaUs flSDOl W. N. 158. Mentd. 
Tempest r. Camoys (1888), 58 L. T. 221. 

1443. To hold on trusts of will.] — 

Re Wright’s Trusts (1883), 24 (’h. U. 002 ; 53 
L. J. Ch. 139. 

Anru datum : — Folld. lie Woottori's Estate, fl8.‘)0J W. N. 
158. 


ordcT payment- out t-o the irust(ios, but expressed 
willingness t-o make an order according to the otlier 
alternative. l*etiiion(Ts did not object to this, 
but the CO. insisted that t-ti(^ order ought to be 
foi* j)ayineMit of the wliolo fund to the trustee.s : — 
Held : as petitioners did not oi)j(*(4 to the order 
proposed, tin* c.o. could not complain of it. 

Qn, : whetlier th<» ct . would in such a (;ase order 
payment of the winkle fund to tin* trustees if they 
required it-. -Rc SowuY (1873), 8 (’h. Af)i». 730 ; 
21 W. IL 717, L. .1,1. 

Annotation : — Consd. Rc Huhsoii’a Trusts (18/7), 7 Ch. D. 

709, Ti. 


1433. — — Payment out ordered.] 

— Re ivONDON, Hiihhiton Sc South (’oast Rv. (>».", 
Ex }). Bowman, [1888 1 W. N. 179. 

1434. - — On termination of life 


estate Payment out ordered.] -He Evans' Sim i.E- 
MENT (1880), 14 Ch. I). 51 1 ; 43 L. T. 172. 

Annotation : — Folld. Re Tlxuiuis’s Soil-lint, (1882), 15 L. T. 
7HL 


1435. Payment out ordered.] — 

He St. Luke’s, Middlesex V^estry, [1880 j W. N. 
58. 

1436. Payment out ordered.] — Where 

purcli,'is(*-nioney for land has bciui paid into ct. 
inuler l^ands Act. 1815, it may be ordennl to he 
paid out to t-rustees of a settlement or will with a 
power of sale, as ]>(‘rsons hiu'orning absolutely 
entitled under s. 09. — He IIohson’h Trusts (1878), 
7 Ch. I). 708 ; 47 L. J. Cli. 310 ; 38 J.. T. 305 ; 
20 W. R. 170, C. A. 


Anrudaiiona : — Folld. tie Thomas V .Scttlmi, (1882), 45 L. T. 
711) ; fie L. IL & .S. (’. Hy., h'x /). Howimin, ll88Sj W. N. 
179. Dbtd. Re .Sinitli. A> p. L. Sc SI. W. lly. Sc Mid. Ky. 
(1888), 49 Ch, D. 389. CODSd. Re Morgan, Smith v. May, 
( 1900] 2 (Jh. 1 74. Folld. He Sholflold Corpn. & St. Williairrs 
Roman Catholic (3iapel Sc Schools, Shcftlold, Trustees. 
[1903] 1 Ch. 208. 


1437. — .] — He ^’hoaias's SE'inxE- 

MENT (1882), 45 L. T. 710 ; 30 W. R. 244. 

1438. — At request of settlor —Settlor 

Joining in petition - Payment out ordered.] — He 
Ward’s Estates (1884), 28 (4i. 1). 100 ; 54 L. J. Ch. 
231 ; 33 W. R. 119. 

Ann/ytation : — Refd. Rc Morgan, .Smith v. May, 11900] 2 Ch. 
474. 


1439. Not entitled as of right — 

Discretion of court to order.) — Re Smith, Ex p, 
London North Western Ry. (Vj. S< Midland 
Ry. No. 1445, post. 


1444. .1 — Rc Wootton’s Estate, 

118901 W. N. 158. 

1445. — Discretion of court under Settled 
Land Act, 1882 (c, 38) — Payment refused where 
same solicitor represented all parties.] — Where 
purchase-money of .s(*ttied lands taken by a 
railway co. have been paid into ct. und(»r Lands 
Act, 1845, trustees for sah‘ of such lands are not, 
either under Lands Act, 1815, s. 09, or Set-tied 
Land Act, 1882, s. 21, entitled as of right to pay- 
ment- out-. Under Set-thal Land Act, 1882, the 
ct. lias a discretion to ord(*r such payincmt-. C^u, : 
whetlnu* it has such discretion uridtu’ Ijands Act, 
1815. 

A railway co. 1-t^ok laruis, held by tin* two 
trustees of a will, upon trust- for the si‘[)arate use 
of A., a marr*i(‘d woman, during lu*r life, with 
3*emainder to her childreti as six; should apjioint, 

SC' ill default , to such cliildreu as t(‘nants in common 
in f(‘c simple. Si. paid the ])urchast‘-mt)neys int-o ct. 
The two t-rusl-f‘(*s of tlx^ will wer*(i aftiuvvards 
ap})oint<xl trust^'es under t-he sid-tlermuit made by 
th<‘ will for the purpos(*s of Sidthxl Laud Act, 
1882. A. the two t-rustoes t-lum y)etitiorx‘d that 
the fund in ct. might be transferred to the two 
trustees to he lield by tlx*m upon th(‘ trusts of the 
will. At the datii of the pidition A. was sixty- 
tiv<? years old S: had thicx* childnoi who had 
all attaiiuxl twejity-on(‘ these (diildren were 
rosps. to the petition «S:- ayipeared to consent. One 
of tlie two trustees was a solicitor & the tinn of 
which he was a member acted ns solicitors to the 
t rust. Sc as solicil-ors both for pet it ioners iVc resps. : 
— Held: petitioners were not entitled as of right 
to payment out or transfer of tlx* fund. — 
Rc Nmith. Ex London Sc North Western 
R y. Co. Sc Midland Ry. Co. (1888), lU (4i. J). 
389 ; 58 L. J. CU, 108 ; (iO L. T. 77 ; 37 W, R, 
199, C. A. 

AnntdatUynfi : — Retd. Re Alorgan, Smil.h v. May, flOOO] 

2 oil. 474 ; Re SheflleUl Oorpn. & St. William's Roman 
Catholic Schools (1902), 72 L. J. Oh. 71 ; Re. Piggln. Ex 
p, Maustlohl Ry., 11913] 2 Oh. 32G. Mentd. Rc Clergy 
Orplian Oorpn. (1894), 04 L. J. Oh. 00; Ex p. Cawtlo 
Bytbain, Kx jJ. Mid. Ry.» [18951 1 Oh. 348. 

1446. Trustees with power of sale But not 
reserving minerals — Sale under Lands Act, 1845, 
s. 7 -Payment out ordered.] /f/? Rutland’s 
(Duke) Seitlement (1883), 49 L. T. 199; 31 
W. R. 947. 
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Sect 3. — Who entitled to money deposited and income 
of iiiccaiments : Sub-sect 3, (7., 7>. E.; sub- 

scch. 'I, 5 <1!? 0. Sect 1 : Sub-sect 1.] 

C, Married Women, 

See, further y Husband & Wife. 

1447. Without deed acknowledged — On examina- 
tion — Payment to husband & wife — Form of order.] 

— Se TiANCASHIRE k VOBlvSIITBE RAILWAY ACT, 
E,r p, Worthington (1S53), 9 W. It. 7(19, n. 
AnnoUdion : — Folld. iic Hayes (18G1), 0 W. II. 7C9. 

1448. Payment to husband — Wife 

consenting.! — lie Hobins’ Estate (1879), 27 W. It. 
705. 

1449. — ~ .] — Re Tyler’s 

Estate (18(50), 8 W. It. 540. 

Annotation: — Refd. Gibbous r. Kibbey (1861), 10 W. R. 55. 

1450. — Payment to wife.] -Re Hayes 

(18(51), 9 W R. 7(59. 

Annoiolions : — Refd. (Jibbons v. Kibbey (1861), 10 W. R. 
55 ; Stauderiiitf v. Hall (1879), 11 Cli. 1). 052. 

1451. To wife on her separate receipt — Title to 
fund accruing before commencement of Married 
Women’s Property Act, 1882 (c. 75) —Vesting in 
possession after commencement of Act.] - - Re 

Hughp:s’ Trx^sts, [1885] W'. N. (52. 

AnnoiationH : — N.F. He Hobson ’h Sottliul., Webster r. 
HickardH (188.5), 55 Ij. .1, Ch. 300 ; He Tucker, Einunuel v. 
Parfitt (1885), 54 J.. J. Ch. 871. Refd. Reid <?. Reid (1880), 
31 Ch. J). 102. 

Dowress.l — See No. 1159, post. 

1), Statutory 

1452. With no power of sale.J — Rc Chelsea 
Wateuwokks Vo. (1887), 5(5 L. J. C’li. (340 ; 5(1 
L. T. 121 ; 3 T, L. R. 4(54. 

1453. Consent of Local Government Board 

not necessary.] p. Watp’oud Urban District 
(.'UCNCIL (1914), 78 J. R. Jo. 1(50. 

1454. With power of sale — Consent of Local 
Government Board necessary -Absolutely entitled 
under Sale of Exhausted Parish Lands Act, 1876 
(c. 62), s. l.j — Re Riutmby k Erodingham Urban 
DrsTTUCT ('OT^NciL (1901), (59 J. P. 9(3 ; 3 U. G, Ji, 
258. 

1455. Consent of Local Government Board 

not necessary — Absolutely entitled under Lands 
Act, 1845, s. 69.] — Re. IsraNCiToN 
(k)UN(’lL (1907), 97 L. T. 78; 71 J. V, 39(5; 5 
L. G. R. 1203. 

1456. ~ Refusal of Local Government Board 
to consent to sale — Absolutely entitled under Lands 
Act, 1845, s. 69. 1 — jy.r p, Wooiavjch Cohpn. 
(1908), 24 T. L. K. 370. 

Annotation: — ^N.F. He (^. W. Ry. (New Ryn.) Act, 1905, 
Kxp. G. W. Ry. (1909), 74 J. 1*. 21. 

1457. ^ Not entitled under Lands Act, 

1845, s. 69.J — A iviilway co. acquired froiri a 
niciropolitan borough (uiuncil under tJie com- 
pulsory jiowers of Land.s Act, 1845, certain land 
of which the borough council were owners in fee 
siinpl(‘ k paid the purchase-money into ct. The 
liocal (R)vernment Board had not given llieir 
consent to (lie sale as provided by Jx)ndon Govern- 
ment- Act, 1899 (c. 1 1), s. (5 (5) : Held : the vendors 
were not entitbul to have the purchase-money 
paid out of et. to them inasmuch as they were 


not persons absolutely entitled within Lands 
Act, 1845, s. 69, — Rc Great Western Ry. (New 
Railways) Act, 1905, Ex p. Grpjat Western Ry. 
Vo, (1909), 74 J. 1\ 21, V, A, 

E, Other Cases, 

1458. Beneficiary under will with power of pre- 
emption.] — Testator, by his will, gave all his 
real k personal estate to be enjoyed by his widow 
for life k after lier death to bo sold k the proceeds 
to be divided among his ten children equally. 
Testator directed that one of his sons should have 
a right of pre-emption for £450 of a particular 
parcel of garden land, part of the real estate. 
After the death of testator k before that of the 
widow, the parcel of garden laud was pui’chased 
by a railway co. under their compulsory powei's ; 
the compensation money paid therefor, when free 
from incumbrance, being represont<»d at the 
death of his widow by the sum of £882 18s. 2d, 
standing in ct. ; — Held : testator’s son to whom 
the right of pre-emption was given was entitled 
to the compensation money, subject to the deduc- 
tion of the price fixed by testator. — Re Cant’s 
Estate (1859), 4 De (h k J. .593 ; 28 L. J. Ch (541 ; 
33 J.. T. O. S. 280 ; 5 Jur. N. S. 829 ; 45 E. R. 196, 
L. J,7. 

AntuUfdum Mentd. He Kerry, Booock ». Kerry, Armill r. 

Keny. [1889] W. N. 3. 

1459. Land taken belonging to infant subject 
to dower — Dowress entitled to payment out of 
value of dower .J — Re Hall’s Instate (1870), 
L. R. 9 Eq. 179 ; 39 J.. J. (’li. 392. 

Annoiniwfi : — Distd. He Wilaou, Wilnou r. Clark, [1910] 1 

Ch. 220. 

1460. Person entitled to land taken— Under 
rule in Shelley’s Case.] — lie Vouman's Wilt,, 11901] 
1 Vh. 720 ; 70 L. J, Vh. 130 ; 84 1.. T. 201 ; 49 
W. H. 509 ; 45 Sol. Jo. 42(5. 


Sub -SECT. 4 . — Promote KH. 

1461. Right to excess of amount paid In — Over 
value of interest assessed by court.] - A jury or 
arbitrator, acting under Lands Act, 1845, simply, 
can only assess the Arabic of the interest claimed 
k not tlie right to that interest, k if tlie mone*y 
value so assessed is paid into ct. under s. 7(5 tla? 
ct. is bound b) decide the question of rigid, if 
it turns out that claimant has not tJio intei’cst lie 
claimed, but some different inlorcjst, the ct. will 
apply its own ordinary machin<jry to ascertain the 
value of tlu* actual interest, k aftcu* paying the 
amount of such value to claimant, will return the 
remainder of the money to the. co. paying it into 
ct. — Brandon r. Brandon (1804), 2 Drew, k Hm. 
305 ; 5 N(‘W Rep. 214 ; 34 L. J. VU. 333 ; 11 L. T. 
6.58 ; 11 Jur. N. S. 30 ; 13 W. K. 251 ; 62 E. U. 
(537. 

Annotedions : — Consd. He N. L. Ry., Kx p. (hooper (18C.5), 

2 Drew, k Sni. 312. Refd. Rogsr v. Mid. Ry. (18G7), 

L. R. 4 Eg. 310 ; He Winder (1877), 25 W. R. 7G8. 

1462. .]--Rc North FjOndon Ry. Co. 

(City Branch), Exp, (’ooper, No. 2044, post, 

1463. No right to return of compensation paid 


PART XI. SECT. 3, SUB-SECT. 3.— E. 

e. Tenant in conitnon — Estate ymr 
anfrr vix- Set off for improve menta.l — 
A]>i)lt. \Na8 for several yeaii? in ex- 
clusive iHLSHewsion of the profits of 
land, of whicli he believed idniRelf to 
have piirehasful the fee simple, wliereas 
he hu<l only ari estate pur riulrr vie of 
the entirety, with an equltuhle tcuiancy 
ill common with the respdts. in re- 
mainder, his share boiiif? one fourth. 
Permanent. imi>rovemeiitH iiad been 


oroctod upon the land by one of 
applts.’ predecessors In t.itle. After 
tJie death of cestui aui nle the land was 
resumed under Public Works Act 
(N.H.W.), 1909. The Minister paid 
applt. one fourth of the ooinpejiHation 
moneys, &, at request of ajipll., paid 
balance into ct. 

In petition by the other tenants in 
common for payment out, under above 
Act, H. 48 : — UcM : applt. was in the 
jiosJtion of a deft., & entitled to assert, 
an oqultablo lien upon the fund equal 


I to throe fourths of the increase in the 
value of the laud uttributahle to tbe 
improvements, but thut, before beliisr 
allowed the benefit of this equity, he 
should a<!Count for the rents & profits 
he had received while in oxelusive 
posHossion after the death of the 
cestui qui ine, to bo set olT aflraiust 
amount due to him for finprovements. 
— Brickwoot) V . Young k Publr3 
Works Minimtkr of Nkw Soutu 
CM (1906). 2 C. L. R. 387 ,* 22 
S. W. W N. 171.— AU8. 
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in — Assessed in wrong manner —Until value cor- 
rectly ascertained & paid in.]— jt. London & 
Houth Western Ky. Co. (ISOin, :i8 \u .1. Oh. 
527. 

Recovery of purchase-money paid Into court — 
By promoters taking transfer of mortgage.] — 

See No. 153(5, jjoat. 


SUIJ-SECT. 6. — As BETWEEN TENANT FOR LtPE 

AND Remainderman in uesi*e(t of Wasting 
Assets. 

As regards minerals.]— Sect. 5, 2)osL 
As regards leases.] -See Sect. 4, sub-sect. 1, 
post 


SuB-sKcrr. (5. — As between IIeir-at-law 
and Next op Kin. 

See Sect. 0, post. 


Si5cr. 4.— MONEY DEPOSITED IN RESPECT OF 
LEASES AND REVERSIONS. 

Sec Lands Act, 1845, s. 74. 


SirB-sECT. J .— Leases. 


1464. Tenant for life entitled to income equal to 
rent — Deficiency in dividends made up from capital.] 

— Jeffreys v . Conner (1800), 28 Beav. 328 ; 
3 L, T. 15 ; 0 ,7iu*, N. 8. 08(5 ; 8 W. K. 572 : 54 
K, n, 392. 


Annntalion -Montd. h*c Booth, IMckard v. 
1 Ch. 7«H. 


Booth, (19001 


1465. — — Purchase of government annuity 
equal to net rent.]— /i’c Pfleger (18(58), L. K. (5 Eq. 

42(5. V / H 


Aiuiolittum 

I • 


Consd. AHkew r. Woodhead (ISSO), 14 (;h. D. 


Sec, also. Nos. 1477, 1478, post. 

1466. Increase allowed- Where rent would 
have been increased.] — Re NuRriTs Estate (18(58), 
J9L. T. 13. 

1467. - Surplus dividends accumulated.] — 

Rr Wn.KES’ Estate (1880), 1(5 Ch, D. 597 ; 50 
1^. J. Ch. J99. 


Anmdaliaiis He Grihith’s Will (1SS3), 40 L. T. ICl : 

Gottroll V. Cottrell (J8Sr)), 2« Ch. D. C28. 


1468. Tenant for life not entitled to Income equal 
to rent— Deficiency partly made up from capital.] — 

Re Birch, R.v p. London, Brighton A South 
Coast Ry. Co. (1801), 10 L. T. 090 ; 10 Jur. N. 8. 
073. 


1469. Though income diminished.] — Ri 

Wood's Estate (1870), L. R. 10 Eq. 572 ; 4C 
L. J. Ch. 59 ; 23 L. T. 430 ; 19 W. R. 59. 

: — Consd. Muddy r. Hale (1870), 3 Ch. D. 327 
FoUd. Re Barher’H Settled EntatOH (1881), 18 Ch. D. 024, 
Refd. Re llanolagh's Will (1884), 20 Ch. D. .'j90. 


1470. Tenant for life entitled to fixed proportion 
of capital— As will exhaust capital at expiration of 
lease.] -Where leaseholds which are taken by a 
railway co. are limited to a tenant for life 
remainderman, the purcliaso-money paid for such 
leaseholds must be divided according to the 
number of years of the lease remaining unexpired | 


at the time of taking such lands, & the repre- 
sentatives of the tenant for life are entitled to the 
portions in respect of the years during whicli 
the tenant for life lived, A. tlie residiKi is payable to 
the remainderman. — JCe Money’s Trusts (18(52), 
2 Drew. & 8m. 94 ; 31 L. J. Ch. 49(5 ; 10 W. R. 
399 ; (52 E. R. 550. 

Amudations : — Consd. Maddy v. Halo (1876), 3 Ch. D. 327. 
Refd. Re Wood’s Estate (1879), L. li. 10 Eq. 572. 


1471. Payable annually.] -Where a 

railway co. took leaseholds, whereof onc^ was tenant 
for life in specie ; — Held : tlie invested purchase- 
money, or so much as from time to time remained, 
&. the interest thoreou, should, in each year, 
be divided by the iiumbtT of years which would 
have remained yet unexpired of the le.ase had it 
still existed, the amount of the quotient should 
be paid yearly tc) the (;oriant for life. -LiT’rLEWooD 
V. Pat'ITson (1864^, 10 .Tur. N. 8. 875. 

1472. Payable half-yearly - -Together 

with dividends.] — being entitled to a moiety 
in certain leaseholds, that interest was settled on 
her marriage, after reserving 1^40 a year thereout, 
on herself husband A cliUdren. The Metro- 
poht/au Board of Wf>rks took the property undfT tiu* 
Metropolis Improvement Act, 1863 (c. 45), & paid 
the money into ct. On petition to deal with tiie 
fund, ordered that sullicient of the piirchaso- 
money should be invested to produce the £40 a 
yejir, A. tiui residue being also invested, A there 
being six <&; a (juartor years of the U‘ase to run, two 
twenty-fifths siiould be. sold evtiry half year to 
be paid to T. for fior life, A also the dividetKls.’— 
Re Timsacher’s 8ettlement (18(58), 18 L. T. 810. 

1473. - — — - — — ,\ -Ue PFLECiEU 


(18(58), L. R. (5 Eq. 42(5. 

A n mdfiti f m Consd, Askew v. Woodhead (1880), 14 Ch. D. 

27. 

1474. Tenant for life not entitled to fixed pro- 
portion of capital — ^As will exhaust capital at 
expiration of lease.] — Re Chamberlain’s Trusts 
(18(50), 10 8ol. Jo. 910. 

1475. Tenant for life entitled to fixed annual 
sum — Made up of annual dividends & such propor- 
tion of capital — As will exhaust capital at date of 
expiration of lease — Annual sum ascertained by 
actuary.] — Re Sewell’s Estate (1870), L. R. 11 
Eq. 80 ; svh nom. Re London North Western 
Railway (New Works A Additional Powers) 
Act, 1809, Re wSe well’s Trusts, 23 L. T. 835. 
Anwdaiiun : — Mentd. Re Pit/cairn, Braiulreth v. Colvin, 

11890] 2 Ch. 199. 


1476. Share of tenant for life — To be fixed by 
actuary.] — Re Phillips’ Trusts (18(38), L. R. 0 Eq. 
250. 

Annotalion : — Consd. Askew r. Woodhead (1880), 14 Cli. D. 
27. 


1477. Capital invested to produce annuity — For 
number of years lease would have run — Whether 
income greater or less than rent.] — Petitioner was 
entitletl foi* life under a marriage settlement to 
leaseholds winch Jiad eight y<^ai*s to run. 'fhe 
trustees of the settlement liad power to sell the 
leaseholds with his consent which he declined to 
give. TJie leaseholds were taken under Lands Act, 
1845, it the proceeds of sale were paid into ct. & 
invested. The purcJiase-money was sulTicient to 
provide an annuity for eight year's of much larger 
amount than the net annual proceeds of the lease- 
liolds : — Held : petitioner wtis entitled to receive 


PART XI. SECT. 4, SUB-SECT. 1. 

1464 1. Tciuint for life entitled to 
incovie e/iual to rerd- — Defteiency in 
dividendn made up from capital. Re 
Wash’s Trust (1881), 7 L. B. Ir. 
654. — IR. 

1464 ii. TenatU for life not entitled to 


income equal to rent — Deficiency in 
imupne not ihroum on vAirpus ,] — Land 
iiuder lease belonging to tonaut for 
,1'^^aaindernien w'oh resuinod. 
At ilio date of tho resumption the land 
was under loose. The interest arising 
ironi tho resumption moneys w^as less 


j than tho amount of tho amiual rent : — 
Held : the tenant for life was only 
entitled to tho interest on tho purchase 
moneys, was nob entitled to throw 
dellcicnry of income on corpus. — Re 
SUTHKHLANl) (1910), 118. K. N. S. W. 
5 ; 27 N. 8. W. W. N. 217.— AUS. 
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Sect. 4 . — Money deposited in respect of leases and 
reversions : Suo-sects. 1 d* 2. Sects. 5, 0 7 : 

Suh-sect. l.J 


an annuity of sucli an amount tliat the payment 
of it would exhaust the fund in the number of 
years which the leaseholds had i/O run. — Askew v. 
WOODHKAD (1880), 14 Cli. I). 27 ; 40 li. .1. Oh. 
320 ; 42 L. T. 5(57 ; 44 J . P. 570 ; 28 W. U. 874, O. A. 
ylnno/trfiojw FoUd. AV Hunl's EhUUi, [1881] VV. N. 181 ; 

Jie Liutfurd, bin^rurd r. Sqiiirrell, lJi)08j W. N. 107. Refd. 

Jie SimpHoii, Clarke r. SiiupHon, [lOlliJ 1 Cli. 277. 

1478. —Jte Hunt’s Estatp:, 
[1884] W. N. 181. 

1479. Part of purchase-money applied to repairs 
of copyhold house - -Remainder invested & dividends 
paid to trustee.]™ Al.dup:d’s Instate (1882), 21 
Oh. D. 228 ; 51 L. J. Oh. 012 ; 46 L. T. 379 ; 30 
W. P. 777. 

Investment of purchase-money of leaseholds 
In other lands.] — See Sect. 2, sub-sect. 2, A., ante. 

Leasehold interest & reversion sold for lump sum.] 
— See Nos. 2040, 2050, post. 

1480. Annuity charged on leaseholds— Income 
of investments InsuHlcient to pay annuity- 
Deflciency made up out of corpus.]— -/fc London, 
Bhkjiiton A: South (’oast Ky. (k)., Sx p. Wilkin- 
son (1840), 3 ])e G. & Sm. 633 ; JO L. .1. Oh. 257 ; 
14 L. T. O. S. 171 ; 11 Jur. 301 ; 64 E. Tl. 638. 
Antuita1'um<* :-Apld. lie Howartli, Hovvarih r. Makinson, 

(19091 2 (Mi, 19. Refd. He Uodou, Bodeu r. Bodeii, [1907 J 

J Cli. 132. 


1481. Expiration of lease during life of tenant for 
life- -Tenant for life entitled to fund.) — Ue Ueau- 
foy’s Estate (1852), 1 Sm. Ar (», 20 ; 22 L. J. Oh. 
430 ; 20 L. T. O. S. 176 ; 16 .lur. 108 I ; 65 E. U. 0. 


Sub-sect. 2. I{iovp:hsion.s. 

1482. Lease at nominal rent — ^Income to accumu- 
late— With liberty to apply.] He South Wicstebn 
Railway Oo.’s Acts, Ex p. Lambp^ph (Rec’I’ob) 
(1846), 4 Ry. A^ Oan. (ki^. 231 ; 7 L. T. O. S. 221, 
L. O. 

Annqtfiiim .—Refd. Kx p. St. Paul’s C!atliedral, London 
(I85r)), 3 E(j. Hep. 

1483. Lease containing covenant to lay out 
money — Tenant for life entitled to dividends.] — 

He Stewabd’s Estate, Ex p. Ritis(x>E (1853), 1 
Drew. 636 ; 1 W. IL 180 ; 61 E. R. 501. 

Annutafirm Distd. AV Mettc’s Estate (18 (kS), J.. H. 7 hkp 72. 

1484. Tenant for life entitled to dividends 

equal to rent — Residue to accumulate for rever- 
sioner. i — He WooMTON’s Estate (1866), L. H. J Eq. 
580 ; 35 ,1. (Jh. 305 ; I J L. T. 125 ; 11 W. R. 

460. 

Annotathms : — Folld. He Motto’s Estate (1808), L. IL 7 Eq. 
72 ; Re Wilkes’ Estate (LSSO), 10 Cli. 1). 397 ; Cottrell a. 
Cottrell (]88.'>). 28 Ch. D. 028. 

1485. Income of Investments exceeding rent — 
Lessors entitled to amount of rent — Residue of 
income to accumulate Until expiration of term.) 

— Ex p. Gloucp:.stp:r (1)p:an A: Chapteh) (1850)’ 
10 L. ,1. Ch. 400 ; 15 J.. T. O. S. 520 ; 15 ,lur. 230. 
Annotations : — CoUSd. Hx p. Christehiireh (18.33), 2.3 L. J. Ch. 
149. Apprvd. He Hampstead Jorietioii Ity. Co., Ex jt. 
Wostmiastcr (18.38), 5 Jur. N. S. 232. 

1486. — — - .1 — Ex p. Gjirlst- 

cuuBCH (Dioan A: CuArrEit) (1853), 23 L. J. Ch, 140. 

1487. — — — — .]-~Ex p. Battel 

(Dean) (1853), 21 L. T. O. S. 55 ; 1 W. R. 271. 

1488. Lease at rack rent by tenant for life & 

reversioner — Tenant for life entitled to amount of 
rent — Residue of income to accumulate — During 
residue of term.] ~ Mette’s Estate (1868), 
L. R. 7 Eq. 72 ; 38 L. J. (^h. 445. 

Annotations : — FoUd. He Wilkc-s* Estate (1880), IG Ch. I). 
397. Apld. Cottrell v. Cottrell (1885), 28 Ch. 1). G28. 


1489. Reversion only valued-— Rents to be paid 
during term — Reversioners entitled to whole 
income.] Westminster (Dean A: Chai^’er), 
He IIampstp:ad Junction Ry. Co. (1858), 26 
Beav. 214 ; 28 L. J. Ch. 141 ; 32 L. T. O. 8. 115 ; 
23 ,1. P. 5(;3 ; 5 Jur. N. 8. 232 ; 7 W. R. 81 ; 53 
E. R. 870. 

Annotation : — Refd. Exp. 8t. Ihiul’s (1SG3), 11 W. 11. 482. 

1490. Lessee continuing to pay rent to tenant for 
life — Dividends accumulated -Till expiration of 
lease .] — Re Griffith’s Will (1883), 49 L. T. 161. 

1491. Land subject to renewable lease -Lessor 
not immediately entitled to rents —Not entitled to 
dividends — Until lease would have become renew- 
able.J -A’a; p. Winc hester (Bp.) (1852), 10 Haro 
137 ; 20 L. T. O. 8. 28 ; 16 Jur. 640 ; 68 E. R. 87, 

1492. .]—He Bath Ad Wells 

(Bp.) (1853), 2 W. R. 1. 

1493. Lessor entitled to amount of rent— 

Remainder of dividends accumulated until expira- 
tion of lease.] — Ex p. Canterbuby (Abuhbp.) 
(1851), 2 Eq. Rep. 728 ; 23 L. T. O. 8, 210. 

1494. .1 /vkr p. Merton (k)LLE( IE 

(Wardian, etc.) (1862), 1 New Rep. 176. 

Antwtalion : — Consd. 7Cx p. St. I’aul’H (I8G3), 1 New Rep. 333. 


1495. — — .\—Ex p. 8m’. Paul's 

(Dean k Chapter) (1863), 1 New Rep. 553; 11 
W. H. 182. 

1496. Omission to renew owing to abortive 

notice to treat - -Lands subsequently taken by other 
promoters — Lessor not entitled to payment out of 
purchase-money of fine omitted to be taken.] — 

E.tp. Wesm'MINSTER (Dioan A: Chapter) (1851), 18 
Jur. 1113. 

1497. - - Lessor entitled to periodical sum — 
Equal to amount of fine payable on renewal.] — 
Ex p. 8'r. Pauj/s (Pkecentoic) (1855), 1 K. Ad J. 
538 ; 3 Eq. Rep. 634 ; 21 1.. J. (’h. 305 ; 1 Jur. N. 8. 
Ill ; 3 W. R. J3() ; 60 R. 573 ; sub notu. Ex 
Belli (Precentor of 8t. J’aul’s Cathedral, 
J.ONDON), 25 \j. T. O. 8. 03 ; 10 J. P. 321. 
Annotations: — Apprvd. He Hampylcad Jiuietioii By., Ex p. 

WuhI minster (1838), 3 Jur. N. 8. 232. Folld. Ex. p, 
81. Paul'H (18G3), n VV. R. 482. 


1498. Charity lands subject to leases for lives - 
Income paid to trustees —Without accumulation.] — 

Ex p. 8t. Thomas’s Churc h 1>.ands, Buis'roL, 
Trustees (1870), 23 li. T. 135. 


1499. 


-.] — Ex p. Temple (kiuBcii 


IjAnjis, Bristol, Trustees (1876), 23 L. T. 135. 


8e( T. 5.— money DEPOSITED IN RESPECT OF 

MINERALS. 


1500. Compensation for minerals - Comprised 
in lease & rendered unworkable — Minerals capable 
of being won during life of existing tenant for life — 
Tenant for life entitled to whole compensation.] — 

He Barrington, Gamblen v. Lyon (1SS6), "33 
Ch. I). 523; 56 L. J. Ch. 175; 55 I.. T. 87; 35 
W. H. 161 ; 2 T. J.. R. 774. 

Amattalions : — Consd. & Distd. He HobiiiHou’H Setllmt. 
Trusts, 1 1 891 ] 3 UJi. 1 29. Consd. He EiiUcrtoii’s WMll, I lUOG] 
2 C;h. 138. 


1501. - Money treated as rent accruing 

de die in diem— For residue of lease.] (kvicniGAN 
V. C’ujtzoN-lIowE (1808), 11 T. L. R. 550. 

1502. Tenant for life entitled to half 

yearly instalments —Representing royalties accru- 
ing due.]- Eullerton’s Wii.L, [1006] 2 Ch. 
138 ; 75 L. J. Ch. 552 ; Oi li. T. 667. 

1503. - - Tenant for life without impeach- 

ment for waste — Entitled to Income only.] — Re 
Robinscmn’s 8ettlement Trusts, jl801J 3 Ch. 
129 ; 60 L. J . Ch. 776 ; 65 E. T. 244 ; 30 W. R. 632. 
Annotation Apld. He Fullerton’s Will, IIUOG] 2 Ch. 138. 
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Sect. 6.— WHETHER PAYMENT INTO COURT 
OPERATES AS CONVERSION. 

See Lands Act, 1845, sa. 09, 78. 

1504. No conversion — Under special Act— Where 
owner has not assented — & no special provision in 
Act.] — Midland Counties Ky. Co. v, Oswin 
(1844), 1 Coll. 74; Ky. & Can. Cas. 107; 13 
L. J. Ch. 209 ; 2 L. T. O. 8. ,399 ; 8 Jur. 1,38 ; 0.3 

K. K. 327. 

AiuioUUions .-^CoilBd. lie 8tr*wart,’fl Truatw (18r)2), 22 L J. Cli. 
B6U. DlStd. lie Oiilfot'H Scttimt. (1SG2), :U L. .1. Cfi. 772. 
Reid. lie Harrop’g Eainte (JS57), 20 L. J. (Jli. 510 ; Kolland 
V. Fnlford (1877), 6 Ch. J). 4<J1. 

1505. ,] — Tte Stewadt (18.52), 

1 Sin. tfe C. 32 ; 22 L. ,r. Ch. 309 ; 20 C. T. O. 8. 
87 ; 10 .lur. 1003 ; 1 W. K. 17 ; 05 K. R. 15. 
Anncftation : — Folld. He IlaiTop’H Estate (1857), .‘i Drcjw. 726. 

1506. Where tenant for life entitled 

to remainder in fee — Intermediate limitations 
having failed.] He IIohneu’s Estate (1852), 5 
1)0 C. Sm. 183; 7 Ky. vSc Can. Cas. 373; 22 

L. .T. Vh. 309 ; 19 L. T. O. 8. 199 ; 10 Jnr. 1003 ; 
01 E. K. 1209. 

Annotations : — Consd. Tie Stewart’s TnisUs (1852), 22 L. ,T. Ch. 
J69 : lie Harrop’s Estate (IcS57). 26 L. J. Ch. 516. 

1507. Infant convicted of felony — 

No forfeiture to Crown.] — Ue llAituop’s Estate 
( 1857), 3 Drew. 720; 20 L. ,1. Ch. 510; 29 

Ji. T. C). S. 19 ; 21 .1. r. 325 ; 3 .Jur. N. 8. 380 ; 
5 W. U. 419 ; 01 E. K. 1080. 

Annotation Refd. Talhot i\ .fevers, [19171 2 Ch. 263. 

1508. — Sale by tenant for life with 

ultimate reversion in fee.] — AV .Hac jot’s SETri.E- 
MENT (1802), 31 L. J. Ch. 772 ; 0 L. T. 77 t ; 10 
W. R. 007. 

1509. Existence of fund overlooked — 

Accumulations pass as personalty.] — D ixie r. 
Whkjiit (1803), .32 Keav. 002 ; 55 E. K. 200. 

1510. UnderLands Act, 1845, 5 69— Where 
infant seised in fee.]- — -K Iceland r.Epi.Foiu) (1877). 
0 Ch. 1). 191 ; ^17 L. .1, Ch. 91 ; 25 \V. K. 500. 

Anuototions Refd. Kx p. Castle Bytluim &' Mid. |{v. (1894). 
l.I K. 21 ; Re Mdij^aii, STiilth r. May, II9U0J 2 CL. 474. 

— •] Deaiiheiuj r, Letciipodd 

(1895), 72 L. T. 189. 

Arniofalions Refd. Re Irwin, Irwin r. Purkes, [1904] 2 (’h. 
ii'n’-i "A! i*’ McLaiijjrhIin r. MeLaiiglilia, 

1512. Under Lands Act, 1845, s. 78 —Owner 

a lunatic not so found.) /A; IhutwEid. (1881) 27 

w* u' 

VV . R. 1.12* 

Ana, station : ’Mentd. Re S. S. B., [1906] 1 (’h, 712, 

1513. Conversion —Under Lands Act, 1845, s. 78 
—Owner a lunatic not so found .) — Jir Ciioss's 
Estate ite h]AsT DiNcoLNsmuE Railway Act 
AV p. Ej.amaniv (1851), 1 Sim. N. 8. 200; 10 
L. T. O. S. .532 ; 01 E. R. 101. 

- Consd. Rc SLavart (1852), 1 Sin. & (} 

Distd. Re. lIuiTop’H Estate (1857), .3 Drew. 726 • Re B utoi'm 
S cttl.nt (1862), 31 L. J. Cl/.’ 772 Coisdl & N rtc 
Tnjrwell (1884), 27 Ch. D. 309. Mentd. Cooke r Dcalev 
(1855), 22 Beav. 196. ’ 

1514. Death of absolute owner after 


award.]— Wooi'ton’s Trusts (1802), 1 New 
Kep. 193; 7 Ji. T. 020. 

Whether mere notice to treat operates as con« 
version.] -~*SVd Part VT., Sect. 2. sub-soct. 5, H., 
ante. 

Whether notice to treat followed by further acts 
operates as conversion .] — See I’artX., Sect. 1, sub- 
sect, 1 , ante. 


SEcr. 7.— APPUCATION TO COURT. 

Sec liands Act, 18 45, ss. 70, 74. 


Sub-se(;t. 1. — Jurisdiction op Court on 

^ PBLICAITON. 

1515. To settle dispute — As to title of land taken 
— On petition in matter of promoters’ Act.] — He 

JO ASTERN C'OUNTTES RAILWAY AcT, Ex p. ISSAU- 
CHAUD (J839), 3 5'. & C. JOx. 721 ; i(>0 JO. Ji. 892. 

1516. — — Not where title subject of 

inconclusive verdict of Jury.) -Exp. Sunderland 
(Ereemen & Staj. LINDERS) (1852), I Drew, 184; 
22 L. .1. Cli. 145 ; 18 L. T. O. 8. 329 ; 10 Jur. 
370 ; 01 E. K. 422. 

-,J— Kuanddn V . Biiandon, No. 

1401, ante. 

1518. Question ordered to be tried by 

action of ejectment.] —Metropolitan Koahd op 
Works v. Sant (1808), L. K. 7 Eq. 197 ; 38 
L. J. Ch. 7 ; 19 L. T. 200 ; 17 W. K. 25. 

1519. Not while information by 

Crown against petitioner pending.] — A railway co. 
under tbe powt'is of its Act ^avo notice t o a lord 
of tJi(‘ iiuiuor to take a piece of land on tiie si‘a- 
shore, which he clairn(‘d as f^art of the wast e of Jus 
manor. I'he fxircliase-iuoney was ass(»ssed by 
arbn., but an adverse claim liaving been made by 
the (Jrown, the co. paid the purcliase-monoy into 
ct. under Lands Act, 1845, s. 70. The Crown Hied 
an iriformat ion against the lord of tlie manor claim- 
ing tlie land together with other land as part of the 
foreshore. Tlie lord of the manor having filed a 
petition foj* paymiint. of thi.‘ purchase -money to 
liim : -Held : as the Crow'ii could not be brought 
before the ct. under Lands Act to contest the claim 
of ])etit ioiier, the petition ought t-o stand over till 
the information had been ln'ard, -Re DoWESTOKr 
Manor k, Great Eastern Ky. Co., Ex p. Keeve 
(1883), 21 Ch. D. 253 ; 52 1.. J. Ch. 912 ; 49 L. T. 
523 ; 32 W. K. 309, C. A. 

Annotation: — Mentd. Canuou Browery C^o. v. Central 

Control Board (Li(iiU)r Trufik;), 1 1918 J 2 Cli. 101, 

*SVr, also. Nos. 902, 903, 905, 908, ante. 

1520. To apportion fund — Title partly defective.] 
— He Pehivs’ Estate (1853), 1 Sni. k G. 545 ; 7 
Kv. k Can. Cas. 005 ; 2 W. K. 21; 05 E. K. 
239. 

1521. Claim as to part withdrawn 
by petitioners — Petitioners liable for costs of 


PART XL SECT. 6. 

f. IVo conversion - As re (jar els 
of married womanA — (Non] 
money, lis re^rardH the (‘apueitv oT 
married women to deal with it,, is 
rejrarded In equity as land, -Ke\unky 
V. Kkan (1879), 3 8. C. it. 332.- CAN. 

15141. Conrexsion — Death of ahs,daie 
owner after awardA — Wliere notiee t,o 
trcuit huH Lotoi ffiven, & claim made Ly 
owner, & refufled by co.. vVe tlie money 
liaH been paid Into ct. possossloii 
taken by co., & Uio owner dies before 
payment out land is converted into 
money & tlie exeeut,or Is entltleil to t.lie 
sums awarded. — H oskin v. Touonto 


Cknkkai. TTuthi-s Co. ( 1886), 12 O. R. 
480.— CAN. 


PART XI. SECT. 7, SUB-SECT. 1. 

K. Tit order payment oat — To 
vquUatdv mortyayeeA U. deposited tbe 
tit le deeds of land with M. gave liim 
a memorandum aeknowlodging the 
debt. B. was never afterwards hoard 
of. A co. took the land under their 
Act Sc paid its value into a Bank t,o 
the credit of K. or other the person or 
jKTsons interested in the land. On 
petition l»y M. that the money witii 
all iiilerosL accnieil miglit he paid to 


him under Lands Act, ss. 7C, 77 78 : 

— Held : the ct. had n(» juris<li(?1 ioii to 
make the order praved, — Re Mkl- 
uouuNK & Suburban Bau.way A(’T, 
1857, Exp. Munootm (ist>3). 1 W. Sc W. 
269. AUS. 

h, V’o tenant for life — For 

2 tarj)osc < irnprovinq the property A' 
The et. has no jurisdiction, on applica- 
tion of tenant for life, to jiay him 
monej" in ct., on undertaking to lay 
it cut in making roads on tlie property, 
for the pm’pose of improving Sc in- 
creiiHlng value of the inheritance . — die 
Belfast Water Combs. (1870), 1. H. 
5 Eq. 63.— IR. 
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Serf. 7. — Applicatio7i to court: Sub-sects. 1 dr 2, A., 
1$ , C.. »' sub-sect. 8, 


apportfonment.] />V Alston's Estate (1850), 28 
J.. T. O. S. 887 ; 2J .1. J08 ; 5 W. li. 181>. 

Antuitniion lie St, PauertiH Burial Ground (18(5G), 

L. B. ;i Eq. 173. 

Land taken subject to lease .] — See Part 

XIII., Sect. .5, post. 

Land taken subject to mortgage .] — See 

Part XIII., Sect. 3, post. 

1522. To order payment out — Money paid into 
court— In respect of glebe lands— No jurisdiction 
to deal with corpus.] — p. Kiddehminsteh 
(VlcAH) (18.59), 23 .1. P'. 7.50 ; 7 W. R. 482. 
Annotation Mentd. Re Shakespeare Walk School (I87i)), 

12 Ch. 1). 178. 

1523. — — After decree for specific per- 
formance of agreement.] — Gallikils v. Metro- 
politan Ky. Co. (1871), L. R. 11 Eq. 410; 40 
L. .1. Ch. 514 : low. R. 795. 

1524. To order payment of dividends— To one 
of two joint tenants for life — One a lunatic not so 
found —Direction in will for rents to be paid to one.] 
— 7iV Scott (1844), 8 L. T. O. S. 177, L. G 

1525. Statutory authority to deal with money 
“ on petition ” — Jurisdiction of court to proceed 
by bill not ousted.]— Hyde v. Edwards (1819), 12 
Reay. 190; 18 I.. T, O. S. 402; 18 Jur. 757; 
50 E. R. 1021 ; .snhsnpicHt 2)rocec(tiu(js^ 12 Rcav. 
253 ; I Mao. A C. 110, L. V. 

Annotation : — Meutd. Ilaynos r. Haynca (18Gn, 1 Drew. & 

.sni. 4L‘(i. 


See. No. 1 5 19, po.sf. 

1626. To assess value of actual Interest of claim- 
ant — Interest differing from that claimed. 
RiiANDOaN V. Brandon, No. 1101, ante. 

1527. .J- Re Noirm London Ry. (k). 

(City Branch), h\r p. C^)oper, No. 2044, post. 

1528. To make lands purchased on reinvest- 
ment — Subject to same mortgages as lands taken.!- - 
Re Eastern Cottn^tks Ry. Co., Rc Lands Ci.ailsii:.s 
Consolidation Act, 1815, A’.r j). Peyton’s 
Seitlemknt (1850), 2 Jur. N. S. 1013; J AV. R. 
380. 


ScH-sKCT, 2. - -Procedure. 

A. 7\) what Court Applicatin^i must be made. 

1529. Not necessarily to same branch of court 
— Application for outlay in farm buildings — 
Fund belonging to charity .] — Ex p. IIayticii’s 
Trust Trustees (1802), 10 W. R. 557. 

See. at so. No. 1532, post, 

1530. To same branch of court — Application for 
payment out — Though relating also to fund in 
another branch of court.] — Lauds w<T<i dovised 
by A. A by B. upon tiTisCs almost identical ; a 
railway co. took part of A.'s lands, A an order for 
investment of the purchasci-nioney vas made by 
Stuart, \'.G Subseqii(*ntly the co, took part of 
B.’s lands, A a similar order for investment/ was 
made by Wood, V.(J. One petition for payment 
out of both funds was prc\sented to Woocl, 

who made the order, but entertained some doubt 
as to his jurisdiction; — Held: (1) all subsequent, 
ordei^s in a matter should be made; where tlie first 
order was made ; (2) in dealing with both funds, 

that ill Wood, V.C.’s jurisdiction should have }M*en 
transfoTT(^d to Stuart, V.C., to whom the application 
for payment out- should then have been made. — 


; Be Browse’s Trusts (1866), 14 L. T. 37 ; 12 
Jur. N. S. 158 ; 14 W. R. 298, L. .T.T. 

Annotation .‘--’As to (2) Refd. Carr v. Atkinson (1872), 20 
W. 11. 020. 

1531. Where two funds already dealt with In 
separate branches — Second fund should be trans- 
ferred — To branch where first fund dealt with.] — 

Re Browse’s Trusts, No. 1530, ante. 

1532. Both funds may be dealt with together 

— By leave.] — Where two funds paid into ct. 
under Lands Act, 1845, have been dealt with by 
different branches of the ct., & it is desired to 
deal with both funds at the same time, the ct. will 
give leave to present one petition in both maitoi’s 
in one branch of the ct., without transferring 
cither of the matters . — Re Arden’s (Faiud) 
Estates (1875), 10 Ch. App. 445 ; 24 W. R. 190, 
L. J.T. 

B. Who may apply. 

1533. Person entitled to rents- Not incumbrancer 
— Annuitant whose annuity charged on lands 
taken .] — Re St. Katherine Dock Co. (1828), 2 
V. AJ.3S0; 148 E. R. 908. 

Annotatum : — Reid. Re Nlarriogo, Ex p. L. & S. Hy. & 
Eastcni ('ounties & London A Blackwall Hy. (18(51), l) 
W. n. 777. 

1534. ' - Not remainderman.] — N ash v. Nash 

(1808), 37 L. J. Ch. 927 ; 19 L. T. 250 ; 10 W. R. 
1105. 

Widow entitled for life or until remarriage 

— For payment to trustees.] — See No. 1434, atitc. 

1535. Churchwardens & overseers of parish — 
In whom parish lands vested — As feoffees to 
charitable uses.] - AV Stratford Bridge Im- 
PROVP3MENT A("r, Ex p. Annesley (1830), 2 
V. A C. Ex. 350 ; 0 L. J. Lx. Eq. 81 ; 100 E. R. 
431. 

Annotation Mentd. Re Paddinjitoii Charity (1838), 2 Jur. 
314. 

1536. Promoters — Taking transfer of mortgage.] 

—A railway co. having taken lands under th(;ir 
compulsory pow’ei*s, A paid the purchase-money 
into ct., may lake a transfer of a mtg(‘. on Die 
land A recover the purchii.s<‘-money by virtue of 
it. Jie Marriacjp:, Ex p. London, Tilrury A 
Southend Ry". Co. A Eastern Counties A 
London A Blackwall Ry. Co. (I8t)l), 0 W. R. 
813, L. JJ. 

Whether entitled to money deposlted.j- 

See Sect, 3, sub-sect. 4, aufe. 

Land taken subject to mortgage.] — See, (jeuerally, 
I’art XTII., Sect. 3, post. 

(\ Whether Ity ASummons or Reilliou. 

1537. Application for payment out Arrears of 
dividends due to deceased tenant for life — By 
summons.]— AV' .Jolliffe’s Kstatp: (1870), !>. R. 
9 Eq. 008 ; 23 1.. T. 303. 

1538. R. S. C., Ord. 55, r. 2 (1)— After 

declaration of rights By summons.] — Re Brand- 
ram (1883), 25 Ch. D. 300 ; 53 L. J. (^h. 331 ; 49 
J.. T. 558 ; 32 W. R. 180. 

Atinotations : — Folld. Re Madjfwick (1883), 53 L. J. Ch. 333. 
Consd. Re Khode,*^ (188G), 31 Ch. D. 491i. 

1539. R. S. C., Ord. 55, r. 2 (2)- -Person 

absolutely entitled to fund not exceeding £1,000- 
By summons.]- -Rc Calton’h Will (1883), 25 
Ch. D. 210 ; 53 \o J. Ch. 329 ; 49 L. T. 600 ; 32 

R. 107. 

ns: — Reid. Re MaldHtone A Ashford Uy., Re Bala 
A FoHtlnlopr Hy. (1883), 63 L. J. Ch. 127; Rc Barker, 
11884] W. K. 237. 


PART XI. SECT. 7, SUB-SECT. 2.— A. 

h same branch of court — Ajj- 
plication for payment md to another 
brmich- -Order relnsed.l — A ry. co., 
ueliiK uotilJcMl not to pay (o certain 


debt ore, paid coniponsatioii 
Into coinmcm pleoe. The jucUfiuent 
creditors, having obtained Judguient 
in et. of Queen’s Bench, attac'hed the 
claim, A applied to take the money 


I out of et., or au order on co. to pay 
I it : — Held : the money being in the 
1 common pleas, the Queen’s Bench 
I c.oiild not fntertere. — F rench v. Lewis 
, (1857), 10 U. C. K. 547.— CAN. 
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1540, -,] — Jte Madgwick 

(1883), 26 Ob. D. 871 ; 63 L. J. Oh. 333 ; 40 L. T. 
660 ; 32 W. K. 612. 

1641. — ,] — Exp. Maidstone 

Ashford Ity. Co., Ex p, Bala & Festiniog Ky. 
Oo. (1883), 25 Oh. D. 168 ; 53 ].. ,J. Oh. 127 ; 49 
L. T. 777 ; 32 W. R. 181. 

Annotation :~ Volld, He Calton’8 Will 25 Ch. D. 240. 

1542. Cash & nominal value of 

securities together exceeding £1,000-- By petition.) 
— Re Haworth, [1885] W. N. 48. 

1643. R. S. C., Ord. 56, r, 2 (7)— Not an 

application for interim & permanent investment — 
Though coupled with an undertaking to apply fund 
In building.] — Ex p, Jesus College, Cambridge 
(1884), 50 L. T. 583. 

Annotationa : — Refd. Rc Bothlehom & Bridewell Hospitals 
(18B5), 30 CJh. D. Ex p. Castio Bytham, Ex p. Mid. 
Hy., tiSOr)] 1 Ch. 348. 

1544. .^-—Re 

Tr-ust, Exp. Bradford Oorpn. (1888), 58 L. T. 367. 
Seey also. Nos. 1927-1931, post 

1545. Application for investment & payment of 
dividends — By summons.] — Re New JiiVEii Com- 
pany’s Act, 1852, Lands. Ci^uses Consolida- 
tion Act, 1845, Si Biokerton Hargrave’s Kn- 
TAILED Estate (1854), 23 L. T. O. S. 139. 

1546. .] — Ex p. London Corpn. (1 883), 

25 Ch. D. 384 ; 53 J.. J . Ch. 6 ; 49 L. T, 437 ; 
32 W. K. 87. 

1547. Application for payment of dividends — 
Apportioned part of accrued dividends & future 
dividends — By summons.] — Re .Joj.ufpf/s Estate 
(1870), L. 11. 9 Eq. 668 ; 23 L, T. 303. 

1548. Application involving construction of will — 
By petition.]— Re Hicks, Ex p. North Eastern 
Ry. Co. (1894), 63 L. J. Ch. 568 ; 70 L. T. 529 ; 
8 R. 319. 

Discretion of court— -R. S. C., Ord 70, r. 1,1 — 

See No. 1918, j)ost. 

D, Form of Peliiion. 

1549. Title of petition for payment out — Under 
local Act incorporating Lands Act, 1845 Entitled 
In matter of both Acts.l — Re Clarke’s Estate 
(1S6I), LO L. T. 36(5. 

Whether seal necessary — Company joined as co- 
petitioner.]-- See No. 157(), post. 

Petition for payment of dividends —To officers 
of corporation.] — See Cori»orations. 

E. Service of Petition. 

1550. For investment— Petition by rector — 
Proceeds of sale of glebe — Promoters need not be 
served.] — Re I^eeds & Thiksk Lir.Co.^Exp, KiRKiiY 
Overblow (Rector) (1850), 19 L. J. Ch. 329. 

1551. Petition by occupant — Money paid 

Into court under Lands Act, 1845, s. 79 — Promoters 
only need be served.] — Re Perry’s Estate (1855), 

3 Jur. N. S. 917 ; sub nom. Re Stehry’s Estate, 

3 W. R. 561. 

1552 . Petition by promoters — Landowner 

need not be served ,] — Ex p. CARMAimiEN & 
Cardigan Ry. Co. (1863), 2 Now Rop. 515. 

1553. Petition by tenant for life of lease- 

holds — Remainderman should be served — Although 
Income less than rent.] — Wliorc purchaso- 
motioy has been paid in under Lands Act, 1845, in 
respect of lands let on lease at rack rent, settled 
to the use of a tenant for life, with remainder ovtir, 
it is prop(*r to make t;he remainderman a resp. to 
a petition by the tenant for life for investment & 
payment of dividends, alihougli the interest of 
the proposed investment of the money will be less 
Hian the rent reserved by the lease. — Rc Crane’s 
Estate (1869), L. R. 7 Eq. 322 ; 17 W. R. 3 


1654. For reinvestment — In land — Petition by 
tenant for life — Cestuis que trust & trustees must 
be served.] — Re Cheltenham & Great Western 
Union Ry. Co., Ex p. Holland (1852), 18 
L. T. O. 8. 220. 

1555. Remainderman need not 

be served.] — The petition of a tenant for life 
under the liands Act, 1845, for reinvestment in 
the purchase of land of the proceeds of settled 
property taken by a railway co. need not be served 
upon any person entitled in remainder. — Re 
Browne Oxford Sl Bletchley Junctiton & 
Buckinghamshire Railway Acts, Ex p. Staples 
(1852), 1 l)c G. M. & G. 294 ; 6 Ry. Si Can. Cas. 
732 ; 21 L. J. Cli. 251 ; 18 1.. T. O. S. 231 ; 16 Jur. 
158 ; 42 E. R. 565, L. JJ. 

Annotaiiona : --Coii&d. Re Gore LangUin's Ewtatos (1874), 
10 Ch. App. 330, n. Refd. Re GrouncUs Estate (1852), 
1 W. R. 32. 

1556. Incumbrancers need not 

be served.] — Re Hungerford (1855), I K. J. 
4 13 ; 1 Jur. N. 8. 845 ; 69 E. R. 520. 

Anm>tation : - 0oiXBd. Re Hatfield’s Estate (1801), 29 Bcav. 
370. 

1557. Otherwise than in lands— Petition by 

tenant for life— Remainderman must be served.] — 

R^^ Leigh’s Estate, No. 1329, ante. 

1558. For payment of dividends — Petition by 

surviving tenant for life — Promoters need not be 
served.] — Re Dryland’s Estate (1853), 20 

L. T. O. 8. 216 ; 1 W. R. 139. 

1559. Petition by tenant for life — ^Lands 

taken mortgaged by tenant for life — Mortgagees 
need not be served.] — Re ITungerford’s Trust 
(1857), .3 K. & J. 455 ; 69 E. R. 1188. 

Annotation : — Refd. He Goro Laiig:ton*H S. E., Re Bristol 
& North Someraet Ry., Rc Bath Act 1 870 (1 875), 4 4 L. J. Ch. 
405. 

1560. For payment out— Petition by party 
entitled to aliquot share — Parties entitled to other 
shares need not be served.] — Re Midland Ry. Co. 
(1817), 11 Jur. 1095. 

1561. Petition by trustees with power of 

sale — Cestui que trust need not be served.] — Re 

East, Ex p. East (1853), 22 L. T. O. 8, 197 ; 2 
W. R. 111. 

Annotation : — Folld. Re Thomas's Settlmt. (1882), 45 L. T. 
740. 

1562. .] — Re Thomas’s SpyrrLE* 

MENT (1882), 45 L. T. 746 ; 30 W. R. 244. 

Lands taken under Defence Acts.] — 

Seo Cf)NSTlTUTl()NAL LAW. 

Payment out of deposit.] — See Pari VIII., Sect. 

2, sub-poct. 3, ()., ante. 


Sub-sect. 3. — Proof of Title of Applicant. 
A. On Application for Payment out. 

1563. By affidavit — Verifying title — & showing 
exclusive right .] — Re Fleet-Market Improvhs- 
MKNT Act, Ex p. Shears (1828), 2 Y. & J. 493 ; 
118 E. R. 1013, Ex. Ch. in Eq. 

1564. By person claiming as absolute 

owner — Though title to land objected to by pro- 
moters.] — Ex p. Grain GE (1838), 3 Y. Sc C. Ex. 
62 ; 2 Jur. 640 ; 160 E. R. 614. 

1665. Showing exclusive right in deponent — 

Statement that deponent not aware of any other 
Interest insufficient .] — Re Lands Clauses Consoli- 
dation Act, Ex p, O’Keeffe (1847), 9 L. T. O. 8. 
436. 

1566. .] — Re Braye (Baroness) 

(18.52), 9 Hare, App. 1. vii. ; 22 L. J. Ch, 285 ; 
68 E. R. 758 ; sub nom. Re liONDON & North 
Western Ry. Co., Ex p. Brage, 20 L T O. S. 
176. 

Annotation: — FoUd. He Milne’s Estate (1803), 8 L. T. 199. 
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Sect. 7. — Application to court: Sub -sect 3, -4., J5. 

C. : suh-scrbi. 4 <^*5. Part XI J. Sect. 1 : Sub- 
sect. ^ , A. iXr B,] 

1567. Of one of several petitioners — Verify- 
ing title of all.] — Be Valk of Neath Railway 
Act, 1863, Jp:ksp:y v. Jersey (1800), 14 li. T. 13. 

1568. Verdict in court of law insulllcient — It 
Inconclusive — Owing to failure to discharge onus 
of proof .] — Ex p. Sunderland (Freemen & 
Stallinoehs) (1852) 1 Drew. 181; 22 L. J. Cli. 
145 ; 18 L. T. O. S. 329 ; 10 Jur. 370 ; 01 K. K. 
422. 

1569. Proof of deed affecting title — Disentailing 
deed — Must be set out in petition —Or made an 
exhibit — Abstract insufficient.] — A railway co. 
having tiiken lands which were entailed paid 
the purchase-mon(‘y into ot. under l^ands Act, 
1845, it became necessary to execute a disentailing 
deed as to that portion, but it was made to embrace 
other <fc much larger prop(*rties. A petition was 
then presented to have the purchase-money paid 
out of ct., A: an abstract of the disentailing deed 
was set out iti the petition, & its execution proved 
by the attesting witness : — Held : the deed must 
either be fully set out or made an exhibit*. — Be 
Fip:ld’8 Estate (1803), 8 Tj. T. 722 ; 11 W. R. 927. 

Raymerd out to t(‘nants in tail generally, see 
Sect. 3, sub-sect. 3, A., ante. 

1570. Proof of handwriting of attesting 

witnesses — Sufficient proof of execution.] — Be 
Maik’s Estate (1873), 42 L. .1. Ch. 882 ; 28 E. T. 
790 ; 21 W. R. 749. 

See, f(Lso, No. 1578, 

Proof of title by adverse possession.] — See Sect . 3, 
sub-sect. 1. ante. 

1571. Where title to lands taken disputed — 
Reference as to title refused Action of ejectment 
ordered.] —Metropolitan Roard op Works v. 
Sant (1898), 1.. R. 7 Eq. 197; 38 E. J. (3i. 7; 
19 E. T. 290 ; 17 W. R. 25. 

B. On Application for J nvesUnent and Payment 

of Dividends, 

1572. Tenant for life -By affidavit That solely 
entitled.] — Be Milne’s Estate (1893), 1 New Rep. 
519 ; 8 L. T. 199. 

1573. Too Infirm to make affidavit— 

Affidavit by solicitor sufficient.] - A*c Halsey’s 
Estate (1870), 22 I.. T. 11. 

Sec, also. No. 1577, post. 

1574. Corporation -College — Affidavit of title 
required .] — Ex p. St. Mary’s (’oi.lege, Win- 
chester (Warden, Scholars (’lerks) (189(i), 
14 L. T. 543 ; 14 W. R. 788. 

1575. Affidavit of sole right dispensed 

with.]’ /j‘c Magdalen (V^llegi:, Oxford (Presi- 
dent ETC.) (1880), 42 E. T. 822. 

1576. Charity trustees-- Affidavit of title by 
clerk sufficient.] -(1 ) Where t4ie t rustees of a charity 
petitioned for the investment; Si payment* of 
dividends of a fund in ct. under the Lands Act, 


1815, the affidavit of no incumbrances was accepted 
as sufficient, though made by their clerk, Si not 
by the petitioners themselves, as required by Con- 
.solidated Order 34, s. 3. 

(2) Where a co. are joined as co-petitioners, but 
the petition asks no payment to them, it need not 
bear the co.’s seal. — Be C'harity op King Edward 
VT.’s Ai.:mshodses at Saffron Walden (1898), 
37 L. .T. Ch. 694 ; 19 L. T. 80 ; 19 W. R. 841. 

1577. When affidavit dispensed with — Not 
though tenant for life old & infirm — Sc, pro- 
moters consenting to petition.]— Eastern 
(Bounties Ry. Co., Ex p, Uollick (1849), 4 Ry. &; 
Can. (-as. 498 ; sub nom. Be Ely, Brandon 
Peterborough Railway Act, Ex p, Holltck, 
19 L. .T. Ch. 71 ; 9 J. P. Jo. 115. 

See, also. No. 1573, ante, 

1578. Proof of execution of deed — Money to 
be applied In paying oft incumbrance —Proof by 
attesting witness of mortgage deed required — In 
ex parte cases.] — Be Reay’h Estate (1855), 3 Eii. 
Rep. 512 ; 21 L. T. O. S. 323 ; 1 Jur. N. S. 222 ; 
3 VV^ R. 312. 

AnnoUtiionsi : — N.P. Be Mair*s Estate (1873), 42 L. J. Ch. 
882. Refd. JoarracJ v, Tracoy (18(52), II W. It. 07 ; Re 
Dierdon’.s Arbitration (1804), 4 New Koj). 304 ; Worthiiiff- 
ton V. Mooro (1801), 04 L. T. 338. 

See, now, Oiminal Procedure Act, 1895 (c. IS), 

s. 7. 

See, also. Nos. 1599, 1570, ante. 

Application of money in payment off of incum- 
brances generally.] — See S(^ct. 2, sub-sect. 1, ante. 
Proof of title by adverse possession.] — See Sect. 
3, sub-sect. 1 , ante. 

Mortgagees in possession.] -See So. 1385, 

C. On AppHeaiion for Paytnenl of Dividends, 

1579. Party claiming under will On production 
of probate copy -Supported by affidavit of cor- 
rectness — Where sum involved small.] — He 

Lowndes’ Trust (1851), 20 L. J. C4i. 122. 

1580. Tenant for life — Affidavit of sole right — 
Not required.] —yiV? Brave (Rar(jness) (1852), 
9 Hare. App. I, \ ii ; 22 L. J. (4i. 285 ; 98 E. R. 
758 ; sub noni. Be London A North Westehn 
Ry. Co., Ex jk Bkage, 20 L. T, O. S. 179. 

Anmdatixm — Folld. Re Milne’s Estate (1803), 8 L. T. 199. 

1581. .] — Be Smith’s Lease- 

holds (1899), 14 W\ R. 949. 

Jurisdiction of court.] No. 1521, ante. 

Proof of title by adverse possession.] — *SVr Soot. 3, 
sub-so-ct. 1, ante. 


SuB-SEt;T. 4. -Form of Order. 
See 8oct. 2, sub-soct. 2, 1)., ante. 


SuB-SE(n\ 


5. — COS'I'S OF A PFLI CATION 


See Part XIL, post. 
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Part XI 


Costs when Money Deposited 

Promoters. 


Liability of 


Sect. 1.— JURISDICTION OF COURT TO ORDER 

COSTS. 

Sub-sect. 1. — I'Ndek, Lands Act, 1815. 

See Lands Act, 1845, s. 80. 

A, In General, 

1582. “ Purposes aforesaid — Confined to s. 80.] 

Jfe IlLICKINClIAMSimiE ItAILWAY ACT, 1847, 
JCxjn ]VI IDDLE Olaydon Tiiuht (1850), 1() li. T. O. S. 
12;^ ; 14 Jur. 1005. 

Afinotatlona Distd. /iV h. B. & S. C. Bv. (18.01), IS Beav. 

nos. Folld. p:jr />. Molwanl (ISO!)), 27 Boav. .071 ; Ifn 

Whilllold (1S61). 7 ,lur. N. S. OOU. Distd. lie Kent (JoaHt 

By., Kx p. (^ant«‘rbury (JSG2), 7 L. T. 240 ; Jte J.,athro]»i>’s 

Charily (18(>()). B. B. I K<!. 407. 

1583. .] ~Jle OxFOKi), Worcesteb & 

WOBVEKBAMIH’ON llv. (!o., h\r p. Melwaui) (on 
Milward) (1850), 27 Hoav. 571; 20 L. .1. Oh. 
245 ; 1 L. T. 15:i ; 0 .lur. N. S. 478 ; 51 L. IL 220. 
AnrwtnUons N.P. Rv LJitliropp’H C’lijirity (1S(!<5). L. B. 1 Eep 

407. Befd. Rc Kent CoawL By., Kx p. Canter) airy (1S({2), 

7 L. T. 240, 

1584. Money deposited unders. 85.] - 7{e liONnoN, 
JlBKJiiTON A South (Voast Ky. Co., JJx p. Cbower 
(1800), 1 Vh. App. 500 ; 80 L. .1. Vh, 108 ; 15 L. T. 
258 ; 12 .lur. N. S. 872 ; 14 W. It. lOlO, L. .1,1. 
Anhiitalions: Folld. Kx p. 31 orris (1871), ]j. R. 12 Eq. 418. 

Consd. R( 3IutloN\’H Estate (1878), 10 ('li. ]). i:n. Refd. 

Rx p. jN(‘a1h iV Brecon Ry. (1871), l.'i L. .1. CJi, 277. 

1585. Entry under s. 85 —After notice to treat - 
“Lands taken or purchased. “j — (4 iai{bton v. 
lloBLESTON (1884), 28 Vh. I). 287; 54 J. Ch. 
288 ; 51 L. T. 012 ; 1 T. J.. JL 51, C. A. 

1586. Although arbitrator empo^Aered to award 
costs— Under special Act.] -lie Pardoe'h Account 
A Ei’JMN(i Forest Act, 1878, [1882] W. N. 88. 

If. / ncorporaiion of AGs. 

1587. General rule Act incorporated there- 
with, “J (1) I>an(ls which winu*, soltliMi, cV: under 
tln^ trusts cd' wliioii sev(T<'il persons U(‘ro ontitlod 
absolutely, wei(* taken by a railway eo. for the 
])ui*poses of th(*ir line, A ilie money wqis j)aid int-o 
ei. under Die s|)eeial Act. The Ael provided that 
the CO. should pay tln^ costs of a reinvestment in 
land, but provided for notJiing more. This co. w'a.s 
aTnaJgainattnl with t.U'o other cos., A the thiuM* 
wer<‘ constituted one c<j., A it was provided that 
any sums which were ])aid iuto el, by any of the 
1 hre(‘ cos. should bo a])plied A disposed of according 
to their j-espective special Acts, which special 
Acts w<‘i‘(‘ declared to remain in force for such ])ur- 
]>oses, A Imids Act, IS 15, was incorporated with 
tJie amalganiation .Aet, subject to sueh provisions 
as to costs. 84 k? jiarties entitled to t lie nioiu*y 
r(?pr(\senting the land srdd, p<*titioned for payTiuqit 
of same out of ct., A that the amalgamated co. 
iniglit pay the costs; — Held: the money should 
be paid out of ot., A the co. sliould pay the costs. 

(2) Where a railway co.’s special Act contains 
certain provisions A by an Act amalgamating the 
railway with another the special Act is repealed, 
but its provisions are adopted in the amalgamation 
Act , the latter Act is an Act- incorjiorated with the 
special Act within the meaning of Lands Act, 
1845, s. SO. — l\c KiiJilrtON’s J^Istate (1850), 8 
De (L M. A (J. 02 ; 25 L. ,1. (4i. 871) ; 20 I.. T. O. S. 
207 ; 2 .lur. M. 8. 208 ; 4 W. K. 800 ; 14 E. 11. 
812, L. .1,1. 

Auiudation. : .ts in (1 ) Folld. Kx p. Keel. C'oiur8. of England 
(1805), 11 Jur. N. f!}. 401. 


1588. Promoters not liable under original Act 
prior to Lands Act, 1845 — Subsequent amalgama- 
tion Act- Incorporating Lands Act, 1845 — Pro- 
moters ordered to pay costs.] —/fc London A Bin- 

MINOIIAM llAIBW AY (4).’8 ACT, 1888, Re [jONDON 
A North AViostern Kailway (ki.’s Act, 1810, 
Ex p. Eton Oolleue (1850), 20 L. .4. Oh. 1 ; 10 
L. T. O. S. 121 ; 15 Jur. 45, L. 0. 

Annotations : — Distd. Rf IToldt?n’s K‘^ta<,o (ISfto), 25 L. J. Ch, 
3K2, n. : Rc N^JK'lieli’s Trusts (1855), 25 L. T. O. S. 280. 
Folld. Rr Ellison’s Estate? (1850), 8 Dc U. M. A O. 02. 
Meutd. L. A V ’V. r. Evans (IS5I), 15 Beav. 322 ; St. 
Thomas* Hospital r. (Uiaring (Toss By, (1801), 7 .Jur. N. 8. 
256. 

1589. - — .J — Re Bris*i’ol Dock 

Act a C4)t.st()n Almshoithfis, Ex p. Society of 
Merchants (185.8), 21 L. T\ O. S. 17. 

1590. - Promoters not ordered to 

pay costs. N ea(tiet.i/s Trusts (1855), 25 
L. ,r. Ch. 882, n. ; 25 L. T. O. S. 280 ; 8 W. K. 084. 

1591. - .] — Rc Holden’s 

Estate (1855), 25 L. .1. Ch. 382, n. ; 20 L. T. O. S. 
18 ; 1 Jur. N. S. 005 ; 8 W. K. 04 1. 

1592. - — - — — Subject to provisions as 

to costs .] — Rc EudsoN’s Estate, No. 1587, ante. 

1593. Not incorporating Lands Act, 

1845 - Promoters not ordered to pay costs .] — Re 
Doncaster’s Estate (1855), 25 L. J. Ch. 881, n. ; 

8 VV. K. 085, n. 

^InnotalUm : — Retd. Rc NcaoheH's Estate (1 85.'>), 25 L. T. O. 8. 
280. 

1594. Whether Lands Act, 1845,s. 80, Incorporated 
in subsequent Act — General rules of determination.] 

— If the special Act, being subseeiuent in date to 
Lands Act, 1815, under which cos. A trustees of 
public umJortakings are authorised to take land, 
itself gives a coinplek? rule on the subject' of the 
payment of costs, not only of ])urc]iasi!s of land, 
but/ of the ri*in vestment of the jiurchase-inoney, 
the operation of the rub? ct)ntaim?d in s. 1 , which 
provides that the Act shall, without the necessity 
of any furtlnq* enactment, he incorporated in the? 
syHM'ial Act, is excluded. If the s]K‘cial Act gives 
only a. partial rule, c.r/., if it provides only for the 
costs of the reinvestment of purchase-jnoney paid 
into ct., (unit ting all ])rovision as !(» tin? costs of the 
original purchase of the land, the provisions of 
Lands Act, 1845, with regard to the omitted por- 
tion of the sul)ject, will be held to apply . — Re 
Westminster Estate of St. Seput.ctire, London, 
Re WEspiiNSTER Bridue A(^ts, 1858 A 1859, A 

9 A 19 Vkt. c. 89, Ex p, St. Sepulchre (Vk’AH A 
Chuir’iiwardens) (1891), 4 D(‘ (J. J. A Sin. 282 ; 
8 New Kep. 591 ; 8,8 L. J. (4i. 872 ; 9 J.. T. 819 ; 

10 Jur. N. S. 298 ; 12 W. K. 499 ; 19 E. 11. 907, 
L. C. 

Annotaiitnis Consd. Rc Wood’n Estutc, Rx p. Workn A 
Buildings ( ’oiiirs. (1880), 31 Ch. J). 007. Refd. Re Mercoroii 
(1877), 7 Cli. J). 181. Mentd. Rc st. Duuslan’a (Oiarity 
SohoolK (1871), 24 L. T. 013 ; T. (’. A J). By. r. Wandn- 
worUi Board of Works (1873), L. B. 8 (h P. 185: The 
Tynwald, 11806] P. 143. 

1595. Subsequent Act retaining enactments of 

former Act — Lands Act, 1845, excluded .] — Re 

(^lERRY’sSlOTLED ESTATES (1892). I De (I. \\ A .T. 
382 ; 81 I.. J. (4i. .851 ; 9 L. T. 81 ; 8 .Tur. N. S, 
449 ; 10 W. K. 805 ; 45 E. K. 121 L L. C. 

Expld. Rc Westmiiistor Estate of St. 
Sepulchre. London, Rx p. st. Seimlehio (1801), 4 De 

- Distd., yfc St. Katherine’s Do(‘k Co. 

Re Hi. Dunstandudhe-SVest 
Charity Schools (1871). L. B. 12 Eq. 637. Apprvd. Re 
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Sect. 1.- Jiirisdiciion of court to order costs: Sub- 
sect. 1 , ; sub~seci. 2. JSecis. 2 3.] 

Mills* Kstato, Ex p. Works & Public* Buildtnsfs Conirs. 

(18S(>), 34 Oh. I). 24. Distd. Re Wood’s Estate, Ex ?>. 

Works & Buildings Ooiiirs. (1886), 31 Oh. D. 607. Mentd. 

Cannon Brewery Co. f. Central Control Board (Liquor 

Trafllc), 11018] 2 Ch. 101. 

1590 , Neither Act providing fully for 

costs.] — By 18 & 19 Viet. c. 95 the Oomi’s. of 
Works & Public Buildings, whom it incorporated 
for the purpose, were empowered to take land 
compulsonly for the pui'pose of building public 
offices. 8 . 9 provided that certain sects., including 
s. 49 of a previous Act, 3 A 4 Viet. c. 87, which 
had empowered the comrs. to execute other works, 
should be deemed to be repeated in the later Act, 
with the alterations necessary to make same 
applicable to its purposes. 8 . 11 provided that 
any purchase-money payable int o tlio bank should 
be j)aid to the account of the Accountant. -General 
of the Ch. Ct., & should be applied under the 
Erections of that ct. in like manner as moneys 
were by the earlier Act directed to be applied under 
the directions of tlie Exch. Ct., with such power 
to the C4i. (U. with regard to costs as by the earlier 
Act w'ere vested in the Exch. Ct. 8 . 49 of the 
earlier Act provided that, when purcliase-money 
was required to bo paid into the bank in the name 
of the Accountant-Gi‘n(*ral of the Exch. Ct. & to 
be reinve.sted in land, it. should be lawful for the 
ct. to order the expenses of all purchiises from time 
to time to be made under the Act to be paid by the 
comrs. 'J'his Act contained no other provision as 
to costs; — Held: (1) the (‘ITect of these enact- 
ments was to introduce th(‘ incorporated .sects, of 
t he earlier Act into tlu* lat er Act , just as if they Jiad 
b(‘en enacted in it for lh<‘ first, time, the later 
Act., with those sects, in it, must be treated as 
having been passed after fiands Act, 1815 ; (2) 
Eands Act, 1 845, s. 80, was by s. 1 incorporated with 
18 19 Viet. c. 95, the ct. had pow’er to order 

tlie comm, to pay the costs of an aiiplic’ation for 
the payment out of ])urchase-money to the persons 
who had becomes absolutely entitled to the land 
in respi*ct of which the money had been jiaid in ; 
( 3 ) the comrs. did not represent the (Vown, iV, if 
they did, the eifect of the. incorporation of Lauds 
Act, 1815, with 18 &. 19 N'ict. c. 95, was to make 
Lands Act, 1815, binding on tliem. 

Q'\t. : wdiether IL 8 . C., Ord. b5, r. 1 gives tlie 
ct. power to order the payments of costs in a case 
in which there would have been no jurisdiction 
to do so before Jud. Act, 1873 (c. (it)).— Wood’s 
Estate, Ejc }>. Wokk.s &BriLDiNGs (V)MHs. (1880), 
31 Ch. D. 007 ; 55 .1. Cli. 188 ; 51 L. T. 115 ; 

31 W. B. 375 ; 2 T. L. IL 317, C. A. 

Amwtuliom : — As (2) Refd. Gruhain r. I’ubJic ^VorkR & 

BuildingH Coturri., [1601] 2 K. B. 781 ; Ceutral (;ontrol 
Board (IJquor TraflUO r. Cannon Brewery Co., (1916] 
A. (L 744. As to (3) CoQSd. Gruhucr) r. l^ublic WorkH U 
Buildingrt CojnrH., 11901] 2 K. B. 781. (hncrallih Mcntd. 
Re MIUk’ EstPte, Kx p. Works & Public Buildings Comrs. 
(1886), 31 Ch. 1). 21. 

1597. — •]—(!) Comrs. w'ere in- 

corporated by 3 A 1 Viet . c. 87 for the purpose of 
taking lands carrying out t luTeon certain i)ublic 
works, A: by 9 cC 10 Viet. c. 34 powTU-s to construct 
a new’ street were conferred upon the comrs. & it 
W'as enact (.*d that all A singular the enactments &. 
provisions of the forme>r Act sliould extend t/O the 
now’ improvements as if tliey had heeni autliorised 
]>y the foiiner A et . N eitlier of these x\cts cont ained 
any^ ])rovisiou for payment hy the (;oinr.s. of the 
costs of ai)plications for payment out of purchase- 
money in ct. in re.spect of lands taken under the 
jiow’ors of the Acts. On petition for paynnent out 
of et.. of purehase-money of lands taken by the 
comrs. : — Held : Lands Act, 1845, could not be 


treated as incorporated with the special Acts, so 
as make the comrs. liable to pay the costs of the 
petition for payment out. 

( 2 ) Jud. Acts & B. S. 0., Ord. 65, r. 1 do not 
enable the ct. or a judge to order costs to bo paid 
by persons who before the Acts came into operation 
could not have been ordered to pay them, the 
elTect &> intention of the Acts &: Ords. being not to 
give any now jurisdiction to award costs, but only 
to reflate the mode in which costs are to be dealt 
with in cases where the ct. antecedently had juris- 
diction, either original or statutory, to award costs. 
— Me Mills’ Estate, Ex p, Wouks & Public 
Buildings Comrs. (1880), 34 Oh. J). 24 ; 56 

L. J. Ch. 60 ; 55 L. T. 465 ; 51 J. P. 151 ; 35 
W. B. 65 ; 3 T. L. B. 61 , C. A. 

Annot^ions : — As to (1) Refd. Graham v. WorkH & Public 
Buildings Comrs. (1901), 50 W. R. 122 ; B. r, Canterbury, 
11902] 2 K. B. .503. As to (2) Consd. Re Kiniborley North 
Block Diamond Mining Co., Ex p. Wcrrilier (1888), 58 
L. T. 305 ; L. C. C. v. West Ham, 11892] 2 O. B. 173, 
It. V, Jones, [1894] 2 Q. B. 382. Ezpld. Re Elsher, 
11894] 1 Ch. 450 ; R. v. Woodhouse, 11900] 2 K. B. 501. 
Refd. R. V. Parlby (1889), 53 J. IL 774 ; Compauhla do 
Mocambique v. British South Africa Co., Do Sousa v. 
Britlsli South Africa (.'o., 11892] 2 Q. B. 358 ; R. n. (;ouuty 
oC London .1,1. & L. C. (L, 11891 1 1 Q. B. 4.53 ; Re Knox’s 
Trusts, 11895 J 1 Oh. 638; Atidrow v. Grove, 11902] 1 
K. B. 625 ; Dartiord Brewery Co. v. Moseley, [19061 
1 K. B. 462. 

1598. Private charity incorporated by royal 

charter — Not undertaking or work of public 
nature.’*] Me Sion Lullege, Ex p. London 
OoRPN., No. 24, ante. 


SiTB-sECT. 2 . — Effect of .luDicAT’uitE Acts. 


1599. Absolute discretion with certain exceptions 
— All previous enactments directing costs repealed 
—Judicature Act, 1875 (c. 77)— R. S. C., 1875, 
Ord. 5.5.] — It is now' immaterial to (U)iisi(lor 
W’h<*tlier any public or {)rivati.‘ statute passed [)rior 
to tbc .liid. Act, 1875 (c. 77), has mad(‘ or onnt<e*d 
to mak(‘ any exjiress j)rovision a-s to (lie costs of 
particular iiroceedings under any .such statute*, 
iua.smu<'h as the combin(‘d etl'cct of tln^ Act it 
It. S. (\, 1875, Ord. 55, giving tbo judges of t he 
High (Jt. a discretion as to costs in all cases, with 
certain exc<*ptions spc'eitied in the Ord., is lo repeal 
all previous euactnii'uts directing costs to follow 
certiiin rules. -/'Ar p. Meuceus* ('o. (1879), 10 
Ch. J). 181 ; IS r.. .1. Ch. 381 ; 27 W. It. 121. 

' Folld. Ex p. SI. Kalhariiu* HespifaJ (1881), 
17 (’ll. D. 378 ; Re Curriogo Go-op. Supply ^ mho(5ii. (1883), 
48 L. T. 308 ; R(x Haubury’n Tru.stw (1883). 31 WL IL 784 ; 
He Loo & Hemingway (1883), 24 Gli. D. 669. Dbtd. Re 
Mill’s EHtato. Ex />. Works Publio BuiUliugs c'omrB. 

,34 (’ll. D. 21. Consd. Re. Sion Gollogo, Ex p. 
London Corpn. (1887), 7 1^. T. 743 ; Re Fislior, 11894] 

I Gh. 450. Refd. Re. Wood’s Estaie, Ex p. Works & 
Buildings Gomrs. (1886), 31 GJi. D. 607 ; Dtirlford Brewery 
(;o. V. Moseley, [1906] 1 K. B. 462. 

1600. — Effect of Settled Land Act, 1882 
(c. 38), s. 32.J — 8 ettl(‘d l^and Act, 1882, s. 32, does 
not take aw’ay the absolute discretion of the cl. 
resp(‘cting cosUs . — Jie JlANBURV (1883), 52 L. J. Cb. 
687 ; 31 W. It. 781. 

1601. Omissions supplied when previous Act 
silent — Judicature Act, 1875 (c. 77) — R. S. C., 
1875, Ord. 55 .] — Ex p. Mergers’ Co., No. 1599, 
aide, 

1602. .] — 2>. 8t, Katuaiune’s 

Ifosi’iTAL (1881), 17 (^ 1 . D. 378 ; 41 L. T. 52 ; 29 


W. Jt. 495. 

Annotniions : — Folld. Re Carriage Co-op. Supply Assocn, 
(1883), 48 L. ’r. 308. Mentd. Re Wood’s Estate, Ex p. 
Works & Buildings Guinrs. (1886), 31 Ch. D. 607. 

1603. Ja3F. & Uemingway 

(1883), 21 Cli. I). t>69 ; 49 L. T. 155 ; 32 W. It. 226. 

1604. Judicature Act, 1890 (c. 44), s. 5.] — 

Me Fisher, [1891] 1 Ch. 450 ; 63 L. J. Oh. 235 ; 70 
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L. T. 62 ; 42 W. B. 241 ; 38 Sol. Jo. 100 ; 7 R. 
97, 0. A. 


Annotations : — Coned. Re Schmarr. [1902J 1 Oh. 326. Refd. 
Re Arden (]894)» 70 L, T. 506 ; Re Wrexham Mold & 
Oonnah*s Quay Rj., [1900] I Ch. 261 ; Dartford Brewery 
Co. V, Moseley, [1906] 1 K. B. 462. 


1605. Whether new jurisdiction to award costs 
acquired— When no antecedent jurisdiction.] — 

lie Wood’s Estate, Fa: p. Works ^ Buildings 
OoMRS., No. 1596, ante* 

1606. Mode in which costs dealt with 

regulated— R. S. C., 1875, Ord. 55.J— Mills’ 
Estate, Fa: p. Works & Public Buildings 
COMRS., No. 1597, ante* 


1607. Discretionary power to order payment — 
In cases excepted by Lands Act, 1845, s. 80— 
Judicature Act, 1890 (c. 44), s. 5.]— (1) Notwith- 
standing that in Lands Act, 1845, s. 80, certain 
cases are excepted from tiie powfu* thereby given 
to the ct. to order costs to be paid by the pro- 
inotei^ of an undertaking when money has been 
deposited in ct., the ct. has now by Jud. Act, 
1890, s. 5, a discretionary power t o order pfiyment 
of costs in the excepted cases. 

(2) Tlio sheriff’s costs of a warrants to give pos- 
session of land, incurred after payment of the 
purchase -money into ct. by the promotei*s, by 
reason of the wilful default of the owner to make 
out a title to the property, wore ordered to bo paid 
out of the fund in ct . — Re Schmarr, [1902J 1 Ch. 
:i26; 71 Ji. ,1. Ch. 219; 86 L. T. 71 ; 50 W. R. 
245 ; 18 T. L. R. 270 ; 16 Sol. .lo. 229, C. A. 


2 . OUT OF WHAT FUND COSTS PAYABLE. 

1608. Deposit under Lands Act, 1845, s. 85 — 
Not subject to lien for costs of vendor.] — (I) The 

sum deposibid by a railway co. in ct. under fifxnds 
Act , 1815, s. 85, is not subject lo any litui for t he 
costs of the v(‘ndor, but upon due performance of 
the eonditioii of the bond mentioned in tiie s('ct. 
tin* CO. ar(‘ entitled to bavc' the money paid out to 
them notwit Jislanding the pendency of a question 
between tlieiii A the vendor with resiieet to such 
costs. 


(^) A ])arty s(jrved with a petition does not- 
lorfeit his right to tJie costas of his appearance 
iiierdy because his counsel at t iie hearing luis 
rais(‘d an unsuccessful opposition to the pr.ayer. — 
Rc London A South Western Railway Exten- 
sion Act, F.v p. Stevens (1848), 2 Rh. 772; 
5 Ry. A C^an. Cas. 4.'17 ; 13 L. T. O. S. 338 ; 13 
Jur. 2 ; 11 E. R. 1142, Ij. C. 

Annafatitms : — As to (1) Ezpld. He Totteiihum & Ilampsteac 
.lunction By, (J866}, J4 W. U. 669. Apld. Neath & 
Brocoii Ry. (1874), !J Ch. App. 263. Eefd. Re I'ollock, 
WttAdsor, Staines, S. W. Ry, (1849), 13 Jur. 760 : 
Re Mutlow'a Trusts (1878), 27 W. R. 245. 


1609. .] — Rx (treat Northern 

Ry. Co. (1848), 16 Sim. 169; 5 Ry. A Can. Cas. 
269 ; J 1 L, T. O. S. 285 ; 12 Jur. 885 ; 6U E. R. 
837, L. C. 

1610. Purchase abandoned with con- 

currence of owner.] — Fx p* BiiiMiNciHAM, WoiA Ett- 
IIAMPTON A Dudley Ry. Co. (1863), 1 Hem. A M. 
772 ; 71 E. R. 338. 

1611. ,j — Re Neath A Brecon Ry. 

Co. (1874), 9 Ch. App. 263 ; 43 L. J . Ch. 277 ; 30 
L. T. 3 ; 22 W. R. 242, L. .LL 

Aniuttalion : Rc Mutlow’s ICntate (1878), 10 Cb. D. 
13J. 

1612. Fund arising from sale -Under London 
Bridge Act, 1829 -Tenant for life not entitled — 


Costs of surveying & valuation of property.] — Re 

London Bridge Acts, Fx p* Pasmore (1834), 
1 y. A 0. Ex. 75 ; 4 L. J. Ex. Eq. 17 ; 160 E. B. 32. 
Annotation : — Ezpld. Re Laws (1847), 1 Exob. 441. 

1613. ’Trustees entitled — Necessary 

expenses In valuing & computing compensation.] — 

Re London Bridge Act (1831), 4 L. J. Ex. Eq. 17. 

1614. Trustees not entitled — Costs 

arising from sale.] — He IjOndon Bridge Acts, 
Ex p* Tovvgood (1835), 1 Y. & 0. Ex. 588 ; 5 
L. J. Ex. Eq. 97 ; 160 E. li. 240. 

1615. Fund Invested In Consols^ -Promoters 
ordered to pay costs — Insolvency before full pay- 
ment — Sale of part of fund Invested.! — Re Great 
Yeldham Glebe Lands (1869), L. R. 9 Eq. 68 ; 
21 L. T. 481 ; nub nom. Rc (’olne Valley A 
Halstead Ry. Co., Re Great Veldham Glebe 
Lands, 18 W. R. 84. 


Sect. 3.— COSTS ON “WILFUL REFUSAL” TO 

CONVEY, RECEIVE PURCHASE-MONEY, ETC. 

1616. What amounts to “ wilful refusal ** — 
Vendor insisting on payment of costs & purchase- 
money before giving possession —Dispute as to 
amount of costs — Refusal to receive purchase- 
money.] — 7/c ’Purner's Estate A Metropolitan 
Railway Act, 1860 (1861), 5 L. T. 524 ; 10 W. R. 
128. 

1617. Order for purchase confirmed under 

Small Holdings A Allotments Act, 1908 (c. 36) — 
Refusal to convey on advice of counsel — Doubting 
validity of order,] — Re Jones A Cardiganshire 
County Council (1913), 57 vSol. Jo. 374. 

1618. What does not amount to ‘‘ wilful refusal 
— Owner disputing validity of award of purchase- 
money — Objection not capricious nor unsub- 
stantial.] — Re East India Ducks A Biuminoiiam 
Junction Railway Act, Fx p* Bradshaw (1848), 
16 Sim. 174 ; 5 Ry. A Can. Cas. 432 ; 17 L. J. (Jh. 
451 ; 12 Jur. 888 ; 60 E. R. 839. 

Annotation : — Refd. he Rydc CoiuiH., Ex p. Doshwootl 

(1856), 26 L. J. Cb. 299. 

1619. — -.| — Rc Metropolitan 

District Ry. Co., Exp* Lawson (1869), 17 W. B. 

1620. Vendor insisting on simultaneous 

completion of lease by promoters.] — Re Windsor, 
Staines A South Western Railway Act (1850), 
12 Beav. 522 ; 50 E. B. 1101. 

Annotation : -Refd. Rc Hyde Comra., Exp. Dushwood (1856), 

26 L. J. Cb. 299. 

1621. Refusal to appear before Jury sum- 

moned to ascertain value -On ground of insuflicient 
notice.] — Fx p* Hailstone (1851), 18 L, T. O. S. 
131 ; 15 Jur. 1028. 

AnmAalion — Refd. He Rydo Comra., Ex p. Daahwood 

(1856), 5 \V. li. 125. 

1622. Vendor unable to convey on account 

of unpaid incumbrances — Of larger amount than 
land taken.] — Re Crystal I^alace By. Co., Rc 
Divers (1855), 1 Jur. N. 8. 995. 

1623. Owner disputing right of purchasers 

to take- “On advice of counsel.] — Rc Hyde Comrs., 
Fx p. Dash WOOD (1856), 26 L. J, Ch. 299 ; 28 
L. T. O. vS. 187 ; 3 Jur. N. S. 103 ; 5 W. R. 125. 

1624. Refusal of land society to stamp 

reconveyances from allottees — Offer of joint con- 
veyance by trustees of society & allottees.] — Fx p* 
Bihkbeck Freehold JjAnd Sociioty (1883), 
24 Oh. 1). 119 ; 52 L. J. Ch* 117 ; 49 L. T. 265 ; 
31 W. B. 71 (i. 


PART XII. SECT. 3. 

. k. R'Ao/ docs not amount to 
wilful refusal ** — Refusal to convey by 


mortgaocc.l — A nd-gee. refiiHod to joiu 
ill u conveyance of lands purchased 
under coinpuleory powers : — Held : the 
nitgor. was not disentitled thereby to 


anj pait of the costs necessarily pay- 
able to him under Lands Act, 1845.*— 
O’Brikn V . Poor Law Comrs. (1856), 
0 Ir. Jur. 97. — IR. 
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iSect. JJ. — (-o,sU on “ wilfulrefusal ” to convey^ receive 
pur chase -moneys etc. Sect. 4 : Sub-sects. 1, 2, 3 
<V: 4. Sect. 5 : Sub-se cts. K 2 , 3, 4 (Sc 5 .] 

1625. Vendors holding under agreement for 

sale — Refusal to furnish abstract of title.] — Me 

8t. Litkf/s Yp:ktry, Middlp:sex, &. London 
School Board, [1889J W. N. 102. 

1626. — Legal estate in Ofllclal Trustee of 
Charity Lands — Olhcial Trustee not bound to receive 
purchase-money tendered.] — Me Lioeds Iiram- 
MAR Sc hool, 11901 1 1 Vh. 228 ; 70 L. J. Ch. 89 ; 
83 I.. T. 499 ; 05 J. 1\ 88 ; 19 \V. B. 120 ; 45 
Sol. Jo. 78. 

1627. Sheriff’s costs to give possession— On 
wilful refusal to receive purchase-money— Payable 
by vendor .] — Me Turner’s Estate M etuo- 
POLiTAN ItAiLWAY AcT, 1800 (1801), 5 L. T. 524 ; 
10 W. U. 128. 

1628. On wilful neglect to make out title — 

Payable out of fund in court.] — Re Schmarr, No. 
1007, ante. 


Sec t. 4.- COSTS OF PURCHASING AND TAKING 

LAND. 

Sec Lands Act, 1845, ss. 24, 34, 51, 07, 80, 82, 83. 


SuD-SECT. 1. -Additional C'osts of 


1629. Lands of lunatic — Sale by committee — 
Reference to master —Costs & expenses incidental 
to -Promoters liable.] — Re 4'aylor (1849), i 
IT. iSt Tw. 132 ; 1 Mar. Ik G. 210; 0 By. & (Van. 
Cas. 741 ; 47 E. H. 1480, L, (V 

Aunotfiivmi} :■ Distd. h\ir p. Slevoiis (18, Ol), ir» Jur. 243. 
Expld. & Pistd. Jic North Stadordslilrc, Ity., Jj.\r p. Alsagor 
lacnnilxMit (18.^>4), 22 Jj. T. C). S. lU-l. Consd. Ilayiu's v. 
Hartori (18(51), 1 Drew, & Sm. 483. 

1630. Land subject of administration suit— 
Reference to master — Costs, charges & expenses of 
petition & reference - Promoters liable. | — 

J'jcARD V . Mitchell (1850), 12 Bcral 480 ; 50 
E. It. 1147. 

Annotations Pistd. R(' North S(a(R)rilHhirr Hy., 7/. 
AlKUfjrrr ItaMimhoiit. 0 864 ), 22 L. T. O. S. 314. Apld. i»V 
JMan(;Jiostrr& Jioeds Ry., Huimikorr. C'Jiafy (!8(50), 28 13eav, 
(521. Consd. IJaynoH ?■. Harloii (18(51), 1 Drew. A" Sm. 483. 
Apld. LV L. A S. . Hy. Act, 185.6 (18(52). 2 John. & II. 
31)0 ; Sidney v. M'ilnier (18(52), 31 Beuv. 338. 

1631. Costs of all parlies obtaining orders 

in suit -Costs of application for transfer of fund 
into suit —Promoters not parties to proceedings — 
Promoters liable. | — B]cjkeaiont (Lord) v. Thomp- 
son (1858), cilod in 7 Jiiv. N. S. 89. 

Annotation : — FoUd. Hennikcr r. Cliafy (18(50), 28 Beuv. 


1632. 


IIENNIKER 


IK (’hafy, Rc Mano/em’ek a JvEEDs My. (ISfHf), 
28 Brav. 021 ; 7 Jur. N. S. 87; 54 E. B. 505; 
subsequent prorccflinqs. sub nom. JIenniker r. 
(’HAFV (J8()5), 35 B(‘av. 124. 

Annotations ■Apld. Sidney r. Wilincr (18C2). 31 Beav. 338 ; 
Jhiterson /?. Baterson (1801), 3 New Hejn 057. 

1633. — All costs rendered necessary by suit 

— Promoters liable. 1— Haynes v. Barton (1801), 
1 Drew. A Hiu. 483 ; 30 L. J. (li. 804 ; 4 L. 

704 ; 7 Jur. N. S. 099 ; 9 W. B. 777 ; 02 E. K. 


403. 

Annotations : — Pistd. Jtc L. &: S. W. By., Kx p. I’liillips 
(1862), 7 L. T. 452. Apld. Re Jiraye (1803), 0 Jnr. N. S. 
454 ; PatePHon r. I’aterHon (1804 ), 3 Now Hop. 657. FoUd. 
Haynes t>. Barton (1866), L. B. 1 Eij. 422. 

1634. —.] --l Jaynes v. Barton 

(180(5), Iw. It. 1 Eq. 422; 35 L. J. Vh. 233 ; 13 
J.. T. 787 ; 14 W. B. 257. 

A n notation .—Apld. Rc EoffliHiru Sctlhnt. (1888), 30 Ch. D. 


1635. Charity lands — Costs of settling new 
scheme — Too remote — Promoters not liable.] — 

Re St. Paitl’s Schools, Finsbury (1883), 52 
L. J. Ch. 454 ; 48 L. T. 412 ; 31 W. B. 424. 
Annotation: — Pistd. Rc Wood Groon Gospel Hall Charity, 
Rxp. Middlesex C/Ounty C-ouncil, [1901)] 1 Ch, 263. 

1636. Direct result of taking of land — 

Promoters liable.] — Re Wood Green Gospel 
Hall (Charity, Ex p, Middlesex (V)unty (’oun- 
CIL, [1909] 1 Ch. 203 ; 78 L. J. Ch. 193 ; 100 L. T. 
194. 

1637. Form of order.] — Rc Hayward’s Estate, 
Ex p. St. James, GAHLicKHmiE (Brctor A 
(’IIUBUHWAIIDENS) (1803), 9 L. T. 320 ; 9 J ur. N. S. 
1222 . 

Costs of conveyance.] — See I'art X., Sect. 2, 
sub-soci. 2, IL, ante. 


Sub-sect. 2.— Ahortiviij Proceedings. 

1638. Costs of assessing compensation — Sum- 
moning of jury for Price fixed by subsequent 
agreement - Promoters liable.] — Ex p. Morris 
(1871), L. It. 12 Eq. 418; 40 L. J. Cl). 543 ; 19 
W. B. 943 ; sub nom. Re Manchester, SnEiFFiEiiD 
A Lincolnshire Ky. (’o., E.c p. Morris, 25 Ji. T. 

Amwtation Refd. Itc Miitlow’u TpuhIh (1878), 27 W. H. 
215. 

Sevy generally, Part VII., Sect, 5, sub-sect. 12, 
Sect. 0, sub-sect. 9, ante. 


SuB-si<:cT. 3. 


Ai’por'honm e n r of 1 { en'j s . 


1630. Incidental to ascertainment of price — 
Agreement to pay sum equal to thirty-five years’ 
purchase on ground rents -Promoters not liable.] 

Re Hampstead ,1 unction By. (’o., Ex p. Biick 
(1803). 1 Hem. A M. 519; 3 New Bep. 110; 33 
L. J. Ch. 79; 9 I.. T. 374 ; 9 Jur. N. S. 1172; 
12 W. B. 100 ; 71 E. It. 227. 

Annotation : — Refd. Kr V Morris (J871). L. H. 12 Eq. 418. 


1640. Rendered necessary by purchase -Land 
subject to building leases— Promoters liable.] — 

Re liONDON, Brjchiton A South Coast By. (V»., 
Ex p. Fj.ower (LSOO), j cl. Ai>i). 5[)9 ; 3(5 L. ,1. (’li. 
193 ; 15 J.. T. 258 ; 12 Jur. N. S. 872 ; 11 W. It. 
101(5, L. JJ. 


A nnotatio n s : — Apld. Rx p. Morris (1871). L. H. 12 E(|. 4 18. 
Consd. K,r p. Noath A' Brecon Hy. (1874), 4 3 Jj. J. Ch. 277. 
Mentd. JO' Mutlow’s Eslate (1878), 10 CJi. D. 131. 


SUB-SE( T. J . — J ’AlCriES. 

General costs of purchasing A taking lands.] — 
AVr Sect. 4, sub-sects. I, 2, 3, nntc, 

1641. Sale by committee of lunatic — Costs of 
attendance of heir-at-law— Before master & on 
petitions Promoters liable.]- Rc ^VALKER (a 
j.unatic). Ex p. Manchester A Jjoeds Co. 
(1851), 7 By. A Can. (Vus. 129 ; 20 L. J. CL. 474 ; 
15 Jur. 1(51, I.. C. 

An7u>tatU>n ; -Refd. Ex j). Stevens (1851), 15 Jpr. 243. 

1642. — Costs of attendance of next of kin — 
At sale Promoters liable .] — Re Briscoe (1804), 
2 Do G. J. A Siu. 219; 4 Now Boj). 311; 40 
Jur. N. S. 859 ; 4(5 E. B. 371, L. JJ. 

1643. Land subject to pending suit — All parties 
necessarily served - Promoters liable for costs of 
service A appearance.] — Haynes v. Barton ( 18(5(5), 
T/. li. 1 E(i. 422 ; 35 L. J. (^li. 2,33 ; 13 L. T. 787 ; 
1 4 VV^ B. 257. 

Annotation : — Consd* Rc English ’ti Sottlint. (1888), 31) Ch, D. 
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Sect. S.—COSTS OF INTERIM INVESTMENT. 

See Lands Act, 1845, s 80. 


Sub-sect. L— In General 

1644. When no provision in special Act — No 
jurisdiction to make promoters liable.] — lie Liver- 
pool Manchester JIy. Co., p. Cooke (1843), 
3 K-y. ik> Can. Cas. 135 ; 7 Jur. (530. 

AnmitatUms : — Consd. Kr p. (’rober (1S49), 13 Jur. 481. 
Refd. Jte Strachaii’H EstaL* (1831), 0 Hare, 183 ; Melliiiff 
V. Bird (1833), ‘J2 L. J. Ch. 31b). 

1645. .J — /?.r p. Crober (1849), 13 

Jur. 481. 

1646. Incorporation of Lands Act, 1845, 

in later Act — Promoters liable.] -AV London 
B lHlMlNailAM JlAlLWAV (\).\s A(.’T, 1833, He 

London A: North Westiorn ItAiLWAY Co.’s 
Act, 1810, Ex p. Lton College (1850), 20 L. J. (!h. 

1 ; 10 \j. T. O. S. 121 ; 15 Jur. 45, L. C. 

AnruAiiiinna : — ■ Folld. L. & Y. By. V. Evans (1831), 13 Boav. 

322. Distd. He Holden’s Estate (1 833), 23 L. ,1. (3i. 382. n. ; 
He NoaebelPs Tnisls (1833), 23 L. J. Oh. 382, u. Apid. 
Hi’ Ellison's Estate (183(5), 8 Do (L M. & O. (52. 

1647. Under Lands Act, 1845, s. 80 — Payment 
out & investment - Promoters liable. | — Ex p. 
Vinc ent (1847), 9 L. T. O. S. 217. 

1648. Incorporated In private Act —Pro- 

moters liable .] — Ec SiiUTTLEWoirrii’s Kstate Act, 
liLACKBtTRN Hailway Aaialcjamation Act 
Lanc ashihe & Yorkshire Hy. (1802), 4 (HIT. 87 ; 
7 L. T. 200 ; 8 Jur. N. S, 1090 ; 00 K. H. 031. 

1649. Purchase of charity lands —Purchase- 

money tendered to OHlcial Trustee Promoters 
liable.] — AV Leeds Grammar Sihool, jlOOlJ X 
Ch. 228 ; 70 I.. J. (4 l 89 ; 83 1.. 3.\ 199 ; 05 J. P. 
88 ; 19 W. K. 120 ; 45 Sol. Jo. 78. 


Sub-sect. 2.-- 'n CoviaiNMEN'r Sp:cuRiTn<:s. 

1650. Under provisions of special Act— Expenses 
& costs of purchase Costs of application for interim 
investment not included —Promoters not liable.] — 
AV London A Hirminihiam Hailuoad Co., Ex p, 
OAvlor (18,35), I V. vV (’. Lx. 229 ; 4 L. ,T. Lx. Eq. 
33 ; l(>0 L. H. 93. 

1651. Expenses of investment of purchase- 

money in land — “Or other dispositionof the same 
Promoters liable. | — A'c London A Hiumingiiam 
Hahavay A('T. Ex p. Onshdv (1835), 1 Y. & C. 
Lx. 553 ; IhO 1^’. H. 22(> ; sub uotu, Ee London ^ 
SoETHAMP'roN Railway Act, Ex p. Onslow, 5 
L. J. lOx. L(l 85, 

1652. Expenses of interim investment 

not included — Promoters not liable.] — He 

London tV North Western Hy. Co., Ex p, 
Worcester (’olle(;e, Oxford (1818), 17 L. J. Ch. 
193. 

1653. Expenses of “ all purchases ” — 

Promoters liable.] -A’f Newcastle A. Carlisle 
Railway A(;t, Ex p, Durham (Bi».) (1839), 3 
Y. A C. Ex. 090 ; 9 L. J. Ex. Eq. 14 ; 100 E. H. 
879. 

Annotation : — Folld. H Sowerfl Aiueiidinont Act., Ex p. Ely 
(1831)), 3 Y. & V. Ex. 01)1, 11 . 

1654. .] — Ee Sewers Amend- 
ment Act, Ex p. Ely (Hp.) (1839), 3 Y. & C. Ex. 
091, n. ; 100 E. H. 879. 

1655. “ From time to time made ** 

— Promoters not liable.] -7 Gould (1857), 21 
Bcav. 412 ; 53 L. H. 428. 

Annotation : — Refd. Ef Harrison ’h Estate (1870), L. R. 10 Eq. 
632. 

1656. Promoters liable.] — Ee 

J. VOl.. XI. 


Merceron (1877), 7 Ch. D. 184 ; 47 L. J. Ch, 
114 ; 38 L. T. 15 ; 20 W. H. 187. 

Annotation : — Mentd. Ex ji. Mercers’ Co. (1870), 10 Ch. D. 
481. 


1657. Not ‘‘ costs In consequence of the 

purchase’^ — Promoters not liable.]— Ee Bihming- 
HAM & Derby Juni^tion Railway Act, Ex p. 
IlriLST (1811), 4 Y. & C. Ex. 408 ; 100 E. R. 1090. 

1658. — - Costs “ on purchases from infants & 

Incapacitated persons ’’ --Purchase from incapaci- 
tated person with doubtful title —For public objects 
—Promoters not liable.] — Ee Trinity House 
Ltghthocse Act, Ex p. Angell (1841), 4 

Y. iSc C. Ex. 19(i ; KH) E. R. 1102. 

1659. Petition for temporary Investment 

after agreement to invest in land- -Proceeding not 
vexatious — ^Promoters liable.] — />V Liverpool, 
ETC. Ry. (1853), 17 Reav. 392 ; 51 E. R. 1085. 


Sub-sect. 3.- 


In Real Skc’URities. 


1660. Mortgage of real estate- Costs of all 
parties -Promoters liable.] Reading v. Hamil- 
ton, Ec Lcton, Dunstable A. Wioiavyn Jitnction 
Railway A(’4\ 1855, AV Hertfobd, Luton iSc 
Dunstabce Railway Act, 1858, AV I^ands 
(’LAIISIOS CoNSOJJDATlON A(’T, IS 15 (1802), 5 


E. T. 028. 

1661. Future costs Promoters not liable.] 

iV Lomax (1801), 34 Rc^av. 291 ; 55 10. IL 018. 


Annotations : -Tdlld. AV Wilkinson’s Eslalo (ISOS), 37 
L. .1. (Ml. 381 : Hr I’lcMiion’s ’rrnslH (IS70), L. B. lU Eq. 
G12. Distd. Hi' CiMlliiif? Bc'clory (ISS3), 3!) L. 'T. 244. 
Cousd. Hr Noptnn’s (Miarity (ll)(H>), 22 T. Jj. H. 412. 

1662. - " .] — Ec Wilkinson’s 

Esm’ATE (IHliS), 37 L. J. Ch. 381 ; IS L. '1\ 17 : 


10 W. R. 537. 

1663. .] - Ej.emon's 3'RUS'rs 

(1870), L. R. 10 Eq. 012 ; 10 L. .1. Ch. 80. 
Annotations -Distd. He (iodlinK Hfcl-ory (1SS3), 33 L. M'. 

241. Consd. Hr Nopton’s Chnrity (l‘.)(K)), M\ L. B. 442. 

1664. Promoters liable.] — 7iV 

Rlymii’s Trusts (1873), L. R. 10 Eij. 108; 28 
li. T. 890 ; 21 W. R. SR). 

Annotations : Folld. Hr SowiirUs Eslatc' (1874 ). L. B. 18 Eq. 
278. Consd. He Nopton’K (Miarity (liaKi), 22 T. L. B. 44 2. 
Refd. Hr (-iiHlIinK BocMor.v (1883), 33 L. T. 214. 


1665. .]- AV SEWAirr’s Estam'E 

(1871), L. R. 18 Ell. 278 ; 30 L. T. 355 ; 22 W. R. 
025. 

AnnotuHuii .’—"Reid. He Gcdling Bect ory (1883), 33 L. T, 
241. 


1666. — — _ - ^ Of second reinvestment — 
Promoters not liable .] — Ec Gedt.ino Rectory 
(1885), .53 L. T. 211. 

AnnolaiUm Consd. Hr NoptonV CMiar'ily (1900), 22 M'. L. B. 
442. 

Interim reinvestment.]— -Nrc Sect.. 0, post. 


Sub-sect. 4. — In Other Securities. 

1667, Debenture stock - Under Settled Land 
Act, 1882 (c. 38), s. 32 — Though not authorised by 
special Act — Promoters liable.] — AV If anbury 
(1883), 52 L. J. Ch. 087 ; 31 W. R. 784. 

1668. Railway securities — Allowed by R. S. C., 
Ord. 22, r. 17 — Promoters liable.] — AV Gaselepm, 
11901] 1 Ch, 923 ; 70 L. J. Ch. ill ; 81 E. T. 38(5 ; 

! 40 W. K. 372 ; 45 Sol. Jo. 380. 


Sub-se(:t. 5. — Brokerage. 

1669. Part of costs of Investment— Under 6 & 
7 Will. 4 (c. 79) Promoters liable .] — Ex 

s 
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Sect 5. — Coftis of mlerim investment : Sub-sects. 5 <£; 
0. Azeris. 0 ft" 7: ASlub-scrt. A.. B. C. (a) 
A' (b).] 

Trtnitv JTourk Oorpn. (ISi;}), [i Hare, 95 : 
1 L. T, O. S. ; (i7 K. 11. .‘jll. 

1670. Not deducted belore investment — Paid 
by petitioner — Repayment by promoters.] — Be 

Kkndal & Westmoreland Kailway Act, 1845, 
& Be Braitiiwaite’s Trust (1853), 1 Sm. & G. 
App.xv. ; 7 Ry. & Can. (^as. 1)01 ; 1 Eq. Rep. 103; 
22 Tj. J. (>}). 015; 17 Jur. 753; E. H 1321. 
Annotation : — FoUd. Jie Buckinj^hanishiro Rv., Kx v. New 
College, Oxford (I S53), 2 W. JL * 2 . 

{1S53), 1 

W. R. 604. 

1672. Deducted before investment —Paid to 
tenant for life by promoters.] — He I^ondon k. 
NoRiTi Western Uy. (^o., Kx p. JIarboroinju 
(Earl) (1853), 2 Eq. Rep. 320 ; 23 L, J. Ch. 200 ; 
22 L. T. O. S. 115 ; 17 .lur. 1015 ; 2 W. R. 53. 

1673. Reference to brokerage as part of order.] — 
He liUCKlNGllAMSHIRE Ry. Co., Ex p. NkW 
College, Oxford (Warden, etc.) (1853), 2 
W. R. 2. 

1674. Costs payable include increased costs of 
brokerage— Occasioned by investment in railway 
stock.]— Caselee, 1 1001] 1 Ch. 023; 70 
L. J. Ch. 441 ; 81 1^. T. 380 ; 40 W. 44. 372 ; 45 
Sol. .To. 380. 

Costs of payment out.] Sect. 8, su})-.sect. d, 
post 

Apportionment of between several promoters. 

See Sect. 11, sub-sect. 4, post. 


SuR-sECT. G. — Parti ics. 

1675. Promoters paying money into court 
Appearing upon petition presented by vendor 
Not entitled to costs out of fund.j- — He Exeter 
Market Act, He Sercomhe {\ Lf'na'itc) A: Ex p. 
Exeter Corpn. (1844), 3 L. T. O. 8. 373 ; 8 Jui*. 
053, Ij. 

1676. Parties interested — Appearing In separate 
sets Transfer of fund to credit of cause— Ascer- 
tainment of rights of claimants — Each set entitled 
to costs against promoters.] — JIaire v. liOvm' 
(1848), 12 L. T. O. S. 30G. 

1677. Parties to pending suits — Appearing to 
consent — Entitled to costs against promoters.] — 
//clluLL&SELRYRY.t'o. (l848),5Ry. A. C^au. Cas. 
458. 

Aniufation Refd. Hayuc.s r. Barton (1801 ), 1 Drew. & Rin. 
4bo. 

1678. Incumbrancers— Served with & appearing 
on petition by tenant for life— Whether entitled 
to costs against promoters- Promoters not liable.! — 

Re Lanc asluke k Yorkshire Ry. C!o., Ex ‘ p, 
Smitji (1840), G Ry. k Can. Cas. 150 ; 19 E. ,1. C’h. 
5G. 

Annotation Refd. He IIUDger/ora (ISSa), 1 K. & J. 413. 

1679. -Jie Wicbster’s 
(Deceased) SE^m,ED Estates, ' South Eastern 
Railway Act k J^ands Clausius Consolidation 
Act (1854), 2 Sm. k G. App. vi. 

1680. Promoters liable.]— Rc 

ash, He London, Tilbury k Southend IIailway 

A(‘T, 1852 (1855), 25 L. J. Ch. 20 ; 1 Jur. N. S. 
1082 ; 4 W, R. 28. 

-A Tunnel (Botherldtlic & 

KatcliiT) Act, 11)00, [lOOSJ J Ch. 403. 

-J — ^»V Brooke (1801), 

30 Bcav. 233 ; 54 E. R. 878. 

Promoters not liable.] 

He Thomas’s Estate, He Ely Valley JiAiLWAY 
Act, 1857 k Lands Clauses ( ’onsolidation Act, 


1845, Ex p. Cozens (1804), 10 L. T. 127 ; 10 Jur. 
N. S. 307 ; 12 W. R. 540. 

iSB3. Promoters liable.] — He 

Smith (1805)^ 13 L. T. 020 ; U W. 11. 218. 

1684. Promoters not liable .] — 

He MoRjtis’ Se'etled Estates {181 L. R. 20 Eq. 
470 ; 45 J.. J. Ch. 03 ; 23 W. R. 851. 

1686. Receiver — Appointed to receive rents of 
estate for benefit of Incumbrancers — Served with 
& appearing upon petition — Entitled to costs 
against promoters.] — He Nash, He London, 
Tilbury k Southend Railway Act, 1852 (1855), 
25 L. j. Ch. 20 ; 1 Jur. N. S. 1082 ; 4 W. R. 28, 
Annotation : — Reid. He. TJiatnos Tnnuol (RoUierliitlic k 

J{atclIlT) Act, UJOO, {1<)08] I Ch. 493. 

1686. Trustees — Made respondents — Entitled to 
costs against promoters.] — He Cleveland’s 
(Duke) JTakte Estates (1800), l Drew, k Sin. 
40 ; 8 W. R. 330 ; 02 E. R. 295 ; s\H) nom. Re 

k Sales of Settled Es'J'Atj^:s Act, He 
JiARTE Estates Act, 29 L. J. Cli. 530; 2 L. T. 
78. 

1687. & lessee for life — Freehold vested in 
trustees — Entitled to costs against promoter.] — 

He Finch’s Estai e (1800), 14 L. T. 394 ; 14 W. R. 
472. 

1688. Tenant for life serving petition for 

own purposes —Costs of service not payable by 
promoters.] — He Dowling’s Trusts (LS70), 45 
i.. .T. Ch. 508 ; 24 W. R. 729. 

1689. Remainderman— Not party to suit — Served 
with petition & obtaining leave to attend — Entitled 
to costs against promoters.] — Paterson v, 
Paterson (1804), 3 Now Rep. 057 ; 10 4^ T. 183. 

1690. Land subject to lease for ninety-nine 

years— Not entitled to costs against promoters.] — 
He Finch’s Fstate (1800), J4 L. T. 394 ; 14 W. R. 
472. 

1691. Heir & next of kin of lunatic — Attending 
inquiry & appearing upon petition — Entitled to 
costs against promoters.) — Jte. Briscoe (1804), 2 
I>e G, J . k Sm. 249 ; 4 New Rep. 311 ; 10 Jur. N. S. 
859; 40 E. R. 371, L. JJ. 

1692. Husband of petitioner — Made respondent 
instead of co-petitioner — Not entitled to costs 
against promoters .] — Jte Osborne’s Estate, 
11878] W. N. 179. 


Se( t. 0.- COSTS OF INTERIM REINVESTMENT. 

1693. On real security -Treated as permanent 
investment for future costs.] —y»V JiOMAx (1804). 
34 Beav. 29 J ; 55 E. R. (MS. 

Aaeolaiions Folld. Hv WilkiiiHou’s Kstiito (ISGS), 37 
Jj, J. Ch. 3HI ; Ht‘ EIciuoii’h Tnisls (1H7(I), li. R. 10 K(|. 
012 . Consd. H<\ IhMllhig Kooiory (is<s:>), 53 Ij. T. 241. 
Refd. He NcRton’H Charity (JUOO), 22 T. L. K. 412. 

1694. — He VV^iLKiNsoN’s E.state 
(1808), 37 L. J. Ch. 381 ; 18 J.. T. 17 ; 10 W. R. 
537. 

1695. -.] — Rr JYemon’s Trusts (1870), 

L, R. 10 Eq. 012 ; 40 L. J. Ch. 80. 

Annolali4>n.n -{jOixsil. He Gmllhjg Ilo(‘.tory (IHS.^), 53 L. T, 
214 ; He Ncihori's Charity (19UC), 22 T. h. H. 142. 

1696. Not treated as permanent investment 

for future costs.] — He Blyth’s ’Prusts (1873), 
L. R. 1(*) Eq. 408 ; 28 L. T. 890 ; 21 W. R. 819. 
Annotations : — Folld. He Sewart’H EHtato (1S74), L. B. IM Eq. 

278. Consd. Ite Nt'i])t()u’H tiharity (190(5), 22 T. L. IL 4 42. 
Rofd. Jte Gedllng Rectory (1885), 53 L. T. 214. 

1697. .] ~Hc Sew art’s Estate (1874), 

L. R. IS Eq. 278 ; 30 Ij. T. 355 ; 22 W. R. 025, 
Annotation .•■‘-'Reta. He ‘ “ Itectory (1885), 53 L. T, 

241. 

1698. — Treated as permanent investment for 
future costs -Costs of one reinvestment already 
borne by promoters— Order providing former 
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reinvestment to be treated as permanent invest- 
ment.] — Re Gedling Rectory (1885), 53 L. T. 
244. 

Amwlation : — Consd. Nopton’s Charity (1906), ‘J2 T. h. ]{. 

442. 

1699 , Not necessarily treated as permanent 

investment for future costs — Rule of practice.]— iic 
Nepton’8 Charity (1906), 22 T. L. H. 442. 

1700. Fund invested originally In Government 
securities — Change rendered necessary by act of 
Government — Promoters liable.] — Re IIhown (1 890), 
59 h. J. Ch. 530 ; 63 L. T. 131 ; 38 W. U. 529, C. A. 
Annotation: — Refd. Jtr, Gasclec, [1901] 1 Ch. 923. 


8ect. 7.— costs of REINVESTMENT IN OTHER 

LAND. 

See Lands Act, 1845, s. 80. 


I tenant for life for reinvestment .] — Re De Beauvoir 
(1800), 2 De G. F. J. 5 ; 29 L. J. Ch. 507 ; 2 
L. T. 304 ; 0 ,Tur. N. S. 593 ; 8 W. R. 425 ; 45 
E. It. 523, L. J.l. 

, AnmthfJio/ts :—Retd. lie iMok’fl Seitliuf.. (1862), 31 L. J. Ch. 

-195 ; Hr. Joiios’h Trust EfltaLo (1870), 39 It. J. Ch. 190. 

C. More than one ReinvestmenU 
{a) Under Special Acts, 

1708. General rule — Liability for as many in- 
vestments as necessary — To consume whole 
purchase-money.] — Wliere purcliase-rnouey of laud 
taken by a railway co. is in ct. to be invested in the 
purchase of other laud the ct. will allow all co.sts, 
charges expenses, according to the Act, of as 
many inv’^estments a.s may b(i necessary to consume 
tin; whole purchase- money. — Re IjONDON jSt Bir- 
MiNfaiiAiVi Ry. Co. to Northampton, Bx p, 
BoavERiE (1840;, I Ry. ( ’an. Cas. 229. 

1709. Promoters liable if not unreasonable nor 


Sub-sect. 1. — Reinvestment gi^nerally. 

A, TUle oj Fund, 

1701. Money standing to credit of cause — & 
not of matter of Act — Promoters not liable.] — 

Brown Fenwk^ic (ISOO), 35 L. .1. Cli. 241; 
13 L. T. 787 ; 14 W. R. 2.57. 
tnioiat ion : -Consd. Drake r. (Ji‘Oa\OH (1SS(»), 33 CUi. D. 
CUD, 


1702. 

Greaves (188<)), 3>3 


Promoters liable.] —Drake v, 
Cli. I). 009 ; 50 Jj. J. Ch. 133 ; 


vexatious — Numerous reinvestments.] — IJx p. 

FisuMON(iERs’ (k). (1S02), 1 Nevv Rep. 85; .*<ub 
nom. Re London Bridge Appro A(j:uiw Act, Bx p, 
FisHMONtJERS’ Co., 7 L. T. OOS ; 11 W. R. SI. 

1710. Two investments.]— London & 

Birmincuia.m Ry. Co., Bx p. Eton (Jolle<ie 
(RRo\n)ST «Su b^ELLows) (1842), 3 Ry. Can. Cas. 
271 ; 0 .Jur. 90S. 

1711. — — - — .] -/iV London isi Birmingham 
Ry. Co., Bx p. Boxmool*. Wasi’e liANDs Tiujstees 
(1811), 3 Ry. .Sc Cixn. Cas. 513 ; 3 L. T. O. S. 1 ; 
8 .fur. 307. 


55 L. T. 353 ; 31 \V. R. 757. 


R. Whoi Persons ahsoJuiely entitled. 

1703. Promoters liable.] — A railway co. took 

under their comi)ulsory powers hifid which wa.s 
S(‘U.led in such a way that a fathei* son had at 
tliat time boi\vee»i them Gu; abse’atc; beneficial 
interest. The i)ureliase-mon(;y as fixed by arbn. 
wa,s ])aid into (;t. The ]jef ition asked f hat. part 
of th(‘ fund should bo applied in paying oil a nitgo. 
created aft-er the })ayment into et. : -Held : (1) the 
owners wt*re ontithsl t o have part of fhe fund paid 
out' to them as ahsolufdy eiiliUed, at the same 
t.im<; to have anot her part- reinvested in the pur- 
chase of land, to be settled to somewhat ilillerent 
iis(;s, at- the i*.\pi;nse of ttii; co. ; (2) ii(;titioneif! 

must p.’iy the costs of the ml-gees.’ app(;arance. — 
Re .loNjcs’s Tjulst Estate (1870), 39 L. .1. Cli. 190 ; 
18 W. R. 312. 

Annohftions : — Js to (2) N.F. Tie Olivo’s Estate (1890), 44 

(;h. D. 316. Reid, lie Ituok’M Trusts (1890), 13 It. 637. 

1704. Purchase-money of leaseholds — 

Reinvestment in freeholds.] — Re 1*arker’.s Estate 
(1872), L. R. 13 Eq. 495 ; 11 L. J. Ch. 473 ; 20 
L. T. 12 ; 20 VV. R. 289. 

1705. — — Purchase-money of land devised to 
trustees upon trust — Reinvestment in property to 
be settled upon trusts of will.] — Re Dodd’s Estate, 
Re Lands CcAi;8i<:s Consoijdation Act, 1845, 
Re Hodborn Vacley Improvement Aut, 1804 
(1871), 21 L. T. 542 ; 19 W. R. 741. 

1706. Promoters not liable— Payment out to 
ofllclal trustees of charitable funds — Scheme 
approved by Charity Commissioners.] — Re Bishop 
Monk’s Uorfield Trust (1881), 43 L. T. 793 ; 
29 W. R. 402. 

1707. Promoters liable - Devise of real estate in 


1712. .] -Re London A:. Birmingham 

Raidway Co. Ait, Bx p. Lougiiton (Rector) 
(1849), 5 Ry. .Sc Can. Cas. 591 ; 13 L. T. O. S. 399 ; 
14 Jur. 102. 

1713. Four investments.] -Re Merchant 

Taylor^* Co. (18 47), 10 Beav. 185; 50 E. R. 009. 
Annotation : —Retd. Jones v. Lewis (18ol)), 2 II. & Tw. 406. 

1714. — Purchase-money large — ^Three invest- 
ments.] St. Katherine’s Dock Co. (1814), 
3 Ry. A: Can. Ckxs. 511; 8 .lur. 450. 

1715. Four investments.] —Re London 

Bridge Improvement Act (1847), 11 .lur. 958. 

1716. — Jones p. f^EWis (1850), 

2 Mac. G. 103 ; 2 Jl. Tw. 400 ; 19 L. .1. Ch. 
539 ; 11 Jur. 873 ; 12 E. R. 03. 

Annotations : — Cousd. Kx p. Eishiuouf^ers’ Ck). (1862), 1 
New Hep. 8r>. Refd. He Olive, Olive o. VVesiermaii (1886), 
34 Oil. D. 70.. 

1717. Six investments .] — Bx p. Sr. 

Katharine’s Hospital (1881), 17 Cli. 1). 378; 
11 L. T. 52 ; 29 W. R. 195. 

Annotations : — Refd. He (kiiTjiif^e Co-op. Assoini. (1883). 
48 L. T. 308. Mentd. He Wood’s Estate, Hx p. Works & 
Coiurs. (1886), 31 Ch. JL 607. 

{h) Under Lands Aet^ 1815. 

1718. Investments not vexatious — Or In very 
small amounts.] — Re Woolley's Trusp, Re East 
cV; West India Do(;ks A; Bir.mingilvm .Junction 
Railway Act, 1810 (1853), 1 Eq. Rep. 100; 21 
L. T\ O. S. 149 ; 17 Jur. 850 ; 1 W. R. 407. 
Atuwlaiions : — Consd. He Hardy’s Estate (18.^i4), 2 Eq. Bop. 

634 ; He, Lauds tJIauses t’onaolfdation Act, 181.'>, Ex p. 
(V>j»h;y (1858), 4 Jur. N. 8. 297. Refd. He fpswiidi & Bury 
St. EilmuiidH By., Ex p. Eteii (’ollej^e (1859), 7 W. B. 710. 

1719. For benefit of parties — Several 

investments.] — Re St. Bartiioi/imew’s Hospital 
(Trustees) (1859), 1 Drew. 125 ; 7 W. R. 224 ; 
02 E. R. 103. 


strict settlement by person absolutely entitled — 
Land taken subsequent to date of will — Petition by 


1720. Portion of fund.] — Re Bran- 

don’s Estate (1802), 2 Drew. Ac Srn. 102; 32 


PART XU. SECT. 7. SUB-SECT. 1.— B. 

1. Promoters not liable — l*urchasc- 
nioneij of settled land — Lands (*SV;^^^.) AeL 
1845, 8. 79.} "*lu applieatiiui by 

marriatj’e-cojitraei trustees to uplift 


money oouwUpned by a ry. eo. under 
above Act 8: invest as aut-lioi'ined by 
th(; luarriagc -contract or pi’oscribetl by 
tbe ’rrusls Acts, or in the pnv<;baHe of 
heritable subjecirt : — i/cW ; llietruHlocs 


woro not. entitled under above sect, to 
receive troiii the promoters the ex- 
penses re-luvestinj? the money. — 
Glovku (Manuka’s Tkuwtkks) (1893), 
30 8c. L. H. 658.— SCOT. 


2 
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Compulsory Purchase op Land and Compensation. 


Sect. 1.— Costs of reinvestmmt in other land; 
sect 1 . C. P- ; sub-sec t. 2, 

L. .U'ch. 20 ; 7 L. T. ioii ; 9 Jnr. N. S. 11 ; H 

""--“second investment.] - M 

Afj'Ehuoy’s Estate, it 

JiinxoN Hv. (U). (18(U), .11 Jj* , 13 W. It. 

131. 

p {(. Price exceeding Amount deposited 
Balance ^imvidcd bfj Peiitioners. 


1735. .] — JEx p. Christ Ciiuroh, 

D (1906), cited in [1900] 1 Ch. 618. 

Annotatiim: -Distd. lie CHark, [lOOC] 1 Gh. 615. 

1736. “.] — Jie Clark, [1900] 1 Ch. 

01.6 ; 75 L. .1. Ch. 325 ; 95 L. T. 1 13 ; 54 W. H. 
3S5 ; .50 Sol. .Jo. 310. 

Amiotfiiion : — Folld. lie Lyriii &r Fakonhain Ry. (ExtonHion) 
AcA; KS.SO (11)00), 100 h. T. 4X2, 

1737 . .]~-T\*e Metropolitan Ky. 

Co. tfc OONVILLE & Caios Colle(RS, Caaibriixje 

(1887). [1906] 1 (?h. J). 019, ri. 

' '* Ts—iu 1 1„ A iin.iicii'^n lev oi. TVfiO rfinfjUf/iTj 




1738. 


Under special Act giving no 


LU Hit' Aitv..- 

ad van! ageoiLs purchase boy ond 

monev in ct. it will direct the extra costs to bo 
ixiid out of 11.0 money in ct.— AV Manciikstku & 
HinMJNcatAM KAII.WAY Act, A'* j). Newton 1811 ), 
4 y. ct C. Kx. 518 ; 10 L. . 1 . li^x. Eq. 49 ; IbO hi. K. 

1112 . 

1723. Costs of promoters Increased.] — 

Pc Mortii Midland Hy. Co., Px p. Palmerston 

ELD «t 1 iTN(X)LNSIITRl': JtAII 

iE ( 1818 ), 1 (‘ Him. 159 ; 

1725. No extra costs incurred by 

increased investment,] — Be Buanmku’s Estatp: 
(18191 14 Ti. T. O. H. S 3 ; 11 .lur. 236 . 

AunuUihxmA ; -Folld. Be Lovebaii<l’B 8. E. (1 8(50). .')() L. .1. Gh. 
')4 ‘ A.-U. r, RuuhcstcT ( orjiii. (1S(»7), 10 L- !• 4U8. 

1726 , .|— 7 iV Elliott’s Trust 

( 18 . 51 )/l 7 E. T. O. H. 241 , 


power to apportion costs — Promoters not liable for 
any costs.) — Be Crput Nojmi of England Uy. 
Co., Px p» Tetley (1815), 4 Jty, ct (’an. (!as. 
55. 

AJinotuthm : — ^Consd. Be Slu'fflold & Lincoliisliiro Ky. Act, 
Kx 'p, Hodge (1818), IG Sim. 150. 

1739. Promoter liable for costs of application.] — 

Pe Bagot’s Settled Estates (1866), 14 L. T. 159 ; 
11 W. K. 471. 


P. Ahorthw Proceedings. 




15 : 


Pro- 

855), 

. U. 


^ mr%rf 


.] — 7\*e Southampton ct 

ItY. Co., Kx. p. Kin(j’s Collecje, 
S.52), 5 l)e (1. it Sin. 621 ; 61 P. It. 

.]- -y»V liOVIOHAND’s SlOrPLED 

860), 30 L. .1. Ch, 91 ; 9 W. K. 12. 

^729 Part of purchase-money 

paid by Crown.l -A.-O. r. Ko(<iiester Coupn. 
(1807), 10 li. T. 408 ; sub vom. A.-il. v, HoriiESTER 
CoRPN., Be WA'rr’s Charity Trustees, 15 NV. K. 

Consd. Bf Mol. l{y. & Gonvillc & Calua 
ligt' (1887), [lOOGJ 1 I li. (»10, 11. 


— Costs of petition apportioned in 

stamp & other 

IT, Be I’OWKR’S 

Esq’ATE Act, tlS7(>] 

Annotation : — Dbid. Be 
A/.l 1HX0 (1000), 100 

1732 . 


I 

Ky. (ExtciisioJi) ■ 

i 

.STON i 


1 f di2. •) J';'., 

(Pii'in'ETUAL Citrao'E) (1889), 37 W. it. 400. 

Annotations -Consd. Be COark, ^ ‘ WoVui^atoiT 
Adamson, Ex p. Mcirorulilan lioard of WoikB (1801), 

llOOGJ 1 Gh. (>20, II. 

Aj)poi‘tioTniR“nt of costs when several funds, stc 

, Form of order .] — Be TiONDcjN <t 


1 K. & .1. 413; 1 .lur. N. S. 

520. 

Annotation : — Consd. Be Ilatftcld’p Estate (ISGl), 20 Beav. 
1570. 

1741. Abortive attempts to reinvest -Under 
Lands Act, 1845, s. 80 Promoters not liable.] — 

1858), 4 .1 ur. N. S. 297. 

Be l])svvicli lY Bury St. Edmunds P.y., 

ji. ii.,,.... .,0 (18.^)0), 7 W. R. 710. Expld. Bt 

C.’aruey’s 'J’ruKts (1872), 20 W. R. 107. 

1742. Under special Act — Promoters* 

liability doubtful.]— iiV Mc’Donaj.d's Triists of 
the Will, /h 

(18()0), 2 E. *4’» 1..1' , \r V... . ... 

1743. Proposed investment disapproved of by 

court— Promoters not liable. p. Stevens 

), 15 .lur. 213. 

1. lie Hardy ’ri Katate (J854), 2 Eq. IRqu 

.1 -i/c Hardy’s Estate (1851), 

2 Eq. Pep. 034 ; 23 li. T. O. S. 125 ; 18 .lur. 370 ; 
2 W. K. 390. 

1745. Proposed investment approved of by court 
— Subsequently abandoned —On account of expense 
— Promoters liable.) —Be Norjii Stafiordsiiire 
1?Y. Co., J',r p. \’auJ)KEy’s q^JiusTS (1801), 3 (jliJT. 
224 i. .1. Cli. 885 ; t L. T. 735 ; 7 ,liir. N. S. 

0. li, 391. 

— For want of good title — Pro- 

ble.J — Px p. lloLYWELT, (Heitor) (1805), 
Srn. 103 ; 0 Nt‘W l((q>. 350 ; 1 1 Jur. N. S. 
VZ. 11. 090 ; sub }toni. Be Wisbeach, St. 

lVE.S & CAMlilUDGE PY. tV)., Kx p. IIOLYWELL 

(Hector), 35 L. J. Ch. 28 ; 12 E. T. 720 ; 13 W. It. 
900. 

Annotation : — Folld. lie. Carney 'ri Truritri (1872), 20 W. K. 107. 

1747, — .] — Be (’arney’s 

Trusts (1872), 20 E. T, 308 ; 20 W. K. 407. 

1748. Bonft fide attempt to reinvest — Promoters 

ley’s Trust, Pe East c\t West 


1734 . 


e < 1 . l !1 r, 

^ -Be 


Metrorolitan Hoard of Works (18J1), cited in 

[1900] 1 C}i. 020, n. , 

An.notution : — Refd. Be Clark, [100(>1 1 Ch. 01.). 

PART Xll. SECT. 7, SUB-SECT. 1.— 

C. (b). 

1721 i. InveHtmentsjwt rexatinuR —iyr 
of parties — ^Second investment .! — 


tVJU, .. . 

jie Ipswich iY BJiry St. E 
(1850), 7 W. R. 710. 


lOxpenKCH of reinvcritlii^? the - 

money ih not eoiiflned to one appiica- 

J 1 „ 1 .,4 V, K.tiuf.u l»f fl 
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F. Other Cases, 

1749. Private Act providing for costs of rein- 
vestment — Provisions extended to subsequent Act — 
Promoters liable .] — Fe Theasuky Louds, Ejt. p, 
.FianMONOEiiH’ Co, (183G), 1 My. & Cr. 07 ; 40 
E. R. 535. 

AnmAation : — Mentd. A.-G. r. Avou Gorpn. (l8Cri), 03 Bcav. 

07. 

1750. Money paid in under private Act -Subse- 
quent Act repealing former Act & incorporating 
Lands Act, 1845 — Promoters liable under former 
Act.] — Fe 8t. Katiip]rinp:’s Dock (Jo. (1800), 1 1 
W. R. 978. 

1751. Tenant for life with power to sell under 
Lands Act, 1845, or Settled Land Acts — Agreeing to 
sell under promoters’ Act incorporating Lands Act, 
1845 — Sale treated as if under Lands Act, 1845 — 
Promoters liable for costs.] — D entinck (Lady) 
& l.<oNDON North Wp:stern Ry. Go. (1895), 
12 T. L. R. 100 ; 40 Sol. .To. 130. 

1752. Form of order- Upon approval & execu- 
tion of conveyance ” to be inserted.] — Fc Ipswkui k, 
Bury St. Edmunps Uy". (Jo., p, Eton Collec:e 
(18.59), 7 AV. R. 710. 


Sub-sect. 2.- -R.einvp:stment in I^vrticlilar 

(Jases. 


A, FuilduKjf Jh'bidldbujy etc. 

See Tj.an(ls Act, 1815, s. (>9. 

1753. Erection of new building - Costs of ob- 
taining orders — Reinvestment not within terms of 
special Act — Promoters not liable.] /<V (Ik eat 
WE8Tp:iiN Ry. ( V)., Fx p, Madon (1815), 4 Ry. k 
Can. (^as. 19 ; 9 .lur. 74. 

1754. ' — Promoters not liable.] Ff 

O X FO I { I ) , A Voi { ( ' ESTPIR AA' ( )L\ E I { n A JVI I ‘'I'( )N 1 iV. 

(V)., Fx p. Meiavarp (oi: Miiavarp) (1859), 27 
B('av. 571 ; 29 T;. .1. (4i. 215; 1 L. T. 1.53; 0 
.Inr. N. S. 478 ; 51 10. R. 22(). 

Distd. /»V Kffil (’oil'll, Hy., Ex p. C^aiiicrbury 
(1802), 7 L, T. 24(» ; lie Lntliropp’K Cliaiily (1800), L. U. 1 
Pbj. 4 07. 


1755. — Promoters liable. | -Jte AViiit- 

p^iELp (Tn(’UM1}p:nt) (1801), 1 ,lohn. A:. II. 010; 
30 L. ,1. Ch. 810 ; 7 .hir. N. S. 909 ; 70 10. R. 888 ; 
sid) pcnn, Fe London, (4iatiiam A: Dovp:ii Ry. (^c, 
AViittp'jecp’s (Inc umbent) Casi-:, 5 L. 'r. 313; 25 


,J. r. 093 ; 9 AA^ ]{. 70)1. 

-Folld. He Liitliropji's C’Jiarily (1800), L. U. 1 
107. Mentd. He Lauds (lauhvs Acl, 184.'», Ex p. 
PuinriRT (180.5), 0 Ntuv Rep. 32(i. 

1756. Architect’s & surveyor’s fees — Pro- 

moters not liable. I — Fc Biitchers’ (’o. (1885), 53 
L. T. 191. 

1757. Promoters liable.] — Fc Arden 

(1891), 70 lu T. 500, C. A. 

1758. Rebuilding — Costs of obtaining orders — 
Promoters liable . | — Fe Southampton A: Dor- 


(dlESTJOR, ll AITAVAY AcT, Fx p. TlIORNEIl’s (UlARlTY" 
(1848), 12 L. T. O. S. 200. 

Anmdalion ; Apld. Ex p. Wliil flold (1801), 30 L. J. Ch. 816. 


1759. — Re Kent Coast Ry. 

Co., Ex p, Cantbubur-y (Dean k Chapter) (1862), 
7 T. 240 ; 10 AV. K. .505. 

1760. & expenses consequent thereon 

— Promoters liable .] — Fx p, St. Alphaoe ([’arson, 
ETC.) (1880), 55 L. T. 311. 

1761. Alterations dc improvements — Costs of 
obtaining orders - - Promoters not liable.] — He 
BirciviNGiiAMHiffRii: Ry. Co. (1850), 1 1 .hir. 1065. 
Annntationa : — Distd. He L. IL & 8. (-'. Ity. (1854), 18 Boav. 

608. Folld. Exp. Mohvard (1851)), 27 B«*av. 571; Rc 
Whitfield (1861), 7 .liir. N. S. 1)61). Distd. He Kent Coast 
By., Ex p. Caulcrhiiry (1862), 7 E. T. 240 ; lUi LatJiropp’s 
Charity (1866), L. B. 1 E«J. 467. 

1762. — Promoters liable.] —Re Chiolse.a 

AV^aterwohks Co., Fx p, St. .John’s C^iuindi, 
Fulham (Minister k Ciiuruhwardens) (1856), 
28 L. T. O. S. 173 ; 21 .) . I*. 19. 

1763. .]-- RV LATHROPP’S ('IIARITY 

(1866), L. R. 1 Eq. 4(>7 ; 35 B(^av. 297 ; 13 L. T. 
784 ; 14 AA^ R. 326 ; 55 E. R. 910. 

1764. - .J — Fx p. (3AYPOJ.E 

(1873), L. R. 16 Eq. 571 ; 12 L. .J. Cli. 
776 • 29 L. T. 51 . 

Annointion.< : Mentd. Ex p. Newton Heath (1806), 11 W. R. 
615 ; He L. C. C., Ex p. Beuiiirij,dou (1001), 84 L. T. 808. 

1765. .] Fc Lymincton Bap- 

tist Chapel ^’rustees, | L877J AV. N. 226. 

1766. Procuring & fitting up temporary accom- 
modation — Costs of petition for payment out — 
Promoters liable .] — Fc St. 3’ir)MAs’8 Hospital 
(1863), 11 AV. R. 1018. 

Costs of pa-ytnont out gcMierally, see Sect. 8, post. 


B, Discharge of I)icuinhra)fccs, 

Sec Lo-nds Act, 1815, s. 80. 

1767. Costs of petition so to apply purchase- 
money— Payable by promoters.] - -Fc Liverpool A: 
Man(’1iester Railway Act, Fx p. Trafford 
(1837), 2 A’, it (J. Ex. 522 ; 160 E. R. 503. 
.fano/ah'ea.s* - Folld. Re Bi'thlcui Ilospilal (1875), L. B. 10 

Kq. 457. N.F. He Mark’s Trusts, |1877] W. N. 63. Consd. 
He (Jaselee, [lOOlJ I (.'li. 023. 

1768. — RV Sheffield AVaterworks 
Co., Fx p. Sheffield Town Trustees (1860), 21 
J. I’. 8J9 ; 8 AV. R. 602. 

1769. Stanley of Alderley’s 

(IjORI^) Estate (1872), L. R. 11 Eci. 227 ; 26 L. T, 
822. 

1770. — '.] — Fc Mark's Trus'ts, [1877] 

AV. N. (53. 

1771. Costs of application of purchase-money 
in —Not payable by promoters. | —RY* Eastern 
( k>uNTiEs Hy. (Jo., Fx p, Hardwicke (Earl) 
(1818), 17 L. J. (Jh. 122 ; 12 .lur. 508. 

vl7/a»>/ah«uis ; - Distd. Hr L. ^ B. S. C. By., etc., A’x p. 
Haherdashers’ Co. (1851), 23 L. T. (J. S. 216. Folld. JH. 
jM. S,, etc. By., Ex p. Shellield Corpji. (1855), 21 Beav. 
162. 

1772. .] RV Manchester, Sheffield, 

ETC. Ry. (Jo., JtJx p, Sheffield (Jorpn. (185.5), 21 
Bt-av. 162 ; 25 L. .L (4i. 587 ; 26 L. T. O. S. 116 ; 
2 Jur. N. S. 31 ; 1 W. R. 70 ; 52 E. R. 821. 

Annotations : Folld. He Hadtield (1861), 30 L. J. (4i. 278 ; 
Ex p. Loudon (Uirpn. (1868), L. Jl. 5 Eq. 118. Distd. A’x r. 
Alaiuditvster (1873), 28 L. 4’. 181. 


PART XII. SECT. 7. SUB-SECT. 1.- F. 

m. Expenses of re-entailum -I'ro' 
Jiahle.] — An heir of entail in 
possi'Hsion of nu outaih'd eslale, pari 
of wliieli liad heen taken hy a ry. 
under eoinpulsory flowers, jircsenlrd 
a petit Wui to uplift tlm fuirchase inoiuiy 
of the Jands taken, A: HppJy it in imr- 
ehasinjr a herit aiile i»roperty held hy him 
in fee Kunple, to he seltle(l on tJn^ heiivs 
under the entail: — Held : under Land 
(S(;ot.) Act, 184 5, H. 75), the promohu's 
were liable for expeti'^es <d ti remit, to 
a man of skill as well as to a man of 
business ; hut not liable for i'xpenso 
of service of petition upon next heirs 
of entail. — B lythbwood (Lokd) v. 


(»T..\Sfjnw Ac SonTii ^^'K.sTKKN By. (.^y, 
11014] S. C. 726 ; 51 tfe. L. H. 623.— 

SCOT. 

PART XII. SECT. 7, SUB-SECT. 2.— A. 

n. AUcraiums tC* im prove nnnts — 
(Utsts of applyinu Ihc 'tn'iee. — Proinotcrs 
lidhle.] —A ry, eo. took Jands undei’ 
Lends (Scot.) Act, 1845, A:. eonsip:iied 
t Im pi’iee Held r liahh* for costs ol 
appl.v imj it in puyiinr for improvenu iits 
on an entailed estate.-— tin \nt r. 
EOTNmTlWJH, I’KKTIT AC DU\lH'.r RY. 
Co. (1851), 13 Dunk (Ct. of Sess.) 1015 ; 


23 Se. .lur. 167.-- SCOT. 

PART XII. SECT. 7, SUB-SECT. 2.— B. 

o. Costa of iJciUwn so to apply 


purclinse-nioney -Xot payable, by pnt- 
inoters — H hen rosts borne in prior 
apj)liration.] — Wliore <iu order iiad 
heen made on ]»etiti<»n ]>y a tenant for 
life for payment, out of dividends of 
jHircimso-inoney of lands compulsorily 
taken, costs ot Yhieh h.avo heen horuo 
hy a ry. eo.. A: t lie Imjant subsequently 
se(‘ks to have the ])ureluise-inoney 
applied in disehanTo of iiKoimhrances, 
the et. will not, order the (*o. to l)ea.r 
costs of the latter application, except 
for advertisonn'iits wiiere Dieso were 
dispensed with on t he prior application. 
- Be Dum.ix, WioRLuw & Wrxfokd 
By. Co., J^ix p. BiCHAllPS (1800), 25 
L. R, Ir. 175.— IR. 
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CoMruLSORY Purchase op Land and Compensation. 


Sect 7.- — ('osls of reinvestment in other land: Sub- ] 
2, /y., C’., D. ; sub-secis. 3 <£• 4, A. B.] | 


1773. 


.] — Jtc Sheffield Watpuiworks 


Co., Bx J). SUEFFHi:LD ToWN TjlLISTEJOy (1860), 
21 J. r. 819 ; 8 \V. R. 602. 

1774. .]— JiV Mark’s Trusts, 

W. N. 63. 

C. Purchase of Lcascliolds. 

1775. Petitioners being reversioners in fee — 
Promoters liabie.]-- Px y. Manchester (Dean & 
Canons) (1873), 28 D. T. 181. 

1). Copyholds. 

1776. Enfranchisement of — Promoters liable.] — 

Upon a pdilion ihat certain money paid into ct. 
l)y a railway eo. nx)on the purchase, of land might 
be applied for the })ni*pose of enfraiKdiising other 
pro])erty belonging to the vendor: — Held: under 
Lands Act, 1S15, enfrancliisenient of copyholds 
was t‘qui valent to reinv(\slment in other lands, A. 
1})(5 ct. liad powt'i* to direct such an application 
of tli(‘ mon(‘y, iS: t ht‘ railway co. must pay the costs 
incuj'j’cd thereby." Dixon v, .Jackson (1856), 25 
L. ;i. Ch. 588 ; 27 L. T. O. S. 53 ; 1 W. II. 150. 

1777. Costs of two sets of trustees - Pro- 

moters liable.]" Pr CiiEsiiuNT CoLLi:(Ji], Pc New 
River Co.’s Act, 1852 (1855), 1 ,lur. N. S. 095 ; 3 
W. R. 638. 

Avnofaltoii : — Refd. Dixon r. Jackson (185C), 27 L. T. O. S. 
fill. 

1778. Investment in — Fine on admission — 
Promoters not liable. | — Pc Kastijjn Counties Ry. 
Co., P.c y. Wadjiatvi (kiLLPXir: (1858), cited in 25 
L. J. (’h. at p. 757 ; .31 L. T. (). 8. at p. 120 ; 4 
,lur. N. S. at p. 174 ; 6 \V. R. at p. 403. 

Annotation : — Consd. 7?c Eastern Counties lly., JCx p. 

Siovrifon (1868), 27 J.. J. Ch. 756. 

1779. ■ - — ■ — — '— .] — 7jV' Kastern (’ounties 
Ry. Co., Pxp. Sawston (Vicar) (1858), 27 1^. .1. Ch. 
755 ; 31 I.. T. O. 8. 120 ; 22 .1. R. 800 ; lJur. N. 8. 
473 ; 6 W. R. 402. 

P, Pcdcniption of Land Tax. 

See Lands Act, 1845, s. 80. 

1780. Under private Act — Redemption by tenant 
for life before Act — Right to reimbursement out 
of purchase-money — Promoters liable. I — Pe 
London & Rikmintjham Ry. Co., Px y. North- 
wick (1834), 1 Y. A V. Lx, 166 ; RiO L. II. 68. 
Annotations Folld. lie liiverjmol & IManehcbter liy. Act, 

18:{7. Kx p. Tiairorcl (1S87). 2 Y. & C. Ex. .522. Coiisd. 
lie ItotliUin HoseitaJ (I.S75), L. It. Ih I0<|. 457. Mentd. 
lie Oakham (Uinal (184 3), 1 1 j. 7'. (). 8. J2; Coiiscns v. 
IIuiTib (1848), 17 L. J. g. H. 273. 

1781. Authorising reinvestment in “ lands, 

tenements & hereditaments Promoters liable.] — 

Px y. 8t. Katharine’s Hosrjtal (1881 ), 17 Ch. D. 
378 ; 44 Ti. T. .52 ; 2J) AV. II. 405. 

Annotations — Mentd. He Ca.rriag’c Co>oj>. .Snpjjly Associi. 
(t8.s3), 48 L. T. 30S ; lie Wood’s EstuU*, Kx p. U'orKs ^ 
Dnildings (knurs. (I8Sti), 31 Ch. D. 007. 

1782. Under Lands Act, 1845, s. 80- -Though 
not specincally mentioned — Promoters liable.! — 

Pc 8uRh:wsiiURY A- Uereford Railway Act, 
184(i, Px y. Reddoks (1851), 2 8iii. tf. 106; 
3 L(p Rep. 137 ; 21 J., J. Ch. 175 ; 65 E. II. 481. 
Amiotaiion : — Consd. lie Bctldem llosi)ilal (1875), L. U. 19 
Eq. 457, 

1783. — Pe London, Briohton 
& 8oUTii (.-OA8T Ry. Co. (1851), 18 R(‘av. 608 ; 23 
Ji. T. O. 8. 216 ; .52 L. II. 230. 

Annotations : — Cousd. lie Dethicm llospiUil (1875), L. It. 


Eq. 457. Reid. He Oasoloe. (19011 1 Ch. 923. Mentd. 
Hendall v, Blair (1890), 45 Ch. D. 139. 

1784. .] — TtJc BetHLEM lltWITAL 

(1875), L. R. 10 E(i. 457 ; 44 L. J. Ch. 406 ; 23 
W. R. 644. 

Annotations : — Consd. He Qasolco, (1901] I Oh. 923. Refd. 
Exp. St. Katharine’s Hospital (1881), 17 Ch. D. 378. 


8iJB-sE(rr. 3 . — Costs incidental to Bujtt 

1785. Costs of purchase —Which purchaser has 
voluntarily agreed to pay Promoters not liable.] — 

Pe North STAFFORDsuiitE II y. Co., Pxy. Alsaoer 
(Incumbent) (1851), 22 L. T. O. S. 344 ; 2 W. R. 
324. 

1786. Ordinarily borne by vendor -Though 

purchaser agrees to pay them — Promoters not 
liable.] — Px y. (3iriht’s Hospital (Coverncjrs) 
(1875), L. R. 20 Eq. wJ,.,. 

.• -Consd. He Temple Church Lands (1877), 47 
L. 3. Ch. ICO. 

1787. .] -Pc Tetmplio 

(•iiURCH Lands (1877), 17 L. J. Ch. 160 ; 26 \V. R. 
250. 

1788. Reference to master — To report on title — 
Promoters liable.] -AV ]<)as'j'ern Counties Rail- 
way Act, Px y. Marsh (1811), 5 .lur. 502. 

1789. As to purchase of two separate pieces 

of land- “Account taken of amount due on mortgage 
— Promoters liable.] — Pc Bristol ExirrioR 
11 Y. Co., Pxy. Cress WELJ. (18 M>), 7 L. T. O. 8. 2; 
10 Jur. 86. 

1790. Purchase completed previous to 


reference to master — Lands Act, 1845, s. 69 
Promoters not liable.] — Px y. Bouveriio (1818), 
5 Ry. ifc CiUi. (^as. 131. 

1791. Second petition— Investment in land sub- 
ject of another suit - Promoters liable, j — 
(’arpmael V. rjU)FFiTT (1851), 23 1j. j. Ch. 165; 
22 L. T. O. 8. 64 ; 17 .lur. 875. 

Annotation : — Reid. Haynes v. Burton (1801), 1 Drew. & 8m. 
483. 

1792. Death of vendor pending examina- 

tion of title — Bill rendered necessary against heir 
— Promoters liable.]— Ap.mitacp: r. Askham, Pc 
J^oNDoN iV North AVesteicn Ry. Co. (1855), 1 
.Jur. N. 8. 227. 

Annotaiiou : — Consd. Barker v. Veuahics (1805), 31 L. J. Ch. 
420. 

1793. Obtaining reconveyances- Of existing 
incumbrances — Reconveyances taken by vendors — 
Promoters liable only by consent.] - Jones v. 
I^EWis (1817), J De (1, tV 8m. 245 ; 0 L. T. O. 8. 
168 ; 11 Jur. 511 ; 63 E. II. 10.52. 

Annotniions : — Consd. Ex j). Eis?m)onj?t!rH’ Co. (IS02), 1 
New Bep. 8.5. Refd. He Olivo, Olivo v. Wo'-it-ennan (ISSiJ), 
34 Ch. J). 70, 

1794. Investigation of title— Counsel’s fees — 
Promoters partially liable.] — Pc Jones’s 8i<rr'ri.i:D 
E.states (18.58), 27 L. .1. Ch. 706; 1 Jur. N. 8. 
887 ; 6 W. 11. 762, L. JJ. 

1795. Solicitor’s costs— Solicitors Remuneration 
Act, 1881 (c. 44) — Solicitor for purchaser - Pro- 
moters liable.] — /I'r Merchant Taylors’ 
(1885), 30 Ch. 1). 28 ; 54 L. J. Ch. 867 ; 52 1j. T. 

775 ; .33 W. H. 603, C. A. 

Annotation : — Consd. He MoriJran, [1915] 1 Ch. 182. 

1796. Election to be paid under 

old system — Promoters liable.] — AV Bridewell 
JTo.spitai. iV M utropoutan Board of WoitKs 
(1887), 57 L. T. 155. 


PART XII. SECT. 7, SUB-SECT. 3. 

p. Costs of purchase 


ui»on 1 lie purchaser cowls of the Tlie luomoLerri must not ho Imrdeiied 

I purehaHc wlilcii in an open contrm;! with any costs whicli (he purciiaser 

Ordinarilu would bo borne by the vendor, the has been foived t-o incur by unreason- 
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1797. Purchase of easement — Scale 

fee not applicable — Promoters liable. | — Ur. 

Sanders’ Seitdeaient, [1890] 1 Oh. 480 ; f)5 
h, .1. Oh. 420 ; 74 L. T. 201 ; 11 W. R. 385 ; 10 
Sol. .To. 318, 0. A. 

S^er, Q,l 80 i Nos. 1251, 1202, ante, 

Sre, furlher, Soijcitors. 

1798. Surveyor’s charge- Hyde’s Scale — Pro- 
moters liable.]— A. -O. v. Drapers’ Oo. (I8r>9), 
L. R. 9 Eq. 09 ; 21 L. T. 051. 

1799. Charity lands — Costs of enrolment of con- 
veyance — Promoters liable.] —Ex p, (Jiijm.st’s 
Hospital (Ooveunors) (1801), 4 New Ihsp. 14 ; 
10 L. T. 202 ; 12 W. R. 009. 

1800. Costs of scheme for application of 

purchase-money cy-prijs — Promoters not liable.] — 
Be St. Raul’s Schools, Finsbury (1883), 52 
L. J. Dh. 454 ; 48 L. T. 412 ; 31 W. R. 424. 
Annotation: — Consd. Rc Wood Orc(‘.ri (Josi)cl ITall Cliarity, 

Kxp. Middlesex County Council, IIDOU] 1 CJi. 2(13. 

1801. Costs of lease granted by trustees to 

vendor as part of purchase agreement Promoters 
not liable.] — Bx p . Thavie’s (4iarity 4'rustees, 
11905] 1 Ch. 103 ; 71 L. .1. Ch. 320 ; 92 E. T. 287 ; 
53 \V. R. 310 ; 49 Sol. .Jo. 282. 

1802. Death of sole petitioner — After order 
obtained — Promoters liable to pay costs to execu- 
tors.j--7/6’ Yoi?l (1873), L. R. 10 Eq. 107 ; 42 
L. .1. Ch. 900. 


Su B-SECT. 4 . — Rartljos. 

A, Bcinvcsltucnl i/nic/utlly, 

1803. Vendor of land proposed to bo acquired — 
Served with & appearing on petition — Not entitled 
to costs against promoters.] - 7’. • Vorksihre, 
Doncaster (Riole Rv. Co., Uc Dylar’s Esm’Ate 
(J855), 1 .lur. N. S. 975. 

1804. Remainderman & trustees Served with 
& appearing on petition by tenant for life -Under 
private Act— Not entitled to costs against pro- 
moters.! — A’c Rowes’ Ks'jate (I SCI), 4 Now JC*p. 
315 ; 33 L. J. Ch. 711 ; 19 L. T. 598 ; 19 -lur. N. S. 
817 ; 12 W. 1C 929. 

^tnnolnlion Refd. Rc Gore Lan;?toii’ri Entatos 1871), 

10 (_.'h. App. 330, II. 

1805. Incumbrancers — General rule.] — Rails 
of certain settled estates wtTe taken by two cos. 
A the purchase-money paid into c(-. under Lands 
Act , J 84 5 . Two .S(!parat e peti (ions f oj' reinvestment- 
in land w(Te ]m\sent(‘d by t he tenant for life of tiie 
estates, tfc served on certain iioiiion trustees 
})ersous having cliarges on the estates. At the 
iiearing of the petitions tlui counsel for petitioner 
A resps. held separat e bi'kifs on each ])et-ition : — 
Ilcld : Uio cos. must pay the costs of one petition 
only. 

\VI lenever there is a shnjile petition for tlie 
iM ‘in vestment of purcluuse-moiiey in land tiie 
proper coume is to servo such i)oi*sons as nit gees. 


Peyton’s SE'rrLEMENT (1850), 2 Jur. N. S. 1013 ; 
4 W. R. 380. 

1807. Ecclesiastical land — Bishop attending in 
master’s office to consent — & appearing upon 
petition in court — Entitled to costs against pro- 
moters.] — Ex p, Creech 8t. Michael (Vicar) 
(18.52), 21 L. .1. Ch. 077. 

1808. Ecclesiastical Commissioners appear- 

ing to consent — On being Improperly served with 
petition — Not entitled to costs against promoters.] — 

Exp, London (Bp.) (1800), 2 DeG. F. iSc J. 14 ; 29 
L. .1. Vh. 575 ; 2 L. T. 305 ; 3 L. T. 224 ; 24 J. R. 
on ; 0 Jur. N. 8. 610; 8 W. R. 405, 714 ; 45 
E. It. 520, L. J J. 

AnnotationH : — Folld. Ro Byron’s Estate (1SC3), 1 De 0. .T. & 
Sni. 358 ; R(^ Carlisle &. Slllotli By. (18G3), 33 Benv. 253 ; 
Re M.-i-ryport By. Act (I8G3), 32 lieav. .3117 ; Re 
Merton tiollejfo (18(H), 1 Do G. J. & Sin. 361; Rx j). 
Lontlon (lorpn. ''S68), L. B. 5 Bep -118; Ex p. Triuity 
CoUomto. Ciiinlnio^o (1868), 18 L. T. 810; Jic Loiffli’s 
Kstatc (1871), 6 Ch. Apx>. 887 ; Jte G(H’o batiKton's Et»talOH 
((87.>). 32 b. T. 785. Distd. Ex p. Sr. Burl, lioloi new’s 
Hospital (1875), L. B. 20 En. 360. Folld. Ex p. Bllston 
(1880), 37 W. B. 160 ; Rr St. Alban ’j. Wood St. (1801), 
66 L. 'r. 51. Expld. Re HisboTistfale Eoimdatlon, [1804) 
1 ('ll. 185. Consd. Rc JMot. By. & Gonvillo N: Cains 
Collevre, CainhriiljJTe, 110061 1 (Ui. 610, n. Rofd. Ex p. 
Eecl. (‘oinrs. for EnKland (1865), 13 W. U. 575 ; Ex p. 
Alanchester Dean & canons (1873), 28 L. T. 181; fie 
AianolioKl-cr tSr Leeds By., Ex p. Uaskell (1876), 2 Ch. D. 
360 ; Jte Clark, 11006 J 1 Ch. 615. 

1809. Land subject of administration suit — 

Remaindermen & trustees Served with & appearing 
upon petition -Not entitled to costs against pro- 
moters.] — Be Lancashire Yorkshire Ry. Co., 
Wilson v. Foster (1859), 29 Rp«av. 398; 28 

L. .1. Ch, 110 ; 32 L. T. O. S. 250 ; 5 Jur. N. S. 
113 ; 7 W. R. 172 ; 53 F. K. 951. 

Annotatitnis .'- -'Consd, Haynes v. Barton (1861), 1 l)r(^\v. & 
Sin. 183. Folld. HennUver v. Chafy (1865), 11 Jur. N. 8. 
0 1 0. 

1810. Remaindermen & tenant for life — 

Served with petition as parties to suit — Entitled to 
costs against promoters.] — Haynes v, RAirroN 
(1891), i Drew. k. Srn. 483 ; 30 L. J. Ch. 801 ; 4 
L. T. 794 ; 7 Jur. N. S. 999 ; 9 \V. R. 777 ; 92 
]<:, 11, 193. 

Annotations : — Distd. Rc L. & S. W. By., /'.V jf. PhlllipH 
(1862), 7 ij. T. 152. Apld. Rc Brii>c (1863), y Jur. N. S. 
151; Paterson v. Paterson (1861). 3 New Bop. 657. 
Folld. llaynoii v. Barton (1866), L. li. 1 Kq. -422. 

1811. — Fund standing to credit of cause as 
well as in matter of Act Petition by tenant for 
life served on all parties interested — Promoters 
liable for parties so served.] — Rradsuavv r. b^VNE, 
Be fiONDON k North Western Ry. Co. (1892), 

1 New R('p. 159 ; 9 .lur. N. S. 199. 

1812. Settled land — Promoters liable only for 
costs of petitioner— Costs of other persons properly 
served out of funds.] — Be Ijogge's Estate, Be 
IkiRTSMowrii Railway Act, 1853 (1890), 8 W. R. 
559. 

(-osls uf rein vcsliiiciit iu other lauds, see Sect. 7, 
suJ)-soct. 1 , ante, 

H, Uelnvestpicpl In Dlsrlianjc of J orwohrauccH, 


k aimuiiaiits with a copy of the pcititioii, k to pay 
JO.s*. for costs with an intimation that- if they 
appear at tlie- hearing they will probably not g(^t 
l-lieir costs. Unless this is done such persons will 

be entitled to their costs. Be Gore Langton’s 

Estates (1875), 10 Cl\. App. 32S ; 44 L. J. Ch. 
405 ; 32 h, T. 785 ; 23 W. R. 812, L, J J. 

Annotations : — Consd. Rc llalKload UuRed Charities (187.5), 
L. B,. 26 Eg. 4 8 ; Jte Pattisou’s Devised Estates, Re 
PaDiflon’s S. B. (1876), 4 Ch. 1). 267. Refd. Itc Artizaiis* 
Labonn^rs’ Dwellinisrs liiuiroveimnit Act, IS75, Ex p. 
Jones (1886), 14 Ch. D. 621 ; Its Buek’s Trusts (1865), 
39 Sol. Jo. 601. 

1806. Costs of service on — Borne by pro- 

moters.] — Be Eastern Counties Ry. (Jo., Be 
Lands Clauses C'ONsoliuation Act, 1815, Ex p. 


1813. Incumbrancers — Appearing on being 
served with petition- -Not entitled to costs against 
promoters.] — Be Lancaster k CAit lisle Ry. 
Co., J^i.r p. Yeates (1847), 5 Ry. k Can. Cas. 370 ; 
12 Jur. 279. 

1314.. ,] — Be Hatfield’s 

Es’late (No. 2) (1893), 32 Heav. 252 ; 55 E. R. 
99. 

AtuwliilionH : — Consd. Ite Ardzaiis’ iHihoiirers’ Dwellings 

Jniprovenu'nt Act. 1875, JfJx p. .Tones (1886), 14 Ch. J). 
021. Refd. Re. Buck’s Trusls (1865), 13 R. 637. 

1815. Mortgagee of tenant for life — 

Entitled to costs against promoters.] —Re 
Brooke (1894), 10 L. T. 890 ; 12 W. R. 1128. 

Not entitled to costs against 
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CoMPULsoRV Purchase of Land and Comrensation 


Sed. l.— Cosis of reinvcshneni in other land: S\ 
sect. 4, B. ; sub-acri. 5. Scd. 8 : Sub-sed. 1, A. 
ii'lB. (r/). (/>), ic) cC- id). C'.J 

promoters.] — Be Jonios’s Th.ust Estate, No. 
a)itc, 

1817. Promoters* liability limited to costs 

tendered on service.] — IlAiiSTEAT) Unitp:i) (.Uiaiii- 
TIES (1875), L. K. 20 Eq. 48, 

— Consd. Itc I’attison’s Devisod KKtatoK, Itc 
j;attisoii8 S. K. (ISTd), 4 (’h. D. !i07. PoUd. Be ArtlzaiiH’ 
&. Labourers’ J)wc*llfiuj:s liii])roveinoiit Act, 187 ^ 1 , J<Jx p. 
Jones (1880). 14 Ch. i). 024. Refd. Be lluck’s Trusts 
(1805), JO Sol. Jo. (501. 

1818. Remainderman -Appearing on petition by 
tenant for life — Entitled to costs against pro- 
moters.] — Be Eltrnkss Ilv. Co., Be Homney (1803), 
3 New 287. 


SlJIl-SECT. 5. — APl*f)RTIONMENT BE'l’WEPJN 
Severaj^ 1 Promoters. 

BccHqcL 11, 


Sect. 8.— COSTS OF PAYMENT OUT. 

See Lands Act, 1815, s. 80. 


Sun-sEirj’. 1.— To Persons absolutely 

ENTITLED. 

A. In Generah 

1819. Who entitled to costs — Not parties to suit 
to establish rights of claimants to fund.]— Be 

Hore’s Estate A: South Devon Py. Co. (1810), 
5 ily. aV Can. Cits. 502 ; snb tiom. lioRK r. Smith, 
Be South Devon Kailway Co.\s Act, 13 L. T. O. S. 
390; 11 .lur. .55. 

Aniuttationa : —Apld. Be li. & Y. By., Wilson r. Foster 
(185H), 2(5 Beav. 398. Gonsd. Haynes Bii.rtou (18(51), 


1 Drew. & Siti. 48.3, Refd. MeJlini? v. Bird (1853), 22 
L. J. Oil. 599; Houniker v. C’Jiafy (18G5), 11 Jur. N. 8. 
919. 

1820. What costs included — Costs of application.] 

— Tof'p’s Estate (1850), 20 1.. T. O. S. 200; 2 
Jur. N. S. 131. 

1821. Not of absolute transfer of stock — 

Where compensation money invested in stock — 
Under special Act.] —Be IjAnd’s Trust (1858), d 
K. & .1. 81 ; 32 L. T. O. S. 35 ; 70 E. IL 31. 
AnmiUitionfi : — Consd. Be Motford (18G0), (5 Jnr. N. 8. 790 ; 

Be (Jiicrry’H S. K. (18G1). 31 L. .T. Ch. 38 ; Be Uarrisou’H 
E«t.ttto (1870), L, It. 10 Eq. 532. Foll(i. Be Wlillains’ 
ICstatc (1S71L L. H. 12 Eq. 488. 

1822. .] — Be Mousley’s Trust 

(18.58), d K. & .1. 80, n. ; 70 E. H. 37. 

Annotatiinia :■ — Consd. Be Ilarriaon’s Estate (1870), 40 
L. J. Ch. 77. Refd. Be Wood’s Kst^ite, Kx p. Works & 
BiiildiU 4 ?H Comra. (1880), 31 Ch. D. G07. 


1823. Costs of part owners — ^Employing separate 
solicitors — Promoters liable.’— iVcNi cm h.ls’ 'Frust 
Estates (1800), 35 L. J. Oh.' 510 ; 11 W. IL 475. 

1824'. Part payment out — Another part re- 
invested — Promoters liable.] —Be Jones’s Tr-ust 
Estate, No. 1703, ante. 


1825. Whole fund not to be paid out — 

Promoters liable.1 — Be 1a:)Wry (1873), 29 L. T. 
233, L. J.J. 

1826. Application for whole fund to be paid 

out — Costs of summons in so far as It failed dis- 
allowed.] — Be .Jacobs, Baldwin v* 1*esc:ott, [1908 J 


2 (Ul 091 ; 78 L. J. Ch. 21 ; 99 L. T. 720. 


1827. Costs of infant devisee— Sale to promoters 
after devise —Death of testator before completion 
— Promoters liable.! — Be Manchioster South- 
pout By. Co. (1850. 19 Beav. 305 ; 52 E. B. 391. 
Amuttation : — Mentd. Uaynos v. Uayuea (18G1), 1 Drew. & 
Sill. 42G. 


1828. Where doubtful title- No wilful default or 
delay on part of owner — Promoters liable.] -Jie 
Woodbuhn’s ’I’rust (1805), 13 L. T. 237. 

1829. No provision for costs of payment out in 


PART XII. SECT. 8, SUB-SECT, 1. A. 

q. Jl'/io fill (tied to costs- Xoi 

jiurlics who arc each in dcfaidl .] — A 
teimrit, at will, liuviiiK a.;^r(*ed lo 
l•o.sHes^n^nll t)f lands, Hiil»su(iuent ly re* 
fused p(»ssessioii. unless his sister, who 
had an ecinal interest, was also satisfied. 
The money was otYeivd lo lie paid oji 
Ids Hiving? possession, hut was not. 
formally tendered. The eo. Indj^ed 
the sum aj^reed on in et. to the separate 
credit/ of the tejiant, alJt'^inp: in the 
warrant Ids refusal (o aeeejd it u.s t.he 
ri'ason for tiie lodj^jiient : IJiUl : tlie 
tenant Mas; entitled lo draM’ tin' entire 
immey out of ef. Costs r<*fused, each 
party Jiavinf? been in default. -Hr 
Soi’TU E/\hti<;un Ry. (Jo. (1819), 12 
i. Eq. Jt. IR. 


r* Xol promolcrs for nioti 

when cant i nidi)!/ order fo 'pau out iroi 
a raid .] — All uppli(‘ation to draw out, 
ct. a sum Jod^red tlare ])v a ry. ( 
could lmv(' lieen a^ oided li.-nl the c 
oil britiKiiiff in the money, ohtaine<i 
CO til inn i UK" order lo jtay^ it out : 
fit Id : tJje eo. ivere lialile for tiie eoi 
of the motion.- p. CukmF/N 

(iKKAT SoUTJlF.KN WKSTFRN R 

Co. (1852), 4 Ir, Jur. 182.- IR. 

s. - — - Not ou'7icr v'ho V'ilfu 
nculects to malcc IJjton (;oi 

pulsory purchas(^ of land, under j 
Act incorpomtiiif; Lands Act, 1845, 
Haihvay (Jr.) Act, 1851, tiie purchast 
Jotl^fcd in ct. the compensation awai 
as the o\Mi(‘T had failed to delivtjr 
statement of title witliin the time ju 
Hcrihcd Ity notiet's imhlished umit'r tj 
Act : — Jhld : owner slioiild bear li 
own costs of (lra%\ii 4 ,^ the money out.- 
CoRPx., Kx p. Downy 
(1881), 7 L. li. Jr. 173.— IR. 

— -'-■I— -The owner < 
lands taken declined to acceitt 11 


compensation awarded or to make 
tille, A' the money lodfred in ct. : — 

Jf(td : the oMiier’s costs of a])]»lieation 
to draiv the inomw out must l»e ))oruo 
by iiim, lie bcinir iruilty of “wilful 
defa\jlt “ within Lands Act, 1 815, s. 80. 
- 'Be Rosokfa GpaktuiVNH A: \Vall\(’E 
(19UG), 4 0 1. Ji. T. 211.— IR. 

18201. JVh at costs included— Costs of 
apiilicatiou.l — Xotwithstandua!: pre- 
vious (mle.rs for payment to a tenant 
for life of dividends on pnrehase- 
money of lands compulsorily taken, 
costs of wdiieJi Jiave been borne by 
the eo., tiie et. will order the eo. to 
pay the cost ol an applleation liy the 
tenant for ]»aymei.t out of ct. of tho 
corpus to trust, CCS umler Settled Jairnl 
A(d, 1882. tScrus wh(;re ajqdl. was 
absolutely entitled to tlm fund at tJie 
time w hen the apidicatioii for jiayinent 
of di^ide^dH only wa.H ma.de.-- Jie 
BfI.FAMT Coni'N., J(c (iKFAT NuimiKUN 
Ry. (’()., /»V JlALLVCASTI.F IlY. CO., 
Nr p. IlAnnFrmjN (Vik('()it.nte8,s) 
(1893), .31 L. K. Jr. 258.- IR. 

1820 ii. — • - — — -An arhif<u' or- 
dained 0 ry. CO. to deposil in hank tiio 
sum lie foiuul due by tlumi fur an 
estate acquinul by^ them ; & lie also 
ordained tlie i»ro|)rietor to arrant a dis- 
l»ositi«m of the land ; which lie failed 
to do. The ry. eo. consigned tho 
money & eomidetiid their tille under 
Jjands (Scot.) Aet, 1845, f. 7G -Held : 
tlie e.vpense of an application for 

arrant to ujilift Die eonsi^rneil money 
formed a valid <di.arKe ajj;aiust the 
ry. eo. — ^]\rov(’KiFFl'' r. El>i.\ituiniu tS: 
(Jlas(H)W Rv. (;o. (1857), 19 Dunk 
(Ct. of S(^sM.) 283 ; 29 Sr. Jur. 139. — 
SCOT. 

1820 iii. Costs of ajiplicalion — 

Under Prison's Act, 182G.] —Be Bal- 
LINASLOE U.MON VVOKKIJOUSK (18G7), 


I. R. 1 Eq. 331.--1R. 

1820 iv. Under special 

Act.] — J'urehase-iiioney iiad been jiahl 
under a special Aid, providing’ tliat 
the ct. might order cAjamses of all 
jiureliases made with the funds in 
piir.suanee of the Act., together witli 
nee,e‘;sary eo.sts charges of obtaining 
sue!) ord(‘r “ to lie i)aid l>y the eo. 
lodging it ’’ y/rld ; et. had no power 
to oriler the costs of drawing out to 
b(! paid hy the eo.— Be Ut^stfk (Ja.val 
C o, (Sc, Loud 1’kim vtk (1872), 1. R. G Eij. 
208.— IR. 

u. - - — Costs of nrififinu crceuUoii 
of potrer of attorneu to draw out- Pro- 
inotirs tialde.]-- Be (jODLfv (18J7), 10 
1. Eq. R. 222.— IR. 

1828 i. Where d.ouhtf id tille- Noinlfu 
default or dilnu on pari of inortunoees — 
t'roinoters liaf}le.\ -A corpn. acquii’cd 
comimlsorily under Lands Acts, 1815, 
land included with othci* lands in a 
mortgage to a Jiuilding society, 
served notice on the som'tdy ottering 
eomjHMi.sal ion for tlieir interest. Tin' 
society intimated tiiat they made no 
claim for coiniamsation jirovided no 
rcduet.ion was made in their lenant.s’ 
rents. Tho eorpu. piihlislied statutory 
notices reijuiring pensons interested to 
deliver a statement of their claim &; 
ail alistruet of title on w'hie.li it w’as 
founded. Tlie owner furnished an 
abstract, sliowing mortgage to (he 
soeiedy, but, failing to make title & Die 
<'orpii. Jodg(‘d amount of award in ct. 
Dn tho aiqdication of soehdy' for jiay- 
ment out to tliem as mortgagees 
co.stfl of applleation;- 7/e/d.* they 
wert5 (mtilled lo Die sum in <d,., liad 
been guilty of no wilful iiegh‘ct, Tt 
were entilh^d to eo.sts. — Be Duultn 
C ourx. V. Cauruli. (1915), 49 1. L. T. 
60.— IR. 
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special Act passed in 1840 — Second special Act 
passed in 1855 with no special provision — Lands 
Act, 1845, incorporated — Promoters liable .] — Ttc 

Wood’s Estate, Ex />. Works Buiuhncls 
(k)MR.s. (1880), aj Ch. I). 007 ; 55 L. .1. (;h. 488 ; 
51 L. T, 115 ; ai W. K. 375 ; 2 T. \u K. 317, O. A. 
An)u>t<ilu)ns : — Refd. lie J\lillK’ Kstiito, E.C p. Woi’Uh Sc 
i'uljlic, JliiildinirM OoinrH. (l.SSO), (’li. D. 21. Mentd. 
(irahain v, l*ublj« Works Couir.s., IDJOIJ 2 K. IJ. 7Sl ; 

(Liquor Tmliic) 1 ’. Caiiiiou Brewery 

Brokerage.]— xSVr Sub-sect. 1, pouf, 

7?. Costfi of PcAUion, 

{a) In (U'Hf^raL 

1830. Lands purchased from tenant in tail — 
Entail barred on attaining majority -Promoters 
liable .] — He (Ire at Western Tty., Ex p. Marshall 
(1815), 1 Ph. 500 ; 1 liy. & Cnn. Cas. 58 ; 11 E. It. 
715, I,. E. 


chases ** — Promoters liable .] — Rc Spitalfields 
S cJiiooLS, <& Woods &; Forests Comrs. (IS70), 
L. H. 10 Eq. 071 ; sub nom. Re CHRIST OilLTRCH, 
Spitalfields, 1*arociiial (.’hauity Schools, 22 
L. T. 500; 18W. K. 799. 

AnnufaiionH : -Folld. He Trinipo'H EKtate, Clark v. Jolinsou 
(1870), 22 \i. T. 570. N.F. He St. Duiistaii-iri-tbe-Wost 
Charity Schools (I.S71), L. H. 12 Eq. 537. 

1840. .] --7i*c Tuuppo’s Estate, Clark 

I V. Johnson (1870), 22 ].. T. 570 ; 18 W. R. 800. 

1841. — — Promoters not liable.] — Re St. 
T)unstan-in-tiie-Wpjst Charity Schools (1871), 
Ti. It. 12 Eq. 537 ; 24 L. T. 013 ; 19 W. It. 887. 
Annotation : -Consd. He Stualcy of Ahlorloy'B Estates 

(1872), 20 L. T. 822. 

1842. Under Metropolitan Paving Act (Michael 
Angelo Taylor’s Act), 1817, s. 89 — Costs allowed.] 

— Re Saunders’ Estate (1809), L. It. 8 Eq. 081. 
Annnfations : — Consiu. He Moreeroii (1877), 7 Ch. D. 181; 
Exp. Mereors’ Co. (1879), 10 Ch. D. 181. 


AnnotntioarS : -Refd. Hr Birniiiiffliiim Hy., Ex p. Worooslor 
Collette, Oxford (IS-l.sL 5 By. Cmm. Cas. 147. Mentd. 
Hr 0. W, H,y. p. iMa.dou (1815), 1 Hy. (Sc Can. Can. 19. 

1831. Promoters not liable. | — Re 

Midland (<()17nti1']s ItY. (k).. Ex p. 'riioiioTON 
(ISIS), 17 L. J. Ch. 107; 10 L. T. O. S. 302; 
J2 Jur. i:i0. 

Annotai ion :—ConsA. & Apld. He Laiid’H Trust (1858), 
IK.iCJ. 81. 

1832. Lands belonging partly to infants— 
Petition on attainment of majority —Promoters 
liable.] -7t\j North Midland IIahavay Act, Ex p 

SLA^ri'llLS 

18 J,. J, Ch. 431. 

^Innofdtion : — Distd. Hr Doucastor's Esfafo (1855), 25 

L. ,1. Ch. 381, n. 

1833. Land of devisee for life with reversion to 
testator’s heirs- Two petitions by two co-heirs — 
Claiming funds on death of tenant for life.] 

SpooNJ5Ji.’s Estate, No. 1213, ante. 


{(I) Where no Express Provision in AcL 

1843. Costs of conveyance directed by first Act 
— Second Act directing payment into Court -Pro- 
moters not liable.] — Re Oakham Canal (1813), 1 
L. T. O. S. 12. 

1844. Act providing only for costs of reinvest- 
ment In other lands— Whether provision applicable 
to payment out — Promoters not liable.] — Rc 

Liverpool & Manchester Railway Act, Ex p. 
Molyneux (1845), 2 Coll. 273 ; 5 L. T. O. 8. 474 ; 


l)E\'isEE.s (1819), 5 Hy. A Ciiri. (Jas. 7(H) ; 


(13 E. R. 732. 

Annotatiftns : — -Consd. Hr Midland ConnfioH By., Ex p. 
Thornton (1818), 17 L. J. Ch. 137 ; tie Donoaatrr’s Estate 
(LS55), 2.) L. J. (Jh. 381, n. ; Rc Harrison’s Estate (1879), 
!i. B. 10 Kq. 532. Refd. He Strachan's Estate (1851), 
9 Hare, 185 ,* Molliiq? v. Bird (1853), 22 L. J. Ch. 599 ; 
He Laud’s Trust (1858), 4 K. J. 81 ; Hr. Mousoley's 
Trust (1858), 4 K. & .T. 8(>, n. Mentd. ’J’oft’s Estate 
(185(1), 20 L. T. O. 8. 290. 

1845. Promoters liable.] — Re Tiverton 


{h) Jurisdidion of (Unui. 


Market Act (No. 2) (1858), 23 Boav. 239 ; 53 
E. R. 889. 


S('<\ now, Ju(licatim3 Act, 1890 (c. 11), s. 5; 
see, (tlso, Sect. J, ntdr. 

1834. Where no express enactment - Land taken 
from owner under disability — No jurisdiction. 

Ex }}. E(.:C‘LhNIASTlCAL Co.MRS. FoR, 

(18()5), 5 New Hr]). 483 ; 12J..T.29I ; JlJur.N.S. 
4(51; 13W. H. 575. 

Annotafion : Consd. & Folld. Hr Harrison's Estate (1870), 
L. H. 10 ,')32. 

1835. Court of Chancery Money paid into Court 
of Exchequer -Costs beyond those authorised by 
special Act allowed.] - He Robertson (1857), 23 
B(‘a\ . i;’>3 ; 2(> J.. .1. Cli. 319 ; 28 L. T. U. S. 352 ; 
3 Jur. N. S. 781 ; 53 K. R. J7l. 

An notations Folld. Hr Tiverton IMarki'l. Ae(. (No. 2) 
(1858), 2(i BeJiv.231). Distd. hV .M<‘t turd (1 8(50 ), 0 Jur.N.S. 
790. N.F. He Harrison’s Estate (1870), \u H. 10 Eq. 
532. 

1836. Practice of Court of Exchequer 

not applied. 1---AV Mktkoih) (1830), 3 Jur. N. 8. 

793; 8W. R. (531. 

Consd. Hr ITiirrisrti’s Estate (1870), L. B. 
10 E<]. 532. Refd. Hr AVood’s Estate, A’.r p. AA'orks 
Biiildmirs Coiiirs. (JSSli), 31 Ch. 1). 007. 

1837. No jurisdiction.) - AV Williams’ 

^’iSTATE (1871), L. R.. 12 Eq. 488. 


Annotations : -Consd. Hr Metford (1800), 0 Jur. N. 8. 790. 
N.F. He IIurrison’H Estate (LS70), L. H. 10 Eq. 532. 

1846. .] Rc Edmeade's Estate 

(1830), 3 J.. T. 73; 3 Jur. N. 983; 8 W. R. 
327. 

Annotation : — Refd. He ('herry's 8. E. (1801), 31 L. J. Ch. 
38. 

1847. Promoters not liable.] — Re 

Mus(JR,ave {1‘830), 3 Jur. N. S. 797. 

Annotation: Mentd. He Harrison’s Estate (1870), L. B. 
10 Kir 532. 

1848. — .1 — He Ackers’ Trusts, 

Rc MAr(XESFii:i,D Canal .Act, Man<uiester 
it )Sheffip:li) Railway Co. Act, Manchester, 
Sheffield A Lincoi.nsiure Railavay Co. Act 
(1802), 7 L. T. 525 ; 9 Jur. N. S. 224 ; 11 AV. R. 
182. 

1849. — — Money originally paid into 

Court of Exchequer Promoters not liable.] — Re 

Harrison’s Es’I'A'I'E (1870), L. R. 10 Eq. 532 
40 i.. J. (!h. 77 ; IS W. R. 10(55. 

Annt}t(Uir)ns :■ - Refd. Hr Stanley of Aldersley’s Kstalo (1872), 
L. B. 14 Eq. 227. Mentd. He Merceroii (1877), 7 Ch. 1). 
181. 

Application of Judicature Acts .] — Sec 8cct. 1, 
sub-sucl. 2, a)ife. 


(r) Wlici’c Express Provision iti y\cf. 

1838. Provision for ** reasonable expenses” of 
petition — Promoters liable .) — Rc Makinnon (1814), 
2 H. T. O. S. 305, L.C. 

1839. Provision for “ expenses of all our- 


(\ InvesHgnibuj etnd Perfecting Title. 

1850. Cost of disentailing assurance — Sale by 
tenant for life — Payment to tenant In tail — Pro- 
moters not liable.! — Ex p. 1;AN({ton (1817), 10 
L. T. O. 8. 50. 


PART XII. SECT. 8, SUB-SECT. 1.— C. 

18501. Costs of (Jisrn la iti n <j 

Eutulled lands weie eoui- 
y taken tc the purcluiso iiiouey 


I (l<q)osited : a disontailintr <ieo<l was 
; ex«*eul('d & tlie ten.ant in tail in i)os- 
j schsiou petitioned for a transfer of 
: th(‘ fuiuls to him. The et. refnseil 
' to direct that the costa of the deed 


were pajabJo by the proinoterH.— 
]ir Mkiu'Uant SiurriNiJ Act, 1854, 
p:r p Allkn (1881), 7 L. B. Ir. 121. — 

IR. 
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Sect, 8 . — Costs of out: Sub -sect. 1 , C. ; sub- 

sects . 2, 3, 4 J.. d* IJ. ; suh-sect. (>.J 


1851. Promoters liable.] — lie 

Bju>oking’8 L)kvt8krh V. South Dkvon IIy. Co. 
(1850), 2 CilT. 31 ; 20 L. J. Ch. 151 ; 2 L. T. 201 ; 
0 Jur. N. S. 411 ; 00 E. R. 11. 

1852. Costs of investigating title — Persons 
claiming to be heirs.] — Re Si»oonru’8 Estato, No. 
1213, ante. 


1853. 


Claims by lessees under leases granted 


after notice to treat -Promoters not liable.] — Re. 
IMarylp:uonk Iaipj movement Act, 1808, Rx 
Topple (1871), 25 I.. T. 407 ; 10 W. R. 1058. 

1854. Costs of obtaining letters of administration 
— To estates of deceased beneficiaries - Not to 
estate of testator — Promoters liable.] — Re I.loyd & 
Noimi JjONDon Ry. (City BiiANcir) Act, 1801, 
1 1800] 2 Vh. 307 ; 05 L. ,7. Oil. 020 ; 71 L. T. 518 ; 
11 W. K. 522 ; 12 'P. E. R. 132. 

AntwfaiUma ~Apld. lie London United Truimvays Ac*l, 
1J>00, 1 Ch, r>3L Folld. lie ji. London 

School Moanl, [1911] 2 Ch. 517. Refd. lie Thanios 
Tunnel ( Ihdherhitlio & I’atclill) Act, 1‘JOO, [lOOSJ 1 Ch. 


1855. — — Two administrations— Pro- 

moters liable.] — Re (Ikkujs Exp, Eondon Scuocl 
Board, f 11)11] 2 Ch. 517 ; 83 L. J. Cli. 835 ; 111 
L. T. 931 ; 80 J. P. 35; 58 Sol. Jo. 790 ; 13 
lu {}. R. 27, C. A. 


SriJ-SECT. 2.- -To Otii]-:r Accounis. 

See, now, .Tiulicaiuro Act, 1890 (c. 1 1), s. 5. 

1856. Transfer to credit of suit— Administration 
suit Sale by devisees in trust — Promoters liable.] - 
l)iNx\iN(} V. ITendj^rson, ]!e York, Newcastle 
A: Berwick Railway Act, 1817 (1818), 2 Jlo G. A 
Sir. 485 ; 04 E. R. 210. 

Aniuftation : — Consd. Haynes r. Barton (1801), 1 Drew. & Sm. 
483. 

1857. Petition by remainderman dis- 

missed- Promoters liable for ordinary costs of 
common petition for investment.]— N ash v. 

(I8()8), 37 1.. J. (:li. 927; 19 L. T, 250; 10 
W. R. 1 105. 

1858. Suit by tenant for life — Promoters 

liable for costs of petition only.] — Re Pjcton's 
Estate (1855), 25 Iv. T. (). S. 22 ; 3 W. R. 327. 
AiiHoUitinn : — Consd. Haynes v. Barton (1801), 1 Drew. &: 8in, 

-183. 

1859. Account not entitled in matter of 

special Act -Promoters not liable for subsequent 
costs.] “ Eisher r. Ejsiipir (1871), [j. R. 17 

340 , 43 E. J. Ch. 202 ; 29 L. T. 720 ; 22 W. R 
038. 


1860. .] — Nock v. Nock, [1879 J 

W. N. 125. 

1861. To Official Trustees of Charitable Funds— 
Treated as petition for payment out — Promoters 
liable.] — Re Bristol Price Grammah School 
Estates (1878), 47 L, J. Ch. 317. 


SECT. 3.— On Amalgamation of 1*ro- 

MO'J’ERS AND TRANSFER OF POWERS. 

1862. Original Act providing for costs — Repealed 
on amalgamation Third amalgamation repealing 
two previous Acts— Costs payable by third company.] 

— Re Chester & Crewe Ry. Co., Ex p, Chetvyode 
(1849), 18 L. J. Ch. 418. 

Promoters not liable under original Act prior to 
Lands Act, 1845 — Subsequent amalgamation Act 
- Incorporating Lands Act, 1845.] — JScc Sect. 1, 
sub-scci. 1, B., ante, 

1863. Transfer of powers —From justices to 
municipal corporation Corporation liable.] — Jic 
(U)VENTRY J.i. (1854), 19 Bciiv. 158; 21 Jj. J. Ch. 
589 ; 3 W. H, 111; 52 E. R. 399. 

Apportionment ot costs.] — See Srnt. 11, post. 


Sub-sect. 4. — Biu>kerage. 

1864. Brokerage on sale — Costs of investment 
not taxed — Promoters liable. ] — Re 1 d xaii’s Settled 
Estate (1853), 2 W. R. 199. 

4865. Petition by persons absolutely 

entitled — Promoters liable.] — y»V JMagdalen 
C oLJ,E(iE, Oxford, [1991 J 2 CIl 789 ; 79 L. J. Ch. 
821 ; 85 L, T. 179 ; 99 J. 1*. 23 ; 59 \V. R. 99. 

Apportionment of.] -See Sect. 11, sub-sect. 1, 
post. 


Sub-sect. 5.- - T\\uties. 

A. Ray)n( nl out (jeneralhj. 

1866. Legatees — Petition by devisee in lee - 
Not entitled to costs against promoters.]- ViV; 
Turner’s Esta'J'E, Ex p, Oxf(-)J{d A Rugby Ry. 
Co. (1851), 2 W. R. 111. 

1867. Incumbrancers Not entitled to costs 
against promoters.] — Re ilATFiEf.o’s Iv-^'I’A'I’e 
(1891), 29 Beav. 379 ; 51 E. P. 979 ; sub nom. 
Re Uadfield, 39 Ti. J. CU. 278 ; 7 Jui*. N. S. 383 ; 
9 W. R. 293 ; subscqurnl proceed toys, si(.b nom. Re 
Hatfield’s Est.ate (No. 2) (18(>3), 32 Beav. 252. 
Anvotations : — CoDSd. Re ArtizuiiK’ & LalamruiH’ DA\elliutfH 

J nii)r«)vcrnont Acl.lSTS, K.r p. Jonus (I HSU), 11 (Jh. D. 021. 
Refd. Re Ruck’s Truslri (189,")), 13 R. 037. 


1851 i. Coats of disentailing deed- 
Pronwiers liable .] — Costs of a 
nnlaiilTU? deed, necessary for i)ayinent 
of a fund in ct. lodged i)y a ry. co., arc 
payable by the co., & a special order 
will be made as to such costa.-- AV 
Navan & KiN(JseouitT Hr. (’o. v't 
Fi.voall (Earl), [1900J 1 I. R. 657.— 
IR. 

18541. (b)sts of obtaining letters of 
adiniiiiatralion -To estates of diefoavd 
benefiriuries^—Provwters liable .. Money 
wa.s paid into ct. by a ry. co., midcr the 
Land.s Act, 18-16, for leaseholds. I'er- 
hoiiH claiininj^ under their dcccaM*il 
father ai)pli(!d for payment, hut the 
et. decided that, other chihlreii, then 
dead, & havinj? no personal repre- 
sentatJxe.s, ljud taken vestoil interests, 
& declined to pay out until administra- 
tion taken out to tlieir cstatcH. One 
of the applets, took out administration 
t,() the deceased children, & obtained 
payment of the fund >-~IJeld : eo. 
should i)ay the co.sts of obtainintf these 


admiiiistrut ion.*^. -~Re Crrv of Duju.tx 
J rNC’jioN Rvsi., F..r p. Kiclj.y (1893), 
31 L. R. Jr. 137.— IR. 

1854ii. A— Re ]\Iii)- 

LAM) (lltKvNT WkwIKUN (illKT..\M') RY. 

(!o., Kx p. Roi;kk, 11891J 1 i. R. 110.— 

IR. 

w. Coats of order apjarinting irvsb e 
for pur]}<)ae of ReiUed Land Act, 1882 — 
Promoters not liabtc,\—~liy deed of re- 
set tlement, 1881, estates were limited, 
Hiibjtrt to chai^e.s created by a deed 
of hottlemciit, to the use of 11. for life, 
with rtnnaimlcrs over. Both deeds 
eontjiincd j)Owers of sale, but the 
trustees were not the same persons. 
1 Portions of one of the e,sl ates w(U‘(! tuktui 
by a ry. <*o., under compulsory powers, 
ineo![M»nd.ing Jiands Act, 1846, &. the 
imreliasi) money was i)Uid into et. 
H. o,]»pliod in the matter of that estate 
to have trustees of the deed of I8S1, 
aj)i)ointed trustee.s for the punjose of 
Settled Land Act, 1882, of tlie com- 
pound sctllomeut eousisting' of the 


t-uo deeds, is: an order was inado 
accordingly. On appleii. by H. for 
])a.vmcnt out of pmehase mon<*y to 
the trustees: Held: tiu? ry. co. 
sliould not pey costs of olitaining 
order appointing tiie trustees for tlie 
purpose of Set/tlcd Jjaud Act. — Re. 
Wa'j lau'OHi) Limkuu’K Ry. co.. 
Kx p. Hakljccii (Bakon), flStlOJ 
J 1 . K. 607 .- IR. 

PART XII. SECT. 8, SUB-SECT. 5.— A. 

y. J ne a mbrancers •— Whether entitled 
to easts against promoters — ‘ For ap- 
pearnnee to ctatsenl to paumeni ont 
(/J jmrrhase-moneg,]— Costs of ml goes, 
appiaiing ik. coiisentiug to ueiept, pay- 
nu'ut jul. of (‘t. of their H«‘cnrily from 
pnreliasi'-money of laruls taken by a 
ry. eo. subject to tJieir moitgage, 
ordered to be paid by the co. — Re. 
Wa’I’kiifokt), Dunuarvan & Lismouk 
Ry. Co. (1877), I. R. 11 E(j. 321.— IR. 

j5. — Application for pay- 

nient out remskd.] — A ry. co., having 
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1868. Promoters’ liability limited to costs 
tendered on service — & to costs ot affidavit of ser- 

vic ^] — Ke Halstead United Cuaiuties (1875), 
L. R. 20 Kq. 48. v ^ 

.--^CcmBd. Re PattiHon»8 DoYisod KstaUis, Re 
PatUHoun S E. (1870). 4 Ch. D. 207; Re ArUzanV & 

V*nV Rc Ruck’s Trusts (1895), 

^ol» J o« oOl* 

^ .]— 7^c Aiitizans’ & 

RABouREiis’ Dwellings lAiBitovEMENT Act, 1H75, 
PJx p. Jones (1880), 14 (Ui. D. (321 ; 13 L. T. 81. 
Annotation : — Refd. Re Ruck’s Trusts (1895), UU Sol. Jo. 001. 

/i5,?7?’oTr7r, — *1 — Rlck’s trusts 

(1805), 39 Sol. Jo. (iOl ; 13 R. 637. 

1871. Though incumbrance created 

after payment into court.] — lie Olive’s Estate 
(1800), 14 Oh. 1). 316 ; 50 L. J. Oh. 360 ; 62 L. T. 
626 ; 38 W. R. 150. 

Annotation .•—•Refd. Re Ruck’s Trusts (IS95), :5‘» Sol. Jo. GOl. 

1872. Lessor — Appearing on petition by lessee — 
Though not served or made formal respondent — 
Notice to promoters of claim — Promoters liable.] — 

tu LoNDON-StBEET, (JjlEENWICn, & JuONDON, 
(4IATJ1AM; A Dover RvVtlway (UiniTiiEii Powers) 
Act, 1881 (1887), 57 D. T. 673 

1873. Tenants in common — Appearing separately 
on petition for payment to incumbrancers -Entitled 
to costs against promoters.] — lie London A North 
Western Railway Co.’s Act, 1816, A IUkjry A 
Stameord Railway Act, 1816, /a Rkaye’s 
(Baroness) Settled Estates (186.3), 32 L. J. Ch. 
432 ; 0 Jur. N. S. 151 ; 11 W. It. 333. 

1874. Trustees — Served with & appearing on 
petition by cestui que trust Entitled to costs 
against promoters.! — lie Burnell’s Estate (1 861), 
10 D. T. 127; 10 Jur. N. 8. 280; 12 W. R. 
568. 

Annotation lie Kujflisli’s TiusIh (1 >S), 57 L. J. Cli. 

J U4b. 

1875. — .] — i^'x p. xJetropolitan 

ItY. Co. (1868), 16 W. R. 006. 

Annolatwn .'—Refd. Rc Eiiffli.sh’M 'I’ru.sls (LS8b), 57 L. J. Ch. 

J w i 

1876. Cestuis que trust — Respondents to petition 
by sole trustee & other cestuis que trust— Promoters 
liable for costs of all parties — -Except of one respond- 
ent lormerly petitioner.]— /A J.ono’.s Trust (1861), 
33 L. J. Ch. 620 ; 10 L. T. 21 ; 10 Jur. N. H. 117 ; 
12 W. R. 160. 

1877. Executors— Of guardian of Infant— Ap- 
pearing on petition by infant on attaining majority 
—Part payment to estate of guardian - -Promoters 
not liable.] — hV Sinclair, L(.)NJ)on Uasliotit Act, 
1852 (1867), 16 D. T. 471. 

1878. Promoters — Served where purchase-money 
paid in to credit of suit— Entitled to costs. 1—Rres- 
coi-r r. Wood (1868), 37 L. J. Olu 601. ^ 

1879. Parties served ceasing to have interest in 
fund— Appearing by counsel— Promoters liable. | — 
IJx p, London A South Wjcstekn Ry. Co. (1860), 
38 L. J. (4i. 527. 

1880. Vendors — ^Appearing as respondents to 
consent -To petition by promoters under Lands 
Act, 1845, s. 85 — Allowed costs in special cases.]- 
lie Tottenhaai A Hamrstead Junction Kv, C 
(1866), 14 W. R. 660. 

1881. Refusal to be added as 

co-petitioners — Promoters not liable.) — lie Hol- 
man’s Settlement, [1877] W. N. 272.* 

1882. Official solicitor — Appearing on account of 
neglect of tenant for life — -Fund exceeding £500 
not dealt with for fifteen years — Costs not payable 

taken lundH conipulHorily, Iodised the 
ariiuunl found by the arbitrator in ct.. 


o. 


I by promoters.] — Re Clarke’s Estate (1882), 21 
Ch. D. 770 ; 52 L. J. Oh. 88. 

1883. Tenant for life — Made respondent to peti- 
tion by trustees of will — Entitled to be separately 
represented — & to costs against promoters.] — lie 
PiGCiiN, Ex p. Mansfield Ry, Co., [1013] 2 Ch. 
326 ; 82 L. J. Ch. 431 ; 108 L. T. 1014. 

B, Transfer to Other Accounts. 

1884. To credit of suit — All parties to suit 
served — Costs not separable —Promoters liable.] — 

Ratten v. Catty (1852), 1 W. R. 210, n. 

Annotation : — Consd. Hay nos v. Baiton (I SGI), 1 Drew. & Sm. 
483. 

1885. Promoters not parties to appli- 

cations & proceedings —Promoters liable.] — Hen- 
NiKPRi V . Chapy, lie Manchester A Leeds Ry. 
(1860), 28 Beav. ‘^21 ; 7 Jur. N. S. 87 ; 54 E. R. 
505 ; siifiscqucnt proceedimjs ^ sub nont . Hennikeu 
V. Chafy (1805), 35 Bcav. 121. 

Folld. Sidnoy v. Wiliner (1SG2), 31 Boav. 
338 ; I’atorson v. Paterson (18G4), 3 Now Kop. G57. 

1886. Promoters liable for costs of 

petitioner & serving respondents — Not costs of 
appearance.) — Sidney v. Wilmer (No. 2), lie 
Clay (Jross Waterworks Act, 1856 (1862), 31 
Boav. 338 ; 54 E. R. 1160. 

Anmitationa •• - Folld. Henniker r. Cliufy (lcS6.5), it Jur. N. S. 
919. Refd. Re Enslish’s 8ottlcnieiit (1888), 39 Ch. i). 55G, 

1887. No adverse claims — Promoters 

liable.] — Eden v. Thompson (1861), 2 ilum. J\i. 
6 ; 10 T. 522 ; 12 W. R. 780 ; 71 E. R. 350. 
innolations : — Consd. lie liardiam (1881), 17 Ch. T). 329. 

Apld. Re Olive’s Estate (1890), 44 Ch. ih 310. Mentd. Re 
Brooshooft's Hettlmt. (1889), 42 Ch. D. 250. 

138 g, Costs of all parties beneficially 

Interested — Not payable if not joining in petition.] — 
Melling V. Bird (1853), 22 L. J. Ch. 590 ; 20 
L. T. O. S. 303 ; 17 Jur. 155; 1 W. R. 210. 

‘Innotaiiuns : — Consd. Re Iliriks’s Estate (1853), 2 W. K. 
108; Haynes v. Barton (18G1), 1 Drew. A Sin. 483. 
Distd. Re Brayo’s S. E. (1803). 32 Ji. J. Ch. 432. Refd. 
Re Piol oil’s Estate (1855), 25 L. T. U. S. 22 ; He iManeliester 
& J^eeds ll 3 %, Heuuiker v. Chafy (1800), 28 Bcav. G21. 

1889 . Instituted for raising legacies & 

charges upon estate — Defendants to suit served 6c 
appearing — Not entitled to costs against promoters.) 
— lie RicrroN’s Estate (1855), 25 L. T. O. 8. 22 ; 
3 W. R. 327. 

Annotation : — Consd. Haynes i\ Barton (18G1), 1 Drew. ASni. 
483. 

1890. Land subject to settlement — Trustees 

appearing by counsel on being served — Allowed 
costs against promoters.] — lie English’s Settle- 
ment (1888), :10 oil. D. 556; 57 L. J. Oh. 1018 ; 
60 L. T. 11 ; 37 W. R. 101. 

1891. To Ecclesiastical Commissioners — Pre- 
bendary formerly co-petitioner appearing as 
respondent — Not entitled to costs against promoters.] 
— Re St. Margaret, Leicester (Rrebend) (1864), 
10 L. T. 221. 

Ati notation : — Apld. Rc St. Albany, Wood Street (1891), GG 
L. T. 61. 

1892. To Official Trustees of Charitable Funds— 
Scheme binding on Interested parties —Costs of 
service on disallowed.) — Rc St. vVlban’.-^, VV^»od 
Street (Rector A Churctiwabdens) (1801), 66 
L. T. 51. 

Annotation : — Distd. A.-G. V. St. John’s Hospital, Bath, 
[1893J 3 Ch. 151. 


B-sE(’r. 6. Apportionment betwI'^on Sevioral 

IhtOMOTEKS. 

Sec Sod-. 11, 


invested or transferred to the ej’cdit of 
tlie Iliial award inude in 1871 : — Ifdd : 


aiiuui(j*iil appearhiK to resist an appli* 
eat ion for ]>ayineut should be borne 


V ill iinu-i Miwarti iiuuio m J ; — ti(ia : eauon lor payniem- saouiu we uome 

unnor itAilways (Ir.) Act, money could not bo paid out to owtnu* by the vo.— Aic Duiiun, Wicklow & 

II J poHROHSion. The co, , without, the consent of annuity holder By. (^o., Ex p. Jordan 

uOiLlior applied to have the money I charged thereon, & the costs of an (1891), 27 L. 11. Ir. 79. — IR. 
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JSccL 8 . — Costs of payment out: Sub-sect. 7. Sects, 
9 cC; 10 : Suh-sects. 1, 2, 2, 4, 6 d: 0.] 

Sub-sect. 7. — Other Oases. 

1893. Land taken subject to lease — Costs of 
half-yearly sale of stock — For purposes of distribu- 
tion — Promoters liable.] — lie Long’s Estate 
(1853), 1 W. K. 226. 

1894. Order for to follow words 

of Lands Act, 1845.] — lie Edmunds (1866), 35 
L. J. Ch. 638 ; 14 L. T. 243 ; stih nom, lie London, 
Chatham & Lover lly. Co., Ex p. Edmunds, 14 
W. R. 507, L. JJ. 

1895. Inclusion of another fund in petition — 
Promoters not liable for Increased costs.] — lie 
Lynn & Fakenham Railway (Extension)" Act, 
1880 (1909), 100 L. T. 432 ; 73 J. 1\ 163. 

1896. Fees for attendance — With consent brief 
— On behalf of lunatic — Promoters liable.] — lie 
Craven’s Settlement (1889), 6 T. L. 11. 105. 

1897. Before Accountant-General — Allow- 

ance of two fees.] — lie Butler’s Will, Ex p. 
Metuopolitan Board of Works (1912), 106 
ii. T. 673 ; 56 Sol. Jo. 326 ; 76 ,T. B. Jo. 88. 


Sect. 9.— COSTS OF PAYMENT OF DIVIDENDS. 


1898. Construction of special Act — Costs of 
obtaining order for payment — Not costs of payment.] 
— lie IIuLL & Selby Kaii.way Act, Exp, Althorpe 
(1839), 3 Y. & C. Ex. 396 ; 160 E. K. 756. 

1899. Promoters not iiable for costs of pay- 

ment.] — Mitchell v, Newell, Ec Manchester & 
Leeds Railway Act (1844), 3 Ky. & Can. Cas. 515. 

1900. No provision in Act as to costs — Subse- 
quent Act incorporating Lands Act, 1845 — Costs 
payable by promoters under latter Act.] — lie 
Bristol Lock Act & Colston Almshouses, Ex p. 
Society of Merchants (1853), 21 L. T. O. S. 17. 

1901. Costs of Sc incidental to petition — Payment 
to owner of land — Before conveyance made — Pro- 
moters liable.] — Exjj, Cofield (1817), 9 L, T. O. S. 
410; llJur. 1071. 

1902. Change occasioned by death — Death 

of vestry clerk — Payment to churchwardens Sc 
overseers — Promoters liable.] — lie Royal Ex- 
change Act (1850), 14 Jiir. 28. 

1903. Death of testator — Payment to 

tenant for life— Promoters liable.] — lie Lye’s 
Estait], lie Berks Hants Extension Rail- 
way Act, 1859 (186()), 13 L. T. 664. 

Annotntiov : — Reid. lit Brooshooft’s Scttliiit. (1889), 42 

Ch. D. i{r>0. 


1904. Death of tenant for life— Pay- 

ment to settlor on resettlement — Promoters not 
liable.] — lie Pick’s Settlement (1862), 31 L. J. Cli. 
495 ; 10 W. R. 365. 

Anmitations : — Refd. lie Shakespeare Walk School (1879), 
12 (’ll. J). 178 ; lie 13rooshoo(l‘s Scttlnit. (1889), 42 Ch. D. 
250. 

1905. Death of one of two Joint com- 

mittees of lunatic — Payment to surviving committee 
— Promoters liable.] — lie Ryder (a I*erson of 
Unsound Mind) (1887), 37 Ch. L. 695; 57 

L. J. Ch. 459 ; 58 L. T. 783, C. A. 

1906. Change of trustees — Payment to 

newly appointed trustees- Promoters not liable.] — 
lie Andenshaw School (1863), 1 New Rep. 255. 
Annofalion "Reid, lie Shukespearo Walk School (1879), 

12 Ch. D. 178. 

1907. Reconstitution of charily 


— Promoters liable.] — Rc Shakespeare Wai.k 
School (1879), 12 Oh. D. 178 ; 48 L. J, Oh. 677 ; 
28 W. R. 148. 

Annotation : — Reid. He Broosliooft’s Settlmt. (1889), 42 
Ch. D. 250. 

1908. Life interests — Costs of altering orders 

for payment — Promoters liable.] — Be Bazett’s 
Trustees (1850), 16 L. T. O. S. 279. 

1909. Payment of dividends on moiety 

of principal to tenant for life — Promoters liable.] — 
lie Hawker’s Trust, lie Bristol & Exeter Ry. 
Co. (1852), 18 L. T. O. S. 300. 

1910. Payment to purchaser of life 

interest — During life of tenant for life — Promoters 
not liable.] — Be Byrom (1859), 6 Jur. N. S. 261 ; 
7 W. R. 367. 

Annotation: — Refd. lit Shakespeare Walk School (1879), 
12 Ch. D. 178. 

1911. Costs of petition In Court of 

Exchequer paid by promoters — Promoters not 
liable for costs of petition in Court of Chancery.]— 

Be Wiltjams’ Estate (1871), Jj, R. 12 Eq. 488. 

1912. Costs of persons entitled in succession — 
Promoters liable.] — Be Birkenhead, Lancashire 
& Cheshire Junction Railway Acts, Ex p. Oil- 
den Hutton (Incumbent) (1856), 8 Be 0. M. & O. 
380; 27 L. T. O. S. 163; 2 Jur. N. H. 793; 4 

W. R. 582 ; 44 E. R. 436, L. J J. 

Annotation : — Reid. He Shakespeare Walk School (1879), 
12 Ch. D. 178. 

1913. Costs Of parties — Petition necessary on 
marriage of benellclary — Promoters not necessary 
parties Sc entitled to costs served.] — lie (irand 
Junction Railway Acts, Exji, IIordeicn (1818), 
2 Be G. & Hm. 263 ; 11 L. T. O. 8. 372 ; 64 E. R. 
118. 

Avnotaliimn : — Folld. lie Andenshaw School (1BG3), 1 Now 
Bop. 255. Refd. lie DiTlaiid’s Estate (1853). 1 W. B. 
139 ; lie Shakespeare Walk School (1879), 12 Ch. I). 178. 

1914. Trustees of settled estate — Petition by 

tenant for life— Fund subject of administration suit 
— Promoters liable.] — IIenniker v, ( 'HApy (1865), 
35 Beav. 124 ; 11 Jur. N. S. 919 ; 55 E. R. 812. 
Annotoiiun : — Consd. lit English's SetUmt. (1888), 39 Cli. D. 

55C. 


Sect. 10.— COSTS OF UNNECESSARY 
PROCEEDINGS. 

Hub-sect. 1. — Application by Petition or 

Hu maions. 

Procedure on ap])lication generally, see Part XI., 
Hect. 7, ayitv, 

1915. Applicant adopting proper procedure — 
Petition by person absolutely entitled to part of 
fund under £300 — Promoters liable.] — lie Clarke’s 
Bevisees (1858), 6 W. R. 812. 

1916. Petition for payment out of sum 

exceeding £1000 — Accrued interest not credited to 
account — Promoters liable.] — Ex p, Finsbury 
& City of London Havings Bank (Trustees), 
[1886] W. N. 150. 

1917. Applicant proceeding by petition instead 
of summons — Money paid in under Defence Act, 
1842 (c. 94) & 1860 (c. 1121 — Costs allowed — 
Future applications to be made in chambers.] — 

Re Befence Act, 1842, & Ordnance Board 
Transfer Act, 1855, &i Maynard’s Trusts (1861), 
30 L. J. Ch. 344 ; 3 L. T. 773 ; 7 Jur. N. H. 232 ; 
9 W. R. 330. 

Acquisition of land foi* dcf(*ncc of realm generally, 
see Constitutional Law. 


part XII. SECT. 9. 

a. Costs of persons entitled in 
succession — Promoters liable — But not 
for costs consequent on order ,] — Under 


Laiidn Acl, 1845, 8. 80, ry. co«. are 
Jiablc for fo.yt of orderw obtuinod by j 
8ueeei?8ive tenaiilB for life for payment 
to them of dividends aceruJiiK on stock 
purchased with the price of laud taken : 


])y them, & iiy them iiaid into ct. ; but 
not to any costs incurred ronsequent 
on the order . — Ex p. Goupon r. Bel- 
fast County Down By. Co. (1805), 
18 Ir. Jur. 1, — IR. 
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1918. Costs allowed U petition cheaper & 
more expeditious — Option of proceedings at 
applicant’s risk.] — Re Bethlehem & Bridewell 
Hospitals (1885), 30 Oh. D. 541 ; 64 L. J. Oh. 
1143 ; 53 L. T. 558 ; 34 W. R. 148 ; 1 T. L. R. 681. 
AnnotfUiom : — Refd. Ex p. Castlo Bytham, Ex p. Mid. Ry., 

11805] 1 Ch. UH. Mentd. lie MarUu & Varlow (1894). 
43 W. R. 247. 

1919. Costs of petition not greater than those 

of summons— No special order as to costs .] — Re 

Arnold (1887). 31 Sol. .To. 560. 

Annotation: — Refd. Re l)e Qrey*.s Entailed Estate, [1887] 
W. N. 241. 

1920. Petitioners liable.] — Re De 

Grey’s (Earl) Entailed Estate, [1887] W. N. 
241. 

1921. Transfer of funds to Official Trustees 

of Charitable Funds — Costs not limited to those of 
summons.] — Re St. Alban’s, Wood Street 
(Rector & Churchwardens) (1891), 66 L. T. 51. 
Annotation : — Consd. A.-O. v. St. John’s Hospital, Bath, 

[1893] 2 Ch. 151. 

1922. Where fund over £1,000.] 

— A.-G. V, St. John’s Hospital, Bath, [18931 
3 Ch. 151 ; 62 L. J. Ch. 707 ; 42 W. R. 172 ; 3 R. 
661. 

1923. After order declaring rights of parties 

— Costs limited to those of summons.] — Re 

Lancasiitue & Yorkshire Ry. Co., Slater v. 
Slater (1895), 64 L. J. Ch. 088 ; 72 L. T. 627 ; 
39 Sol. Jo. 485. 

1924. Applicant proceeding by summons instead 
of petition — Originating summons with concurrence 
of promoters — Promoters liable.] — Re Hicks, Ex p. 
Northeastern Ry. Co. (1891), 63 L. J. Ch. 568 ; 
70 L. T. ,529 ; 8 R. 319. 

1925. Successive applications— First application 
by summons — Second application by petition — 
Complicated matters — Promoters liable for costs of 
petition.] — Re Jackson, [1894] W. N. 50. 

1926. First application by petition — Second 

application by petition — Promoters liable for costs 
of both.]— Sanders (1891), 70 L. T. 755 ; 38 
Sol. Jo. 478, 


Sub -SECT. 2. — Puolixtty of Petitions and 

Affidavits. 

1927. Petition — Introduction of unnecessary 
matter — Reference to Master.] — Haire v, Lovitt 
(1818), 12 li. T. O. S. 306. 

1928. Not necessary to set out sections of 

statute.] — Re Manchester & Leeds Ry. Co., Ex 
p. Osbaldiston (1819), 8 Hare, 31 ; 68 E. R. 261. 

1929. Not unnecessary to set out sections of 
statute.] — Re Lilley’s Trustees (1850), 17 Sim. 
110 ; 19 L. J. Ch. 329 ; 15 L. T. O. S. 42 ; 00 E. R. 
1069. 

1930. Not necessary to set out sections of 

statute.] — Re South Staffordshire Ry. Co., 
Ex p, Lichfield Cathedral (Subchanter <& 
Vicars Choral) (1851), 18 L. T. O. S. 135. 

1931. Affidavit — Oppressively long — Costs taxed 
accordingly.] — Re Skidmore’s Trusts (1855), 3 
Eq. Rep. 736 ; 24 L. J. Ch. 711 ; 26 L. T. O. S. 21 ; 
1 .Iiir. N. S. 696 ; 3 W. R. 581. 


Sub-sect. 3. — More than One Petition pre 

SENTED. 

1932. Second petition — Rendered necessary by 
defective former order — Laches of petitioners & 


promoters — Each party liable for own costs.] — 

Ex p, Oakham & Uppingham Grammar-Schools 
(Governors) (1851), 23 L. T. O. S. 251. 

1933. Made in presence of promoters — 

Promoters liable.] — Re Goe’s Estate (1854), 24 
L. T. O. S. 152 ; 3 W. R. 119. 

Anmtation PoUd. He Mot. Hy. & Malro, [1876] W. N. 245. 

1934. On appointment of new trustees — 

Former order directing payment of dividends to 
existing trustees — Promoters not liable.] — Re 

Andenshaw School (1863), 1 New Rep. 255. 
Anmttation : — Distd. Re Shakospearo Walk School (1879), 
12 Ch. D 178. 

1935. ,] — Re Pryor’s 

Settlement Trusts (1876), 35 L. T. 202. 

1936. Promoters liable.] — Re 

Metropolitan Ry. Co. & Maire, [1876] W. N. 
215. 

1937. Funds ^*Md in by several promoters — 
Three petitions for Investment of three funds 
together in lands — Costs of instructions for one only 
allowed.] — Re Broke’s (IjOrd) Estates (1863), 

1 New Hep. 568 ; sub nom. Re Wilts, Somerset & 
Weymouth Ry. Co., Re South Devon Ry. Co., 
Re Cornwall Ry. Co., Ex p. Broke (Lord), 11 
W. R. 505. 

1938. Two petitions for payment of dividends 

In each fund — Costs of one only allowed.] — Re Core 
Langton’s Estates (1875), 10 Ch. App. 328 ; 44 
L. J. Ch. 405 ; 32 L. T. 785 ; 23 W. R. 812, L. J.J. 
Annotaliona : — Folld. Re Pattison’fl Devised Estates, He 

Pattlson’H S. 10. (187G), 4 Ch. D. 207. Mentd. Re Halstead 
United Cliadties (1875), L. H. 20 E(i, 48 ; Re ArLizans’ & 
Labourers’ Dwellings IniTirovemoiit Act, 1875, Ex p. 
Jones (1880), 14 Ch. D. 624 ; Rc Ruck’s Trusts (1895), 39 
Sol. Jo. 501. 

1939. Separate petitions by tenants in common — 
Two petitions by same solicitor when only one 
essential — Costs of one only allowed.] — Re 

Nicholls’ Trust Estates (1866), 35 L. J. Oh. 
516; 14W. R. 475. 

1940. Same petitioners presenting two petitions for 
payment out- —Trustees under will & trustees under 
settlement — Costs of one only allowed.] — Re 

Pattison’s Devised Estates, Re Pathson’s 
Settled Estates (1876), 4 Ch, D. 207. 


Sub-sect. 4. — More than One Hearing op 
. Petition. 

1941. Necessary party not served with petition 
— Improper order made — Without objection by 
promoters — Apportionment of costs .] — Re Leigh's 
Estate, No. 1329, ante. 


Sub-sect. 5. — Abortive Proceedings. 

See Soul. 4, sub-secl. 2 & Sect. 7, sub-sect. 1, 
E., (oiie. 


Sub-sect, 6. — Service and Api’karance op 

Parties, 

On purchasing Sc taking lands .] — See Sect. 1, 
Bub-sect. 4, ante. 

On petition for interim investment ,] — See Sect. 5, 
sub-sect. 6, ante. 

On petition for reinvestment in other lands — 
Generally .] — See Sect. 7, sub-sect, 4, A., ante. 

In particular cases .] — See Sect. 7, sub-sect. 

1, B., ante. 


PART XII. SECT. 10, SUB-SECT. 8. Costs of separate peUtions, by persons Tortadoavk, Ditnoavnon & Omaoii 

Hovorally ontitled to draw out aliquot Junction Kv. Co. (1867), I. K, 1 Eq. 
b. Separate petitions by persons portions of a sum lodged In ct. by a 
severally erUitleor— Promoters liable .] — ry. co., given against the co . — Rc 
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Sect. 10. — CosU of unnecessary proceedings: Stib- 
sect 0. Sect 11 : Sub-sects, 1, 2, 8 4. Sect 

12: Sx^-^ct L] 

On petition for payment out.] — Sec Sect-. 8, sub- 
sect. 5, A., ante. 

On petition for transfer of fund from one account 
to another.] — See Sect. 8, sub-sect. 6, B., ante. 

On petition for payment of dividends.]-— See Sect. 

0, axife. 


Sect. 11. —apportionment OF COSTS BETWEEN 
SEVERAL PROMOTERS. 

Sub-sect. 1. — General Costs. 


1942. General rule — Equally apportioned— Joint 
proceedings.]— London & Brighton By. Co. v. 
Shropshire Union By., etc. Co. (1850), 23 Beav. 
005 ; 53 E. B. 238. 


1943. Not ratably according to 

amounts paid in.]— London (Bp.) (1800), 2 
De G. F. & J. 14 ; 29 L. ,T. Ch. 675 ; 2 L. T. 305 : 

3 L. T. 221 ; 24 J. P. 011 ; 0 Jur. N. S. 040 ; 8 

W. K. 405, 714 ; 46 E. B. 620, L. JJ. 

A nnotflHorw ;—Apprvd. & Apld. Re. Byron *h Estate (1863). 
H L. T. 562. Apld. Re Carlisle & Sllloth Ity. (1863), 33 
Beav. 253. Consd. Re Mary port. etc. Ry. Act (1863), 32 
Beav. .11)7. PoUd. Re Morton Colleero (1HG4), 1 Do O. J. & 

p. Eccl. Comrs. for England (1865), 13 
VV. R. 675. Folld. Exp. London Corpn. (1868), L. R. 5 Eq. 
UH ; Ex p. Trinity College, Cambridge (1868), 18 L. T. 
849; Re Leigh’s Estate (1871), 0 Ch. App. 887. Consd. 
hx p, Manchester (1873), 28 L. T. 184. Polld. Re Gore 

Estate (1875), 32 L. T. 785. N.P. Ex p. St. 

Bartholomew's Hospital (1875), L. R. 20 Eq. 369. Polld. 
Re Maucheater & Leeds Ry., Ex p. Gaskell (1876), 2 Ch. D 
360 ; Ex p. Bilston (1889), 37 W. U. 460. donsd. Re 
Bishopsgato Foundation, 118941 1 Ch. 185 ; Re Met. 
Ry. & Gonvllle & Colus College, Cambridge, fl906] 1 Ch. 
619, n. Befd. He St. Alban's, Wood Street (1891), 66 
L. T. 51 ; Re Clark, [1906] 1 Cli. 615. 


1944. .]— (1 ) The costs of a 

joint reinvestment of purchase-monies for lands 
taken by dilTerent cos. must be borne by the cos. 
(equally, witlmut reference to the amounts of tlie 
purcliase-monies hut tlie ct. will apportion tlie 
ad valorem duty on the conveyance according to 
the amounts contributed by each co. to the 
consideration money. 

(2) Where three cos. took lands & two of them 
subsequently became amalgamated with another 
CO. the costs of a joint re-in ve.stment were ordered 
to be borne, iis to two-thirds, by the co. which 
represented the two amalgamated cos . — He Mary- 
poRT, ET(^. Bailway Act, Ex p, Lonsdale (Earl) 
(18«3), 82 Beav. 307; 1 New Bep. 600, 646 ; 
32 Ti. J. Ch. 811 ; 9 Jur. N. S. 1217 ; 11 W. B, 
110, 607 ; 65 E. H. 1,55. 


1948. Mere inequality no ground for 
departing from rule — Or because part of particular 
fund only to be invested.] — Ex p, Christ's Hos- 
pital (Governors) (1864), 2 Hem. & M. 100 ; 
71 E. B. 425. 

Annotation : — Consd. Rc Bisbopngaio Foundation, [1894J 
1 Oh, 185. 

1949. Payment In by Crown & two 

companies — Costs borne equally by two companies.] 
— A.-G. V. Bochestbr Corpn. (1^^07), 16 L. T. 408 ; 
sub nom, A.-G. v. Bocuester Corpn., He Wait’s 
Charity Trustees, 16 W. B. 766. 

Annotation : — Consd. Rc Mot. Ry. Sc QourWe & Cains 
Colleero, Cambridge, [1906 J 1 Ch. 619, n. 

1950. Investment in leaseholds.] — Ex 

p. Trinity College, CAMBRiD<iE (Master, 
Fellows, etc.) (1808), 18 L. T. 849. 

1951. .] — Ex p. (Christ’s Hospital 

(Governors) (1879), 27 W. B. 458. 

1952. Only when costs not readily 

apportionable.] — On a petition by B. Foundation, 
which by arrangomont between petitionei*8 & 
reaps., certain public bodies who had purchased 
different portions of the charity lands, was treated 
as one for reinvestment in land as far as the costs 
were concerned, the question arose whether these 
should be borne ratably or equally as between 
resps. : — Held : the general rule laid down in 

Ex p. London {Bishop), No. 1808, ante, that tliose 
costs should be borne in equal shares, only applied 
to such costs as were not readily apportionable Sc 
not to the ad valorem stamp duty & the surveyor’s 
fee, whicli should be paid ratably, the fact that the 
scale fee had been aclojpted on the purcliase of tJie 
land^ for reinvestment in the i)resont case readily 
furnished a means of apportionment &. tliere being 
a great inequality in the amounts of purchase- 
money, these costs should be apportioned to the 
extent of the scale fee, — He Bishupsgate Founda- 
tion, [1894] 1 Ch. 185 ; 63 L. J. Ch. 167 ; 70 L. T. 
231 ; 42 W. B. 199 ; 38 Sol. Jo. 80 ; 8 B. 50. 
AimutiUion Refd. Re Qaik, [1906] 1 Ch. 615. 

1953. Exceptions to general rule — Ratably 

apportioned— Great inequality in amounts paid In.] 

— Exp. CimiSTCHUKCH (1861), 9 W. B. 174. 
Annotations: — Ezpld. Ex p. St. Bartholomow'H Lloppllal 
(1875), L. R. 20 Eq. 369. In considuratiun of tlio hard- 
Hliii) & iiijuHtlco W'hlob would ariHo iu cuhch of great in- 
equality in tho amounts contributed from the tlilTerent 
sources, Stuakt, V.C., in Exp. Christchurch directed that 
the costs Bhould be borne in proportion to t,he amount 
contributed (Mauns, V.C.).— RcM. Ex p. Gaskell (1876), 

24 W. 11. 752. 

1954. .] — Ex p, St. Bartholo- 

i^iEvv’8 Hospital (Governors) (1875), L. B. 20 Eq. 
369 ; 32 L. T. 062. 


Annotations : —As to (2) Dbtd. & N.F. Ex p. Coitus Christ i 
College, Oxford (1871), L. R. 13 Eq. 334. N.P. Re Man- 
chester & Leeds Ry., ICx p. Gaakell (1876), 45 L. J. Ch.368. 

1945. In absence of severe hard- 

ship .] — He Byiion’.s Esta'te (1863), 1 De G. J. At 
Sm. 358; 2 New Bep. 294; 32 .7. Ch. 581 ; 

8 L. T. 562 ; 9 Jur. N. S. 838 ; 11 W. B. 790 ; 
46 E. B. 143, L. JJ. 

Annotation : — Apld. Re Merton College (1864), 1 De G. J. & 
8m. 361. 

1946. .] — T.4inds were taken by 

tliree separate cos. from the same owner. After- 
wards one of the cos. leased its line for 999 years : — 
Held : each co. must bear one-third of the costs 
of tlie reinvestment, with a proportionate part of 
the ad valorem stamp . — He Carlisle & Sillotu 
By. Co. (1803), 33 Beav. 253 ; 65 E. B. 365. 

1947. Reinvestment of three funds & 

balance of fourth.] — He Merton College (1864), 
1 De G. J. & 8m. 361 ; 3 New Bep. 598 ; 10 Jur. 
N. 8. 222 ; 12 W. B. 503 ; 46 E. B. 115, L. JJ. ; 
suh nom. He Merton College, Oxford, Ex p. 
London, Chatham & Dover By. Co., 10 L. T. 8. 


Anmttations : — Refd. Ex p. Goskell (1876), 24 W. R. 752 ; 

He Bialioysguto Foundation, [1894] 1 Ch. 185, 

1955. ,] — He BisHorsGATE 

Foundation, No. 1952, ante. 

1956. On amalgamation of companies — Of two 
of three companies — Amalgamated company liable 
for two-thirds.] — Re Maryport, etc. Bailway 
Act, Ex p. Lonsdale (Earl), No. 1944, ante. 

1957 . Of three of four companies — Equal 

apportionment between subsisting companies.] — 
Ex p. Coitpus Christ! College, Oxford (1871), 
L. B. 13 Eq. 334 ; 41 L. J. Ch. 170. 

1958. .J — He Manchester Ac 

Leeds By. Co., Ex p. Gaskbll (1876), 2 Ch. D. 
360 ; 45 L. J. Ch. 368 ; 24 W. B. 752. 

Annotation: — ^Refd. Re Blshopsgate Foundation, [1894] 

1 Ch. 185. 

1959. On assignment of undertaking — Sums 
paid in by assignor & assignee — Assignee liable 
for reinvestment of both funds.] — Ex p, Sheittield 
(ViCAH) (1904), 68 J. P, 313. 

1960. Apportionment according to amount of 
respective purchase-moneys.] — Re Great Western 
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Railway Acts, Be London & Brighton Rail- 
way Acts, Be London & Blaokwall RAiiiWAy 
Acrs, Ex p, St. Thomas’s Hospital (Governors) 
(1859), 7 W. R. 425. 

1961. Some promoters not liable to pay or 

receive costs — Liability of remaining promoters 

limited — To apportionment as among whole of 

promoters .] — Ex p. Ecclesiastical Comrs. for 

England (1805), 5 New Rep. 483 ; 12 L. T. 204 ; 

11 Jiir. N. S. 401 ; 13 W. R. 675. 

Jnnotation: — Consd. lie Harrison’s K.state (1870), L. II, 
3 0 Eq. 532. 


Sub-sect, 2 . — Scale and StntvEYOR’s Fees. 

1962. Surveyor’s fees — Apportioned ratably.] — 

Ex p, London Corpn. (180<S), L. R. 5 Eq. 418 ; 
37 1.. .1. Ch. 375 ; 17 1.. T. 489 ; 10 W. R. 355. 
Annotaiion : — Held. Re Clark, [1000] I Ch. 615. 

1963. .] — lie Bisuopsoate Founda- 

tion, No. 1952, mHc, 

1964. Scale fees — Apportioned ratably.] — Re 

^GATE Foundation, No. 1952, at^le. 


Sub-sect, 3. — Stamp Duties. 

1965. Apportioned ratably.] — Re Maryport, 
ETC. Railway Act, Ex p. Lonsdale (Earl), 
No. 1941, anie , 

1966. .] — Re Gahijslp: & Silloth Ry. Co., 

No. 1910, ante , 

1967. ,]~-Re Bistiopsgate Foundation, 

No. 19.52, anic . 


Su B-sECT. 1 . — Brokerage. 

1968. Equally apportioned — Though funds of 
unequal value. | — Re Bartholomew’s IIosiutal 
( 1901-7), cited in 24 T. L. it. 2(>2. 

Annoialion : — Refd. Ex p. Efriiiiuiiiiel Hospital (1908), 21 
T. L. U. 20 

1969. .]~—Ex p . Emmanuel Hospital 

1908), 21 T. L. R. 201. 

See, aho. Pari XII., Sect. 5, sub-sect. 5, & Sect. 8, 
sub-sect. 4, ayUe, 


Sect. 12.— COSTS OF LITIGATION BETWEEN 
ADVERSE CLAIMANTS. 

SuB-SEC'r. 1 . — Doubtful or disputed Title. 

See l^aiids Act, 1845, s. 80. 

1970. Title dependent on construction of will— 
Promoters liable.] — Re Tooke:y’s Tiujst, Re 
Bucks Ry. Co. (1852), 21 L. J. Ch. 102 ; 10 Jiir. 
708. 

AmviUjRon : — Refd. Re Longrworth’s Estate (1853), 1 K. & 

J. 1 . 

1971. .] — Re Laverick’s Estate, Re 

Whitby Improvement Act (1853), 22 L. T. O. S. 
108 ; 18 Jur. 304 ; 2 W. R. 113. 

PART XII. SECT. 12, SUB-SECT. 1. 

0 . TUle dependent on construcimn 
of will — Payment into court under 
Public Works Act, 1900 — Promoters not 
liable to unsuccessful claimant — Nor to 
successful claimant for costs caused by 
enquiry into claims,] — Where money is 
paid Into ci. \inder above Act because 
of adverse claims on eonstnietiou of a 
settlement or will, 8c those claims are 
subsequently litigated, the promoters 
will not bo required to pay cosIh of 
imsiiecoHsful claimants nor siioli costs of 
suceoHHfiil claimants as have been 
caiised by the enquiry as ( o such claims. 

— Re GOODWIN (1904), 4 S. 11. N. S. W, 


1972. Costs of appearance of parties 
entitled — Promoters liable — Counterpetition — Pro- 
moters not liable.] — Be Hinks’s Estate (1853), 
2 W. R. 108. 

1973. Promoters liable for only one set of 

costs.] — Re Mid Kent Railway Act, 1850, Ex p, 
Styan (1859), .Tohn. 387 ; 70 E. R. 472. 

Antiotidion : — uefd. Re Mid-Kent Ry., Ex p. Bate (1803), 

11 W. R. 417. 

1974. .]— p, Yates (1809), 5 

Oh. App. 1 ; 17 W. R. 872, L. 0. 

Anru)tatLons : — Refd. Ex p. Mancoaux (1870), 5 Oh. App. 
518. Mentd. Suxhyv. Hounett (1873), 28 L. T. 6*39. 

1976. .] — Re Oailino’s Estate (1890), 

6 T. L. R. 417,0. A. 

1976. Form of order — Following words of 

Lands Act, 1845, s. 80.J — Re Cant’s Estate (1859), 
1 J)e G. F. & J. 153 ; 29 L. J . Oh. 119 ; 1 L. T. 
254 ; 0 .lur. N, S. 183 ; 8 W. R. 105 ; 45 E. R. 
317, L. j.r. 

Annexations PoUd. Re Hayward &, Rc 23 24 Viet. o. 193, 

f ondon & City Improvement Ac<., 1847, Ex p. 8t. James, 
Gorliekhithc (l863), 9 L. T. .S20 ; Re Courts of Justice 
Comrs., [1868] W. N. 124. Consd. Rc Kerry, Bocook f. 
Kerry, Amull v. Kerry, [1889] W. N. 3 : Hood v. West 
Ham C-orpn., Rc West Ham Corporation Aet, 1902 (1910), 
74 J. P. 179. Refd. Re M^Donahrs Will Trusts & Rc 
Loudon & Blackwall Ry. (I860), 2 L. T. 168. 

1977. Doubtful devise — Costs of deter- 

mining construction of — Promoters liable.] — Re 

Gregson’s Trusts (1804), 2 Hum. M. 504 ; 
4 New Rep. 222 ; 33 L. J. Ch. 531 ; 10 L. T. 
042 ; 10 .lur. N. 8. 090 ; 12 W. R. 935 ; 71 E. R. 
559 ; revsd, on other grounds, 2 Do G. J . <& 8 m. 
428, L. JJ. 

1978. Settlement of trust fund — Promoters 

liable.]-— iec Noake’s Will (1880), 28 W. R. 702. 

1979. Land taken with knowledge that title dis- 
puted— Dividends ordered to be paid on former 
application — Second application for payment out 
of purchase-money — Disputant appearing to con- 
sent — Promoters liable .] — Ex p. Palmer, Cox 
A; Bellingham (1849), 13 Jur. 781, 

1980. Conveyances taken from two dis- 

putants -Costs of two petitions for investment — 
Costs of disputant appearing as respondent — Pro- 
moters liable.] — Re Bu'rrERFiELD (1801), 9 W. R. 
805. 

1981. One claimant subsequently abandon- 

ing claim — Petition by other for payment — Pro- 
moters not liable.] — Rc JOnolish (a IjUNatic) 
(1805), 12 L. T. 501 ; 11 Jur. N. 8. 434 ; 13 W, R. 
932, L. JJ. 

1982. — “ Promoters liable.] — 

Norfolk’s (Duke) Settled Estates (1874), 
31 L. T. 79. 

1983. Invalid leases — Promoters liable for 

general costs on petition for payment — Not costs 
of lessors’ appearance.] — He North London Hy. 
Co., Ex p. Cooper, No. 2044, 2)ost, 

1934 ,. Dispute settled without litigation — 

Costs of negotiation for settlement — Promoters not 
liable.] — H ood v. West Ham Cohpn., Re West 
Ham Corporation Act, 1902 (1910), 74 J. P. 
179. 


682.— AUS. 

1982 i. Lands taken with knowlcduc 
that title disputed — One claimant suo- 
svqucnily abandoniny claim — Petition 
by other for jjaynu^rtL—l^roniotcrs liable.] 
— Whfiio compensation money la paid 
into ct. becaufio the promotera are not 
aatishod with the title of adverse 
claimanla, & after payment in, one 
claimant ahandoiis hla claim, the 
promoters will not bo relieved of coats 
of an unopposed petition for payment 
out merely beeauHe tlie payment in 
was made after requests by both 
claimants tf> adopt that conrae In 
order to aettlo their olaima . — Rc 


CLiasoLD (1907), 7 S. R. N. S. W. 
638.— AUS. 

d. Title dependent on result of 
litiaation — Payment into court under 
Public Works Act, 1900 — Promoters 7 iot 
liable to unsuccessful litwant .] — When 
money has been paid iut»o ct. under 
above Act, the ct. has jurisdiction to 
order coats occasioned by adverse 
litigation, iiicludiii^ so much of the 
costa of the promoters as have been 
so occasioned, to be paid by unsuccess- 
fill litigant.- -Re Asskth Rk a libation 
& General Finance Co.. Ltd. (1904). 
4 S. R. N. S. W. 555 ; 21 N. S. W. W. N. 
167.— AUS. 
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Sect, 12. — Costs of litigation between adverse claim- 
ants : Sub-sects, 1, 2 <£; 3. Sect, 13. Part XIII, 
Sect. 1 : Suh-sects. 1 2.] 

1085. Charity lands — Claim of Charity Commis- 
sioners that money not payable without their 
consent — Promoters liable .] — lie Clergy Orphan 
CORPN., [1894] 3 Ch. 145; 64 L. J. Cli. 66; 71 
L. T. 450 ; 43 W. II. 150 ; 10 T. L. II. 072 ; 38 
8ol. .Jo. 695 ; 7 K. 519, C. A. 

Annotatiom : — Consd. lie Gilchrist Educational Trust, 
tl895J 1 Ch. 3G7 ; J^e Hai’dUie & Welsh Calvanlstio 
Methodist Connexion (1905), 92 L. T. 641 ; He Church 
Army, A.-G. v. Church Aniiy (1906), 75 L. J. Ch. 467 ; 
A.-G. V. Mattiieson, 11907] 2 Ch. 383 ; He Hoc. tor 
Traiiiinir Tcocliers of the Deaf & Whittle's Contract, 
1907] 2 CIk 486. FoUd. Wesleyan Methodist Chapel, 
South Htroot, Wandsworth, [1909] 1 Ch. 454. Consd. 
He Orphan Working School & Alexandra Orphanage 
Contract, [1912] 2 Ch. 167. Refd. He Mason's Orphanage 
& 1 j. 6c N. Jty., [1896] 1 Ch. 54 ; He Stockport Ragged, 
Industrial & Reformatory Schools, |1898] 2 Ch. 687 ; 
He Rod’s Charity, [19051 1 C-h. 442 ; He Howard Street 
Congregational CUiapel (Sheffield) (1913), 83 L. J. Ch. 
99; He Murray’s Charity (1914), 111 L. T. 710; He 
Richard Murray Hospital, [1914] 2 Ch. 713. 

1986. Suit pending — Part of money remaining 
In court to await decision — Petition by person 
rightly entitled for payment out — Promoters liable.] 

— Pe Eastern Counties II y. Co., Ex p, Gardiner 
(1843), 3 Ky. & Can. Cas. 117. 

1987. Petition In matter of special Act & 

in the cause — Promoters liable only for costs of 
petition In matter of Act .] — Re II ore’s Estate &> 
South TIevon IIy. Co. (1849), 5 Ily, Can. Cas. 
592 ; sub nom, Uore v. Smith, Re South Devon 
Railway Co.’s Act, 13 L. T. O. S. 399 ; 14 .lur. 
55. 

Annotationa ; — Consd. Mclitng v. Rird (1853), 22 L. J. Cli. 
599 ; Wilson v. Foster (1859), 26 Beav. 398. Folld. 
Haynes v. Barton (1861), 1 Drew. & Sm. 483 ; Honniker 
V. Chafy (1865), 11 Jur. N. S. 919. 


heir trustee for purchasers — ^Promoters not liable.] 

—2?^ Fenton’s Will (1855), 3 W. R. 331. 

1992. Contest between tenant for life & remain- 
derman — As to proportion of fund belonging to each 
— Promoters not liable.] — Askew v, Woodhead 
(1880), 14 Ch. 1). 27 ; 49 L. J. Ch. 320 ; 42 L. T. 
567 ; 44 J. R. 570 ; 28 W. II. 874, C. A. 
Annotations: — Folld. He Hunt’s Estate, [1884] W. N. 181 ; 

Re Lingard, Lliigard v. Squirrell, [1908] W. N. 107. 
Consd. He Simpson, Clarke v. Simpson, [1913J 1 Ch. 277. 
Refd. Worman v, Wormau (1889), 43 Ch. D. 296. 

1993. Purchase of land In possession of mortgagee 
— Inquiry to ascertain amount due on mortgage — 
Promoters liable.] — lie Bareham (1881), 17 Ch. D. 
329 ; 29 W. R. 525, C. A. 

Annotation : — Consd. He Olive’s Estate (1890), 44 Ch. D. 
316. 

1994. Summons by various claimants for pro- 
portionate part of purchase-money — Form of order 
— Following words of Lands Act, 1845, s. 80.] — Re 

Courts of Justice Comrs., [1868] W. N. 124. 


Sub-sect. 3. — Apportionment op Dividends. 

1995. Claims by representatives of tenant for 
life — Promoters not liable.]— /?e Longworth’s 
(Deceased) Estate (1853), 1 K. J. 1 ; 2 Eq. Rep. 
776; 23 L. J. Ch. 104 ; 22 L. T. O. S. 197 ; 2 
W. K. J24 ; 69 E. R. 343. 

-Folld. Jodrell v. Jodroll (1869), 20 L. T. 

349. Refd. Ex jK London (1863), 3 New Rep. 246, 

1996. Former order not obtained on account of 
disputes — Costs of additional application — Pro- 
moters not liable .] — Re Jolipfe (1857), 3 Jur. N. 8, 
033. 

See, generally, Sect. 9, ante. 


Sub-sect, 2. — Different Interests, 

1988. Doubt as to parties entitled — Reference 
to master — Promoters liable for all costs except 
those of reference — & of opposing afndavlts by 
adverse claimants.) — Ex p, Coluns (1850), 19 
I.. J. Oh. 244 ; 15 L. T. O. S. 362. 

1989. Costs of ascertaining rights & shares 

of parties — Promoters liable.] — Re Singleton’s 
Estate, Ex p, Fleetwood Ry. Co. (1863), 8 
L. T. 630 ; 9 Jur. N. 8. 941 ; 11 W. R. 871. 

1990. Costs of ascertaining rights & shares 

of parties — Promoters liable.] — Lands were taken 
by a railway co., & the purchase-money paid into 
ct. under Lands Act, 1845, s. 80. Certain expenses 
were incurred in ascertaining the parties entitled 
t o the purchase-money : — Held : the expenses 
must be borne by the co. — Re Sin(;leton’s Estate, 
Ex p, Fleetwood Ry. Co. (1863), 8 L. T. 030 ; 
9 .Tur. N. S. 941 ; 11 W. II. 871. 

1991. Death of vendor pending negotiations for 
reinvestment — Costs of suit for declaring Infant 


Sect. 13.— COSTS OF SUBSEQUENT DEALINGS 
WITH PROPERTY OR FUND. 


1997, Devolution of title — From charity trustees 
to school board governors — Petition for payment of 
part of corpus & dividends — Promoters liable.] — 

Re Shakespeare Walk Schooi. (1879), 12 Ch. D. 
178 ; 48 L. J. Ch. 677 ; 28 W. II. 148. 

Annotation: — Refd. He Brooshooft’s SettJmt. (1889), 42 
Ch. D. 250. 


1998. Mortgage of interest In fund- Costs of 
mortgagees In proving title - Promoters not liable.] 

— Re Gough’s Trusts, Ex p. Great Western 
Ry. Co. (1883), 24 Cli. D. 569 ; 53 L. J. Ch. 200 ; 


49 L. T. 494 ; 32 W. K. 147. 

Annotations: — Dbtd. He Olive’s Kwlato (1890), 44 (;h. D. 
316. Refd. He Ruck’« Kstate (1895), 13 R. 637. 


1999. Land subject to settlement - Exercise of 
power of appointment — Form of order™ Following 
words of Lands Act, 1845, s. 80.J — A’cBuoosuooft’s 
Settlement (1889), 42 Ch. I). 250 ; 58 L, .7. Ch. 
654 ; 61 L. T. 320 ; 37 W. K. 74 I. 

Annotation: — Refd. He Olivo ’h Eetato (1890), 41 CIi. D. 316. 


PART XII. SECT. 12, SUB-SECT. 2. 

1990 i. Douhl at* to pariicR entitled — ■ 
Costs of ascertaining rights of parties— 
Promoters liable — Except for litigation 
between adverse claimants.}— A petition 
WUH prcHcnted for transfer to petitioner 
of money lodged in ct. by a ry. co. 


under Lands Act, 1845, & several 
claimants aijpoared. The ct. decided 
petitioner eiititJed to the whole sum, 
6t ordered the ry. co. to pay costs of 
the petition & of the proceedings 
thereunder, except co.sts occasioned by 
the litigation between the adverse 


claimants : & ordered nnsuccessful 

claimants to pay t(» petitioner sneh 
costs us the taxing master should find 
occasioned by their adverse claims. — 
tie WiLLlAMH, Ex p. GltK\T .SOTTTIIKUN 
& Wkstioun Ry. Co. (l^<77), 1. R. 11 
Eq. 497. — IR. 
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Part XIII. — Purchase of Particular Interests in Land. 


Sect. 1. -COPYHOLDS. 

StJB-sECT. 1. — In General. 

See Lands Act, 1846, ss. 95-98. 

2000. Lands Act, 1845, ss. 95-98 — Not varied by 
Copyhold Acts, 1852-1858 — Special Act incorporat- 
ing Lands Act, 1845 alter Copyhold Act, 1852 (c. 51) 
& before Copyhold Act, 1858 (c. 94) — Conveyance 
to promoters after Copyhold Act, 1858.] — (1) The 
tenant for life of a manor is entitled to such part 
of the moneys paid into ct., in respect of the lord’s 
rights in copyhold lands taken by a railway co., 
as is properly apportionable in respect of actual 
damage already done to tlio life estate by taking 
of soil, etc. ; but he is not entitled to the corpus 
of any sum which may be speculatively appor- 
tioned in respect of fines, that would probably, 
but for the purchase by the co., have become 
payable to him, as tenant for life. 

(2) The Copyhold E. Acts above mentioned 
do not vary the con.strucUon of the copyhold 
clauses of Tjands Act, 1845, though the special 
Act incorporating it bears date since that of the 
earlier Copyhold E. Act, the conveyance to the 
co. .since the later . — Re Wii..S()n’s Estate (18G3), 
3 ])c (t. .T. & 8m. 410 ; 1 Now Kep. 301 ; 32 
L. .T. Ch. 101 ; 7 Tj. T. 772 ; 9 ,Tur. N. 8. 1013 ; 
1 1 W. li. 295 ; 40 E. \i. 093, L. ,1.1 . 

Annotation : - As to (1) Gonsd. Leoonfleld v. L. & N. W. Ry., 
11907] 1 Ch. 38. 

2001. Right of promoters to purchase — Private 
Act authorising purchase of lands, tenements or 
hereditaments ” — Objection to purchase not main- 
tainable by owner acting as owner of fee simple.] — 

K. r. South Holland Diiatna hi: Corimittee 
Men (1838), 8 Ad. & El. 429 ; 1 IVr. <& Dav. 79 ; 
1 Will. Woll. H. 017 ; 8 L. J. Q. B. 04 ; 112 E. K. 
901. 

Anriotalions : — Mentd. R. v. Muiichcptor Lrods Ry. (1838), 
1 Por. & Dtvv. H>4 ; J{.. v, SwanKoa Harbour I’ruptcos 

(1838), 8 Ad. & Kl. 139: Taylor r. CloniHOii (1844), 11 
Cl, 8c Fhi. 010; H. V. Slainforlh (I84.‘5), 11 Q. H. 03; 
It. r. Salon .IJ. (18.09), li9 J;. 3. M. C. ,39 ; R, v. Surrey 
.TJ. (1870), L. R. 5 g. H. 400; It. u. Sheward (1880), 5 
g. H. I). 179 ; K. i\ Williams, K.c p. I’liillips, [1914] 1 
K. 13. 008. 


Sub-sect. 2. — Tenant’s Interest. 

See Tjands Act, 1815, ss. 95, 90. 

2002. Fees payable to steward — For surrender 
only — Not admittance.] - Coopeii v. Norfolk Uy. 
Co. (1849), 3 Exch. 540 ; 0 lly. A Can. (^as. 91 ; 
18 L. .T. Ex. 170 ; 13 Tj. T. O. S. 7 ; 13 J. P. 380 ; 
13 ;iiir. 195 ; 154 E. 11 . 902. 

2003. Lord entitled by custom to fine on sur- 
render & admittance — Not entitled to fine on sale by 
copyholder — Or on enrolment.] — Ec(t.e8IASTtcal 
C oMRS. FOR England v. Tjondon A South West- 
ern JiY. Co. (1854), 14 C. B. 713 ; 23 L. .T. C. P. 
177 ; 18 .lur. 911 ; 2 W. K. 500 ; 2 C. L. It. 1790 ; 
139 E. Tl. 305. 

Annotations: — Consd. Lowtlior r. Calo, Ry.. 11891] 3 Ch. 
443. Retd. Re Wilson's Estates (18G3), 32 L. J. Ch. 191, 

2004. Statutory conveyance by copyholder — 
Incomplete without admittance.] — (1) Infants 
PiY)porty Act, 1830 (c. 05), enacting that no infant 
shall forfeit copyhold land for his neglect or 
refusal to be admitted, does not prevent the lord 
from seizing quousqiie. 

(2) A canal co. was authorised by statute to 
purchase land, on voluntary or compulsory sale 

J. — 


by the persons interested at prices to bo agreed 
upon, or ascertained by cornrs. or a jury, & a form 
of conveyance was prescribed, purporting that the 
party granted all his right, title, & interest, to & 
in the same, & every part thereof, to hold to the 
said CO. for over. The co. were authorised to 
enter upon payment of price, or tender, etc., 
& were made liable to render compensation for 
damage done by their works, etc., if claimed within 
six months. A copyholder in fee executed a 
conveyance in the statutory form to the co., who 
paid him the piice, & entered : — Held : this 
conveyance passed only such interest as the copy- 
holder could convey without tlie lord, & on the 
copyholder’s de,c*bh, no other person having been 
admitted, the lord might seize quousqiie for want of 
a tenant, <fe maintain ejectment, &• an action for 
mesne profits, against the co. — Dimes v. Grand 
.Tunution Canal Co. (1810), 9 Q. B. 409 ; 5 Ky. 
& ()an. Cas. 34 ; 10 L. .1. Q. B. 107 ; 11 Jur. 429 ; 
115 E. It. 1353, Ex. Ch. ; subsequent proccediugs, 
sub nom. Dimes r. Grand Junction Canal 
(Proprietors) (1852), 3 II. L. Cas. 794, IT. L. 
Annotation : — Genrralli/, Mentd. Doo d. l*a^.rick v. Beaufort 

(1851), C Exch. 498. 

2005. Confers equitable estate only — Cus- 

tomary heir ordered to be admitted — As trustee for 
promoters.] — An Act of Parliament incorporated 
certain pei’sons as a co. for the purpose of making 
a canal, & gave them powers to purchase & hold 
lands for tlio purposes of the Act ; it authorised 
persons to contract for, sell, & convey their lands, 
gave a form of conveyance of all the estate, right, 
title, & interest of the person conveying, & enacted 
that all such contracts, agre(?monts, sales, convey- 
ances, A assurances should be valid to all intents, 
etc. 8. was a tenant of copyhold land, a portion 
of which was wanted for the i)ui 7 joscs of the 
canal ; he sold it to the co., & executed a convey- 
ance according to the form given by the Act. 
The land was then applied to tlic purposes of the 
canal. On the death of 8. the lord made a pro- 
clamation for the heir of 8. to come in A be admitted 
as a tenant on the rolls of the manor. No one 
api>eared t(^ claim admittance, A the lord seized 
the land quousqiie. lie afterwards brought eject- 
ment against tlie canal propri(?toi’s, A obtained 
judgment against them on the giNjund that the 
conveyance under the Act had only vested in them 
an equitable estate in the copyhold land. Ho 
then int erfered to stoi) the coui*se of the navigation. 
The canal propiictors filed a bill against him, 
praying that the customaiy heir of vS., or such 
other person as pltfs. might appoint, might bo 
admitted to the oojiyhold premises, pltis. under- 
taking to pay tlie fine A fees upon such admission ; 
A furtlier praying for a peipetual injunction A 
general relief : — Held : the customary lieir of 
8., who bad been made a party to the suit, should 
be admitted tenant to the copyhold premises in 
question, A when admitted should bold the same 
as tmstee for pltis. in the suit, A the amount of 
the fine was referred to tlic master, A an injunction 
should be granted. — Dimes v. Grand Junction 
Canal (Proprietors) (1852), 3 H. Ij. Cas. 794 ; 
19 L. T. O. 8. 317 17 Jur. 73 ; 10 E. K. 315, 

H. L. 

Annotations : — Re!d. Lowthor r. Calc*. Ry., fl891] 3 Ch. 443. 

Mentd. Bright- v. Hutton, Huttou i*. Bright (1852), 3 

H. L. CiU-. 341. 

Cost of conveyance of copyhold estate .] — See 
Nos. 1257, 1258, ante* 

T 
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Sect. 1. — Co 2 >yholdd: Suh-aecte. 2, 3 4. Sects. 2, 

Compulsory enfranchisement — Rights of pro- 
moters to acknowledgment of right to production 
of deeds .] — See Copyholds. 


Sub-sect. 3. — Rights of IjORD op the 

Manor. 

2006. To fines — Not on sale by copyholder to 
promoters — Or on enrolment.] — Ecclesiastical 
CoMRS. FOR England v. London & South West- 
ern Ry. Co. (1854), 14 C. B. 743 ; 23 L. J. C. P. 
177 ; 18 Jur. 911 ; 2 W. R. 560 ; 2 C. L. R. 1790 ; 
139 E. R. 305. 

Annotatio7i8 : — Consd. lie Wilson *b Estates (1863), 32 
L. J. Ch. 191. Reid. Lowthor r. Cole, lly., 1.1891] 3 Ch. 
443. 

2007. Not on compulsory enfranchisement.] 

— Me Wilson’s Estate, No. 2000, anie. 

2008. Payable on death of vendors or suc- 

cessors — Pending enfranchisement.] — Leconfiei.d 
(Lord) v. London & North Western Ry Co., 
[1907] 1 Ch. 38 ; 76 L. J. Ch. 33 ; 95 L. T. 072 ; 
23 T. L. R. 31 ; 61 Sol. Jo. 27. 

2009. Entitled to such part of in moneys paid — 
As properly apportionable for actual damage to life 
estate — By taking of soil, etc.] — Me Wilson’s 
Estate, No. 2000, ante. 

2010. Assessment of compensation — Loss of fines 
not included.] — Eccligsiastical Comrs. for 
England v. I London & South Western JtY. Co. 
(1854), 14 C. B. 743 ; 23 L. J. C. P. 177 ; 18 Jiu*. 
911 ; 2 W. R. 560 ; 2 C, L. R. 1796 ; 139 E. R. 
305. 

AnnotatUms : — Consd. Lowthor v. Cale. Ry., [18911 3 Ch. 
443. Refd. lie Wllson’e Estates (1863), 32 L. J. Ch. 191. 

See, also. No. 2008, ante. 

2011. Loss of quittances included.] — lie 

Northumberland (Duke) & Tynemouth Corpn., 
[1909] 2 K. B. 37 J ; 78 L. J. K. B. 767 ; 100 L. T. 
930 ; 73 J . P. 326. 

2012. On value of lands one month after 

entry.) — Me Salisbury (Marquis) & London & 
North Western Ry. Co. (1879), [1892] 1 Ch. 
75, n. ; 66 L. T. 63, n. 

Annotatvyns : — Consd. Lowthor v. Calo. Ry., fl892J 1 (Jh. 
73. Apid. Leconflold v. L. & N. W. Ry., [19071 1 Ch. 38. 
Consd. lie Norlhuiiiberlaud & Tyiioiiioutli Corpn., [19091 
2 K. B. 374. 

2013. On value of lands at date of entry — 

Or enrolment.] — A railway which had taken 
coxiyholds in 1873 was required by the lord to 
enfranchise in 1887; — Meld: in view of the 
obligation imposed by the Lands Act, 1845, ss, 
96, 97, on the co. to enfrancliiso within one mont h 
of taking copyholds or three months from the 
enrolment of the conveyance, the compensation 
for enfranchisement must be assessed on the 
value of the lands at the time w'hen they were 
taken or the conveyance enrolled but fines payable 
on other occavsions, c.g., on the death of a lord, 
were to be assessed on the value of the land when 
the fines became due after the taking & prior to 
the enrolment of the conveyance. — Lowthei«. v. 


Caledonian Ry, Co,, [1892] 1 Ch. 73 ; 61 L. J. Ch. 
108 ; 66 L. T. 62 ; 40 W. R. 225 ; 8 T. L. R. 140 ; 
36 Sol. Jo. 152, C. A. 

Annotations: — Oonid. Re Northumberland & Tynemouth 
Corpn., [1909] 2 K. B. 374. Retd. Looonllold v. L. & N. W. 
Ry.. [1907] 1 Ch. 38. 

2014. Interest on compensation money — Payable 
at 4 per cent, from date of obligation to enfranchise — 
To date of payment — After deducting rents received 
meanwhile .] — Me Northumberland (Duke) & 
Tynemouth Corpn., [1909] 2 K. B. 374 ; 78 
L. .1. K. B. 767 ; 100 L. T. 930 ; 73 J. P. 326. 

.] — See, also, Part X., Sect. 1, sub-sect. 4, 

ante. 


Sub-sect. 4. — ^Apportionment of Rents 
WHEN Land severed. 

See I.<ands Act, 1845, s. 98. 

2015. Non-apportionment by promoters — Not a 
ground for refusal of conveyance — Duty of vendor 
to apply.] — Parker v. South Eastern Ry, Co. 
(1853), 1 W. R. 310. 

2016. Promoters not bound to exonerate lands not 
taken — From apportioned heriot — Construction of 
contract.! --Parker v. South Eastern Ry. Co. 
(1853), I'W. R. 310. 


Sect. 2.— COMMONS OR WASTE LAND. 

See Commons Rights of Common, Part Vlll., 
pp. 38 ct seq., ante. 


Sect. 3.— LAND SUBJECT TO MORTGAGE. 

2017. Money paid Into court to credit of mort- 
gagor — Company restrained until mortgagee’s 
interests secured.] — Ranken East & West India 
Docks, etc. Ry. (]o. (1849), 12 Beav, 298 ; 19 
L. ,T. Ch. 153 ; 15 L. T. O. S. 81 ; 14 Jur. 7 ; 
50 E. R. 1075. 

2018. Agreement with tenant for life as though 
owner in fee — Under mistake — Company restrained 
from retaining possession — At instance of mort- 
gagees & remaindermen — Though railway built.] — 

Perks v, Wycombe Ry. Co., No. 117, ante. 

2019. Equitable mortgagees — Not entitled to lien 
on money in court — Compensation assessed at less 
than mortgage debt — Entitled to assignment of 
property in default.] — A railway co. requiring land 
paid a sum of money into ct., & gave the usual 
bonds to tlie landowner Sc to his mt geos. by d<»posit, 
& took possession of the land. The co. proceeded 
with the inquiry into the amount of comp(*nsa- 
tion as against the landowner, the mtgees, being 
aware, though without formal notice, of the 
inquiry, but taking no part in it. The compensa- 
tion awarded was less than the amount in ct., 
& was not sufficient to pay the d(;bt due to the 
mtgees., & a suit being instituted by them, the 
stun in ct. was transferred to that suit, A ordered 
to stand as a security under ijands Act, 1845 ; — 
Held : (1) tlic mtgees. had no lien on the sum in et. ; 


PART XIII. SECT. 3. 

e. MorU/aoe for a term — Paymrnl 
by promoters before expiry — Mortoafiee. 
erUitled to comjfensation therefoi' — 7V> ! 
interest froin date of iakinfj.]— 

v. Wobkh Minihtku, ]*alin(3 r. WeaKs 
Mtnistkh (1891), 12 N. S. W. L. R. 
276 ; « N, a W. W. N. 72.— AUS. 

f. Mortgagee — Entitled to have com- 
pensation separately ascertained.] — A 
iiitgor. does not represent Ids nitgee. 
for purposes of lledlway Act, & can 


only deal with his own equity of re- 
demption, loavinf? the mifreo. entitled 
to have his compensation separately 
aHceriainod. — Re Toronto Bei.t Line 
Ry. Co. (1895), 20 O. R. 413. — CAN. 

g. Dispossessed after entry — 

EiditU'd to compensation- — Mortgagor 
entitled to redeem.}— Vilwre a mtgee. 
has entered &; is subseiiuently dis- 
possessed, & the lands taken by a 
ry. CO. : — Held : mtgee. entitled to 
recover value of laud as damages, to 


bo hold as security for his mortgage 
money, & nitgor. entitled to redcoin 
in resptjct of tJie damages os he would 
have been in respect of the laud. — 
Delaney w. Oanauian Pacific Ry. Oo. 
(J890), 21 O. R. 11.— CAN. 

h. With no 7iotire of arhiira- 

iion — Entitled to amount awarded .] — A 
ry. CO. took possession of land pro- 
ceeded with an wbn. with the owners. 
The lauds wore subject to a mortgage 
to pltfs,, who received no notice of, & 
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(2) they were not bound by the inquiry, & were 
as equitable mtgoes. entitled in default of payment 
to an assignment by the co, & the landowner of 
the land comprised in their seciirity ; (3) they were 
not entitled to have the mtgo* discharged out of 
the money paid into the bank ; (4) s. 124 did not 
apply. — ^M/VRtin v. London, Ciiatjiam & Dover 
Ry. Co. (1866), 1 Ch. App. 501 ; 35 L. J. Ch. 795 ; 
14 L. T. 814 ; 12 J ur. N. S. 775 ; 14 W. R. 880, L. 0. 

to (1) (2) & (3) Distd. Ex p. Mid. Ky. 

(1903), 89 L. T. 646. Refd. Law Oimrantco Sc Trust 
Mltoliam Sc Cbeam Brewery Co., [lOOflJ 2 Ch. 98. 

2020. Equally entitled as legal mortgagees.] 

—London & India Dock Go. v. North London 
Ry. Co. (1903), Times, Feb. 6. 

2021. Mortgage debt greater than agreed Com- 
pensation-Mortgagee entitled to whole.]— K ino 
V. Midland Ry. Co. (1868), 17 W. R. 113. 

2022. Interest — Six years only recoverable — 
Purchase-money paid Into court.]— iie Stfjad’s 
Mortgaoed Estates (1876), 2 Ch. D. 713 : 45 
L. d. Ch. 634 ; 35 T.. T. 465 ; 24 W. K. 698. 

Consd. lie Lloyd, Lloyd v. Lloyd, 11903] 1 

Ch. 386. Distd. lie ThomBon’H Moitfftiffo Trusts, Thomson 

V, Bruty, [1920] 1 Ch. 508. Refd. Jie Marslifiold, Marsh- 

field V. Hutohliiffs (1887), 34 (^h. I). 721. 

2023. Payable by vendor— In lieu of notice.] 

— In a compulsory purchase under Lands Act, 
1845, interest is payable to the vendor by the pur- 
chaser from the time when possejiision might have 
been taken, it appearing that a good title could bo 
shown, & the land being subject to mige. by the 
vtmdor to the mtgee. in lieu of notice. — Spencer- 
Bell TO London & South Westi2rn Ry. Co. & 
Metropolitan District Ry. Co. (18o5), 33 W. K. 
771 ; 1 T. L. R. 435. 

2024. Mortgagor not entitled to proportion of 
purchase-money — For loss of trade profits — 
Graving dock.] — The owner of business premises 
mortgaged tliem with the machinery & llx lures. 
A railway co. gave notice to t.akc part- of the 
promises for their railway, but before Uk; price 
was fixed the ml got*, died A the ml gees. eut-tjre.d into 
posst'ssion of the property. A suit was instituted 
for tli(i adminlsti-ation of the lutgor.’s t‘.st,ate, 
widch proved to he insolvent/, Sc a recoivtd' was 
appointed, who, with tlie consent of tJie lutgees., 
ciirried on the business, Ai*bitj*ators A an umpire 
were appointed to lix tbe couipensation money 
liayable by the co. Tlie um[)ire awarded a sum 
of £11,950, of which he certified that he had 
awarded £2,800 in respect of Ute loss of profits in 
carrying on the business. TJie exoi-s. claimed the 
£2.800 as belonging to tJto mtgor.’s estate, to be 
divided among his general creditors : — Held : the 
£2,800 was in the natui'o of compensation for the 
value of the goodwill of the business, which passed 
with the premises ; Sc the wliole of the sum of 
£11,950 belonged to the mtgees. — 1*ile v. Pile, 
Ex p. Lambton (1876), 3 Ch. D. 36 ; 15 L. ,J. Ch. 
811 ; 35 L. T. 18 ; 24 W. K. 1003, C. A. 

2025. Mortgagor entitled to proportion of 
purchase-money — For trade damage & personal 
expenses — Where goodwill dependant on personal 
skill.] — Cooper v. Metropolitan Board of 
Works, No. 177, ante. 


2026. Mortgagee in possession with power of 
sale — Entitled to compensation for value — & for 
injurious affection.] — H. v. Middlesex (Clerk op 
THE Peace), [1014] 3 K. B. 259 ; 83 L. J. K. B. 
1773 ; sKh nom. R. v. Middlesex (Clerk op the 
Peace), Ex p. London Eleci'kic Ry. Co., Ill 
L. T. 579 ; 79 J. P. 7. 

Mortgagee in possession— Payment of dividends 
of fund in Court.]— No. 1385, ante. 

Application of fund in Court — In discharge of 
mortgage.] — See No. 1289, ante. 

Application for payment of dividends — To tenant 
for life — Whether mortgagees must be served.] — 
See No. 1559, anfe. 

2027. Reinvestment of purchase-money — Lands 
purchased made subject to same mortgages as lands 
taken.] — Re Eastern Counties Ry. Co., Re 
Lands Clauses Consolidation Act, 1815, Ex p. 
Peyton’s Settl...ient (1856), 2 Jur. N. 8. 1013 ; 
4 W. R. 380. 


8ect. 4.— land subject TO CHARGES OTHER 

THAN MORTGAGE. 

2028. Tithe — Land rendered incapable of pro- 
ducing — Not damage to lands or persons interested 
therein — To entitle vicar to compensation.] — R. 

V. Nkne OUTFAI.L CoMRS. (1829), 9 B. C. 875 ; 
4 Man. Sc Ry. 610 ; 8 L. J. O. 8. K. B. 1 ; 109 
E. R. 325. 

AnnokUions : — Refd. R. r. Thames & Isia Navigation Comrs, 

(1830), 5 Ad. & El. 804 ; Bird v. G. E. Ry. (1866), 19 

C. B. N. S. 268. 

2029. Basis of compensation — Actual value 

of tithe before lands taken.] — By 37 Hen. 8, c. 12 
the inhabitants of certain parislies in the city of 
London wore to pay tithes at the rate of 2s. 9d, 
in the pound on their rent . By Blackwall Railway 
Act, 1839, where hou.ses in any of these parishes 
should bo taken for the })urposes of tlie T*ailway 
alter the occupiers should have quitted their 
houses, & until new liouscs or other buildings 
should bo erected, & oocnpied, of such annu^ 
rent or value, that/ the titlies of such new houses 
^should be equal t^o the tithes payable for the 
houses quit/kid, the tithes, or payments in lieu of 
tithes, j>ayable in respect of the houses quitted, 
according to the last assessment/S to March 25, 
3 839, or annual sums of money equal to the loss 
in tithes which the rectoi-s might sustain by the 
taking down of such houses, should be iiaid & 
payable to the roeXors, etc. The co. removed a 
great many houses, Sl> built two oth(;rs, whitfii 
were at once occupied: — Held: (1) the object of 
the Act was only indemnity to the ch*i*gy ; tliere- 
fore the ch*rgy were entitled to receive only what 
they would have received if the railway co. had 
never interfered with Uie premistis ; (2) the co. 

was liable to i^ay in respect of houses removed; 
where no othci*s had b(‘en built in their i)laces, 
such sums as were actually paid to tJic r<‘ctor, 
whether by agivemont or otlierwise, up to 
March 25, 1839 ; (3) the amount before then 


took no part In, tho arbii.. Sc gave no 
consent to taking i^ussoHsiou. An 
award was made, but was not taken 
up by oltlior the co. or tho ownei*H. 
Pltfa. brought action against co. Sc 
owners for lorecloaure, offering to take 
compensation aw^ardod, & release the 
lauds -Held : co. were prup<*r parties 
to action. Sc pltts. wero entitled to 
Judgment against all dctls. with a 
provision for release of lands on pay- 
ment of amount of award. — Sooitish 
American Invkstmrnt Co. v . Purn’iK 
(1893), 20 A. H. 398.-~€AN. 


j. Portion of land subject to nwrt 

taken — Uiijkta of nwrtgager. ] — 
A portion of laud subject to a mtgo. 
was taken under Labourers (Ir.) Act, 
1906 '.—Held : tho rights of the parties 
wore regulated by Lands Act, 1S45, s. 
1 12, & that the value of the part taken 
was to be assesaod. Sc sum awanled to be 
l>ald over to tho lutgees. in satisfaction 
of hia mtge. debt ho far as tho saiuo 
would exteml. — v:xp. Shiah ane UuitAL 
Council, [lUlOJ 1 I. 11. 136.' — IR. 

k. Mortgagor not aUiUed to notice 


of cTpropriation proceedings — When 
eouitg of redernpikm conceged to pro- 
niotcrs.y—A. mtgor. who has couveyc«l 
his equity of redemption subject to 
tlie payment of tho mtgo. is not entitled 
to notlee of expropriation proceedings 
taken by a co. with regard to the 
mortgaged hinds ; Sc tlie ahseucc of 
Biieh notice does not constitute any 
defence t o an action brought against 
him by the mtgee. on a covenant to 
pay the mortgage money. — F abr r. 
Howell (1900), 3l O R. 603.— CAN, 

T 2 
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Sect. 4 . — Land subject to charges other ihanmortaaae. 

Sect 6; Sub-sect 1.] 

ftgreed upon between the rector & the occupant, 
& paid by the occupant, constituted the assess- 
ment within the Act, & the amount of compensa- 
tion must be measured thereby ; (4) where new 
houses had been built & occupied, the co. was 
entitled t-o be credited in reduction of its genei*al 
hability to make compensation under the Act with 
the sums which had become payable in respect of 
houses, & not merely w'ith those which 
had been actually received therefrom. — London 
& Blackwaix By. Co. v. Letts (1851), 3 II. L. Cas. 
470 ; 18 L. T. O. S. 1 ; 15 .Tur. 995 ; 10 E. K. 185 ; 
subnom. Letts v . London & Blackwall By. Co., 
0 By. Can. Cas. 687 ; 7 By. & Can. Cas. 987, 
II. L. ; revsg, S. C. sub nom, Letts v . London & 
Blackwall By. Co. (1847), 5 Bare, 605. 

(1) (2) & Ci) Consd. Esdallo v. Mot. & 
Dist. Kye, Joint Committee (ISSl), 4(5 J. P. 103. 

^ assessment.] — 

Where a railwiiy co. werci given compulsory powers 
under their special Act to take property subject to 
tithes on conchtion that they indemnified the 

tithes, either by continuing to pay 
them to him according to the last annual asse^s- 
ment, or by purchasing them under Lands Act, 
184o upon payment of compensation, & the co. 
elected to purchase the tithes :—Held : the last 
annual assessment was not t o be taken as the basis 
for estimating the compensation to be so paid. — 
Lsdaile V. Metkopolitan & Distimct Bail ways 
Joint Committ£:e (1881), 40 J. B. 103, D. C. 

2031. Rent-charge — ^Small proportion of land 
charged taken — Compensation reduced by amount 
^milarly proportioned to value of rent-charge- — 
Promoters indemnified from rent-charge by vendor.] 
—Powell v. South Wales By. Co. (1855), 1 
Jur. N. S. 773. 

2032. Lunatic beneficiary — Release by 

committee — ^On purchase of life annuity of equal 
value.] — lie Brewer, No. 423, ante. 

2033. Annuities-— Purchase from first annuitant 
under power of sale— Second annuitant not entitled 
to charge — Nor specific performance of contract on 
notice to treat.] — Hill v. Great Northern By. 

^ ^24; 24 L. J. Ch. 212; 

24 L. 1. O. S. 332 ; 1 Jur. N. S. J02 : 8 W. R. 39. 

Buy lies v. Haynes (1«61), 1 Drew. & 

2034. Uncertainty whether promoters taking 

whole or part — -Promoters restrained until annuities 

— University Life Assurance Society 
V. Metropoijtan By. Co., [1866] W. N. 167. 


Sect. 5. LAND SUBJECT TO LEASES. 

Sub-sect. 1, — Who Bntitled to Compensation. 

2035. Lessee — Lease granted after special Act 
—Not entitled.]— London’s (Bp. of) Caspj (1818), 
1 Sim. & St. 268 ; 57 E. B. 108. 

2036. Lease granted after notice to treat- 
Tenant without notice of proposed works — Entitled 


to notice to treat.] — Carter v. Great Eastern 
By. Co. (1863), 8 L. T. 197 ; 9 Jur. N. S. 618. 

2037. Weekly tenant granted term for 

years — Not entitled .] — Me Marylebone (Stingo 
Lane) Improvement Act, bJxp. Edwards (1871), 
L. B. 12 Eq. 389 ; 40 L. J. Ch. 697 ; 25 L. T. 149 ; 
19 W. B. 1047. 

Annotations: — Re!d. Meix»er v. Llveroool, St. Helens & 

South Lancashire By., 11903] 1 K. B. Mentd. Zick 

V. London United Tramways, 11908] 1 K. B. 611. 

2038. Not entitled.] — The owner of 

land received from a railway co. notice under their 
stafutory powers which incorporated T^ands Act, 
1845, to treat for part of his land, &; the purchase- 
money was settled by agreement to include com- 
pensation for all injurious affection. Between the 
notice to treat & the agi*eement the owner leased 
to applt. part of the land held with the land pur- 
chased. The railway co. exercised their powers & 
injuriously affected applt.’s land : — Held : f he 
sum paid to the owner must he taken to have 
included compensation for the injury to the lessee’s 
land, & the lessee was not entitled to compensation 
under Lands Act, 1845. — ^Mercer v. Liverpool, 
St. Helens &: South Lancashire By. Co., [1904] 
A. C. 461 ; 73 L. J. K. B. 960 ; 91 L. T. 605 ; 68 
J. P. 633 ; 53 W. B. 241 ; 20 T. L. B. 673, H. L. 
Annotations : — Consd. Dawson v. Groat Northern & City By., 

[190.5] 1 K. B. 260. Mentd. Wok v. London United Train- 
' ways, [1908] 1 K. B. 611 ; Wild v. Woolwich B. C., [1909] 

2 Ch. 287. 

2039. For existing lease not surrendered — 

Though new tenancy granted after notice to treat.] 

— By an agreement dated Mar. 16, 1905, F., as 
agent for the mtgees. in possession of certain 
premises, let the premises to S. for three years 
from Mar. 14, 1905. On May 15, 1905, notice to 
treat under Lands Act, 1846, in respect of tlio 
premises was served by dofts., a tramway co., on 
the lessors. By an agreement dated Jan. 23, 
1906, S. agreed to stand possessed of the lease of 
the premises in trust for pltf., & in Feb. 
entered upon the x>rernises. Subsequently S 
informed F., the lessors’ agent, that he wished to 
traiLsfer liis interest to pltf., & it was arranged 
between R., pltf., F. that the old tenancy siiould 
be surrendered, & a new tenancy siiould be granted 
to pltf. for a term of three years, being about a 
year longer than tlie residue of tlie former term. 
Accordingly on Feb. 14, 1906 an agreement was 
entered into by which as tlio le.ssors’ agent, 
let the premises to pitf. for three year's from tiiat 
date ; — Held : either pltf, or 8. as trustee for him 
was entitled to compensation in respect of the 
tenancy under the original agreement of Mar. 15, 
1905, which still subsisted, in the absence of a 
valid surrender of it. — ZicK v. London United 
Tramways, Ltd,, [1908] 2 K. B. 12li ; 77 Tj. .T. 1C. B. 
942 ; 98 Ij. T. 841 ; 72 J. P. 257 ; 24 T. L. B. 
577 ; 52 Sol. Jo. 456, C. A. 

Annotation : — Mentd. Canterbury Corpu. v. Cooper (1908), 

99 L. T. 612. 

, also, No. 2075, ^ 

2040. For chance of renewal of lease & 

goodwill — Not for fixtures & improvements belong- 
ing to landlord under lease.J — B. v. Hungerford 


PART XIII. SECT. 6, SUB-SECT. 1 

2038 i. Lchscc — Jjcasc aranUd afte 
notice to treat — Tenant not entitled.]— A 
tenant ifc) not entitled to coiu])ensatloi 
In respect of inn eompulBory reinova 
from subjects of which ho W'aa in pos 
seRBion, lie not having obtained i 
written lease until after co. had glvei 
the landowner notice to take, & tin 
tenant had been duly warned t < 
romoye.— City of Glasgow Unio^ 
M'Ewjcn & Co. (1870), i 
Maeph. (Ct. of 8ebs.) 747 ; 42 8c. Jur 


385.— SCOT. 

2040.i. — — For chance of renewal of 
lease.] — The Crown reHunied land under 
T’ufdic Works Act, 190(), subject to a 
lease. At date of resumption 2 years 
had still to run. 

Held : in valuing pltf.’s iuterest in 
l-he land the jury were not eniitlod to 
consider the probability of a renewal 
arising from the fact that the owner 
held nearly all the shares in pltf. co., 
t)ie balance being hold hy luombcrs 
of his family. — ^N ew South Walks 


Aerated Water & CoNracTioNAUV 
Co. V . The Minister (1916), 33 
N. S. W. W. N. 34, 119.— AUS. 

2040 ii. — — — — .1 — A tenant of 
licoused preinlsGH under a lease for a 
term of years is not entitled to have 
the elu uce of renewal of lease at its 
oxjilration taken into account bi the 
valuation. — L ynch v . Gi.ahgow CJokcn. 
(1903), 5 F. (Ct. of 8 osh.) 1174.— SCOT, 
landlord's 'power of re- 
sumption 'not exercised — Fntiiled aifainst 
promoters. ] — A. tenant held uudor a lease 
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Part XIII. — ^Purchase of Particular Interests in Land. 


Market Co., Ex p. Gosunq (1833), 4 B. & Ad. 
696 ; 1 Nov. & M. K. B. 518 ; 110 E. R. .680. 
Annotations: — Distd. H. v. Manohentcr & Liverpool Rv. 
(1836), 1 Har. & W. G89. Consd. He Palmer & Hiirifferford 
Market Co. (1839), 9 Acl. & El. 463. Refd. Allen v. Flood, 
tl898]A. C. 1. 

See, also, Nos. 2014, 2070, 2077, post. 

2041, Not entitled.] — K. v, Javerpool 

& Manchester Ky. Co. (1830), 4 Ad. & El. 050 ; 
0 Nev. & M. K. B. 180 ; 111 E. R. 931 ; sub nom. 
R. V. Manchester & Taverpool Ry. (Jo., Ex 
Bathe, 1 Bar. & W. 089 ; 5 L. .1. K. B. 100. 

.'---Coiisd. R. V. London & Southampton Ry. 
(1839), 10 Ad. & El. 3. 

2042, Trustees of underlease authorised 

to obtain clause for compensation.] — .I ones v. 
Powell (1841), 4 Beav. 90 ; 49 E. R. 274. 

See, also, Nos. 2002, 2075, post 

2043. Under Act authorising compensation 

to owners or proprietors.] — Lister v. Lorley 
(1837), 7 Ad. 4^ El. 121; 2 Tlar. & W. 12; 0 
Nev. Ac M. K. B. 340 ; 0 L. .7. K. B. 200 ; 1 J. P. 
309 ; 1 Jur. .520 ; 112 E. R, 417. 

A7mo(aL*o7i8;- CoDSd. Hutton r. L. & S. W. Ry. (1849), 

7 Hare, 259: Keniiot & Avon Navigation Co. y. Withoriiig- 
ton (1852), 18 Q. 11. 531. Refd. l*addock v. ForrcHter 
p842), 3 Man. &, G. 90.3; Derby v. Jim*y Iniprovoment 
Comrs. (1869), L. R. 4 Exch. 222 ; A.-G. v. Parlwh, [1013] 
2 Ch. 444. Mentd. Peters v. Clarson (1844). 7 Man. & G. 
.)4H ; Ramsden v. Mancheatcr, South Junction &, Altrin- 
cJiani Ry. (1848). 1 Exeh. 723 ; A.-G. v. Thames River 
CouservatorH (1862), 1 Hem. & M. 1 ; Mae.ey v. Metro- 
l)0ljtau Board ot Works (1861), 33 L. J. Ch. 377. 

2044. Under invalid lease— For Improve- 

ments executed on faith of validity ot lease — Not for 
loss of trade.] — (1) As regards leasehold interests 
the fuTietion of a compensation jury summoned 
und(T Lands Act, 1815, extends only to ascertain- 
ing the valip} of the leasehold interest claimed by 
the landowner, At if too largo an interest bo claimed, 
th(j ct. it self will, after tlio comiiensation money 
has been paid in by the co., direct a propei* appor- 
tionment*, it order the excess in the amount paid 
int o ct*. to b(j ri‘turned t o the co. 

(2) A railway co. rocpiiring certain premises in 
the occupation of A. gave him notice to tr(‘at. A. 
claimed compensation in resy)ect of two leases, one 
for 21 yeai’s A* tlie other for 80 years, & for loss of 
trade . A jury awarded £1500 for the leases Ac 
£700 for loss of trade, which sums were yiaid into 
ct. by Uie co. to the credit of ex p. the co., the 
account of A. The leases were in fact invalid, in 
consetpienco of tlieir having been granted by the 
exoiv. instead of ilie lieir of a last surviving 
trustee - Held : A. was entitled to so luueh of the 
£1500 as reproH(‘nted tlu^ value of certain improve- 


ments effected by him on the faith of the leases 
being valid, the amount to be ascertained by an 
inquiry in c}\ambei*s, Ac the residue of the money 
paiii in must be returned to the railway co. ; A. 
having served the ))ersons who were interested in 
contending under the will that the leases wore 
invalid, the co. would not be ordered to pay the 
costs of their appearance ; a jury or arbitrator 
could not determine the title of the party but only 
the value of the interest. — He North IjONDON Ky, 
Co. (City Branch), Ex p. Cooper (18(15), 2 Drew. 
Ac Sra. 312 ; 5 New Rep. 233 ; 34 L. .7. Oh. 373 ; 
11 L. T. 001 ; 11 Jur. N. S. 103 ; 13 W. R. 304 ; 
02 E. R. 040. 

Annotations : — As to (1) Refd. Hogg i’. Mid. Ry. (1867). 
h. B. 4 Eq. 319. As to (2) FoUd. Ex p. Luntlcy (1865), 13 
L. T. 490 ; Re North Loudon Ry., Ex p, Hayue (1865), 12 
L. T. 200. 

See, also, No. .^070, post. 

2045. Under lease for any term at tenant’s 

option— With covenant by landlord not to give 
notice to quit so long as rent paid .] — Ite King’s 
Leasehold Estates, Ex p. East London Ry. 
Co. (1873), J,. R. 10 Eq. 521 ; 29 L. T. 288 ; 21 
W. R. 881. 

Annfitfitions : — Distd. Wood v. Board (1876), 2 Ex. 1). 30. 
Rofd. Kiisel V. Wat8on (1870), 11 Ch. D. P29 ; Ohoshiro 
LincH Coiuinittoe v. Lewis (1880), 50 L. J. Q. B. P21. 

2046. Under building agreement — Though 

forfeited by non-completion of buildings within 
specified time — Building suspended with consent of 
landlord.] — B irmingham Ac District Land Co. v. 
London Ac North Western Ry. Co., No. 990, ante. 

2047. Landlord cannot destroy right — By 

exercising power of resuming possession — For 
‘^purpose of building, planting, accommodation or 
otherwise,”] — J ohnson v. Edgware, etc. Ry. Co. 
(1860), 35 Beav. 180 ; 35 L. J. Ch. 322 ; 14 L. T. 
45 ; 14 W. R. 410 ; 55 E. R. 982. 

From year to year .] — See Sect. 0, post 

2048. Lessor — Not for lease granted after special 
Act.] — L ondon’s (Bp. of) Case (1818), 1 Sim. & 
St. 208 ; 57 E. R. 108. 

See, also. No. 2075, pofit. 

Application of purchase-money of leaseholds — 
Paid into court — As between tenant for life Ac 
remainderman .] — See Part XI., Sect. 1, sub-sect. 1, 
ante. 

In purchase of other lands .] — See 

Nos. 1295, 1302, ante. 

2049. Compensation for Interests of lessor Ac 
lessee in lump sum — Lessor entitled to principal — 
Lessee entitled to Interest .! — Kc Aylesbury Ry. 
(Jo. (1843), 1 L. T. O. S. 450. 


\vhi(!]i provided that* tho proprietor 
woH entitled to rowiiiuc at pleasuro. A. 
CO. ac(iuired part of the lands from the 
proprietor who had never exercised 
his power of resumption. The tenant- 
claimed componsation uinler Lauds 
(Scot.) Act, 1845. In suspension 
brought by the eo. of tho statutory 
arbitration. 

Held: tlie co. wore not entitled to 
found on tlio clause of resumption. — • 
Solway Junction By. (*o. v. Jackson 
(1874), 1 R. (Ct. of Scss.) 831.— SCOT. 

m. .1 — Fusmino V . 

Newport Ry. Co. (1883), 8 App. Cas. 
‘265.— SCOT. 

2043 i. Under Act authorisinq 

compensation to aimers or occupiers .] — ■ 
.Toiinson V. Ontario, Siaicoe, 6c 
Huron Ry. Co. (1854), 11 U. C. U. 

L— CAN. 

n. Where land expropriated 

for jjithlic purposes — Entitled to in- 
dxmnity odanist promoter.] — The lessee 
ot land expropriated for public pur- 
poses has a recourse for iiidomnit^' 
against tho expropriating party, In- 
dopoudontly of tho proprietor, auch 


reoourKo may be exercised by a com- 
mon law action independently of tho 
exinopriation proceedings. — He Ver- 
dun Coupx. &, Grand Trunk Boatinu 
Club (1898), Q. B. 7 Q. B. 185.— CAN. 

o. — — Under 37 Viet. c. 13, s. 7.1 — • 
He Welland Canal Enlaroe.ment, 
Fmni y. McKae (1881), 29 Gr. 139.— 

CAN. 

p. .] — Tho eday in certain 

lands ^vas leased to a tenant who 
claimed compensation from a ry. co. 
for the clay snblyiiig that portion of 
the lands traversed by their lino : — • 
Held: the tenant had a sufficient 
interest to form the subject of a 
statutory sulifnission under the Lauds 
Clauses (Jousolidatlon Act. — Solway 
Junction By. Co, xj. Jackhon (1874), 

3 R. (Ct. of ScHs.) 831 ; 11 Sc. L. 11. 
344.-- -SCOT. 

q. For iuierfere7i.ee with bust- 

7W . SS .] — B. r. Montgomekv-C^ampueia. 
6c Nortufield Coal Co., Ltd. (1917), 
17 Exch. C. R. 32.— CAN. 

r. fn possession after lessors 

option to renew lease iwi exercised — Not 
entitled.] — Lessees, under ronowablo 


lease, when tho lessors have option to 
renew or to pay for improvements, 
who remain in possession after expira- 
tion of tho term, but to whom no 
renewal lease is granted, although 
demanded, are tenants at will merely, 
6c not “ persons interested in tbo 
laud within the meaning of Railway 
Act, 1906, s. 155, 6c are not entitled (o 
compensation. — <Janadian Pacific Jt y, 
Co. V. Brown (Alk.xandkr) Milling 
Elevator Co. (1909), 18 O. L. R. 
85 ; 13 O. W. K. 301 ; 9 Can. Ry. Cos. 
56.— CAN. 

g. jifjjr riqni of way.] — 

Pltf. was lessee of hotel. Defts. 
acquired tho proi)erty from tho owner, 
but took no procoodings to acquire 
pltf.’s lease or right of way: — Held: 
pltf. was entitled to compensation. — 
McDonald v. Vancouver, Victoria 
6c Wasteun Ry. & Navigation Co. 
(1909), 11 W. L. R. 121.— CAN. 

t. Compensation for interests of 
lessor d* lessee — Must be in separate 
amounts.] — Pacific Great Eahtkrn 
Ry. Co. V , LAR.SKN 6c Linton & Co. 
(1015), 8 W. W. U. 1, 630.— CAN, 
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Sect. 5. — Land subject to leases: Sub-sects. 1,2, 3, 4, 
5 0. S e ct. 6; Su b -seci, 1, u4 ,] 

2050, Application by lessee for apportion- 

ment — Refused — Promoter not entitled to costs & 
expenses on petition.] — Ex Ward (1848), 2 

De a. & Sm. 4; 5 Ky. & Can. Cas. 308; 17 
L. J. Ch. 240 ; 10 L. T. O. S. 479 ; 12 Jur. 322 ; 
04 E. R. 2. 

2051. Application by lessor for apportion- 

ment— Previous valuation to which lessor not 
party — Not binding on lessor.) — Ex v. Jaintlev 
(1865), 13 L. T. 490 ; 14 W, K. 93. 

.] — See, also. No. 2038, ante. 


Sub-sect. 2. — Where Part op Land taken. 

2052. Apportionment of rents — Not within 
Jurisdiction of arbitrator appointed to assess com- 
pensation .] — lie Ware & Regent’s Oanad Co., No. 
007, ante. 

2053. Lessors consent unnecessary — Lease 

containing covenant against assignment — Without 
licence of lessor.] — Siapper v. To'rj'ENHAM & 
Hampstp:ad .1 unction Ry. Co. (1807), L. R. 4 Eq. 
112 ; 36 L. J. Ch. 841 ; 10 L. T. 440 ; 15 W. K. 
801. 

Annoiaiion : — Diatd. Metropolitan Water Board v. Solomon, 
ny081 2 Ch. 214. 

2054. Agreement for — Lessor refusing con- 

sent — Specific performance ordered — Order to serve 
lessor with notice to treat refused.] — Williams v. 
East London Ry. Co. (1809), 21 L. T. 524 ; 18 
W. R. 159. 

2055. Several plots of land comprised in building 
agreement — Agreement not put an end io.]—Er 

h\rKNESS & WlUJiJSDEN UllBAN DlSTllKT COUNCIL 
(1905), 70 .T. P. 25 ; 22 T. L. R. 52. 

Effect of notice to treat generally.] — ^cePart VI , 
Sect. 2, sub-sect . 5, ante. 

Costs of apportionment of rent.] — Sec Part 
Sect. 4, sub-sect. 3, ante. 


Sub-sect. 3. — ^Assessment op Compensation. 

2056. Conditional lease at reduced rent — Lessor’s 
compensation based on value at time premises taken 
— Not value acquired by promoters.] — Penny v. 
Penny (1808), L. R. 6 Eq. 227 ; 37 L. J. Cli. 340 ; 
18 Ji. T. 13; 10 W. R. 071. 

2057. Lessee’s compensation based on full 

value of premises — Subject to deduction for possi- 
bility — Of forfeiture.] — Penny v. Penny (1868), 
L. R. 5 Eq. 227 ; 37 L. ,L Ch. 340 ; 18 L. T. 13 ; 
10 W. R. 071. 

2058. Lessee with power to pull down & rebuild 
— Plans approved in contravention of local bye-laws 
— Cannot be considered by arbitrator.] — Be 

McIntosh & Pontypridd Improvement Co. 

(1892), 8 T. L. R. 203, C. A. 

AnnotaiUnis : — Mentd. Yabbiconi v. King, [1899] 1 Q. B. 
444 ; Dover l^loture l^alace & I^cssors v. Dover Coniii. & 
Crundali, Wraith, Uurr & Kuight (1913), 11 L. (J. K. 971. 

2059. Land let for public park — Power of re- 
entry if land taken compulsorily^ — Compensation for 
commercial value — Not capitalised value of rent.] — 

Rc Morgan &. London &; North Western Ry. 
Co., [1890] 2 Q. R. 400 ; 75 L. T. 220 ; 45 W. R. 
170 ; 12 T. J.. R. 032 ; 40 Sol. Jo. 753, 1). 0. 

2060. Lease held by promoters — Rent as basis of 
value.] — Eldon (Earl) v. North Eastern Ry. 
Co. (1899), 80 L. T. 723. 

2061. Severance of reversion — Involuntary 

act of lessor — Lands Act, 1845, s. 68 not applicable.] 

— ^I’iggott V. Middlesex County Council, [1909J 
1 Vh. 131 ; 77 L. .T. CJ). 813 ; 99 L. T. 002 ; 72 
J. P. 401 ; .52 Sol. Jo. 098 ; 0 J.. U. R. 1177. 

A»uio/rt/ion«;-'Mentd. Wild v. Woolwich B. C. (1909), 78 
L. J. Oh. (i33 ; Jolly v. Brown, [1914] 2 K. B. 109. 

Compensation for goodwill.]— /S^cc No. 2040, ante, 
Nos. 2070, 2077, post. 

Compensation for Improvements.] — See Nos. 
2040, 2044, ante. No. 2078, post. 

2062. Land taken subject to dispute -As to 
lessee’s right of renewal — Court has jurisdiction to 
settle dispute.] — Bo(jo v. Midland Ry. Co. (1807), 
L. K. 4 Eq. 310 ; 30 L. .1 . C^h. 440 ; 10 T.. T. 1 13. 


PART XIII. SECT. 6, SUB-SECT. 2. 

u. Apportionment of rents — (hiJy 
apportUmed rent payahle. to landlord 
from finnl award — Althoitph no convey- 
a nee made or jjrcnitses 1 alert till after 
subsequent rent arerved.} — Bai.l v. 
Okavics (188(J), 18 L. H. Ir. 224.— IR. 

w. Agreement fur — Onlu ap- 

portioned rent payable from dale of 
ut/rcemeini — Although no entry, Por- 
tion of landH In occupation of a Htatu- 
tory tenant was nuiulrcd tor Defence 
Acts. Notice to treat was given, & 
rent apportioned by agi’oeincnt, niider 
Lands Act, 1845, p. 119:— Z/eW: 
ap])ortioned rent only was payable 
from date of agreement, although no 
entry had taken place. — Ite War 
Bkckktaky & Hurlky's Contiu(^t, 
[1904] 1 1. 11. 354.— IR. 

PART Xlll. SECT. B, SUB-SECT. 3. 

2060 i. lient as basis of value.} — The 
owner of land let out a large part of 
compound to tenants whom ho allow od 
to acquire occupancy right s therein 
Hclti : under Land Acquisition Act, 
1894, tliat so far as owner's interest 
was concerned compensation should be 
calculated at .so many yeai's purchase 
of the annual profits actually received 
by ow’nor at time of tho sale. — Orpk 
V. Secretary op State for India 
(1918), I. L. 11. 40 All. 367.— IND. 

X. .] — P. demlHcd lands in 

1887 to Govt, for 21 years, at a rent, 
with clause of .‘surrender at tlie end 
of 7 or 14 years. In 1898 Govt, 
served notice to treat : — Held : com- 
Ponsatiou payable to I*, in respect of 


the rent sliould bo assessed on the 
basis of a purchase immediately before 
notice to treat, & be valued at the 
rent, reserved upon a lease for the 
residue une.\pii-cd of a term of 21 
years, tubing into account tho power 
of surrender, & all tho circumstance's 
of thci case Sc tho holding should be 
taken into consideration. — Ite At£I 1 .omc 
Rifle Ranuk, I1902J 1 1. R. 433. — IR. 

y. Lessee's compensation based 

on full period — • biiibjevt to deduclion 
on coni in gent powers to ter min ate 
earlier.] — A tenant under a lease to 
Whitsunday, 1911, with pow'cr to tlie 
landlord or tofiant to torjuinate at 
Wliitsunduy, 1898, being deprived of 
land by a Local Authority under 
compulsory powci-a, claimed, in an 
arhn. under Lunds (Scot.) Act, 1845, 
compensation for loss of nrollts on tlio 
hasiK of tho lease cxtnncling to Whit- 
sunday, 1911. 

Held: tenant W’a.s entitled to com- 
pensation on tho footing tJiat itiaso 
endured to Whitsunday, 1911, subject 
to such deduction as arbiter miglit 
consider duo to the contingency of its 
being brought to an eud at an earlier 
date.— FLy:MiN(» v. Dibihict Co.m- 
MITTEE OF MIDDLF. WaRD OF LaNARK- 
8U1RE (1895), 23 R. (Ct. of Sobs.) 98; 
33 Sc. L. R. 83 ; 3 S. L. T. 157.— SCOT. 

z. Lessee with option to purchase 

the fee simple — Lessee's compensation 
vnclndes lease option- —Ijessor's fee 
simple subject to exercise of option — 
ruoliv Works Act, 1894.] — Compton v. 
Hawthorn & C’rump (1902), 22 

N. Z. L. K. 709.— N.Z. 

a. Lands (Scot) Act J846, as, 17 


<S: 115 — Promoters canned combine 

sections thereby penalise tenants.) — A 
ry. CO. In their notice under above 
sects, required a tenant claiming com- 
pensation In respect of an uuexpired 
term to produce ills lease with ids 
claim witbin 21 days, under penalty : — 

Held : the co. were not (*n tit led to 
comhJiie the provisions of the two 
sects., & shorten the time for tenants 
producing their leases, so as to involve 
tJicm, If thoj’- failed to cjomply wltJi such 
jiotice, in tlio penalties contomplatccl 
by s. 115. — Forfar & Bbecuin Rv. 
Co. i\ Bell (1892), 19 R. (Ct. of Bess.) 
780 ; 29 Sc. L. R. 618.— SCOT. 

b. Lease subject to compensation for 
improvements — Option of lessor to renew 
' — Cvmjjcnsation includes valve of im- 
provements ct’ lease.) — The suppliant 
was tenant of lands whore ho carrioil on 
his business as assignee of tw^o leases. 
Tho leases had expired at time of expro- 
priation ; but contained a proviso that 
i>ulldlngs sliould be valued, & lessor 
should have option of resuming pos- 
session upon payment of the appraise- 
ment, or renewing leases on same 
terms for a furtlier term. No appraise- 
ment had been made, &. suppliant con- 
tinued in possession of property as 
tenant from year to year. The lessor 
liad no pre.sent intention of paying for 
improvements & resmning possession : 
— Held : In addition tlie value of 
improvements, suppliant was entitled 
to compensation for tho value of Jds 
possession under the leases at date of 
expropriation. — McGojjdriok v. R. 
(1902), 8 Exch. C. R. J69 ; 23 C. L. T. 
99.— CAN. 
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2063. Lessor claiming possession at expiry of 
lease — Entitled to compensation only — Based on 
value at expiry of lease — Assessment by court.] — 

Heaufokt (Duke) v, Tatiuck (1853), 17 Boav. 

00 ; 1 Eq. Ilep. 41 ; 7 liy. & Can. Cas. 900 ; 22 
L. J. Oh. 489 ; 21 L. T. O. S. 290 ; 17 Jur. 082 ; 

1 W. B, 280 ; 51 E. K. 954. 

: — Consd. PUmincr v. Wollington Corpn. (1884), 
y App. Cas. 699. Refd. Somoractuhlro Coal Caual Co. v, 

^ * Mold V. Wlieatcroft 

Mentd. Martlu v. L. 0. & 1). Ity. 
w • Eardley v. Gmuvllle (1876), 1J4 


SuK-BECT. 4 . — Effect op Exercise op Com- 
pulsory Powers on Lessprij’s Covenants. 


See, generally. Landlord & Tenant. 

2064. General rule — Promoters bound to accept 
assignment containing usual covenants Indemnify- 
ing lessee — On payment of purchase-money after 
notice to treat — & taking possession with consent of 
lessee.] — Harding v. Metropoijltan By. Co., 
No. 702, ante, 

2066. Covenant to pay rent— Rent payable half- 
yearly —Notice to quit expiring between two days 
of payment — Tenant liable for full six months 
rent.]— Wainwrighti;. Kamsden (1839),5M. & W. 
002 ; 1 By. & Can. Caa. 714 ; 9 L. 3. Ex. 120 ; 
151E. B. 255. 

AmuitaiUms Ttiskor v. nullman ,1849), 3 Exch. 

Jol. Mentd. Albony v. Ratomoyor (1811), 3 Moo. P. C. C. 
452. 


2066. Proviso against assignment without licence 
— Licence not necessary.] — Slipper v * Tottenham 
& Hampstead J unction By. Co. (1807), L. B. 4 Eq. 
1J2; 30L. J.Ch. 811 ; lOL. T.440; IfiW. B. 801. 

MotropolitttU W^ator Board v. Solomon, 

2067. Covenant not to build— On behalf of 
lessee & assigns — Building by purchasers — Lessee 
not liable.! — Baily v. 1)e Chespigny (1809), 
L. B. 1 Q. B. 180 ; 10 B. & S. 1 ; 38 Ti. J. q, B. 98 : 
19 L. T. 081 ; 3,3 J, ]\ 104 ; 17 W. B. 491. 
Aniwtation ^ : — Refd. Mills v. East Loudon Crdiis. (1872), 

ii'ufwM ? /Si* 1^9'by u. Harroffate School Board, 

^ 3 ’ Bong Eaton Kocreatlon Grounds Co. t?. 

1^- IB 571. Mentd. Newinwrton L. B. v, 
CotUruflium L. B. (1879), 12 Cli. Jj. 725 ; Re. Arthur, 
Arihiir v. Wynne (1880), 14 Cli, D. 003 ; M, S, lie L. Bv. v, 
AiKlcrspn, 118981 2 Ch. 394 ; Nickoll r. Ashton, [1901) 2 
K. B. 120 ; Biidd-Scott v. Daniell (1902), 87 L. T. 392 : 
K roll V. Henry, [1903] 2 K. B. 740 ; Rc Bradford Tram. & 
Omnibus Co,, Courtenay’s Case (1904), 68 J. P, 362 ; 
Mctropplltau Wat-er Board v, Solomon, [1908J 2 Ch. 214 : 
Grirnsdick r. Sweetmun, [1909J 2 K. B. 710 ; Re Slilj>ton, 
Anderson & Harrison, [1915] 3 K. B. (570 ; Enlaydo v, 
Roberts (1910), 86 L. J. Ch. 149 ; Horlock v. Beal, [1916] 

TT L<'i«tou-oum*Sizcwell 

B* 1>. ^ E. B. 428 ; Blackburn Bobbin Co. v, 

A , » MotropoUtu.n Water Board v. 

Dick, Kprr, [ 1 91 8 1 A. C .119; N ay lor, Bcuyon v. Krabiische 
Industrie GosollHcbart (1918), 87 L. J. K. B. 1006 ; Bank 
Lino V. Capel, 11919J A. C. 435; Hnlton v. Chadwick. 
Taylor (19x6), 122 h. T. 60 ; Donholmo v. Shipping Con- 
trollor (1920), 124 L. T. 378 ; Curling r. Mattliey (1921), 

Of X • Xj • X V* 7 X I • 


2068. Covenant to repair — Lessee liable up to 
date of giving up possession — ^Measure of damages 
diminution of value of reversion.] — Mills v . East 
IjONDOn IJnuin (1872), L, B. 8 C. P, 79; 42 
li. J. C. P. 40 ; 27 L. T. 557 ; 37 J. P. 0 ; 21 W. B. 
142. 

Amiotation : — Mentd. Joyner v. Weeks, [1891] 2 Q. B. 31. 

With condition for re-entry on non- 
performance.] — See No. 2070, post. 

Covenant to cultivate — With condition for re- 
entry on non-performance.]— No. 2070, post, 

2069. Restrictive covenant as to user — Promoters 
not liable under — When compensation paid to lessor 
— Though no conveyance taken.] — East & West 
India Docks & Birmingham By. Co. v. Dawes 
(1853), 11 Hare, 303 ; 68 E. R. 1316. 

2070. Purchr^ers acquiring whole tenement — 
After notice requiring possession of third — Liable 
as to two thirds — For breach of covenants to repair 
house & cultivate garden.] — Piggott v . Middle- 
sex County Council, [1909] 1 Ch. 134 ; 77 
L. J. Ch. 813 ; 99 L. T. 662 ; 72 J. P, 461 ; 52 
Sol. .Jo. 698 ; 6 L. G. B. 1177. 

^nnofofioas .—Mentd. Wild v. Woolwich B. C. (1909), 78 

L. J. Ch. 633 ; Jolly v. Brown, [10141 2 K, B. 109. 

Right of lessee to compensation for breach of 
I covenants.] — See Part III., Sect. 3, sub-sect. 4, 
C. (b), ante. 


Sub -SECT. 5. — Apportionment of Purchase- 
Money between Tenant fur Life and 
Remainderman. 

See Part XI., Sects. 4, 5, a7iie. 


Sub-sect. 6. — Reinvestment of Purchase' 
Money of Leaseholds. 


See Nos. 1295, 1302, ante. 


Sect. 0.— TENANCIES "FOR A YEAR OR FROM 
YEAR TO YEAR" AND LESSER INTERESTS. 

Sub-sect. 1. — Wiio entitled to Co^ipensation. 

A. Subsisting Tenancies, 

See Lands Act, 1845, s. 12J. 

2071. Schoolmaster occupying school house — 
Employment terminable by three months’ notice — 
To take effect on one of two specified dates In each 
year.] — K. v, Manchester, etc. By. Co. (1851), 
4 E. & B. 88 ; 23 L. T. O. S. 287 ; 1 .Jur. N. S. 419 ; 
2 W. B. 591 ; 119 E. B.. 35. 

Annotations : — Consd. R. r. Middlesex, Rc Somers v. Met. Ry. 
(1862), 31 L. J. Q. B. 261 ; Cameron v. Charing Cross R 3 \ 
(1864), 12 W. R. 803. Refd. Knai)p v, L. C. & D. Ry. 
(1863), 2 H. & C. 212. Mentd. Re Alleyn's College, Dul- 
wich (1875), 1 App. Cas. 68. 


PART XIII. SECT. 6, SUB-SECT. 4. 

0 . Covenant to pay rent — Siispen 
Sion of lease by government undci 
Mining Act, 1874, s. 13 — as ?j 
lease not granted — Lessee entitled U 
return or remission of rent.] — 'i'Jie effect 
of suspension under above Act Is that 
all rights of the lessee derived from the 
lessor are in abeyunco & the lessor is 
In the same position as If the lease had 
never been granted, & accordingly, 
can roBumo possessitm. — Cook v. 
Rk^ketook, [190J] A, C. 588 ; 16 

N. S. W. W. N. 111.— AUS. 


d. Tenant liable for rent 

het-ween date of award <iE? payment into 
court.} — Lands, hold by A. as tenant 
to H. under lease, were acquired under 


a local Act, incorporating Railways 
(Ir.) Act, 1851 & the arbitrator 

awariled inter alia that the rent should 
be w holly abated, but the compensat ion 
moneys payable thereunder were only 
lodged in ct. a considerable time after 
the award :—//chf ; B. was entitled 
to recover rout under the lease from 
A. for the period botw'eon the date of 
award & lodgment of the oompcusatlon 
in respect of B.’s Intcrost in ot.-'- 
Callow v. Flynn (1890), 26 L. R. Ir. 
179.— IR. 

e. Covenant to build — Release from 
covenant d: rent considered .} — Wmore 
lessee Is under covenant to build upon 
promises. Sc partthoreol is expropriated, 
the fact that lessee is relieved from his 
covonant Sc his rent is reduced by 


reason of the taking, will be taken into 
consideration by the ct. in fixing com- 
pensation. — R. V. Youno (1901), 7 
Exch. C. R. 282 ; 22 C. L. T. 84.— 
CAN. 

PART XIII. SECT. 8, SUB-SECT. 1.— A. 

f. Tcnaid at will — Not entitled to 
eompensation for plaiU.} — IMtf.'s factory 
was built on land part of w hich was the 
property of pltfs., & part the properly 
of the Crown which pltfs. occupied as 
tenants at will. I’ltfs.* land was 
resumed, but their permission to 
occupy the other land was not revoked. 
Held : pltfs. not entitled to coiii- 

S ensation in respect of the portion of 
ticir machinery which was erected on 
the Crown land, although it was an 
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, 0 . — Tenancies *^for a year or from year to year ” 
and lesser interests: Sub-sect. 1, A., B. C. s 
sub-sect. 2. Sect^.] 

2072. Tenant for term exceeding three years — 
Though under agreement not under seal.] — Sweet- 
man V. Mp:tropolitan lly. Co. (1804), 1 Hem. &; M. 
543 ; 10 L. T. 150 ; 28 J. P. 295 ; 12 W. R. 304 ; 
71 E. R. 238. 

2073. Tenant for residue of term of two years — 
Unexpired residue less than a year.] — R. v. Great 
NoRTitEUN Ry. Co. (1870), 2 Q. B. D. 151 ; 40 

L. J . Q. B. 4 ; 35 L. T. 551 ; 41 J. P. 197 ; 25 
W. R. 41, D. C. 

Anrudntio'ns : — Retd. Shepherd v. Norwich Corpn. (1885), 
30 Oh. U. 553 ; II. v. Kennedy (1803), 41 W. R. 380. 

Tenant tor term of thirty years — Determinable by 
three months’ notice by landlord.]— No. 2093, 
post. 

2074. Tenancy for less than year — Quarterly 
rent — No legal or equitable interest,] — Syp:hs v. 
Metropolitan Board op Works, No. 602, ante. 

2076. No right to compensation for chance 

of renewal.] — Wilkins v. Birmingham Corpn. 
(1883), 25 Ch. 1). 78 ; 53 L. J. Ch. 93 ; 49 L. T. 
408 ; 48 J. P. 231 ; 32 W. R. 118. 

Annotations : — Consd. L. O. C. v. Wilson’s Executors, [19161 
1 K. H. 837. Refd, Mercer v. Liverpool, St. Helen’s & 
South Lancashire Ry., [1903] 1 K. H. 652 ; Zick v. London 
Ignited Tramways, fl908J 1 K. B. 611. 

ScCy also. Nos. 2040-2042, ante. 

B. Teyiancies in respect of which Notice has been 

given. 

Sec Lands Act, 1845, s. 121. 

2076. Tenant from year to year — Tenancy deter- 
mined by notice to quit — Compensation for good- 
will — Marketable interest In premises — Entitled.] — 

Jie Hungerpord Market ('o., p. Farlow 
(1831), 2 B. & Ad. 341 ; 109 E. R. 1109 ; sub 7W7n. 
R. V. Hungerpord Market Co., 9 L, J. O. H. K. B. 
255. 

Annotations : — Consd. R. v. Hunsrerford Market Oo. (1833), 
4 B. & Ad. 592 ; R. v. RunRerford Market (’o. (1833), 
4 13. & Ad. 596 ; R. r. Manchester & Liverpool Ry. (1836), 
1 Har. & W. 689 : lie Palmer it Himtferford Market Go. 
(1839), 9 Ad. & El. 463. Mentd. Allen Flood, [1898] 
A. C. 1. 

2077. Under-tenants to tenant 

holding over — Entitled.] — R. v. Hungerpord 
Market Co. (1833), 4 B. Ad. 592 ; 1 Nev. & 

M. K. B. 404 ; 110 E. R. 578. 

Annotations : — ^Coiisd. R. Hunjrorford Market (^i. (1833), 
4 B. & Ad. 596 ; lie Pahner & Hungorford Market Co. 
(1839), 9 Ad. & El. 403. Mentd. Allen v. Flood, [1898] 

A. 0. 1. 

2078. Compensation for improve- 

ments™ Tenancy created pending negotiations for 
purchase — Improvements belonging to landlord 
under terms of lease — Not entitled.]— Palmf.r 

IIUNGKUFORD MARKET Co. (1839), 9 Ad. El. 
403 ; 8 L. Q. B. 114 ; 112 E. R. 1287 ; sub nom. 
Be Hungerpord Market CVl, Ex p. P-cVlmfjr, 
1 Per. & Dav. 492. 

2079. Lessees with right to remove 

buildings — Entitled.] — Rogers v. Kingston-upon- 
IIuLL Dock Co., No. 970, ante. 

2080. Tenant holding over — Without 

consent of vendor or purchaser— Not entitled.] — The 
owner of a freehold estate whicli w^as iu the 
occupation of a yearly tenant, contracted to sell 
it to a corporate body for a sum of money, which 
was paid into ct. The tenant received due notice 
from the owner to quit at the end of six months, 


but he remained in possession without the consent 
either of the vendor or of the purchaser : — Held : 
he was not entitled to any portion of the purchase- 
money as compensation for his interest in the 
estate. — Ex p. Nadin (1818), 17 L. J. Ch. 421 ; 
11 L. T. O. S. 429. 

2081. Land not required till after 

expiration of notice — Not entitled.] — R. v. London 
& Southampton Ry. Co. (1839), 10 Ad. ^ El. 3 ; 

1 Ry. & Can. Cas. 717 ; 2 Per. & Dav. 243 ; 8 
L. .1. Q. B. 220 ; 113 E. R. 1. 

Antwtaiions : — Apld. Great Northern & City Ry. v. Tillett, 

(1902] 1 K. B. 874. Consd. Crauwell v. London Cori)U. 

(1870), L. R. 5 Kxoh. 284. 

2082. .] — Re Portsmouth 

Ry. Co., Ex p. Merrett (1800), 2 L. T. 471 ; 24 
J. P. 437. 

2083. Not entitled to compensa- 

tion for loss of trade as publican — Through pulling 
down of neighbouring houses after expiration of 
notice.] — R. v. Vaughan (1808), L. R. 4 Q. B. 
190 ; 9 B. & S. 892 ; 38 L. J. M. C. 49 ; 33 J. P. 
358 ; 17 W. R. 115. 

2084. No landlord’s notice to determine 

given — Notice requiring possession given — Land not 
taken till after expiration of notice — Entitled.]— 

By Lands Act, 1845, s. 121, if lands in the pos- 
session of a tenant from year to year were taken 
compulsorily, Sc such person was required to give 
up i)Ossession before the exxjiration of his term or 
interest therein, he should be entitled to com- 
pensation for the value of his unexpired term or 
interest in such lands, & for any just allowance 
which ought to he made to him by an incoming 
tenant, Sc for any loss or injury he rniglit sustain. 
Under a local Act incorpoiating the above sect, 
defts., in Nov., 1865, serv^ed upon pltf., wlio held 
certain premises as yearly tenant, a notice stating 
their intention to take the premises, Sc I'equiring 
possession in six months. In fact possession was 
not taken by defts. until 1867, & pltf. meanwhile 
remained in possession, Sc continued to carry oii 
Ids business upon the premises. In Jan., 1867, 
defts. took an assignment of the interest of pltf.’s 
landlord, tiie lessee for a term of the premises, but 
no landlord’s notice to quit was ever given to 
pltf. In Feb., 1867, defts. demanded immediate 
X)ossossion of the plti.’s premises, declining to pay 
any compensation, Sc upon refusal, obtained j)(>s- 
sossion under a provision of their local Act, which, 
however, required that no such i)ossossi()n should 
be taken until payment or deposit of pui'chase or 
comi>eiisati()u money should have Ixh'u made. 
Pltf. leaving sued them in trespass : — Held : defts. 
had not complit‘d with their local Act., Sc wi‘re 
liable. Sc pltf. was entitled to comp(‘nsation. — • 
(/RANW’ell??. IvONDon Corpn. (1870), L. R. 5 Exch. 
284 ; 39 L. J. Ex. 193 ; 22 li. T. 760. 

Annotation : — Consd. Great Northern & City Ry. v. Tillet, 

11902] 1 K. B. 874. 

2085. Withdrawal of notice requiring pos- 

session — Entitled to compensation for expenses.] — 

By Lands Act, 1845, s. 121, a tenant from year to 
year is entitled to compensation for the value of 
his unexpired term or intere.st, & for any just 
allowance wliich ought to be made to him by an 
incoming tenant, Sc for any loss or injury he may 
sustain, or, if part/ only of the lands occupied by 
him be required, compensation for the damage 
done to him in his tenancy by severance. On 


inte^rrul part of the whole plant, which, 
owing to the reHiiinption, had to bo 
removed to another site. — -New South 
Waijss Aerated Water &; Con- 
fectionery Co. V. The Ministor 
(1916), 16 S. R. N. S. W. 38 ; 33 
N. S. W. W. N. 119.— AUS. 


g. Tenant fnmi year to year —Lunds 
{Scot.) Act, 1845, 8. 114.] — Wliere 
a CO. under above Act takes part of 
land of a i»crson who has no greater 
liitercBt thau as tenant for a year, or 
from year to year, the latter is entitled. 


under above sect., to full compensation 
for loss of tho land, ik, has no ground 
for refusing to pay the full year’s rent 
t.o Ills landlord. — Ferguson v. Hood 
(1881), 9 R. (Ct. of SesH.) 168; 19 
8c. L. R. 145.— SCOT. 
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Oct. 22 a tenant from year to year, whose holding 
began on May 1, received notice from the promoters 
of an undertaking, requiring him to give up jios- 
session at tlic expiration of six months. Before 
the expiration of six months ho was infoiTncd by 
the promoters that they did not intend to take 
possession at the end of the six months : — Held : 
he was entitled to compensation for any exiienses 
which he had been put to by the notice. — K. v. 
Rochdale Improvement Act Comrs. (1850), 2 
Jur. N. 8. 801 ; nuh noni. He Rochdale Improve- 
ment COMRS. & liANCASHIRE JJ., 20 J. P. Jo. 404. 

C. Time of Ascerlaiameni of hiierest, 

2086. Time of giving notice of intention to take — 
Not at expiry of notice.! — Tyson y. London 
CoHPN. (1871), L. R. 7 0. P. 18 ; 41 L. J. C. P. 
0 ; 25 L. T. 040 ; 20 W. R. 112. 

Armdalkm : — Consd. H. v. Kennedy (1893), C8 L. T. 454. 

2087. Time when possession taken — Not at date 
of abortive notice to treat.] — R. v. Kennedy, 
[1803] 1 Q. B. 533; 02 L. J. M. 0. 108; 08 
L. T. 454 ; 57 J. P. 340 ; 41 W. R. 380 ; 5 R. 
270, D. C. 

ArimUMon : — Consd. Boxloy Iloatli Ry. r. North (1804), 
70 L. T. 903. 

See, also. No. 2223, post. 

Time of ascertainment of right to compensation.] 
— See Part 111., Sect. 1, sub-sect. 3, I., ante. 


Sub-sect. 2. — Assessment op Comj»ensation. 

2088. By justices under Lands Act, 1845, s. 121 — 
Not by Jury under s. 68.] —Knapp v. London, 
Chatham & Dover Ry. Co., No. 1017, ante. 

2089. Lands Act, 1845 incorporated in 
local Act.] --R. V. London Corpn., No. 209, ante. 

2090. Conditions precedent to jurisdiction of 
justices — Land must have been taken — Injurious 
attection insufficient.] — R. p.IMiddi.esex (Shertpp), 
Jie Somers v. Metropolitan Ry. Co. (1802), 31 
L. .1. Q. li. 2(U ; 10 \V. R. 717. 

Annotation : — Refd. Cameron v, Cliuring Cross Ry. (1804), 

10 C. H. N. S. 430. 

2091. Possession must have been required 

Notice to treat insufficient.] — R. v. Stone, No. 

539. ante. 

2092. —Great Northern <fe City 

R Co. V. Tillett, ( 1 902 ] I K. B. 87 1 ; 7 1 L. .T. K. B. 
525 ; SO L. T. 723 ; 00 J. P. 712 ; 50 W. R. 052 ; 40 
Sol. Jo. 500. 

2093. Extent of jurisdiction of justices— Not to 
assess damage to residue of term — Where part only 
of lands taken.] — N. held land on lca.so lor thirty 
years from 1889 determinable as to tiie wiiole or 
part by the h^ssor by three months’ notice. A 
railway with compulsory power's for* tJio piu’chase 
of land gave N. notice to treat as to part of the 
land. N.’s lessor then gave him three months’ 
notice as to that part of the land. During the 
currency of the notice the railway took possession. 
The compensation was assessed by a metropolitan 
magistrate : — Held : assuming that N. was en- 
titled to compensation for damage to the residue 
of the tej*m in rcsjrect of the adjoining lands, the 
magistrate had no jurisdiction under s. 121 to 
assess it, & he had only jurisdiction to assei^s 


compensation for the value of N.’s interest in the 
land taken &; for damage to the adjoining lands 
during the currency of the notice. — ^B exi*ey 
Heath Ry. Co. v. North, [1894] 2 Q. B. 579 ; 
64 L. J. M. C. 17 ; 71 L. T. 533 ; 58 J. P. 832 ; 
10 T. 1.. R. 528 ; 9 R. 751, C. A. 

2094. Not to inquire Into claimant’s title.]- 
Great Northern & (^ity Ry. Co. v. Tillett, 
[1902] 1 K. B. 874 ; 71 L. .T. K. B. 525 ; 86 L. T. 
723 ; 66 .T. P. 712 ; 50 W. R. 652 ; 46 Sol. J o. 600. 

2095. Assessment need not be in writing.] — R. 
V. Boyce Combe (1863), 32 L. J. M. 0. 67 ; sub 
nom. Re Boyce Combe, 11 W. R. 441. 

Annotation : — Refd. R. v. Edwards (1884), 13 Q. B. D, 

586. 


Sect. 7.— LAND AND INTERESTS OMITTED TO 

BE PURCHASED. 

See Lands Act, 1845, s. 124. 

2096. To what lands or interests procedure 
applies — Lands omitted from plan in book of refer- 
ence.] — Hyde v. Manchester Corpn. (1852), 
6 De G. & Sm. 249 ; 19 L. T. O. S. 6 ; 16 Jur. 
189 ; 04 E. R. 1103. 

Annotation : — -Consd. Jolly v. Wimbledon & Dorking Ry. 
(1801), 1 B. & S. 815. 

2097. .] — Doe d. Hyde v. Man- 

chester Corpn. (1852), 12 C. B. 474 ; 138 E. R. 
992. 

Annotations: — Consd. Tara worth Election Petn., Penrhyn 
& Falmouth Election Petn., Southampton Election Petn. 
(1870), 39 L. J. C. P. 89. Refd. Salisbury v. (J. N. Ry. 
(1858), 5 C. B. N. S. 174. Mentd. Jamieson v. Trevelyan 
(1855), 10 Exch. 748 ; Hill u. Peel (1870), L. R. 5 C. P. 
172 ; Avery v. Wood (1891), 39 W. R. 677. 

2098. Name of lessee omitted from book of 

reference.] — Kemp v. West End op London & 
Crystal Palace Ry, Co. (1855), 1 K. & J. 681 ; 
3 Eq. Rop. 910 ; 26 L. T. O. S. 70 ; 1 Jur. N. S. 
1012 ; 3 W. R. 607 ; 69 K. R. 633. 

See, also, Part II., Sect. 3, sub-sect. 1. 

2099. Not land entered on with knowledge 

of omission — Land subject to equitable mortgage.) 
— Martin v. I^ondon, Chatham & Dover Ry. Co., 
No. 2019, ante. 

2100. Difficulty of ascertaining 

boundaries.] — Stretton v. Great Western & 
Brentpob/) Ry. Co., No. 1002, ante. 

2101. Though omitted from original 

notice to treat.] — On Sept. 23, 1903, deft. co. 
gave notice to treat in respect of certain lease- 
hold lands belonging to pltf. This notice did not 
include 628 square yards, wliich turned out to bo 
part of the property originally included in tJie 

! lease under which pltf. held. On Oct. 28, 1903, 

! the co. entered upon the land, including the 628 
yards, & on the same day pltf.’s solrs. wrote & 
complained of what was being done ; but prior 
to Nov. 3, 1903, no complaint was specifically 
made by pltf. that land had been entered upon by 
! the railway co. which was not included in the 
i notice to treat. On Nov. 2 a proper bond was 
! given for the £2,470 claimed with interest, under 
I s. 85. On Nov. 25, 1903, the writ was issued, & 

; it was not until Nov. 27, that notice to treat for 
I the land not included in the earlier notice was 
! given : — Held : at the time the co. did take 
X^ossession they had full knowledge of x>ltf.’s title, 


PART XIII. SECT. 7. 

h. I'o what lands or interest pro- 
cedar e applies — Lands entered on vnih 
TU) knowlcduc of omission.]— Vliis. wore 
anthorlBed by provisional urdor of 
3()th April, 1901, conilrmed by Act, 
to take compulsorily 0.*8 lands, held 
In foo-simple. Deft., who liold adjoin- 


ing lands from O. under lease, en- 
croached upon G.’s lands, &, prior to 
the date of order, acquii'cd title under 
Statute of Limitations to portion of 
lands, for the residue of his lease. This 
portion was included in advertisements 
& ])lanH, but the name of deft., of 
whose claim pltfa. were ignorant, did 
not appear in the schedule, or to 


arbitrator’s award, nor was notice of 
award given to deft. No claim was 
made by deft, in respect of any interest 
in tho premises : — Held : pltfs. w^ere 
not entitled to recover possession. — 
Omvoii Urban CocNCTi.r. Hkndrhson, 
119071 2 I. R. 310, 317 *, 411. L. T. 
65.— IR. 
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Sect 7. — Land and interests omitted to he purchased. 
Part XIV. Sects. 1<S:2: Sub-sects. 1 

could not avail ihemsolves of s. 124 of the Act.- 
(v’AUDWELL V. Midland IIy. Co. (1904), 21 T. li. R. 
22, (J. A. 

2102. ; Not land on which promoters tres- 

passers.] — T homas v . Baiiry Dock &; Bys. Go. 

(1880), 5 T. L. B. 360. 

2103. How period of six months for assessment 
of compensation calculated — From time disputed 
title finally established at law-- Refusal of new trial 
In action of ejectment.] — II ydio v. Manchester 
Goupn. (1852), 5 .Do G. Ac Sm. 219 ; 19 L. T. O. S. 
(•> ; lO'.lur. 189 ; 04 D. R. 1103. 

Annotation : — ^Consd. Jolly v. Wimbledon & Dorking lly. 
(18(51), 1 11. & S. 816. 

2104. From award in arbitration — Not from 

judgment referring matter to arbitration.] — By 

Jjands (Scotland) Act, 1845, s. 117, in the case of 
omitted interests in lands which an undertaking 
is authorised to purchase the promoters were to 
remain in the undisturbed possession of such 
lands for a period not exceeding six months 
after tlie right thereto should have been finally 
established by law in favour of the paity claim- 
ing same, Ac then the undertakers were to pay 
comptmsation for such interest : — Held : the six 
months do not run fiom a judgment referring 
the mattei* to arbn., but from the award in the 
arbn. itself. — C at.kdonian Ry. Go. v. Davidson, 
[1903] A. G. 22 ; 72 L. .7. P. C. 25 ; 87 L. T. G02, 
IJ. L. 

2105. Remedy of owner — Ejectment.] — Salis- 
bury (Marquis) v. Great Northern Ry. Co. 
(1858), 5 0. B. N. S. 171 ; 28 L. ,T. G. P. 40 ; 32 
D. T. O. S. 175 ; 23 .7. P. 22 ; 5 Jur. N. S. 70 ; 
7 W. R. 75 ; 141 K. R. 69. 

Annotations: — COMd. liaiidrock Mot. Dist. By. (1886), 
J T. li. K. 102. Folld. MelkHham U. 1). C. v. (Jay (19(12), 
18 T. L, H. 358. Refd. Jolly r. Wimblodon & Dorking 
By. (1860), 1 B, & S. 81,5 ; Bcrrldgo v. Ward (1801), 10 
C. B. N. S. 400 ; Mlcklethwaite v. Nevvlay Bridge (1866), 
33 Ch. 1>. 133 ; H. v. Wycombe By. (1867), L. B. 2 Q. B. 
310 ; Pliimstcad Board of Works v, British Land Co. 

i l874), L. II. 10 Q. B. 16 ; l^yor r. Betre, 11894] 2 Ch. 11. 
lentd. Tidswcll v. Whitworth (1867), L. B. 2 O. P. 326 ; 
B. V. J’latts (1880), 28 W. B. 915; Dovoushhe r. Pattliiaon 
(1887), 20 Q. B. D. 263. 

2106, Not within six months of notice 

of claim.] — By Rands Act, 1845, s. 124, if, after 
the promoters of tiie undertaking have entered 


upon lands which they arc authorised to purchase, 
& which are permanently required, any party 
shall appear to bo entitled to any interest in or 
charge thereon which through mistake was not 
purchased, then the iiromoters shall remain in 
undisturbed possession ; provided witliin six 
montlis after notice of the interest or charge, in 
case the same is not disputed, or, in case the same 
shall be disputed, then, within six months after 
the right thereto shall have been established by 
law, they pay the compensation therein mentioned. 
1 lefts., a railway co., under their Act, which 
incorporated Lands Act, 1845, in July, 1858, 
entered upon lands of which the mtgor. had been 
in possession ; & although the purchase-money 
was not paid to him, the parties wore treating for 
arrangement, Ac the entry was with the knowledge 
Ac consent of the mtgor. Pltf. was mtgee. in fee 
of these lands, but the mtge. was not known by 
dofts. to exist until pltf.'s attorney, having dis- 
covered the entry by defts., sent a letter in Aug., 
1859, to defies.* attorney, assorting pltf.^s rights. 
A correspoTidenco ensued, in which pltf. gave no 
information of bis title Ac defts. did not dispute 
his title, but asked for a short delay while tiieir 
legal advisors wore absent from Jjondon. In the 
following Oct. pltf. brought ejectment : — Held : 
ejectment could not be maintained, inasmuch as, 
tile title not. being in dispute, the aliove enactment 
gave the defts. a light of possession for six montlis 
after notice of the pitf.’s claim. — Jolly v, Wimiu.e- 
DON & Dorkino Ry. Co. (1861), 1 B. Ac S. 815 ; 
31 L. J. Q. B. 95 ; 5 L. T. 014 ; 26 J. R. 340 ; 
8 Jur. N. S. 1037 ; 10 W. R. 253 ; 121 D. R. 917, 
Ex. Gh. 

2107. Right to Injunction lost by entry 

on land & interference with works.] — L ind v. 
Isle of Wight Ferry Co. (1802), 1 New Rep. 
13 ; 7 L. T. 410. 

Annotations : — Reid. Tiverton & North Dovon By. r. 

Loosomooro (1884), 9 App. Caa. 480. Mentd. Nosbitt 

V. Mablothorpe U. D. C., 11918] 2 K. B. 1. 

2108. Injunction — Refused where question 

of value only outstanding.] — Wood Charing 

Gross Ry. Co. (18()3), 33 Bcav. 290; 55 E. R. 
379. 

Annotoiions : — Mentd. Dowling v. l*ontypool Cacrlcon & 

Newiiort, By. (1874), h. B. 18 Kq. 714 ; Parkdule Corpii. 

V. WcBt (1887), 12 App. Cum. 002. 


Part XIV. — Superfluous Lands. 


See Lands Act, 1815, m. 127-132. 


Sect. L— WHAT LAND MAY BECOME 
SUPERFUOUS. 

2109. Reversion of land acquired subject to 
term.] — By provisions in a railway Act, similar 
to Lands Act, 1845, s. 127, lands acquired by the 
CO. under the Act, but not required for the purposes 
of tlie Act, were to be sold within ten years of the 
passing of the Act ; & superfluous lands, remaining 
unsold at the expiiation of the time limited, were 
thereupon to vest in & become the property of 
t he owners of tlie lands adjoining < hereto, in propor- 
iion to the extent of their lands respectively ; 
adjoining same ; — Held : (1 ) this extended to : 

lands the reversion of which had been acquired ; 
by the co. subject to a teim ; (2) where there were i 
several adjoining properties in contact with the 
suporlluous land, it was t o 7)e divided among the i 


owners of the adjoining propt'rties in propoi'tion 
to the fi*oriiago of each, fi'ontage meaning, what 
would be the length of iluj line of contact of eacli 
property if the line were made straight from the 
point of intersection of tlie boundaries on one side 
to the point of intei*section of the boundari(iS on 
the other side, 

(3) By a subsequent Act obtained by the co. 
the periods limited by the several Acts relating 
to the co. for the sale of their superfluous lands 
were extended to five yeare from the passing of 
the last Act, & the several Acts were to bo read 
as if that period had been fixed by each of those 
Acts : — Held : this enactment did not defeat a 
riglit to unsold superfluous land already vosUid 
under a former Act at the time of the passing of 
the last Act. — ^Moody v. CouBErr (1866), 
L. R. 1 Q. B. 510 ; 7 B. At S. 544 ; 35 L. ,7. Q. B. 
161 ; 14 L. T. 568 ; 30 J. D. 728 ; 14 W. R. 737, 
Ex. Ch. 

Annotations : — As to (2) Ditftd. Blacktnoro t>. L. & S. W. lly. 

(1868), 38 L. J. Oil. 19. As to (3) Consd. May v. G. W. By, 
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R. 8 Q. B. 27. Rfild. Hooper v. Bourne (1877), 
Oencrallut Mentd. Manchester CorT>n. v. 
(1808), 37 L. J. M. C. 173. 

2110. Land In reaped o£ which promoters wish to 
reserve easement.] — A railway co. constnicted a 
tunnel by arching over a cutting & placing soil on 
the arch : — Held ; ( I ) they could not sell the surface 
soil over the tunnel as “ superfluous land ” within 
Lands Act, 1845, s. 127 ; (2) “ 6Ui>erfluous land ** 
within the sect, must be land sepaiat/cd from other 
land required for the puiposes of the railway by a 
vertical &: not a horizontal line. 

(3) Spwhle : a railway co. cannot, without a 
special i>ower, sell as supojfluous land any land 
in respect of whicli they wish to reserve an case- 
ment. 


(1872). L. 
3 Q. B. 1 
Ohapnmn 


(1) Qu, : whether land wliich, at the cxi:>iration 
of the period limited by s. 1 27 is not superfluous, 
but which afterwards becomes superfluous, may 
bo sold, — He Metoopoutan District IIy. ('o. 
& CosjH (1880), 13 Oh. D. 607 ; 49 L. J. Ch. 277 ; 
42 lu T. 73 ; 44 J. P. 393 ; 28 W. K, 685, C. A. 
Anju)tatio7is :-~As to (1) Consd. RoHcnborg v. Cook (1881), 
V; 0-i) Consd. Ware v. L. B. & 8. C. lly. 

COMd. & Apld. Mid. lly. V. 

Wright, llUOl] 1 Ch. 738. As to (3) Refd. lie lllggius & 

HilcIimairH Contract (1882), 21 C^h. IJ. 95. Gviie.rally, 

Consd. /er L. & Y. Jiy. & Derby ’b Contract (1908), 100 L. T. 

44, Mentd. Re. Smith & Stott (1883), 29 Ch. D. 1009, ii. 

2111. Land not superfluous at end of prescribed 
period -Becoming so afterwards.] — Re Metro- 
politan District Ry.Co. & (]osh, No. 2110, anfe. 

2112. Under Metropolitan Railwa* Act, 1868 — 
But not subject to Lands Act, 1845, s. 128.^ 
Tomlin v, Bvdd (1874), L, K. 18 Eq. 368; 43 
U .1. Ch. 627 ; 22 W. 11, 529. 


SKcr. 2.~~HOW LAND BECOMES SUPERFLUOUS. 

Buji-sect. 1. — From Position of Land. 

2113. Land separated vertically — Not horizon- 
tally.J — Re Metropolitan District Ry. Co. &> 
Cosii, No. 2110, anie . 

2114. Not land under arches.] — Mujjjner v, 
Mii)1.and Ky. Co., No. 139, anle , 

2115. Not land over tunnel.) — Re Metropolitan 
District Ry. Co. ^ Cosii, No. 2110, (wh\ 

2116. .] — Deft, jmrcliased from a railway 

CO. land over a tunnel, which, not being “ .super- 
fluous,” tlie co. had no power to sell, pltf, con- 
l-racted to pui’cha^e the land from dedt. as freehold 
building land. One of tlio conditions of sale was 
that tlu‘ title sliould commence with the conveyance 
from tlie co., anotlier, that the purchaser should 
not require tlic production of, or investigate 
or make any objection or requisition in respect of, 
siicli conveyance, & another, that the purchaser 
sliould send Ids objections to the title, if any, 
witlun seven days from the delivery of the abstract. 
Pltf. declined to complete after the expiration of 
the seven days. Sc sued for the deposit : — Held : 
the deposit could not be recovered. — Rusenherg 
V. Cook (1881), 8 Q. B. D. 162; 51 L. J. q. B. 
170 ; 30 W. R. 344, O. A. 

Annotation : — Mentd. Saxby v. Thomas (1890), 64 L. T. (55. 


2117. .] — Midland Ry. Co. v. Wright, 

[1901 J ICh. 738 ; 70 L. J. Ch. 411 ; 84 L. T. 225 ; 
49 W. R. 474 ; 17 T. L. R. 261 ; 45 Sol. Jo. 311. 

2118. .1 — Re Lancashire & Yorkshire Ry. 

Sc Derby’s (Earl) Contract (1908), 100 L. T. 
44. 

2119. Land vertically above footings of retaining 
wall included.] — W are v, London, Brighton & 
South Coast Ry. Co. (1882), 52 L. J. Ch. 198 ; 
47 L. T. 541 ; 31 W. R. 228. 

2120. Not minerals apart from surface — Land 
bought with minerals.] — Lands had been acquired 
by a railway co. by agreement under their statutory 
powers. Grtie time within wldch they might be 
sold if not required for railway purposes expired 
in 1863, at wluch time they had not been used 
for such purposes nor sold. The lands were in 
close proximity to W. station, Sc since 1 868 
additional sidings liad bf?en required at the station, 
for wliich the lands would be needed, but for want 
of funds such sidings had not been constructed. 
Meanwhile the lands were let, fli*st to an agri- 
cultural tenant. Sc afterwards to a mining co., 
the lessors having t he riglit t o re-enter at any time 
at short notice. ’Pirn lease to the mining co. 
reserved to the lossoi*s the riglit to regulate the 
nianiier of removing the minerals, so os to prevent 
injury to the surface. Upon an action brought 
in 1875 by adjoining landowners to recover the 
lands as superfluous witliin Lands Act, 1815, s. 
127 : — Held: (1) the lands were not superfluous, 
the fact tliat they were required for the railway in 
1868 being strong presumptive evidence that they 
were so required in 1803, & the burden of proof, 
especially after so great a lapse of time, being 
upon pltfs. to show that they were not; (2) the 
minerals were not supeiHuous. 

(3) Sernble : where land is bought by a rail- 
way CO. with the mines under it the minerals 
cannot be claimed as superfluous land apart from 
the surface. — H ooper v. Bourne (1880), 5 App. 
Cfis. 1 ; 49 L. J. Q. B. 370 ; 42 L. T. 97 ; 44 .1. P. 
327 ; 28 W. R. 493, D. L. ; affy, (1877), 3 Q. B. D. 
258, C. A. 

Annotations: — As to (1) Distd. Hobbs v. Mid. Ry. (1882), 
20 Ch. D. 418. Refd. BettB v, G. K. lly. (1878), 3 Ex. J). 
182 ; Besl r. Haiiiand (1879), 12 Ch. D. 1 ; L. 8. W. lly. 
V. Gonim (1882), 20 Cli. D. 502 ; Macile v. Callander & 
Oban Ry., /1898] A. (J. 270. Generally^ Mentd. Bayley 
V. (3. W. lly. (1884). 26 Ch. 1). 434 ; .lameH v. Lovol (1887), 
56 li. T. 739 ; Biirnaid v . 0. W. Ry. (1902), 86 L. T. 798 ; 
L. & N. W. Ry. V. Howie V Dark Coal & Canuol Co., 11911] 

2 Ch. 97. 


Bub-sect. 2. — From User of and Other 
Ac’ts relating to 1.«and. 

2121. General rule.] — (1) The meaning of the 
lihrase ” suiierfluous land ” in l^nds Act, 1815, 
s. 127 is land acquired by the promoters of the 
undertaking but not required for the purposes of 
the undertaking. The word ” required ” does not 
mean demanded but necessary. Sc when it ceases 
to be necessary tliis land becomes superfluous 
land. It may be so in any one of four ways ; 
if more land has boon taken than, on the execution 


PART XIV. SECT. 1. 

2111 1. Land not superfluous at end of 

S rcscribed •period.] — A ry. co. had at 
10 proscribed date two plots close to 
its terriiinal station, used jiartly as a 

{ )rlvato moans of accesH to the station, 
)iit principally as garden ground. 
These pluts wore tlie only ground 
available for any exteiiplou of the 
station or ry. buildings ; — 

Held : (1) the question, whether the 
plots w'ere suporfluous, was t-o be 
determined by the circumstances 


oxiBiing at the prosoribod period A: (2) 
the plots wore not superUuous. — 
Maofik V . Callanukh & Oban Ry. 
Co. (1898), 25 R. (Ct. of Soss.) 19 ; 35 

8c. L. Jl. 413.— SCOT. 

2111 ii. Land fwt superfluous before 
undcrtaJcino completed.] — Lands ac- 
quired by a ry. co. under the powers 
conferro(l by their Act cannot bo pre- 
Btuned to bo suporiluous lands at the 
beginning of the undertaking l)efure 
the CO. can have had any experience 
whether they may or may not bo 


requisite for their purposes, — Glovkr’s 
Tuustkes V. City of Glasgow Union 
Ry. Co. (1869), 7 Maeph. (Ct. of Sess.) 
338 ; 41 Sc. Jur. 202.— SCOT. 

j. Land taken for purpose of future 
doubling of line.] — Land taken oom- 
l)ulsorlly by a ry. co. for tho future 
doubling of its line cannot be regarded 
as BuperrtuouB within Lands (Scot.) 
Act, 1845 . — Brown v. North Bhitish 
Ry. (1906), 8 F. (Ct. of Sess.) 534.— 
SCOT. 
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Sect 2. — How land becomes superfluous: Suh- 
«ec/, 2.3 

of the works, appears to be needed ; if the co. 
has been forced to take it by reason of not being 
able to obtain a part of any property without 
taking the rest ; if taken for works then deemed to 
be required for i)ermanent use, but wliich after- 
wards are found not to be required, & are therefore 
abandoned ; if taken only for a temporary purpose, 
when that temporary purpose has been answered. 
The convei'sion of it to other purposes than 
those of the undertaking is evidence of its being 
superfluous. Though land acquired for the pur- 
poses of the undertaking has been actually used 
by the promoters, if that use is only one of a 
temporary nature, the land having satisfied tliat 
use becomes superfluous land. 

(2) Where land cannot be shown to be required 
for the purposes of the undertaking, it vests abso- 
lutely in the adjoining owner under the above 
sect. & having so become vested in the adjoining 
owner, it is not affected by the circumstance that 
a private Act, piissed afterwards, though before 
it is claimed by an adjoining owner, extends the 
time within which the directoi*s may dispose of 
the superfluous lands belonging to the co. — Great 
Western Ry. Co. v. May (1874), L, R. 7 II. L. 
283 ; 43 L. J. Q. B. 233 ; 31 L. T. 137 ; 39 J. P. 
54; 23 W. R. 141, H. L. ; ajJV/. S. C. sub nom. 
May V, Great Western Ry. Co. (1872), L. R. 
8 Q. B. 26, Ex. Ch. 

Anmitations : — As to (1) Distd. Betts v. O. E. Tiy. (1873). 
L. B. 8 Exch. 294. Refd. Horne v. Lymliifftou lly. (1874), 
38 J. P. 788 ; Hooper v. Bourne (1880), 5 App. Cas. 1 : 
Jie Met. Hist. Hy. & Cosh (1880), 13 Ch. D. 607 ; Hobbs 
V, Mid. Hy. (1882), 20 Ch. D. 418. As to (2) FoUd. Betts v. 
G. E. Hy. (1878), 3 Ex. 1). 182. Ocmrally, Mentd. lie 
Higgins & Hitchman’s Contract (1882), 21 Ch, D. 95. 

2122. Land abandoned on abandonment of under- 
taking.] — Defts, in 1846 obtained an Act of Par- 
liament for the construction of certain branch 
railways, called the W. & H. branches, in which 
were tlie usual compulsory powers for the purchase 
of land, but they were not to be exercised after 
the expiration of three years from the ])a.ssing 
of the Act, & the undertaking was to be comi3leted 
within five years. The term limited for the 
exercise of the compulsory powers was subse- 
quently enlarged until July, 1851. Defts. pur- 
cliased from pltf. certain portions of his land for 
the purposes of the W. railway, an undertaking 
particularly advantageous to pltf., & commenced 
constructing the line. It was, however, never 
completed, in 1850 was entirely abandoned. 
Subsequently defts, introduced a bill to construct 
another line, & for that purpose intended to use 
the lands purchased from pltf. On demurrer 
to the bill for want of equity : — Held : (1 ) although 
a landowner has been compelled to part with his 
land to a railway co., however beneficial it may be 
to him that the railway should be made, no obli- 
gation is thrown on the co. to complete their 
undertaking, no right exists in the landowner to 
compel them to do so ; (2) if the co. should alto- 
gether abandon the undertaking, & apply the land 
taken under tiie powers of the Act to a different 
purijose than the making of the railway, the land- 

PART XIV. SECT. 2. SUB-SECT. 2. 

21231. Land abandoned on nhandon- 
ment of undertakhut — Not within Lands 
Acip 1845, s, 127.] “Lands vveiH) coiii- 
pnlsorilv taken in 1803 by a ry. co. 
under tJioir stAtutory i)oworH. Tlio ry. 
was to bo completed In 1809, but was 
not iiuishod until 1875, whoa it was 
fonnd defective ; was never used by 
the pnblJc for traffic, & after 3 876 the 
ry. co. never made any use wliatovor 
of It. Tlio public passed over the Hue 


owner has not any new right, arising from the 
state of tilings, which can be enforced in a ct. of 
equity. 

(3) The term ** superfluous lands’* in ss. 127, 
128, of the Act preceded by the expression, “ the 
lands which shall not be required for the purposes 
thereof,” is sullicient to include the case of an 
undert^ing being abandoned. 

(4) The landowner’s right of pre-emption under 
s. 128 docs not arise before the expiration of ten 
years, unless the co. by some act of theirs have 
shown that they tire about to sell & disi^ose of the 
land. 

(5) The word “ dispose ” in the Act means the 
transfer of the land to some other person, & not 
the application of it by the co. to a different pur- 
pose. — Astley 4 >. Manchester, Sheffield & 
Lincolnshire Ry. Co. (1858), 2 Do G. & J. 453 ; 
27 L. J. Gh. 478 ; 31 L. T. O. S. 188 ; 4 Jur. N. S. 
567 ; 6 W. R. 561 ; 44 E. R. 1065, L. C. 

2123. Not within Lands Act, 1845, s. 127.] 

— Smith v. Smith (1868), L. R. 3 Exch. 282 ; 
38 L. J. Ex. 37. 

2124. Land taken for one purpose used for 
another — Land taken for construction of railway — 
Used for accommodation works.] — A railway co. 
brought from pltf. a small piece of land, tlie whole 
of which, according to their original plan, would 
have been covered by the embankment of the 
railway. Being obliged to provide a communica- 
tion between severed lands of another landowner, 
the co. altered their levels so as to narrow the 
embankment leave unoccupied a strip of the 
land purchased from pltf. This strip t.hcy turn(‘d 
into a road for the use of the landowner. Ifitf. 
thereupon, before the period named for tlus sale 
of superfluous lands had arrived, filed liis bill 
to enforce a right of pre-emption as to t he sti'ip : — 
Held : the land was not superfluous land, for that 
the making accommodation works whicli the co. 
were compellable to make was one of the purposes 
of their Acts, & pltf, had no title to relief.— - 
Beauchamp (Lord) v. Great Western Ry. Co. 
(1868), 3 Ch. App. 745 ; 38 I.. J. Cli. 162 ; 19 L. T. 
189 ; 16 W. R. 1155, L. JJT. 

Annotations : — Consd. Dowling v. Pontypool, Caorleou & 
Newport Ry. (1874), L. H. 18 En. 714. Distd. HubbH r. 
Mid. Hy. (1882), 20 Ch. 1). 418. FoUd. Wilkinson r. Hull, 
etc. Rv. & Dock Co. (1882), 20 Cli. D. 323. Re!d. May r. 
U. W. Hy. (1872), L. H. 8 Q. B. 27 ; Ur. Hipreins & HitcJi- 
man’s t)ontract (1882), 21 Oli. D. 05 ; Mactlo v. (Allander 
& Oban Hy., I1898J A. C. 270. Mentd. I’uprh v. Golden 
Valley Hy. (1879), 12 (3i. D. 274 ; Clyde Navigation 
Trustees v, Blantyre, [1893] A. 703. 

2125. Sale of land — Land advertised as surplus 
land.’*] — (1) Wh(‘re a co., having purchased land 
for the purposes of its railway, after using some of 
the land, sells the rest, calling it in the advertise- 
ment & particulars ” surplus land ” tijis form of 
sale must bo deemed a declaration tliat the land 
sold is ” superfluous land ” within the meaning of 
Lands Act, 1845, s. 127, 

(2) OtL : whether Teddington is a “ town ” 
within the meaning of s. 128 of the Act. The lands 
near it, situated close to the railway station, <fe 
not continuouslj' built upon, arc not lands within 
a town, nor lands used for building purposes, 
within the sect. 


as they wished : — I/eld : tho lands Jiad 
not become superfluons within above 
sect.- -He DuFKY'ri Ertate, Ex ji. 
Ever, [1897] 1 I. H. 315 ; 31 1. L. T. 
131.— IR. 

k. Land taken for one purpose — 
Part used for another purpose — Non- 
user of remainder.):— K minliig co. was 
empowered by private Act to acquire 
land for connecting their mine with 
tho coast. The act provided that, if 
tlio railway ceased to bo used for throe 


years continuously, tho land should 
revert to tho original owners. Part of 
tho railway had not been used for 
more thou three years, tho otlior part 
was usoa by the co. in conjunction 
with a now line : — Held : the lly. 
had ceased to be used for three 
years continuously within the pro- 
viso.— Peiu*ktijal Ttujstkk Co, V, 
Williams (1913). 17 C. L. H. 409 ; 31 
N. S. W. W. N. 5.— AU3, 



Part XIV. — Superfluous Lands. 


285 


(3) Lands acquired by a railway co. for the 
purposes of the railway, but not so employed, 

merely capable of being afterwards used for 
building purposes, are not, on account of such 
capacity alone, to be treated as building land, or 
lands used for building purposes,” within the 
exception contained in s, 128. 

(4) Though the directors of a railway co. are 
not compelled to sell their superfluous land within 
ten years, yet if within that time they make the 
attempt to sell, the right of an adjoining owner 
to claim the benefit of pre-emption at once arises. 
Such land must under s. 128 bo first offered to 
persons whose lands, or some of tliem, have been 
taken in virtue of the co.’s Act, or who are “ ownei*s 
of the land adjoining.” 

(5) A person may be an ” adjoining owner ” 
to superfluous lands within s. 128, although he 
purchased such adjoining lands from the co. itself. 

(8) Where, by agreement, a wall has been built 
on land dividing the proijerty of an individual 
from that of the co., A; the individual & the co. 
are, by the same agreement, the joint owners of 
the land on which the wall is built, that circum- 
stance does not affect tlie individual, so as to 
jirevent him from being considered an ” adjoining ” 
owner. 

(7) Where an adjoining owner claims from a 
railway co., .a right of pre-emption of certain lands 
which the co. is about to sell, such lands never 
having been his, nor severed from any part of his 
estate, the ct. will direct an inquiry w'^ ether there is 
any other adjoining owner who is equally entitled 
with himself to make such claim. 

(8) Lands will not be brought wdthin the 
exception in s. 128 as “ used for building purposes ” 
irn^ridy by being marked out in plots for, & by 
being capable of being used for, building purposes. 
— London <fc South Wksthh-n Ky. Co. (Liuectoiis, 
ETC.) llLACKMOIlK (1870), L. B. 4 II. L. 010; 
39 J.. J. Oh. 713 ; 23 L. T. 504 ; 35 JT. P. 324 ; 
19 W. B. 305, If. L. ; vari/lng S. C. sicb nom. 
JJla(;kmoiie v, London South Western By. 
Co. (ISOS). 38 L. J. Ch. 19. 

Antiolaiiou'i : to (1) Consd. r. Mid. Hy. (1882), 

20 Cli. 1). 418. As to (4) Distd. Miu’Uo v. Callander & 
Ohaii Hv.. [1808J vV. CL 270. Refd. O. W. Hy. v. May 
(1874), L. H. 7 H. L. 2S:L As to («) Consd. Hobbs v. 
Alid. Ry. (1882), 20 Ch. D. 418. Refd. Cuvo r. Ilorsell 
(1012), 100 L. T. 117. Gnicrall]/, Mentd. Hoards v. 
Coldsuiith (1870), 40 Jj. T. 028 : Tui'iior r. Turner, Ilall 
V. Turner (ISSO), 11 C’h. D. 820; .loint 8)tock Trust & 
EJnauco Corpn. (1012), 60 Sol. Jo. 272. 

2126. Whether conclusive — Ultra vires 

sale to another company for joint purposes.] — The 

mere fact of a railway co. purporting to convey 
away lands acquired by them for the purposes of 
their undertaking is not conclusive to show that 
the lands so conveyed are superfluous lands within 
the meaning of Lands Act, 1845, s. 128. 

Tlie M. By. Co. having, under their special 
Act passed in 1872, acquired for the purposes of 
their undertaking certain lands forming part of 
a farm belonging to II., purported, acting in excess 
of tlicir parliamentary powers, to sell & convey 
the lands to the S. By. Co, under a bond fide 
arrangement by which they were to bo held & 
used for the purposes of the undertakings of both 
cos. Upon an action brought by H. against both 
cos. to establish his riglit of pre-em})tion, under 
the above sect, in the lands convoyed, the ton 
years from the time tixed by the M. Co.’s Act for 
the comphdion of their works not having yet 


expired : — Held : (1) the mere fact of the convey- 
ance was not suifleiont to show that the lands were 
superfluous within the meaning of that sect. ; 
(2) as it appeared that, had the lands remained in 
the hands of the M. Co., they would not have been 
superfluous for the purposes of that co. wdthin 
the sect., pltf.’s right of pre-emption had not yet 
arisen & the conveyance from the M. Co. to tho 
S. Co. must be set aside as ultra vireft, — Hobbs v. 
Midland By. Co. (1882), 20 Ch. D. 418 ; 51 
L. J. Ch. 320 ; 40 L. T. 270 ; 30 W. B. 610. 
Annotation : — As to (2) Consd. & Distd. Dunhlll v. N. E. Ily., 

11896) 1 Ch. 121. 

2127. Land unused & unsold within prescribed 
period.] — City op Glasgow Union By. Co. v . 
Caledonian By. Co., No. 127, ante. 

2128. Bond fide retained for purposes of 

promoters.] — Lands acquired by a co. under 
Lands Act, 184.^ & not sold or used for the pur- 
poses of the undertaking within the jjeriod specilied 
in s. 127, are not ” superfluous lands ” within the 
sect,, if at the end of that period there is a purpose 
within the co.’s Act to answer which tho land is 
retained in good faith by the co. — Betts v. Great 
Eastern By. Co. (1879), 49 L. J. Q. B. 197 ; 
42 L. T. 1 ; 44 J. P. 232 ; 28 W. B. 60, H. L. ; 
affg. (1878), 3 Ex. D. 182, C. A. ; affg. (1873), 
L.’H. 8 Exch. 294. 

Aniwtations .* — Consd. Hooper r. G. W. Ily. (1877), 2 Q. B. D. 

Apld. lie Met. Dint. By. & Cosh (1880). 13 Ch. 1). 

607. Consd. Hobbs v. Mid. By. (1882), 20 Ch. D. 418. 

Refd. Homo V. Lymlngton By. (1874), 38 J. P. 788 ; 

Hob>)ett i>. S. E. By. (1882), 0 Q. B. 1). 424 ; Moche v, 

Callander & Oban By.. [1898] A. C. 270. 

2129. Land required for additional 

accommodation for increased traffic.] — Hooper v. 
Bourne, No. 2120, ante, 

2130. Land taken by agreement for extraordinary 
purposes.] — City of Glasgow Union By. Co. v, 
Caledonian By. Co., No. 127, ante, 

2131. Not within Lands Act, 1845.] — 

Horne v, Lymington By. Co, ( 1874 ), 81 L , T. 
1(57 ; 38 J. P. 788. 

See, f urther, Part II., Sect. 3, sub-sect. 6, ante, 

2132 . Land treated & dealt with as superfluous 
land by special Act.] — Tomlin v. Budd (1874), L. K. 
18 Eq. 3(58 ; 43 L. J. Ch. 027 ; 22 W. B. 529. 

2133. Land between decayed fence & ditch along'- 
side railway — Cultivated by adjoining owner.] — 
A railway co. in 1 838 bought part of a field under 
the powers uf their Act, erected a post & rail 
fence on the boundary. They then made a ditch 
within the fence, & threw up a bank on which 
they planted a quickset hedge at tlie distance of 
4 ft. 0 in. from the fence. As the liedge grew up 
the fence was allowed to fall into decay, <to about 
the year 1846 it was removed. From the year 
1854 up to the commencement of tins action in 
1875, tlie strip of land between the quickset hedge 
A. the site of the fence was occupied &; cultivat-cd 
with tho remainder of the field, partly as an arable 
field & partly as garden-ground, the railway co. 
in no way interfering with it except that their 
workmen went over it to trim the hedge ; — Held : 
the circumstances conclusively showed the strip 
between the hedge & the line of tho post & rail 
fence to be superfluous land within Lands Act, 
1845, s. 127, it had vested in the owner of tho 
rest of the field. — Norton v, London & North 
Western By. Co. (1879), 13 Ch. D. 208 ; 41 L. T. 
429 ; 44 J. P. 22 ; 28 W. K. 173, C. A. 

Annotations : — Refd. Hobbett S. E. By. (1882), 9 Q. B. D. 

121 ; Bayloy t\ G. W. By. (1884), 26 Ch. 1). 431 ; MurshuU 


2127 i. Land unused A' unsold vnUt in 
prescribed period.] — Ground, ao(iuii‘ed 
by a ry. co. under compulsory powers, 
had not been used by the co. Cor inoro 
thou ton years after complotlou of 


their works, & had not. been sold by 
them. It could not bo tilillsed by tho 
CO. nnloHs tlioy could take adjnining 
land, which was beyond tlicir statutory 
powers : — Held : tho ground was 


superfluous within Lauds (Scot.) Act, 

1845, H. 120. STEWAllT V. HlUilLANl) 

By. Co. (1889). 16 II. (Ct. of Sots.) 
580 ; 26 Sc. L. Li. 
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JSect 2 . — How land hecomes auperfliious: Sub-sect 
2. Seels, 3 db 4 ! Sub-secis, 1 & 2, A.^ B, cfcr C. ] 


V. Taylor. [1896 


1 Ch. 641 ; Mid. Ry. v. Wright, [1901] 


1 Ch. 738. Mentd. Bonner v. G. W. Ky. (1883), 24 Ch. D. 
1 ; Bird v, Eggleton (1885), 29 Oh. 1). 1012 ; Foster v, 
L. C. dc 1). Ry., [1895] 1 Q. B. 711 ; Llttlodale v, Liverpool 
College, [1900] 1 Ch. 19 ; Kynoch v, Rowlands, [1912] 
1 Ch. 627. 


2134. Land used by third party as coal wharf — 
Land not intended to be treated as superfluous*] — 

Bobbett V. South Eastern By. Co. (1882), 
9 Q. B. D. 424 ; 61 L. J. Q. B. 161 ; 46 L. T. 31 ; 


46 .1. P. 823 

Annotaiion : — €oil8d. Mid. Ry. v. Wright, [1901] 1 Ch. 738. 

2135. Land used lor gardens for promoters’ 
servants — Land occupied by coal shed let to third 
party — Not superfluous land.] — Harris v. London 
& South-Western By. (1889), 60 L. T. 392. 

2136. Land compulsorily acquired by other pro- 
moters.] — Land acquired by the A. Co. for the 
purposes of their undertaking was, within the period 
prescribed by statute for the sale by that co. of 
their superfluous lands, compulsorily purchased 
by the B. Co. : — Held : such compulsory sale 
afforded no ground for inferring that the land was 
not required by the A. Co. for the purposes of their 
undertaking & was thus superfluous land within 
the Lands Act, 1845, & the right of pre-emption 
under s. 128 of the Act did not arise. — Dunhill 
V, North Eastern By. Co., fl896] 1 Ch. 121; 
65 L. J. Oi. 178 ; 73 L. T. 614 ; 60 J. P. 228 ; 
44 W. B. 231 ; 12 T. L. B. 91 ; 40 Sol. Jo. 143, 


C. A. 


2137. Negotiations for sale during & after pre- 
scribed period — Lease of portion,] — The mere facts 
that both before & after the expiration of the ten 
years limited by Lands (Scotland) Act, 1845, 
s. 120, a railway co. hiis negotiated for a portion 
of their land, without however effecting a sale, 
has lca.«»ed another portion, arc not conclusive 
evidence that such portions have become “ super- 
fluous ” within the statutory meaning of the word. 
— MACJFfE V. Callander Oban By., [1898] 
A. C. 270 ; 67 L. J. P. C. 58 ; 78 L. T, 598, If. L. 


Sect. 3.— PROOF AND PRACTICE IN REFERENCE 
TO LAND BECOMING SUPERFLUOUS. 

2138. Burden of proof — On party claiming land 
as superfluous.] — Hooper v. Bourne, No. 2120, 
ante. 

2139. Land put up for sale by auction as super- 
fluous land — Instructions for preparation of particu- 
lars of sale — No express authority.] — In an action 
against a railway co. to recover a piece of suj>er- 
fluous land which the co. were bound to dispose 
of within ten years after it had been acquired by 
them, pltf. proposed to show that, thirteen years 
after that time, the co. put the land up for sale 
by public auction as superfluous land. In order 
to prove this, the auctioneer was called as a witness, 
who deposed that he had received his instructions 
for the sale from one of the directors of the co., 


& also from a person who had acted as their solr. 
on former sales of land ; — Held : this was not even 
prima facie proof that the sale was by the authority 
of the CO., although more than twelve months had 
elapsed between the sale & the trial. — ^M oody v. 
London, Brighton & South Coast By. Co. 
(1861), 1 B. & S. 290 ; 31 L. J. Q. B. 64 ; 9 W. B. 
780 ; 121 B. B. 722. 

2140. Mode of trial — Without jury.] — Smith v. 
North Staffordshire By. Co. (1880), 44 L. T. 
85. 


Sect. 4.~.SALE OF SUPERFLUOUS LAND. 

Sub-sect. 1. — Conditions of Sale. 

See Lands Act, 1845, ss. 127-129. 

2141. Sale must be absolute — Covenant for re- 
purchase — Of land sold — Void.] — A railway co. 
sold a piece of land which they did not at the time, 
but probably would eventually, require for their 
works. The purcliaser covenanted with the co. 
that ho, his heirs & assigns, owner & owners for 
the time being of the land, would at any time 
thereafter, whenever the land might be required 
for the works of the co., upon certain notice given, 
& upon receiving the purchase-money, reconvey 
to the co. The land was afterwai*ds sold to the 
defts. with notice of the covenant : — Held : having 
regard to Bailways Act, 1845, s. 127, the conditional 
sale by the co. was w//ra vires , — London &; South 
Western By. Co. v. Gomm (1882), 20 Ch. D. 562 ; 
51 L. J. Ch. 530 ; 46 L. T. 449 ; 30 W. B. ti20, 
0. A. 

Antwfaliona : — Distd. lie Thackwray & Youjig’s Coiilrart 
(1888), 40 Ch. D. 34. Consd. Ray v. Walker, [1893) 
*2 Q. B. 88. Refd. S. E. Ry. v. Assoolatocl Portland Cement 
Manufaoturorfi, [1910] 1 Ch. 1*2. Mentd. Dunn ?•. Flood 
(1883), 25 Ch. D. 029 ; AiiHterherry v. Oldham Corpu. 
(1885), 29 Ch. D. 750 ; Trevelyan v, Trevelyan (1885), 
5.3 L. T. 853 ; fie Harvey, Peck v. Savory (1888), .39 Ch. I). 
289 ; Mackenzie v. Childory (1889), 43 (;h. J). 205 ; lie 
Hargreaves, Mldglev v. Tatley (1890), 59 L. .1. Ch. 384 ; 
lie Bowen, Lh)yd iqiillips v. Davis, [1893] 2 C^h. 491 ; 
Goudier v. Edmunds, 1 189.3 J 3 (’h. 455 ; Manchester Ship 
('anal Co. v, Manchester Racecourse Co., 11 900 J 2 Ch. 352 ; 
Rico V. Noakos, [1900] 1 Ch. 213 ; Rogers u. Hos<*good, 
[1900] 2 Ch. 388 ; Borland’H Trustee v. Steel, [1901] 

1 Ch. 279 ; SavUl v. Bottrell, [1902] 2 Ch. 523 ; Thomas 
V. Thomas (1902), 87 L. T. 58 : Form by v. Barker, 11903] 

2 Ch. 539; Osborne r. Bradley, [1903] 2 (3i. 44G ; He 
Ashforth, Sibley v. Asliforth, [1905] 1 C'h. 535 ; Woodall 
V, Clifton, [1905] 2 Ch. 257 ; lie Nlsbet 8c Potts’ Contract, 
[19061 1 Ch. 386 ; Worthing Corpu. v. Heather, 11S»0(>J 
2 Ch. 532 ; Edwards v. Edwards, [1909] A. C. 275 ; 
Mason v. Fulham Corpu. (1910), 102 L. T, 188 ; Wilkes 
V, Spooner, 11911] 2 K. 15. 473 ; Long v. Gray (1913), 
58 Sol. Jo. 46 ; L. C. 0. v. Allen, [1914] 3 K. B. 642 ; 
Smith V, Colbourno, [1914] 2 Ch. 533 ; Barker v, Sticknoy, 
[1919] 1 K. B. 121. 

2142. Of part of land sold — Void as 

regards such portion,] — A railway co. sold .super- 
fluous lands with a covenant to resell ccitain por- 
tions to them if required : — Held : though, under 
I^ands Act, 1815, s. 127, the covenant rendered 
void the sale of these portions, the sale of the 
remainder was valid. — Bay v. Walker, [1892] 
2 Q. B. 88 ; 61 L. J. Q. B. 718. 

2143. Postponement of time of payment 

beyond statutory period for sale — Lien for unpaid 


PART XIV. SECT. 3. 

1. Motie of trial — Reference.^ 
The rule tliat. ry. cos., when acting In 

f rood faith, are the best judges of what 
auds, 8cc., arc required for the ry., 
does not ui»ply in proceedings by a 
cmlitor tigainsl the co. ; in such caH<« 
the ct. is the x>roper authority to deter- 
mine that point. & may refer the 
matter for inquiry whether the co. 
held any lauds which were supertiuous 
or not ne(;essary for the ti.se of the co. — 
Erie 8c Niagara Ry. Co. r. Great 
Western Ry. Co. (1872), 19 Or. 43.— 
CAN. 


21381. Rurden of proof — Ott party 
claiming land as superfluous — tivffi’ 
ciency of proof .] — A ry. co. under com- 
pulsory .iiow^ers acquired land, most 
of which they used for the purposes of 
their undertaking, which was to bo 
completed In 1850. lii 1854 they .sold 
to M. the W'hole unuscMl land except 
a small portion clo.se to a station. 3'he 
latter portion was occupied by M. 8: 
his successors along with what he had 
bought until 1877, no rent having been 
paid for it. TJio ry. co. In that year 
claimed possession of the snuill portion 
which they required for the purposes 


of their lino ; — 

Held: (1) the onus of proving the 
lands to be ** superfluous’* lay upon 
defts. ; (2) to make the lands super- 
fluous It was not Bufflclont to prove 
that at the end of ton years from the 
time for concluding the undertaking 
the lands were not a<d,ually jji use. 
This was merely the point of (Imo 
which w'as to be looked at for deter- 
mining wdicthcr the lauds w ere or were 
not superfluous. — North British Ry. 
(Jo. V. Moon’8 Truhtkks (1879), 6 
H. (Ct. of Sens.) 640 ; 16 Sc. L. R. 
329.— BOOT. 
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porohase-money.] — Be Thackwbay & YouNa’s 
OONTBAOT (1888), 40 Ch. D. 34 ; 68 L. .T, Oh. 72 ; 
69 L. T. 816 ; 37 W. R. 74 ; 6 T. L, B. 18. 
Annotations: — Mentd. Re Allsop & Joy’s Contract (1889), 
61 L« T. 213 ; JFte Hollis’ Hospital Trustees, &; Hagruo’s 
C/Ontraot. [1899] 2 Ch. 640. 

2144. Right to impose restrictive covenants — 
Sale by railway company.]— A railway co. disposing 
of its superfluous lands is entitled to sell them under 
such conditions as to user as may most conduce 
to the advantage of the co., there being noticing 
in the Lands Act, 1845, to deprive a railway, co. 
ill that respect of the rights of an ordinary owner 
of land . — lie IIiGaiNS & IlrrcirMAN’s Contract 
( 1882), 21 Ch. D. 95 ; 51 L. J. Ch. 772 ; 40 J. P. 
805 ; 30 W. R. 700. 

Annotations : — Refd. Re Ebsworth & Tidy’s Contract (1889), 
42 Ch. 1). 23. Mentd. Re Hai^raavos & Thompson’s 
Contract (1886), 32 Ch. D. 464 ; Re Yoildinff & West- 
brook (1886), 31 Ch. J). 344 ; Re liryaut & Cullingford 
to Barnlngham (1889), 62 L. T. 63 ; Re Furnoaux & 
Alrd’s Contract, 11906) W. N. 215. 

2145. Sale by local authority — Of land In 

lots — Local authority bound by covenants as regards 
lots unsold.] — IIoLFOun v, Acton Urban Councub, 
[1898] 2 (Ui. 240 ; 07 L. J. Ch. 030 ; 78 L. T. 829 ; 
14 T. L. R. 470. 

Antotlaiions : — Mentd. Fo‘<ter & Bicksec v. Hastings Corpn. 
(1903), 19 T. L. 11. 201 ; Hold v. Bickcrstall, [1909] 2 

2146. — — Power to vary covenants 

expressly retained.] — A.-G. & London I^operty 
Investment Trust, Ltd. v. Rkuimond Corpn. 
& Gosling & Sons (1903), 89 L. T. 700 ; 08 J. P. 
73 ; 20 T. L. R. 131 ; 2 L. G. R. 028. 

Antwtations : — Mentd* A.-G. v. Antrobua, 11905] 2 Cb. 188 ; 

Jofiselsohu r. Weller (1911), 75 J. P. 513. 

2147. Right to rescind contract — On requisition 
being pressed — Contract to sell “ free from incum- 
brances .”] — Re Great Northern Ry. Co. & 
Sanderson (1884), 25 Cii. I). 788 ; 53 lu J. Ch. 
415 ; 50 L. T. 87 ; 32 W. K. 510. 

Jtnudathns : — Reid. Rc Monckton & Gilzcan (1884), 27 
(Ui. 1). 555 ; Uc SiinpHon & Muy's Contract (1909), 53 
Sol. Jo. 376. 

’, further , Sale of Land. 


SuR-sECT. 2 . — Rkjiit to j 

See Lands Act, 1845, ss. 128, 129. 

A, When llifjht arises. 

2148. Before promoters ” dispose of ” land — 
Ofler to adjoining owner after agreement for sale — 
Agreement valid.] — London Greenwich Ry. 
(k). V. Goodchild (1844), 3 Ry. &; Can. Cas. 507 ; 
13 L. J. Ch. 224 ; 8 Jur. 455. 

2149 , What is disposal — Land applied to 

new purpose.] — A stley v. Manchester, Sheffield 
& Lincolnshire Ry. Co., No. 2122, ante. 

2160. Offer for sale within prescribed 

period.] — (1) Land situate within tho limits of a 
parliamentary borough is not necessarily land 
situate within a town within tho meaning of Lands 
Act, 1845, s. 128. To come within the sect,, as 
situate within a town, the land must be surrounded 
or covered by continuous, as distinguished from 
contiguous, houses. 

(2) By “ land built upon ” in tho sect, is meant 
land which, though not in a town, is covered with 
continuous buildings codem modo that the scheme 
of a town is described to be covered with con- 
tinuous buildings, 

(3) By “ land used for building purpoKSos ” Is 


PART XIV. SECT. 4, SUB-SECT. 2.-0. 

m. Adjoining owners — Rights of 
^Ahrogaled by special Act .\ — Au ad- 


meant land actually so used, not land merely 
suitable for building purposes. 

(4) Although the right of pre-emption cannot bo 
claimed in regard to superfluous land which remains 
in the possession of tho co. until the expiration of 
ten years from the time limited by its Act for tho 
completion of its works, yet, if the co. at any 
earlier period offer the land for sale to a third pai’ty, 
the right arises at once. 

(5) The right is confined to land acquired by a 
co. under its parliamentary powers ; but if the 
usual notice to treat has been given in exercise of 
the powers, the right is not lost in consequence 
of the price being subsequently settled by agree- 
ment instead of an award or inquiry before a jury. 

(0) The right is not confined to tho proprietors 
from whom tho co. purchased, but devolves to 
future proprietors of the lands from which the 
purchased lands ^re severed. — C arington (Lord) 
V. Wycombe Ry. Go. (1808), 3 Ch. App. 377 ; 37 
L. J. Oh. 213; 18 L. T. 90 ; 10 W. R. 494, L. .LT. 
Anntitalions : — As to (1) Consd. L. & S. W. 3ty. r. Blockinoro 

(1870), L. R. 4 H. L. 610; Hobbs v. Mid. Ry. (1882), 

20 Ch. D. 418 ; Duiihill r. N. E. Ry.. [1896] 1 Ch. 121 *. 

Maefto V. Callander & Oban Ry., [1898] A. (L 270. Refd. 

Beauchamp v. G. W. Ry. (1868), 19 L. T. 189 ; Re Clergy 

Ori)han Corpn. (1894), 64 L. J. Ch. 66. 

2151. Attempt to sell within prescribed 

period.] — L ondon & South Western Ry, Go. 
(Directors, etc.) v. Blackmore, No. 2125, ante. 

B. In respect of what Land. 

2152. Land acquired compulsorily — Notice to 
treat given — Price subsequently settled by agree- 
ment.] —Carington (Lord) v. Wycombe Ry. Go,, 
No. 2150, ante. 

2153. What lands excepted — Meaning of “lands 
situate within a town.”] — Carington (Lord) v. 
Wycombe Ry. Co,, No. 2150, ante. 

2154. .] — London & South Western 

Ry. Co, (Directors, etc.) v. Blackmohe, No, 

2155. — Meaning of “ lands built upon.”] 

Carington (Lord) v. Wycombe Ry". Co., No. 2150, 
ante. 

2156. Meaning of lands “ used for building 

purposes ” — Land sold or let & actually laid out for 
building.] — Coventry v. London, Brighton & 
South Coast Ry. Co. (1807), L. R. 5 Kq. 104; 
37L. J. Ch. 90; 17 L. T. 308 ; 10 W. R. 207. 
Annotations : — Disid. Hobbs v. Mid. Ry. (1882), 20 Ch. D. 

418. Mentd. Cavo y. Horsell (1912), 106 L. T. 147. 

2157. Land must be actually & de 

facto used for building purposes.] — Carington 
(Lord) v. Wycombe Ry. Co,, No. 2150, ante. 

2158. Merely marked out In 

plots not sufficient.] — L ondon & South Western 
Ry. Co. (Directors, etc.) v. Blackmore, No. 2125, 
aide. 

C. Who entitled to Right. 

See Lands Act, 1845, s. 128. 

2159. Owner of lands from which superfluous 
land taken — Purchaser from.] — Carington 
(Lord) v. Wycombe Ry. Co., No. 2150, ante. 

2160. Successors In title of — “ Person ” 

of whom land purchased — Not entitled.] — High- 
gate Archway Co. v. .Teakes (1871), L. R. 12 Eq. 
9 ; 40 L. J. Ch. 408 ; 24 L. T. 507 ; 19 W. R. 092. 

2161. Adjoining owners — Who are — Lessee.] — 
Coventry v. IjONDon, Brighton & South Coast 
Ry. Co. (1807), L. R. 5 Kq. 104 ; 37 L. ,1. Ch. 90 ; 
17 L. T. 308 ; 10 W. R. 207. 

Annotations: — Distd. Hobby y. Mid. Ry. (1882), 20 Ch. D. 

418. Refd. Cave y. IloitscU (1912), 106 L. T. 147. 


proprietor Ih not, nuder North i lotting auporfliious lands. — N orth 
B ritish Railway Act, 1913, s. 41 BRiTinn Ry. Co. v. Birkkix’h Thus- 
entitled to prevent the Uy. Co. from i tees, [1918] B. C. (H. L.) 33.— SCOT. 
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Sect 4. — Sale of superfluous land: Sub-sect 2, C, 

2162. Purchaser ol adjoining land from 

promoters.] — L ondon & South Western Ry. 
Co. (Directors, etc.) v, Blackmore, No. 2125, 
ante, 

2163. Lessee with right of way over 

private road between surplus & adjoining lands.] — 

Coventry v, London, Brighton & South Coast 
Ky. Co. (1867), L. K. 5 Eq. 104 ; 37 L. .T. Cli. 90 ; 
17 L. T. 308 ; 10 W. K. 207. 

Annotations: — ^Distd. Hobbs v. Mid. Ry. (1882), 20 Ch. D. 
418. Hefd. Cave r. Horsell (1912), 10« L. T. 147. 

2164. Effect of boundary wall between 

surplus & adjoining lands.] — London & South 
Western By. Co. (Directors, etc.) v. Blackmore, 
No. 2125, ante. 

2165. Rights of — Where several adjoining 

owners — Offer to all necessary.] — Coventry v. 
London, Brighton & South (Joast By. Co. 
(1867), L. K. 5 Eq. 104 ; 37 L. J. Ch. 90 ; 17 L. T. 
308 ; low. K. 207. 

Annotations: — ^Distd. Hobbs v. Mid. Ry. (1882), 20 Ch. D. 
41S. Reid. Cave V. Horsell (1912), lUG L. T. 147. 

2166. Only one adjoining owner 

suing.] — London & South Western By. ('o. 
(Directors, etc.) v. Blackmore, No. 2125, ante. 

D. Exercise oj Right 
See Lands Act, 1815, s. 130. 

2167. Ascertainment of price — By arbitration — 
Arbitration clauses of Lands Act, 1845 — Not 
applicable.] — Jones v. South Staffordshire By. 
Co. (1809), 19 L. T. 003. 

Annotation : — Refd. Manchowter Ship Canal Co. v. Manchester 
Kaoeeourso Co., [1901J 2 Ch. 37. 

2168. Made applicable by special 

Act — Arbitrator can make order as to costs.]— Be 
Eyre’s Trusts, 1 1809] W. N. 70. 

Ascertainment of purchase price of land com- 
pulsorily acquired.] — Sec PaH VII., ante. 


Sub-sect. 3. — Effect of Failure to sell within 

Prescribed Period. 

See Jjands Act. 1845, s. 127. 

2169. Land vests in owners of adjoining lands — 
Mode of apportionment.] — Moody v. Corbet'!, No. 
2109, ante. 

2170. Notwithstanding later Act extending 

time for sale.] — Moody v. Corbett, No. 2109, 
ante. 

2171. .] — Creat Western By. Co. 

V. May, No. 2121, ante. 

2172. Promoters remaining in occupation — 
Land let to tenant — Tenant estopped from disputing 
promoters’ title.] — Lc»ndon & North Western 
By. Co. v. West (1807), L. B. 2 C. P. 653 ; 36 
L. J. C. P. 245. 


SuD-SECT. 4. — Bights and Liabilities op Pur- 
chasers. 

2173. Rights of purchaser — To return of deposit 
& damages — On discovering right of pre-emption 
not waived by prior owners — Sale subject to con- 
dition to admit title.] — A contract for sale of 
superfluous land of a railway co. which had been 
conveyed by the co. to the vendor contained a 


stipulation that the purchaser should assume & 
admit that everything, if anything was necessary, 
was done by the co. to enable them to sell the land 
as surplus land, & should not call for or require 
production of any evidence to that effect ; & a 
further stipulation that if the purchaser should 
fail to comply with the terms of the agreement the 
deposit should be forfeited to the vendor. The 
land was not situate in a town or used for building 
purposes. In the course of the investigation of 
the title the purchaser discovered that the prior 
owners had not waived their right of pre-emption ; 
& as the vendor refused to remedy the defect, the 
purchaser brought an action claiming a return of 
the deposit & damages. The vendor then sold the 
land to one of the prior owners : — Held : the pui*- 
chasei* was bound by the stipulations to admit the 
title of the co. to sell to the vendor ; & as he had 
refused to abide by that stipulation he had broken 
the contract, & could not claim a return of his 
deposit. — B est v. ITamand (1879), 12 Ch. 1). 1 ; 
27 W. B. 742 ; sub nom. Hamand v. Best, 48 
L. J. ( Ji. 503 ; stb nom. Hammond v. Best, 40 
L. T. 709, 0. A. 

Annotation : — Refd. He Davis & Cavey (1888), 40 Ch. D. COl. 

2174. No greater than those of vendors — 

Right of support to surface of land.] — In 1805 the 
owner of land demised tlie minerals under it to 
deft, for a term of years, & in 1867 such owner 
conveyed the sm*facc of the land to a railway co. 
under the compulsory powers of the Lands Act, 
1845, which was incorporated with the co.’s 
special Act, & some years afterwards the co. sold 
part of such land as superfluous land to persons 
who ultimately sold it to x)ltf. 1’he railway co. 
never purchased the minerals nor made compensa- 
tion to deft, as such lessee under the powers con- 
ferred on them by the Railways Act, 1845, k deft, 
worked the mines in the usual manner of working 
in the district A, by so doing, caused a subsidence 
which damaged some houses erected by pltf. ujjou 
the land. In an action against deft, for working 
the mines without leaving a suffleient support for 
pltf.’s land: — Held: (1) deft, had not interfered 
with any right of pltf., who could have no greater 
right than the railway co. from whom he derived 
his title ; (2) if a railway co. had exercised the option 
they Jiad under the Railways Act of purchasing 
land under their compulsory powers without tlio 
mines & minerals thereunder, the owner, lessee or 
occupier ol such mines & minerals had a riglit to 
work same without regard to whether such working 
would let down the surface, provided the working 
was according to the usual way in the district. — 
Pountney V. Clayton (1883), 11 Q. B. 1). 820 : 
52 L. J. Q. B. 506 ; 49 L. T. 283 ; 47 J. P. 788 ; 

31 W. B. 664, C. A. 

Annotations : — As to (2) Consd. Consett Watorworke Co. v. 
Hitsoii (1889), 22 Q. B. D. .318 ; L. & N. W. By. v. Howloy 
Park Coal & CauncI Co., [1911] 2 Ch. 97. Reid. Mid. Ry. 

& Ketterijifir, Thrapston & Huntingdon Ry, v. Ro])ln8on 
(1889), 15 App. Cas. 19 ; Ruabon Hrlok & Terra Cotta Co. 
r. G. W. Ry., [1893] 1 Ch. 427 : He Gerard & L. & N. W. 
Ry. (1895), 04 L. J. <3. B. 200. Generally, Mentd. Man- 
cheeter Corpn. v. New Mos.s Colliery, [1900] 2 Ch, 604. 

2175. Implied obligation on part of vendor 

not to derogate from grant.] — A railway co. sold 
a house in fee to pltf. & retained the adjoining 
land, & the conveyance recited that the whole of 
the land so retained would be actually required 
for the construction of the railway. The windows 
on the ground-floor & basement of the house 
derived their light through one of the arches of a 


PART XIV. SECT. 4, SUB-SECT. 3. 

n. lAtnd vests in owners of adjoin- 
iny lands — Hy conditional limitation 
not by forfeilurc.] — Where, under Lands 


Act, 1845, puporfluouH lands become, 
in default of sale wdthin the proscribed 
period, vested in the adjoining owners, 
the vesting takes place by force of a 


coTiditional limitation and not of a 
f<»rfclt.ure. — M iluck AVatkbforu 

IlARBOiTK CoMits., [1904] 2 I. R. 421 ; 
38 1. L. T. 45.~IR. 
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viaduct over which the railway ran. Deft, sub- 
sequently acquired through the co. an interest in 
the adjoining land & the arch, which he blocked 
up : — Held : there was an implied obligation on 
the part of the railway co. not to interfere with 
pltf.’s lights except so far as required for the con- 
struction of the railway, & pltf. was entitled to 
an injunction. — Myerr v, Catterron (1889), 4.3 
Oh. D. 470 ; 69 L. J. Oh. 315 ; 62 L. T. 205 ; 38 
W. K. 488 ; 6 T. L. R. 1 11, O. A. 

AnnnUttUmf * : — Consd. Wilson v. Queen’s Club, [18911 3 Cli. 

522. Refd. Balloy v. Icke (1891), «4 L. T. 789 ; Corbett 

V. Jonas, [1892] 3 Ch. 137 ; Broomfield v. Williams, [1897] 

1 Ch. 602. 

2176. Liabilities of purchaser — ^ Revival of 
restrictive covenants against purchaser.] — An 

inclosure Act passed in 1806 provided that no 
buildings should at any time thereafter be erected 
on a certain strip of land. In 1865 a railway- co. 
under their statutory powers acquired a portion 
of the strip of land for the purposes of their under- 
taking. A part of the land thus acquired became 
superfluous land, & the co. in 1868 sold & conveyed 
the superfluous part to a purchaser who d('mised 
it to deft. Deft, in 1885 commenced building on 
the land : — Held : the land acquired by the co. 
was freed from the prohibition of building only 
for the pui'poses of the co.’s undertaking, &, when 
part of it was sold as superfluous land, the pro- 
liibition of building revived in respect of that 
part. — Bird v. Egoleton (1885), 29 Ch. D. 1012 ; 
51 L. .T. Ch. 819 ; 53 L. T. 87 ; 4P ,T. P. 044 ; 33 
W. R. 774 ; 1 T. L. R. 508. 


Sect. 5. SECURmES OVER SUPERFLUOUS 
LAND AND ITS PROCEEDS. 

2177. Power of company to charge surplus lands 
— & proceeds — Position of debenture holders.] — 

(1) A mortgage debont/Ure, made by a railway 
CO. in the form given in Companies Act, 1845, 
Schedule C.. does not give the debenture holder 
a s])ecilio charge upon the surplus lands of the 
co., or the proceeds of the sale of them, so as to 
entitle liiin to an order for a receiver of the sale 
moimys or interim rents. 

(2) A railway co. may give a specific charge 
on the moneys to arise from the sale of its surplus 
lands for a debt due to the contractors who have 
constructed the works. — (Gardner v* London, 
Chatham Dover Ry. Co. (No, 1 ) ; Drawbridge 
v. Same; (Iardnisr v. Same (No. 2); Imperial 
Mercantile Credit Assocn. v. Same (1867), 2 
Ch. App. 2U1 ; 3() L. J. Ch. 323 ; 15 L. T. 552 ; 
31 .T. P. 87 ; 15 VV. H. 325, L. J.T. 

Annotations : — As to (1) Consd. Howon v. Brecon lly., Ex p. 
Howell (1867), L. K. 3 Eq. 541. FoUd. Griffin v. Bishop’s 
(Jastlo By. (1867). 1.5 VV. H. 1058. Distd. lie I'anaiiia, 
New Zealand & Australian Hoyal Mail Go. (1870), 5 
Gh. App. 318. Apld. Rc Exinouth Docks Co. (1873), 
L, R. 17 Eq. 181. Consd. Chandler v. Howell (1876), 

4 Ch. D. 651 ; Ilohlsworth v. Davenport (1876), 3 Oh. D. 
185. Expld. Re Milehell’s Estate, Mitchell v. Moberly 
(1877), 6 Ch. J). 655. Consd. Attreo v. Hawe (1878), 9 
Ch. D. 337 ; Re CJormvall Minerals Ky. (1882), 48 h, T. 41 ; 
Brooklohurst r. Ity. Printing 8c Publishing Co., Eldridge 
8c Pearson, Claimants, [1884] W. N. 70 : Re Hull, Barnsley 
& West kiding Junction Ity (1888), 40 Ch D 119 Apld. 
Rc Hatton, Robson v. Gibbs (1888), I T L. H. 311. Expld. 
Kodfleld V. Wickham Corpii. (1888), 13 App. Oas. 467. 
Apld. Blakor v. Herts Sc Essex Waterworks Co. (1889), 41 
Ch. D. .399. Distd. Buckley r. Koval National Lifeboat 
Inst-.tutlou (1889), 6 T. L. H. 4 2. Consd. Rc David, 
Buckley v. Royal National Life Boat Institution (1889), 41 
Ch. D. 168. Apld. Rc Hullett, Ilowarth r. Massey (1889), 

5 T. L. R. 285. Consd. Re Yorbury’s Estate, Ker v. Dent 
(1889), 62 L. T. 55 ; Re East Sc West India Dock (Jo. 
(1891), 7 T. L. It. 623 ; Re Parker, Wltfuall v. Park, [1891] 
1 Ch. 682 ; Whadcoat v. Shropsliiro Ry. (1893), 9 T. L. R. 
689 ; Re Crossloy, Birroll u. Grecnliough, 11897] 1 Ch. 928 ; 
Btagn? V. Medway (Upper) NavUration Co., 11903] 1 Ch. 
169 ; Central Ontario Hy. v. Trusts Sc Guarantee Co., 
11905] A. C. 570. Apia. Rc Woking Urban Council 
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Canal) Act, 1911, [1914] 1 Ch. 300. Reid. 
Re Cambrian Rys. Co.’s Scheme (1867), 3 Ch. App. 278, n. ; 
Imperial Mercantile Credit Assocn. v. Newry, etc: Ry. 
(1868), 16 W. R. 1070 ; Re New Olydach Sheet & Bar Iron 
Co. (1868), L. R. 6 Eq. 514 ; Re Heme Bay Waterworks 
Co. (1878), 10 Ch. D. 42 ; Bourgoln r. La Oompaguie du 
Chemln de for do Montr6aI, Ottawa et Occidental (1880), 
5 App. Cas. 381 ; Re Christmas, Martin v. Lacon (1885), 
30 Ch. D. 544 ; Re Watts, Corxidord Elliott (1885), 33 
W. R. 885 ; Re Barton -upon-H umber & District Water 
Co. (1889), 42 Ch. D. 585 : Re David, Buckley v. Royal 
National Lifeboat Institution (1889), 43 Ch. D. 27 ; Re 
Eastern & Midlands Ry. (1890), 45 Ch, D, 367 ; Proffitt v. 
Wye Valley R v. (1891), 64 L. T. 669 ; Re Bonjugh of 
T^ortsmouth (Kingston, Fratton Sc Southsea) Tram. Co., 
[1892] 2 Ch. 362 ; Driver v. Broad. [1893] 1 Q. B. 744 ; 
Re Pickard, Eliiisloy v. Mitchell, [1894] 3 Ch. 704 ; Sadler 
V. Worley, [1894] 2 Ch. 170 ; Re Knott End Ry. Act, 1898, 

^ 2 Ch. 8; Boehm v. Goodall, [1911] 1 Ch. 155. 

ystal Palace Co., Fox v. (Jrystal Palace Co. (1911), 
104 L. T. 898. Generally, Distd. Bartlett v. West Metro- 
l»olilan Tram. Co., [1893 J 3 c;h. 437. Reid. Mai-shall v. 
South Stafford ‘*h]ro Tram. Go., [1895] 2 Ch. 36. Mentd. 
Holland r. Coii^ & Kinsale Ry. (1868), 16 W. R. 1217 ; 
Re. Manchester Sc Milford Ry., Ex p. Cambrian Ry. 
(1880), 14 Ch. D. 645 ; Reid v. Explosives Co. (1886), 56 
L. J. Q. B. 68 ; Makins v, Ibotson (1890), 60 L. .1. (Jh, 
104 ; Re Thompson, Bedford v. Teal (1890), 45 (Jh. 1), 
161 ; De Grelle, Houdret r. Bull (1894), 1 Mans. 118 ; 
Rc Mersey By., Gibbs v, Mersey Ry. (1895), 1 1 T. L. R. 
390; Poggo V. Neath District Tram. Co., [1895] 2 Ch. 608, 

2178. .1 — Hailway Companies 

Act, 1807 (c. 127), s. 23, does not give to the holdem 
of debenture stock in a railway co. any lien or 
charge on the proceeds of superfluous lands of the 
CO. which have been sold, in priority over the 
other creditors of the co . — Re Hull, Barn..jley & 
West Riding Junction Ky. Co. (1888), 4f; Ch. D. 
119 ; 58 L. J. Ch. 205 ; 59 L. T. 877 ; ."7 W. K. 
U5, C. A. 

Annotations : — Refd. Proffitt r. Wye Valley R? . (1891), 64 
L. T. 669. Mentd. Re East & West India Dock Co. (1 890), 
62 L. T. 239 ; Re Liskeard Sc Caradon Ry., [1903] 2 Ch. 
681. 

2179. .] — A navigation co. incoiporated by 

statute had power under a special Act, with which 
Lands Act, 1845 was not incorporatecl, to borrow 
money upon the security of a mtge. of their under- 
taking, but no express power w^as given to mort- 
gage their surplus lands ; — Held : the co. could 
create a valid charge upon their surplus lands to 
.secure an existing debt in respect of which the 
creditor by obtaining judgment would be able to 
take the surplus lands in execution under a writ 
of cZefirif.— Stagg v, Medway (Upper) Navigation 
<’o., [1903] 1 Ch. 109 ; 72 L, J. Ch. 177 ; 87 L. T. 
705 ; 51 W. K. 329 ; 19 T. L. H. 143, C. A. 

Annotalion : — Refd. Reeve v. Medway (Upper) Navigation 
Co. (1305). 21 T. L. R. 400. 

See, (jenerallyy Companies. 


Sfxt. 0.— execution AGAINST SUPERFLUOUS 

LAND. 

Sec, gcnerolli/, Execution. 

2180. When order for sale by judgment creditor 
made — Land must be saleable.]— --(I) Before the ct. 
orders a sale of lands under Judgments Act, 1804 
(c. 112), it must be absolutely satwlied that they 
are saleable. 

(2) A judgment creditor petitioned under the 
Act for an immediate sale of lands of the co. 
comprised in the return to a writ of elegit, & the 
co., altliougli it had shortly before advertised 
them for sale expressly as “ surplus lands,” 
suggested that possibly they were not surplus 
lands, & there was no further evidence of their 
character; — Held: an immediati? sale must bo 
refused & inquiries in chambers must be directed. 
— Gardner v. London, Chatham & Dover Hy. 
Co., Ex p. Gutssell (1807), 2 Oh. App. 385 ; 
15 L, T. 014 ; 15 W. H. 324, L. JJ. 

Annotations : — to (2) Folld. Re BriHtol Sc North Someraot 

Ry. (1869), 20 L. T. 70 ; Kingston v. Cowbridge Ry. (1871), 

41 L. J. Ch. 152. 

U 
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Sect 0 . — BxecuUoti against superfluous land* Part 
XV* Sect. 1 : Sub-sccts. 1, 2, 3, 4, 5, (i, 7 8. 

K 2 : Sub-sects, 1 , 2, 3 <£; 4. Sect 3 : 
f. 1, A* , B, cfc 6\] 

2181. Debt incurred In respect of one 

undertaking — Land extended acquired under powers 
of another undertaking.] — An existing railway 
CO. was authorised to make an extension line by 
an Act which enacted that the capital might be 
raised by an issue of new shares, to be ^ called 
ext<?usion shares ; &; that the works authorised by 
it should, for llnancial purposes form a separate 
undertaking ; & that the capital & new_ shares 
created under its powers should constitute a 
separate capital ; k, that the profits of the exten- 
sion line applicable to dividend should be wholly 
applied in payment of dividend on the extension 
shares ; & that the (‘xUmsion shareholders should 
not be entitled to dividends out of any other 
profits of the co. ; k that tlie co. might raise by 
mtge. any additional sums not exceeding £28,000 ; 
but not tin all the extt^nsion capital had been 
subscribed for k half of it paid up ; & that the 


money raised by new shares or mtge. shoxild be 
applied only for the purposes of the ex^nsion Act. 
A contractor, to whom the co. was indebted m 
respect of the construction of the original line, 
obtained judgment against the co., extended 
certain surplus lands acquired under the powers of 
the extension Act, & then applied to the ct. for 
a sale i — Held : the creditor was entitled to an 
order for sale for that, whatever might be the 
rights of the different classes of shareholders 
ifUer sc, the lands were lands of the co., liable to be 
sold for payment of any judgment debts of the co. 
— Re Ogilvie (1871 ), 7 Ch. App. 174 ; 41 L. J. Oh. 
336 ; 26 L. T. 860 ; 20 W. R. 226, L. JJ. ^ ^ 

Annoiaiioyia Apwvd. Po^on r. Dublin & South b^tera 
Ry., [1009] A. (57217. Mentd. Stoffg V. Modway (Upper) 
Navigation Co., [1903] 1 Ch. 169. 

2182. Form of order — Whether inquiries directed.] 

— Gardner v. London, Chatham & Dovbr Ry. 
Co., Hx p. Grissbll, No. 2180, ante, 

2183. .] — Re Calne Ry. Co. (1870), 

L. R. 9 Eq. 658. ^ ^ 

Apld. Rc Biihray (1889). 61 L. T. 383 
Refd. stagg V. Modway (Upper) Navigation Co., [1903] 
1 Ch. 169. 


Part XV. Compensation for Land taken or used for Special 

Purposes. 


Sect. 1, --COMMERCIAL UNDERTAKINGS. 

Sub-sect. 1. — Railways and Canals. 

Compensation for injurious affection — Arising 
from working of railway.] — Sec I’art III., Sect. 3, 
sub-sect. 4, 1), ante. 

Duty of promoters to provide accommodation 
works — Rendered necessary by acquisition of lands.] 
— See Railways & Canals. 

Rights of persons injured by abandonment of 
undertaking — To compensation — Under special Act 
passed on abandonment.] — See Railways & Canals. 

Out of parliamentary deposit.] — Sec 

Parliament ; Railways k Canals. 

Compensation for loss of water by construction of 
canal .] — See Railways k Canals. 


Sub-sect. 2. — Wateuw^orks. 

See Waterworks Act, 1817, s. 6. 

Acquisition of right to lay pipes.] — Sec P^ase- 
ments k Profits a Prendre ; Water Supply. 
Compensation for damage — By laying pipes.] — 

See Water Sxtppia'. 

By abstraction of water.] — See Water 

Supply. 


Sub-sect. 3. — Gasworks. 

Right of landowner to compensation — For 
minerals rendered unworkable — Required for sup- 
port of gas mains.] — See Gas. 

Right of adjoining owners to compensation — 
For interference with rights by erection of gas 
holders.] — See Gas. 


SuR-sEci\ 5 . — Markets and P'airs. 

Sec Markets k P'aii-s Clauses Art, 1817 (c. 14), 
SB. 6, 11 k, generally y Markets k Fxuis. 


Sub-sect. 6.— IlAHitouRs, Docks and Piers. 

Sec Harboui’s Docks k lUers Clauses Act, 1847 
(c. 27), s. 6. 

Compensation for injurious affection — Arising 
apart from taking of land.]~*Sce Waters k 

W ATER courses. 

Liability of local authority— As successors to 
harbour trustees — To pay compensation.] — See 

No. 2205, j^osi. 


Sub-sect. 7. — Cemeteries. 

See Cemeteries Clauses Act, 1847 (c. 65), ss. 6, 
17 ; &, gencrallyj Burial k Cremation, Vol. VII., 
pp. 547,' 548. 


Sub-sect. 8. — Tramways and Light Railways. 

Compulsory purchase of undertaking.] — See 

Tramways k Light Railways. 

Sect. 2.— GOVERNMENT PURPOSES. 

Sub-sect. 1. — Defence op Realm and Naval 
AND Military Purposes. 

See Constitutional Law ; Royal Forces. 


Sub-sect. 4. — Electric Light and Power 

Works. 

Liability for compensation for Injury caused by 
works — By erection of cable standard.] — Sec No. 

231 , ante* 

Secy generally, Electric Lighting k Power. 


Sub-sect. 2. — Customs. 

See Revenue. 

SuB-SECT’. 3 . — Post Office. 

5'ec Post Office; TELBoitAPiis and Telephones. 
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SuB-SBCJT. 4.7 — Prisons. 

See Prisons. 

Sect. 3.— PURPOSES OF LOCAL GOVERNMENT. 

Sub-sect. 1. — Under Public Health Acts. 

A, In General. 

See PubHc Health Act, 1876 (c. 55), ss. 176, 170. 
2184. Under Public Health Act, 1848 (c. 63) — 
Appointment of umpire — Not complete until con- 
sent obtained & formal order made.] — R ingland 
V. Lowndes (1863), 15 G. B. N. S. 173; 33 

L. J. 0. P. 25 ; 9 1j. T. 479 ; 10 Jur. N. S. 48 ; 
12 W. R. 168 ; 143 E. R. 749 ; revad. on other 
grounds (1864), 17 0. B. N. S. 614, Ex. Ch. 
Annotation : — Mentd. Davios v. Price (1864), 11 L. T. 203. 

2186. Public authority not liable for com- 

pensation — For damage not actionable apart from 
Act,] — Hall V. Bristol Corpn. (1867), li, R. 2 O. P. 
322 ; 36 L. J. 0. P. 110 ; 15 L. T. 572 ; 31 J. P. 
376; 16 W. R. 404. 

Amwtatiuns: — Consd. Rhodes v. Ali'odale Drainago Coinrs. 
(1876), 1 C. P. D. .380. Dirtd. Falrbroiher v. Bury H. 8. A. 
(I88U), 37 W. II, 544. 

2186. Under PubUc Health Act, 1875 (c. 55)— 
Notice of intention to take — Gives owner no right of 
action — On omission to take lands specified — 
Though provisional order empowering the taking 
confirmed.] — Burges v, Bristol Urban Sanitary 
Authority, No. 520, ante, 

2187. Land acquired for one purpose — 

Cannot be applied to purpose inconsistent with 
original purpose — Though not required for original 
purpose.] — A.-G. v. Han well Urban Council, 
No. 135, ante, 

2188. Public authority liable for compensa- 

tion — For damage actionable apart from Act — 
Though caused by lawful act & without negligence.] 

— Lingke V, Christciturcii Corpn., No, 269, 
ante, 

/>*. Acquisition of iMtid, 

2189. When land may be acquired compul- 
sorily -^Under Public Health Act, 1848 (c. 63)— 
Not for sewage tank or reservoir or deposit beds.] 

— Sutton v, Norwich Corpn. (1858), 27 L. J. Ch. 
739 ; 31 L. T. O. S. 389 ; 22 J . P. 353 ; 6 W. R. 
432. 

Annotation Refd. Nowcastlo-on-Tyno Coriin. r. Houseman, 
8amo V. Francis, Sumo v. Jackson, 8aino v. Uooto (1898), 
03 J. P. 85. 

See, also, Part II., Sect. 3, sub-scct. 3, B. (d), 
ante, 

2190. When land must be acquired — Under 
PubUc Health Act, 1848 (c. 63)— & Public Health 
Act, 1875 (c. 55)— Not for construction of man- 
holes to sewer,] — In 1875 a local board, who had 
constructed a sewer under a public road, con- 
structed on the land adjoining the road a side- 
entrance or man-hole to the sewer, Sc subsequently 
gave the owner of the land notice of their intention 
to construct two otlier man-holes. The landowner 
contended that the man-holos wertj necessary 
works within Public Healfh Act, 1818 (c. 63), s. 46, 
& PubUc Health Act, 1875 (c. 58), s. 19, & that the 
board could not construct them without first 
acquiring his land by purchase : — Held : the man- 
holes were parts of a sewer within Public Health 
Act, 1848, s. 45 & Public Health Act, 1875, s. 16, 
Sc the bo6trd had power to enter on the land Sc 
construct the man-holes without purchase, the 
only remedy of the landowner being compensation. 
— SwANSTON V, Twipkenham Local Board (1879), 
11 Ch. I). 838 ; 48 L. .1. Ch. 623 ; 40 L. T. 734 ; 
43 J. P. 380 ; 27 W. R. 924, C. A. 

Annotaiiona : — Oonsd. KIijk’s College, Cambridgro v. Uxbridgre 
11. C., [1901] 2 Ob. 768. Apld. Metropolitan Water Board 


V, L. B. & S. 0. Kv., [1914] 3 K. B. 787. Refd. Ellis t). 

Bromley K. 1). O. (1899), 63 J. IK 711. Mentd. Sbeifield 

Waterworks Co. v, Bingham (1883), 48 L. T. 604. 

2191. Under PubUc Health Act, 1875 (c. 55) 

— For construction of sewage pumping station.] — 

j King’s College, Cambridge v. Uxbridge Rurai. 
Councu., [1901] 2 Ch. 768 ; 70 L. J . Ch. 844 ; 86 
L. T. 303 ; 17 T. L. R. 762. 

Under Local Government Act, 1858 (c. 98).] 

— See No. 118, ante, 

Under Metropolis Local Management Act, 

1855 (C. 120).]See Nos. 2243, 2244, post, 

2192. Basis of compensation — What maybe con- 
sidered — Not depreciation of adjoining lands — 
Through user of lands taken for sewage pumping 
station.] — Horton v, Colwyn Bay Sc Colwyn 
Urban Council, No. 223, ante. 

Recovery of land improperly taken — Whether 
public authorii> entitled to notice of action.] — 
See PuBiJC Authorities Sc Public Officers. 

2193. Land acquired by agreement for purposes 
of street widening — ^By corporation with compiUsory 
powers — Does not vest in corporation under PubUc 
Health Act, 1875 (c. 55), s. 149 — Without convey- 
ance.] — lie Great Hospitai., Norwich (1885), 
Times, Aug. 12. 

Restrictions on user of lands acquired.] — See 

Nos. 133, 134, 135, ante, 

C, User of Subsoil, 

2194. Right to compensation — Enforceable by 
mandamus.] — ^A mandamus to make compensation 
for damage done to houses by sewerage works 
executed by a local board of health in pursuance 
of the Public Health Act, 1848 (c. 63), recited that 
claimant had applied to the local board to make 
him full compensation. Sc tliat they had denied 
all liability to compensate him, Sc the writ then 
commanded the loc^ board to cause compensation 
to be made out of the general or special district 
rate. Defts. by their return all(*gcd that they had 
not denied lill liability, Sc were willing to make 
compensation when it should be ascertained, that 
it had not been ascertained, nor had the prosecutor 
taken any steps towards having it ascertained, nor 
given any notice of the amount, nor whether it 
exceeded £20, nor appointed an arbitrator, as 
by the Act provided. The return having been 
traversed, (/he jury found that defts. had denied 
their liability, but that the prosecutor had made 
no claim for any certain amount : — Held : a 
mandamus might issue iii the first instance to 
compel the local board to make compensation. 
Sc it was not a condition precedent that claimant 
should demand a specific sum as compensation, 
nor inform the local board whether or not it 
exceeded £20. — R. v, Burslem Local Board op 
Health (1860), 1 E. & E. 1088 ; 29 L. .1. Q. B. 
242 ; 2 L. T. 667 ; 24 J, P. 563 ; 6 Jur. N. S. 
696 ; 8 W. K. 584 ; 120 E. R. 1218, Ex. Ch. 
Anmdalion: — Consd. Brierley Hill L. B. v. Pearsall (1884), 

9 App. Gas. 595. 

2195. Neither demand of specific sum — 

Nor declaration whether exceeds £20 or not — 
Conditions precedent.] — R. v, Burslem Local 
Board op Health, No. 2194, ante. 

2196. Who entitled to compensation — Not pur- 
chaser taking conveyance of lands affected — After 
date of injury.] — Helmore v. East Ham Local 
Board (1893), Thnes, Dec. 13. 

2197. Owner of Easement — Water supplied 

to mill Sc mill-pond by golt — Sewer carried under 
goit.] — Cleckheaton Urban Dismicrr Council 
V . Firth (1898), 62 J. P. 536 ; 42 Sol. Jo. 669. 

2198. Basis of compensation — What may be con- 
sidered — Owner prevented from building over sewer.] 
— UiTLEY V. Todmorden Locai, Board of 

n 2 
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Sect 3. — Purposes of local government: Sub-sect 1, 

c); sub-sect 2.] 

Health (1874), 44 L. J. C. P. 19 ; 31 L. T. 445 ; 
39 J. P. 50. 

Annotation: — Consd. Brierioy Hill L. B. v, Peai’sall (1884), 
61 h. T, 577. 

2199. Sewer constructed In defective 

manner.] — Uttley v. Todmorden Local Board 
OP Health (1874), 44 L. J. (L P. 19 ; 31 L. T. 445 ; 
39 J. P. 56. 

Annotation: — Reid. Brlerley Hill L. B. v. Pearsall (1884), 
51 L. T. 577. 

2200. Stenches arising from sewer.] — 

U'rpLEY V. Todmorden Local Board op Health 
(1874), 44 L. J. C. P. 19 ; 31 L. T. 445 ; 39 J. P. 
50. 

Annoialion : — Reid. Brlerley Hill L. B. u. Pearsall (1884), 51 
L. T. 577. 

2201. Embankment built over raised 

sewer.] — An urban or rural sanitary authority has 
power by Public Health Act, 1875, c. 55, to make 
a sewer in private property, even though the 
sewer may be raised above the level of the ground 
&; may necessitate an embankment of considerable 
height being built over it. In such case ample 
compensation is provided by the Act. — Koderick 
V. Aston Local Board (1877), 5 Oh. D. 328; 46 
L. J. (^h, 802 ; 30 L. T. 328 ; 25 W. R. 403, 0. A. 
Annotations : — Consd. Jones x\ Conway & Colwyn Bay Joint 

Water Supply Board, [ISOJj 2 Cli. 60,1. Reid. L. & N. W. 
Uy. V. Evans, [18UJ] 1 Ch. 16 ; Jary v. Barnsley Corpn., 
11907] 2 Oh. 600 ; Morris r. Mjuiyddislwyu U. D. C., 11917] 

2 K. B. 809. Mentd. Glainorj<anshiro Canal Navigation v. 
Nixon’s Navigation Co. (1900), 17 T. L, K. 184. 

See, also, No. 2190, ante. 

2202. Not risk of percolation of sewage 

— Into subjacent mine.]— Re Dudley Corpn., No. 
881, ante. 

2203. Minerals required for support 

of sewer — Or rendered unworkable.] — Re Dudley 
Corpn., No. 381, aiitc. 

See, generally, Part IV., ante. 

Right to damages — Caused by negligent construc- 
tion of works.] — iSee Damaoes ; Negligence ; 
Nuisance ; Public Authorities & Public 
Officers ; Public Health & Local Administra- 
tion. 

Right to support for sewers.] — Sec, generally. 

Sewers & Drains. 

D. Comj)cnsaiio}i. 

(a) Right to Compensation. 

Who entitled — Assignee of claim.) — See Choses 
in Action, Vol. VIII., p. 432, No. 90. 

On acquisition of land.] — Sec No. 223, 

ante. 

On user of land for sewers.] — See Nos. 2198, 

2201, ante. 

2204. Owner of private road — In which 

water mains laid by local board.] — Pltf. was the 
owner of a privat^c road in tlie W. district. Defts. 
were the urban sanitary authority of the district, 
& had the control of the streets generally in tliat 
district, also the power of supplying the in- 
habitants with water. Defts. commenced without 
pltf.’s consent- to break up liis private road for 
the purpose of laying down water-mains. Pltf. 
brought an action for an injunction : — Held : the 
words “ where the local authorit y have not the 
control of the streets ” in Public Health Act, 
1875 (c. 55), s. 57, which forbade the laying down 
of pipes in any private road without the consent 
of the owner, were descriptive of a local authority 
who liad not the control generally of the st-reets 
in their district, had no ajjplication to defts., 
As defts. had power imder ss. 10 & 54 to lay down 
pipes in pltf.’s private road without his consent, 


making him proper compensation under s. 308.- 
Htll V. Wallasey Local Board, [1894] 1 Ci 
133 ; 03 L. d. Ch. 1 ; 69 L. T. 641 ; 42 W. R. 81 
10 T. L. R. 73 ; 38 Sol. Jo. 66 ; 7 R. 61, 0. A. 

Annotations : — ^Refd. JoneH ». Conway & Colwyn Bay Join 
Water Supply Board (1893), 69 L. T. 265 ; Baird v. Tun 
bridge Wells Corpn., [1894] 2 Q. B. 867. 

2205. Person Injurea by alteration to public 

highway — Subject to limited dedication — Quay & 
bridge vested in local authority — As successors to 
harbour trustees.] — Arnott v. Whitby Urban 
District Council (1909), 101 L. T. 14 ; 73 J. P. 
309 ; 7 L. G. R. 856. 

Annotation : — Mentd. County Hotel & Wine Co. t;. L. & N. W. 
Hy.. [1918] 2 K. B. 251. 

Necessary alteration in level of high- 
way .] — See Highways, Streets & Bridges. 

For abstraction or pollution of water .] — See 

Water Supply ; Waters & Watercourses. 

Full compensation under Public Health Act, 
1875 (c. 55), s. 308 — Whether costs of proceedings 
resulting from notice to abate nuisance included.] — 
See Public Health & Local Administration. 

(b) Assessment of Compensation. 
i. By Arbitration. 

See Pubhe Health Act, 1875 (c. 55), ss. 179-181. 

2206. Where amount of compensation In dis- 
pute — By arbitration — Not as to liability to make 
compensation.] — Braduy v. Southampton Local 
Board of Health (1855). 4 E. A: B. 1014 ; 24 

J. Q. B. 239 ; 25 L. T. 6. 8. 82 ; 19 J. P. 044 ; 
I Jur. N. 8. 778 ; 3 W. R. 413 ; 3 C. L. R. 771 ; 

1 19 E. R. 378. 

Annotations : — Consd. RhodoH v. Airedale Drainage Conirs. 
(1876), 1 C. P. 1). 380 ; Brlerley Hill L. B. v. PeaiHall 
(1884), 9 App. Cas. 595. 

2207. Procedure on arbitration —Where lands 
taken under Lands Act, 1845, incorporated by 
Public Health Act, 1875 (c. 55) — Governed by Lands 
Act, 1845— Not by Public Health Act, 1875 (c. 55).] 
— Ex p. Rayner (1878), 3 Q. B. D. 140 ; 47 
L. .T. C^. B. 600 ; 39 L. T. 232 ; 42 .1 . P. 807. 

2208. Jurisdiction of arbitrator — Not ousted — 
By denial of liability — Prim& facie evidence of non- 
liability must be produced.] — Burgess v. Nortii- 
wicH Local Board (1877), 37 Tj. T. 355; 20 
W. R. 19 ; subsequent proceedings (1880), 0 Q. B. I). 
204, 1). C. 

Annotation: — Consd. Brlerley Hill L. B. v. Pearsall (1881), 

9 App. Cas. 595. 

2209. Question of liability should 

be raised in action on award.] — When a claim for 
compensation is made against a local authority 
for damage caused by the exercise of the powers 
conferred upon them by Public Health Act, 1875 
(c. 55), the arbitrator has jurisdiction to hold the 
arhn. & make Ids award as to the fact of damage 
& the amount of compensation under ss. 179, 180, 
308, although the local authority bond fide dispute 
their liability to make compensation at all under 
the Act. Their proper coui’se is to raise the ques- 
tion of liability in their defence to an action upon 
the award. — Brierley Hill Local Board v. 
Pearsall (1884), 9 App. Cas. 595 ; 54 L. J. Q. B. 
25 ; 51 J.. T. 577 ; 49 J. P. 84 ; 33 W. R. 50, H. L. ; 
affg. 8. 0. sub 7iom. Pearsall v. Bimerlby Hill 
Local Board (1883), 11 Q. B. J). 735, C. A. 
Annotations : — Reid. St. James & Pall Moll Electric Light 

Co. i?.R.(1904), 73 L.J. K. B. 518; Dawson v. G.N. &City 
Ry.. UU051 1 K. B. 260. Mentd. WlUesclen L. B. v. 
VVriglit (1896), 75 L. T. 13 ; Walshaw v. Brighouse 
Corpn., 11899} 2 Q. B. 286 ; Hobbs v. Winchester Corpn., 
[1910] 2 K. B. 46. 

2210. To assess compensation lor damage 

by sewers — Ousted by abandonment of scheme.] — 

A notice under Public Health Act, 1875 (c. 55), 
s. 10 may be withdrawn by the local authority 
at any time before the works are commenced. 
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On a submission to arbn. to assess the amount 
of compensation under s. 308 due by reason of 
damage caused by the construction & execution 
of a sewer under s. 16, the arbitrators have no 
jurisdiction to award compensation for damage 
merely caused by the giving of the notice under 
s. 16 before the construction & execution of the 
sewer is commenced, nor to award costs if the 
notice is withdrawn before the works are com- 
menced. — Davis v, Witney Drban District 
Council (1809), 63 J. P. 279 ; 15 T. L. B. 275, 
0. A. 

2211. Costs of reference->Must be included in 
award.] — Peake v. Finchley Local Board 
(1887), 57 L. T. 882, D. C. 

.] — See, generally i Part VII., Sect. 5, sub- 
sect. 12, ante. 

Enlargement of time for award.] — Sec^ generally y 
Ahhithation, Vol. II., pp. 115 ct seq, 

ii. Basis of Compensation, 

On acquisition of land.] — Sec No. 223, ante. 

On user of land for sewers.] — See Nos. 2198, 2199, 
2200, 2201, ante, 

(c) Enforcement of Award. 

2212. Award of arbitrator appointed under Public 
Health Act, 1875 (c. 55), s. 180 — For compensation 
awarded under s. 308 —Not enforceable by motion 
as other awards.] Jle Walker & Becjkeniiam,* 
Kent Local Board, No. 772, anh, 

Enforceable by action.] — See No. 2209, 

ante. 

Enforcement of awards.] — Sec, generally, Aum- 
tration, Vol. II., pp. 567 et seq. 


Sub-sect. 2. — Under Housing of Working 
Classes and Similar Acts. 

2213. Under Artizans* & Labourers’ Dwellings 
Improvement Act, 1875 (c. 36) — Claim by lessee of 
property taken omitted from provisional award — 
Included In final award — Application to set aside 
refused.] — ("ar.u v. Metropolitan Board of 
Works (1880), 11 Ch. 1). 807 ; 49 L. ,J. Ch. 272 ; 
12 L, T. 351. 

2214. Effect of notice of Intention to acquire 

compulsorily — Similar to notice to treat under 
Lands Act, 1845.J — Wilkins v, Birmingham Corpn. 
(1883), 25 Ch. D. 78 ; 53 L. J. Ch. 93 ; 49 L. T. 
468 ; 48 J. P. 231 ; 32 W. K. 118. 

iinotaiions : - -FoUd. L. C. C. r. Wilson’s Kxora., [1016] 
1 K. B. 837. Mentd. IMereor v. Liverpool, St. Helens He 
South LaiKiasliiro Ry., LI 903] 1 K. B. 052 ; '/Ack v, 
London United Tramways, [1908] 1 K. B. 611. 

See, generally, Part VI., anfe. 

2215. Right to compensation — Extinction 

of easement to adjoining premises — Right of light.] 

—Badiiam V, Mabrls (1881), 52 L. J. Ch. 237, n. ; 
45 L. T. 579. 

Annotation : — FoUd. Swalnston v, Finn & Metropolitan 
Board of Works (1883), 52 L. J. Ch. 235. 

2216. Though Inchoate.] — 

The 20th section of the Artizans’ and Labourers* 
Dwellings Improvement Act, 1875 (c. 36), s. 20, 
X3rovided that upon the purchase by the local 
authority of any lands required for the purpose of 
carrying into ellect an improvement scheme 
under the Act all rights of way, rights of laying 
down or of continuing any pipes, sewers, or drains 
on, through, or under such lands, & all rights or 
casements in or relating to such lands should be 
extinguished, subject to the provision that com- 
pensation should bo paid by the local authority 
to any persons or bodies of persons proved to 


have sustained loss by the section : — Held : the 
sect, applied to the easement of light, & it included 
cases where a right or easement was in process of 
being acquired by enjoyment under Prescription 
Act, 1832 (c. 71), at the date of the purchase of the 
land, & had the effect of extinguishing such 
inchoate rights as well as rights or easements 
already acquired over such land, & the owner of 
a house, to which there had been access of light 
over land purchased by a local authority under the 
Act for a period of ten years before & ten years 
after such purchase, did not gain an easement 
of light under Prescription Act, 1832 (c. 71), by 
reason of such twenty years’ enjoyment. 

SemJlde : such an owner woidd be entitled to 
compensation to the extent to which the value of 
Ills house might be diminished by the operation 
of the sect. — jkHilow v, Ross (1800), 24 Q. B. D. 
381 ; 59 L. J. Q. B. 183 ; 62 L. T. 552 ; 54 J. P. 
660 ; 38 W. R. 372 ; 6 T. L. R. 200, 0. A. 

2217. Right of support by struts — 

No right to injunction.] — Swainston v, Finn & 
Metropolitan Board op Works (1883), 52 L. J, 
Oh. 235 ; 48 L. T. 634 ; 31 W. R. 498. 

2218. Not for Interest created after 

notice of intention to acquire.] — Wilkins v, 
Birmingham Corpn. (1883), 25 Oh. D. 78 ; 53 
L. J. Ch. 93 ; 49 L. T. 468 ; 48 .1. P. 231 ; 32 W. R. 
118. 

Anntyiations : — CoQBd. L. C. C. v. Wilson’s Exors., [1916] 

1 K. B. 837. Reid. Mercor v, Liverpool, St. nolens & 

South Lancashire Hy.. [1903] 1 K. B. 652, 0. A. ; Zlck v. 

London United Tramways, [1908] 1 K. B. 611. 

Nature of remedy of person injuriously 

affected — Whether by compensation or injunction.] 

— See No. 2217, ante, 

2219. Amount of award paid into court — 

Subsequently Increased by Jury on appeal — 
Claimant entitled to interest on difference — From 
date of first payment In .] — lie kSiiaw & Birming* 
HAM Corpn. (1884), 27 Ch. D. 614 ; 54 L. J. Ch. 
51 ; 51 L. T. 684 ; 33 W. R. 74. 

2220. Under Housing of Working Classes Act, 
1890 (c. 70) — Assessment of compensation — Not 
limited to estimate under improvement scheme.] — 
Dye V, Patman (1897), 62 J. P. 135 ; 46 W. R. 
200 ; 42 Sol. Jo. 97. 

2221. Covenant tying beerhouse may 

be considered.] — Re Chandler’s Wiltshire 
Brewery Co. & Idndon County Council, 
[1903] 1 K. B. 509 ; 72 L. J. K. B. 250 ; 88 L. T. 
271 ; 67 J. P. 119 ; 51 W. R. 573 ; 19 T. L. R. 
268 ; 47 Sol. Jo. 319 ; 1 I.. G. R. 269. 

2222. Extinguishment of easement 

appurtenant to adjoining premises — Loss of trade 
& value of goodwill not considered .] — Re Harvey 
& London County Council, [1909] 1 Ch. 528 ; 
78 L. J. Ch. 285 ; 100 L. T. 293 ; 73 J. P. 124 ; 
25 T. L. R. 221 ; 7 L. G. R. 247. 

2223. As at what date value of premises 

ascertained — At date of notice to treat or of arbi- 
tration — Not at date of statutory advertisement.] — 
London County Council v, Wilson’s Executors, 
[1916] 1 K. B. 837; 85 L. J. K. B. 898; 14 
L. G. R. 590; sub nom, Wilson v, London 
County Council, 114 L. T. 852 ; 80 J. P. 252. 

See, generally. Part III., Seel. 1, sub-sect. 3, 1. 

2224. Jurisdiction of court to interfere 

— Only when satisfied that injustice will result.] — 
Tfd Housing of the Working Classes Act, 1890, 
Ex p, Larmuth &; Lees (1894), 10 T. L. R. 225, 
D. C. 

2226. Where leave to submit compen- 

sation to jury refused — Refusal final.] — Where a 
judge under Housing of Working Classes Act, 
1890 (c. 70), Schedule II., s. 26 refuses leave to 
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8ecL 8. — Purposes of local governfi^t: Sub-sects, 2, 

submit a quosiion of compensation to a jury, 
there is no appeal from his decision. — Re Hoitsino 
OF THE WoilKINO CLASSES AcTT, 1890, Rx p, 
Stevenson, [1^92] 1 Q. B, 009 ; 01 L. J. Q. B. 
492 ; 00 L. T. 544 ; 60 .T. P. 501 ; 40 W. R. 417 ; 
8 T. L. R. 480 ; 30 Sol. Jo. 395, C. A. 

Annotation : — Mentd. R. v. IlertfordBliiro Appeal Tribunal, 
Rx p. Hills (1»16), 80 L. J. K. B. 584. 

Compulsory closing orders.] — See Public 
Health & Local Administration. 

Removal of obstructive buildings.] — See Public 
Health it Local Administration. 


Sub-sect. 3. — Educational Purposes. 

See, generally. Education. 

2226. Statutory power of building on lands 
taken — May be exercised without regard to restric* 
tlve covenants — Whether land taken compulsorily 
or by agreement.) — Khiby v, Hahrooate School 
Board, No. 297, a^ile, 

2227. Power of acquiring land compulsorily — 
Limited to authorised purposes.] — Batson v, 
London School Board (1903), 07 J. P. 457 ; 
20 T. L. R. 22 ; 2 L. O. R. 110 ; subsequent proceed- 
ings (1904), 09 J. P. 9. 

2228. Remedy of person Injuriously affected — 
By disregard of restrictive covenants — In exercise 
of statutory power of building — Compensation only.] 

— Kirby v. Harroqait? School Board, No. 297, 
ante, 

2229. By compulsory taking of land ultra 

vires — Damages.] — Batson v, London School 
Board (1903), 07 J. P. 457 ; 20 T. L. R. 22 ; 
2 L. G. R. 110; suhscquoii proceedings (1001), 09 
J. P 9. 


Sub-sect. 4. — Under Local Government 

Acts. 

2230. Whether land must be acquired compul- 
sorily — Under Local Government Act, 1858 (c. 98) 
— Not for making sewer.] — Thornton v, Nun’ER, 
No. 118, arde. 

See, also, Nos. 2190, 2191, ante ; Nos. 2213, 2214, 
post, 

2231. Whether land may be acquired compul- 
sorily — Under Local Government Act, 1858 — & 
particular clause In Local Act — Not authorised.] 

Erewen V, Hastings Idcal Board op Health 
(1807), 10 L. T. 5.53. 

See, further. Sub-sect. 1 , ante. 


Sub-sect. 5. — Small Holdings and 
Allotments. 

See, generally. Small Holdings & Small 
Dwellings. 

2232. Suitable for allotments” — Council 

primd facie Judges as to suitability — & acquisition 
at reasonable price.] — A co. owning land within 
the area of deft, district council were served by j 
the council with notice of their intention to pur- 
chase compulsorily for the purpose of • allotments 
a portion of the land: — Held: (1) the urban 
district council, having failed to secure suitable 
land by agreement elsewhere, were primd facie 
the judges as to what land was suitable for tlieir 
purpose, & whether they could acquire it at a 
re^onable price ; (2) “ suitable for allotments ** 
primd fade meant in Small Holdings & Allotments 
Act, 1908 (c. 30), 8. 25 land wldch the council, 
after taking into consideration the entire circum- 
stances of each cose, considered suitable for their 


purpose & reasonably likely to repay the purchase- 
money out of rents to be i>aid by the allotment 
holders ; (3) the effect of Land Settlement 

(Facilities) Act, 1919 (c. 59), s. 1 (1) that the making 
of an oi*d€«r for the compulsoiy acquisition of land 
should be conclusive evidence that it had been 
duly made, that Small Holdings and Allotments 
Act, 1908 (c. 30), had been complied with, & that 
the order of the council was within the powers con- 
ferred by the Act. — ^Woodford Land & Building 
Co., Ltd. V, Woodford Urban District Council 
(1921), 19 L. G. R. 669. 

2233. Suitable for purpose — Likely to repay 

purchase-money out of rents to be paid by allot- 
ment holders.] — Woodford Land & Building Co., 
Ltd. V, Woodford Urban District Council, 
No. 2232, ante, 

2234. Outgoing tenant — May sell stock on lands 
taken — Not bound to remove to another farm.] — 

Ke Evans & Glamorgan County Council (1912), 
70 J. P.468 ; 66 Sol. J o. 608 ; 10 L. G. R. 805. 

2235. Assessment of compensation — Where 
Railways Act, 1845, ss. 77, 78 incorporated — 
Arbitrator may disregard existence of minerals.] — 

Carlisle (Earl) v, Northumberland County 
Council (1911), 105 L. T. 797; 75 J. P. 539 ; 
10 L. G. R. 50. 

See, generally. Parts III., IV., ante, 

2236. Right of outgoing tenant — To 

expenses of customary refreshments supplied at 
sale of stock.] — Re Evans & Glamorgan County 
Council (1912), 70 J. P. 408 ; 50 Sol. Jo. 008 ; 
10 L. G. R. 805. 

2237. To compensation for loss on 

compulsory sale.] — Re Evans & Glamorgan 
County Council (1912), 70 J. P. 408 ; 50 Sol. Jo. 

; 10 L. G. R. 805. 

2238. Not entitled to costs of valuing 

stock before sale.] — Re Evans & Glamorgan 
County Council (1912), 76 J. P. 468 ; 50 Sol. Jo. 
608 ; 10 L. G. R. 805. 

2239. Not entitled to costs of agree- 

ment with local authority.] — Re Evans & 
Giamoroan County Council (1912), 70 J. P. 
408 ; 56 Sol. Jo. 008 ; 10 L. G. R. 805. 

2240. Refusal to convey — Coupled with allega- 
tion that order may be bad — Amounts to refusal 
to convey — Within Lands Act, 1845, s. 80. | — Re 
Jones & Cardiganshire County Council (1913), 
.57 Sol. Jo. 371. 

See, generally. Part XII., Sect. 3, ante, 

2241. Effect of Land Settlement (Facilities) Act, 
1919 (c. 59) — Order for compulsory acquisition — 
Consent of Board of Agriculture Fisheries not 
necessary — Necessary for enforcement of order.] — 

R. V, Bedfordshire County Council, Rx p. 
Sear, [1920] 2 K. B. 405 ; 89 L. J. K. B. 425 ; 
123 L. T. 50 ; 84 J. P. 97 ; 30 T. L. R. 369 ; 18 
I.. G. R. 249, D. C. 

2242. Conclusive evidence that order 

duly made & requirements of Small Holdings & 
Allotments Act, 1908 (o. 86) compiled with — & 
that order within powers conferred by AetJ — Wood- 
ford Iand & Building Co., Ltd. v, Woodford 
Urban District Coitnctl, No. 2232, ante. 


Sub-sect. 6. — Other purposes. 

Isolation hospitals.] Sub-sect. 1, ante, &, 
generally. Public Health & Local Administra- 
tion. 

Open spaces.] — See Open Spaces & Recreation 
Grounds. 

Highways.] — See Highways, Stoeets & 

Bridges. 



Part XV. — Compensation for Land taken or used for Special Purposes. 296 


Sub-sect. 7.— ^Special Provisions for 

Mktropoijs. 


A, Ufider Metropolis Local Manageynent Acts* 

2243. Whether land must be acquired compul- 
sorily — Not for purpose of making sewer.J — Upon 
the general construction of Metropolis Management 
Act, 1855 (c. 120), the Metropolitan Board of Works 
is not compelled, for the purpose of making any 
sewer, to purchase the land, under which the sewer 
is driven. — ^North liONDON Hy. Co. v. Metro- 
politan Board of Works (1859), John. 405 ; 
28 L. J. Ch. 909 ; 33 T.. T. O. S. 383 ; 23 J. P. 515 ; 
5 Jur. N. 8. 1121 ; 7 W. R. 640 ; 70 E. R. 479. 
AnTiotatUma : — ^FoUd. Hughes v. Metropolitan Board of 

Works (1861), 4 L. T. 318. Distd. Macoy v. Metropolitan 

Board of Works (1864), 33 L. J. Ch. 377 ; Temple Pier 

Co. V. Metropolitan Board of Works (1865), 1‘2 L. T. 

369. Consd. lie Dudley Corpn. (1881), 8 Q. B. D. 86 ; 

Lewis V. Weston-supor-Mare Ij. B. (1888), 40 Ch. D. 55. 

Refd. Metropolitan Board of Works v. Met. Ky. (1869), 

L. H. 4 C. P. 192 ; Jones v. Conway & Colwyn Baj’ Joint 

Watar Supply Board, [1893] 2 Ch. 603. 

2244. .] — Huches v. Metropolitan 

Board of Works (1861), 4 L. T. 318 ; 25 J. P. 
675 ; 7 Jur. N. S. 986 ; 9 W. R. 517. 

SrCf alsOf Nos. 118, 2190, 2191, ayde» 

2245. Right to compensation — Spring drained 
by construction of sewer.] — Phe Metropolitan Board 
of Works in tlie construction of their Bowel's 
drained a spring rising in a held belonging to pltf., 
from whence it was diverted in an ornamental 


stream flowing through liis pleasure grounds. 
The Board wt‘ro acting within the scope of their 
powers, & had const rnctod the sewei's in a proper 
A p<‘rfeoi manner. Upon motion to restrain the 
Board : — Held : pltf. was not entith^d t/O an injunc- 
tion, it- being a case for compensation under 
M<‘trop<)lis Management Act, 1855 (c. 120), s. 84, 
but otiiorwiso if the Board by a slight additional 
expense could prevent the injury to pltf. witliout 
impairing tlie (^flleiency of the sewer. — Stainton 
V. WooLRYCH (1857), 23 Boav. 225 ; 26 Ji. J. Oh. 

28 L. T. O. S. 333 ; 21 .1. P. 180 ; 3 Jur. N. 8. 
257 ; 5 W. H. 305 : 53 U. R. 88. 

AtDudatiovft : — Distd. Nmv River Co. v. Johnson (I860), 
29 L. .J. M. V. 93. Refd. R. i\ Metropolitan Board of Works 
(1863), 32 Ij. j. Q. B. 105 ; Mihvard v. Keddltch L. B. of 
Health (1873), 21 W. H. 129. 

2246. No right to compensation.] — 

II. r. Miotropolttan Board of Works (1863), 
3 B. iSt S. 710 ; 1 New Kcp. 473 ; 32 L. J. Q. B. 
105; S Ij. T. 23S; 27 .1. V. 312; 9 Jur. N. 8. 
1009 ; 11 W. U. 192 ; 122 K. R. 260. 

Annofafioiis :—Consd, Biieeleugli v. Mol ropolll-an Board of 
Works (1870), L. R. 5 Exeii 221 Montd. Hodgkinsoii v. 
JOniior (1863), 4 B. & S. 229. 


See, further, Sewj^:ks A Drains ; Watf.hs & 
Watercourses. 

2247. Not for temporary obstruction of 

access.] — IIerrino v. Metropolitan Board of 
Works, No. 268, ante, 

2248. Assessment of compensation — By arbitra- 
tion only where amount In dispute — Not where 
liability denied.] — K. r. Metropolitan Sewers 
CoMRS. (1853), 1 E. & B. 694 ; 22 L. J. Q. B. 
234 ; 21 Ij. T. O. S. 58 ; 17 J. P. 264 ; 17 .liir. 787 ; 
1 W. H. 280 ; 1 0. Jj. R. 46 ; 118 E. R. 596. 
AmwicUions : — Distd. Bradby r. Southampton L. B. of 

Health (1855), 4 E. & B. 1014. Consd. R. v. Burfilem L. B, 

of Health (1860), 1 E. & E. 1088 ; Brierley Hill L. B. r. 

Pearsall (1884), 9 App. Cas. 595. Refd. R. v. L. & N. W. 

Ry. (1854), 3 E. & B. 443. 

2249. Demand for — Not a ** proceeding 
within Metropolis Management Amendment Act, 
1862 (c. 102), s. 106.] — By Metropolis Management 
Amendment Act, 1862 (c. 102), s. 100, no action or 
proceeding were to be commenced against the Metro- 
politan Board of Works for anything done or intended 
to be done under the powei*s of the Board under 
certain statutes until after one month’s notice, & 


every such action & proceeding should be brought 
or commenced witliin six months next after the 
accrual of the cause of action or ground of claim 
or demand, & not aft-erwards : — Iletd : notice of 
claim & demand of arbu. for damage done to 
buildings by the Metropolitan Board of Works 
acting under their statutory powei's was not such 
a proceeding against the Metropolitan Board of 
Works as to render it necessary that it should bo 
made within six months after the damage was 
caused. — Del any v. Metropolitan Board op 
Works (1867), D. R. 3 0. P. Ill ; 37 L. J. 0. P. 
59 ; 17 L. T. 262 ; 31 J. P. 788 ; 16 W. R. 137, 
Ex. Ch. 

Annotations: — Refd. Metropolitan Board of Works v. Met. 

By. (1868), L. U. 3 C. 1\ 612 ; Turner v. Mid. Ry. (1911). 

104 L T. 347. 

2250. Liabi’*iy to pay compensation — Transfer 
of liabilities — Includes liability discovered Sc claimed 
for after transfer.] — He Pettiward & Metro- 
politan Board of Works (1865), 19 C. B. N. 
489 ; ,34 L. J. C. P. 301 ; 12 L. T. 764 ; 11 Jur. N. S. 
932 ; 144 E. R. 878. 

Annotations : — Refd. Metropolitan Board of Works v. Mot. 

Ry. (1869), L. R. 4 O. P. 192 ; Tumor v. Mid. Ry. (1911). 

104 L. T. 347. 

2251. Remedy of person injuriously affected — 
Where statutory powers negligently exercised — 
Action for damages.] — Clothier p. Webster 
(1862), 12 C. B. N. 8. 790 ; 31 L. J. C. P. 316 ; 6 
L. T. 461 ; 9 Jur. N. S. 231 ; 10 W. R. 024 ; 112 
E. R. 1353. 

Annotations: — Refd. Ohrby v, Rydo Comrs. (1864), 28 J. P, 

663 : Mersey Dock Tnistoos r. Gibbs (1806), L. It. 1 H. L. 

03. 

See, generally, Damages ; Negligence ; 
Nuisance ; Public AirTiiORiTiEa <fc Public 
Officers. 

B, Under Metropolitayi Paving Act (Michael Angelo 

Taylor^ 8 Act). 1817. 

(a) /n General. 

2252. Power of compulsory acquisition — Limited 
to altering, widening Sc extending streets — Does not 
extend to raising level of street.] — (1 ) The ct. will 
look behind the adjudication of the Comi*s. of 
Sewers of the city of London that certain lands are 
required for the purposes of their intended im- 
provement & will restrain tlio C’omrs. by an inter- 
locutory Injunction from acting upon such ad- 
judication, if it appears to have been made under 
a misapprehension as to their powei's. 

(2) Tlui o\vnor of property to whom a notice to 
treat has been given, A wlio enters into negotia- 
tions upon the basis of the notice, is not debarred 
from aft-erwards objecting that the Comrs. are 
acting in excess of their powers, unless he knew, 
during such negotiations, that, t-hc acts of the Comrs. 
were ultra vires, 

(3) Metropolitan Paving Act, 1817, authorises the 
Comrs. to take compulsorily lioiises or lands for 
the purpose of altering, witlening, & extending a 
street, but it does not- empower th(‘m to do so for 
the mere purpose of altering the level of an existing 
street, so as to make it agree with tlie level of a 
new sti’eet which is being made hy the comrs. — 
Lynch v. Sewers Comrs. of London (1886), 32 
Ch. D. 72 ; 55 Ij. .1. Ch. 109 ; 54 L. T. 699 ; 50 
J. P. 548, C. A. 

Annotatw7ts : — to (2) Refd. Donman v. Westminster 

Corpn., Cording r. Westminster Corpn,, [1906] 1 Ch. 464. 

Gemrally, Mentd. (Uanricardo v. Ireland Congested 

Districts Board (1914), 79 J. B. 481. 

(b) Power to take Whole. 

2253. Only after formal adjudication — ^That 
whole necessary.] — Tlie Commissioners of Sewers 
acting under Metropolitan Paving Act, 1817, 
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cannot take compulsorily the whole house unless 
they liave foimaJly adjudged that possession of the 
whole is necessary for the purpose of executing 
their powers. — T homas v. Daw (1800), 2 Ch. App. 
1 ; 30 L. J. Ch. 201 ; 15 L. T. 200 ; 31 J. P. 131 ; 
15 W. K. 113, L. C. 

Annotations : — Coiuid. & Apld, Gard v. Sewers Comrs. of 
London (188.3), 28 Ch. 1). 48U. ColUid. TeuHere v. St. 
Mary Ahbotts, Kensington, Vestry (1885), 30 Ch. D. 612. 
Distd. Lynch v. Sowers Comrs. of London (1880), 32 
Ch. L. 72. Consd. Gordon v. St. Mary Abbotts, Kensing- 
ton, Vestry, fl891] 2 Q. B. 712 ; l'e.sood v. Westminster 
Corpn., (190.5] 2 Ch. 476 ; Thompson v, Hammersmith 
Corpn,, nOOO] 1 Ch. 299. Refd. Davies v. London Corpn., 
[191.3] 1 Ch. 415. Mentd. A.-G. V. London Parocnieil 
Charities Trustees, [1896] J Ch. .541. 

2254. Not where part only required — & owners 
wish to sell part only.]— .A mctroj)olitan vestry 
required for the purpose of widening a street, a part 
of the buildings & site of an orphanage that would 
leave a substantial ijortion of tlie promises : — 
JIM : tlie owners wisliing to sell the part required 
only, the vestry could not take the whole. — 
Teulterk V. St. Mary Aujiotts, Kensington, 
A^estry (1885), 30 Ch. J). 012 ; 55 L. J. Ch. 23 ; 
53 Jj. T. 422 ; 50 J. P. 53 ; 1 T. L. Ji. 080. 

Amuitations : — Apld. Aldis V. London Corpn., 11899] 2 Ch. 
169. Consd. Peecod u. Westminster Cori)U., [190.5] 2 Ch. 
475 : Denman t\ Westminster Corpn., C-ordtug v. West- 
minster Corpn., [1906] 1 Ch. 464 ; Davies v. Loudon 
Corpn., [19131 1 Ch. 415. Refd. Gordon r. »St. Mary 
Ahbotts, Kensington, Vestry (1894), 10 T. L. H. 557 ; 
Fernley v. Limciioiise Board of Works (1900), 82 L. T. 
524 ; Wild v. Woolwicli B. C. (1909), 101 L. T. 580. 

2255. Unless remainder useless as 

house.] — Alois v. London Corpn., [1809J 2 Ch. 
169 ; 68 J.. ,1. Ch. 576 ; 80 L. T. 683 ; 63 J. P. 
376 ; 47 W. JL 514 ; 43 Sol. Jo. 495. 

Annotation ft : — Consd. Denman r. Westminster Corpn., 

Cording v. Westminster Corjni., [1906) 1 Ch. 464. Refd. 
P'crnlcy v. Limelionsc Board of Works (1900), 82 L. T. 
524 ; Davies v. Loudon City Corpn., [1913] 1 Ch. 415. 

2256. Question of fact.] — Den- 

man (J. L.) Co., liTD. V. Westmin.ster Corpn., 
Cording (.7. C.) &. Co., I/ri). v. Westminster 
Corpn., flOtH)] 1 Ch. 4(i4 ; 75 J.. J. Ch. 272 ; 91 
L. T. 370; 70 J. P. 185; 54 W. II. 345; 22 
T. L. II. 270 ; 4 L. G. II. 442. 

Annotations ;* -Consd. Davies v, London ( :il.v Corpn., [191 3J 1 
(.'h. 415. Refd. It. V. Briglitou Corpn., Kr %>. Shoosinith 
(1907), 96 L. T. 762. 

2257. Where acquisition of whole essential — 
For widening street.] — Pernley v. Ljmeiiousp: 
Board op Works (1900), 82 L. T. 524 ; 64 J. P. 
328. 

2258. Danger or excessive cost of severance.1 

— Pescod V. Westminster Corpn., [1905J 2 Ch. 

475 ; 74 L. J. Ch. 664 ; 93 L. T. 160 ; 69 J. P. 
387 ; 54 W. K. 89 ; 21 T. L. II. 743 ; 49 Sol. Jo. 
713 ; 3 J.. G. K. 1272. 

Annotation : — Distd. Denman v. Westminster Corpn., 
Cording V. Westminster Corpn., [1906] 1 Ch. 404. 

2259. Where freeholder wishes to sell whole — 
Though tenant willing to sell part only — Views of 
freeholder to be considered.]— Bj:yfus v. West- 
minster Corpn. (1914), 84 L. J. Ch. 838; 112 L. T. 
119; 79 J. P. Ill ; 59 Sol. Jo. 129; 13 L. G. II. 40. 

2260. Loss of right — Not by admission of owner’s 
right of pre-emption of remainder — Where whole 
actually required.] — F erni.ey v. Limehouse Board 
OP Works (1900), 82 L. T. 524 ; 64 J. P. 328. 

2261. Not by agreement to resell remainder 

— Prior to adjudication that whole required.] — 
Pescod r . Westminster Corpn., [1905j 2 Ch. 

476 ; 71 L. J. Ch. 6(i4 ; 93 L. T. 160 ; (iO J. P. 
387 ; 64 AV. II. 89 ; 21 T. 1.. H. 743 ; 49 Sol. Jo. 
713 ; 3 L. G. II.U272. 

Annotation : — Refd.lDonman v. Westminster Corpn., Cording 
V. Westnaluster Corpn., [1906] 1 Ch. 464. 


(c) Poujer to take Part, 

2262. After bon& fide adjudication that part only 

necessary.] — AAliere the authority having control 
of the .streets in a London district bon^ fide adjudge 
that paii of a house obstructs the widening of a 
street under some circumstances they have 
authority to take such part & the owner cannot 
compel them to take the whole ; they can do so 
when the taking will not involve a substantial 
alteration of the character & condition of the 
house, or substantially interfere with the con- 
venience of the occupier or render it necessary to 
make stiiictural alterations in order to carry on a 
different or more limited business than before. — 
Gordon v. St. Mary Abbotts, Kensingi’on, 
A^estry, 2 Q. B. 742 ; 63 L. T. M. C. 193 ; 

71 L. T. 196 ; 58 J. P. 463 ; 10 T. L. II. 557 ; 38 
Sol. Jo. 580 ; 10 II. 539, D. 0. 

AnnotatUms: — ^Ezpld. Aldis v. London Corpn., [1890] 2 Ch 
169. Consd. Gibbon v. Paddingtxm Vostry, (1900] 2 Cii 
794. Expld. Wild V. Woolwlcdi B. C., 11910] 1 Ch. 35 
Refd. PoHcod V. Westminster (^or]iu., [1905] 2 Oh. 475. 
Thompson o. Hammersmith Corpn., [1906] 1 Ch. 299 : 
Davies v. London Corpn., [1913] 1 Ch. 415. 

2263. .] — Davies r. City op London 

Corpn., [1913] 1 Ch. 415 ; 82 I.. J. Ch. 286 ; 108 
L. T. 546 ; 77 J. P. 294 ; 29 T. L. II. 315 ; 57 
Sol. .To. 311 ; 11 I.. G. II. 595. 

2264. Where substantial alteration of character 
of house not Involved.] — Gordon i\ St. Mary 
Aimorrs, Kensington, Vestry, No. 2262, attic. 

2265. Not where substantial use Sc enjoyment 
Interfered with.l — Gibbon v. Paddington A'estry, 
[1900] 2 Ch. 794 ; 69 Jj. J. Oh. 746 ; 83 L. T. 136 ; 
64 J. P. 727 ; 49 AV. II. 8 ; 16 T. L. II. 538 ; 44 
Sol. Jo. 674. 

Annotations: — Consd. Grocn r. Hackney Corpn., [1910] 2 
Ch. 105. Expld. Wild v. Woolwich B. C., [1910] 1 Ch. 35. 
Refd. Thompson v. Hammersmith Corpn., 1190(5] 1 Ch. 
299 ; Davies v. City of London Corpn., (1913] ] Cii. 415 ; 
Beyfus v. Westmiiisler Corpn. (1914), 84 L. J. Ch. 838. 

2266. .1 — Thompson v, Hammersmith 

Corpn., [1906] 1 Ch. 299 ; 75 L. J. Ch. 129; 94 
L. T. 135; 70 J. P. 100; 51 AV. II. 279 ; 22 
T. 1.. II. 179 ; 50 Sol. Jo. 140 ; 4 L. G. II. 331. 

2267. Though building capable of user for 

former purpose— After alteration & rearrangement.] 
— Green v. Hackney Corpn., [1910] 2 ( Ji. 105 ; 
80 L. J. Ch. 16 ; 102 L. T. 722 ; 74 J. P. 278 ; 9 
L. G. K. 427. 

Annotation: — Refd. Beyfus v. Westminster Corpn. (1914), 
81 L. .1. Ch. 838. 

2268. & owner objects.] — Beypus v, 

AVestminster Corpn. (1914), 84 L. J. C'h. 838 ; 
112 L. T. 119 ; 79 J. P. Ill ; 59 Sol. Jo. 129 ; 13 
L. G. R. 40. 

2269. Not where freeholder wishes to sell whole — 
Though tenant willing to sell part.] — Beypus v. 
AA^kstminstkr Corpn. (1914), 84 L. J. Ch. 838 ; 
112 L. T. 119 ; 79 J. P. Ill ; 59 Sol. Jo. 129 ; 13 
L. G. II. 40. 

(d) Adjudication of Necessity for Acquisition. 

2270. Necessary — Not confined to physical 
necessity.] — Davies v. City op London Corpn., 
[1913] 1 Ch. 4J5; 82 J., J. Ch. 286; 108 L. T. 
546 ; 77 J. P. 294 ; 29 T. L. II. 315 ; 57 Sol. Jo. 
341 ; 11 L. G. II. 595. 

2271. What must be considered — Wishes & 
intentions of owner.] — Denman (J. L.) & Co., 
I^TD. V. Westminster Corpn., Cording (J. C.) & 
Co., liTD. V. Westminster Corpn., [1906] 1 Ch. 
464 ; 75 li. J. Ch. 272 ; 94 L. T. 370 ; 70 J. P. 185 ; 
54 AV. R. 346 ; 22 T. L. il. 270 ; 4 L. G. R. 442. 
Annotations : — Consd. B. v. Brighton Corpn., Kcj). Shoo- 

smitli (1907), 9(5 L. T. 7(52. R«d. Davies v. City of London 
Corpn., [1913] 1 Ch. 415. 

2272. .] — Davies v. City of London 

Corpn., [1913] 1 Oh. 415 ; 82 L. J. Ch. 286 ; 108 
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L. T. 546 ; 77 J. P. 294 ; 29 T. L. R. 315 ; 57 
Sol. Jo. 341 ; 11 L. G. R. 595. 

Where wishes of freeholder & tenant 

Inoonststent.]— iS'ee No. 2269, ante. 

2278. Whether final— If made bond fide.J— G aud 
V. Sewers Comts. op London, No. ill, ante, 

2274. Only after considering all facts.] 

— Denman (J. L.) & Oo., Ltd. v. Westminster 
C oRpN., Cording (J. C.) & Co., Ltd. v» West- 
minster CoRPN., [1906] 1 Ch. 464 ; 75 L. J. Ch. 
272 ; 94 L. T. 370 ; 70 J. P. 185 ; 54 W. R. 345 ; 
22 T. L. R. 270 ; 4 L. G. R. 442. 

Consd. R. v Brighton Corpn., Er p. Shoo- 
smith (1907), 90 L. T. 702. BMd. Davies r. City ot 
London Corpn., [1913] 1 Ch. 415. 


2276. Not where made under misappre- 

hension of powers — Subject to review by court.] — 

Lynch v. Sewers Comrs. of London, No. 22.52, 
ante. 


See, ahio. No. 2263, ante. 

2276. What is bond fide adjudication — Circum- 
stances must warrant decision.] — Gard v. Sewers 
Comrs. of London, No. Ill, ante. 

2277. Adjudication in pursuance of agree- 

ment— -To assist tramway scheme — Rendering 
street widening necessary.] — Parry v. Hammer- 
smith Mei’ropolitan Borough (1904), 92 L. T. 
161 ; 69 J. P, 35 ; 21 T. L. R. 56 ; 3 L. G. R. 95. 

2278. Outside interests must not be con- 

sidered.] — Denman (J. L.) & Co., I..TD. v. Wr.st- 
MiNSTER Corpn., Cording (J. (1) & Co., Ltd. v. 
Westminster Corpn., [1906] 1 Ch. 464 ; 75 

L. J. Ch. 272 ; 94 L. T. 370 ; 70 J. P. 185 ; 54 
W. H. 345 ; 22 T. L. II. 270 : 1 T.. G. R. 442. 
Aunoiaiions : — Consd. H. v. Brighton Corpn., Kx p. Shoo- 

Hinith (1907), 90 L. T. 762. Refd. Davies v. City of 
London Corpn., 11913J 1 Ch. 41.'). 


(^0 Effect of Notice to Treat, 

2279. Binds vestry to purchase.]— B irch v. St. 
Marylebone Vestry (18(i9), 20 L. T. 697 ; 33 I 
J. P. 501 ; 17 W. II. 1014. 


eluded from relief*] — ^Thompson v. Hammersmith 
Corpn., [1900] I Ch. 299 ; 75 L. J. Ch. 129 ; 94 
L. T. 136 ; 70 J. P. 100 ; 64 W. R. 279 ; 22 
T. L. R. 179 ; 60 Sol. Jo. 140 ; 4 L. G. R. 331. 

Nature of relief — Injunction restraining proceed* 
ings.] — See Nos. Ill, 2252, 2284, ante. 

(g) Asaeaament of Compensaiion. 

2285. By Jury — Enforceable by mandamus — 
Whether plea that notice ultra vires a defence.] — 

Bnicii V. St. Marylebone Vestry (1869), 20 
L. T. 697 ; 33 J. P. 501 ; 17 W. R. 1014. 

See, also, No. 2252, ante. 

2286. Omission by owner or occupier 

to give particulars of interest no defence.] — Birch 
V. St. Marylebone Vestry (1869), 20 L. T. 697 ; 
33 J. P.501 ; 17^ ' R. 1014. 

As to part only of premises comprised in 

notice.] — See No. 2280, ante 

2287. Costs of assessment — Owner not entitled 
to — Though title to land unsuccessfully disputed 
by local authority.] — II. v. London JJ., [1895] 

1 Q. B. 881 ; 61 L. J. M. 0. 186 ; 72 L. T. 564 ; 69 
J. P. 311 ; 43 W. II. 590 ; 39 Sol. Jo. 399; 15 
II. 401. 

C. Under Other Acts. 

2288. Under Metropolitan Improvement Act, 
1840 — Expenses of tenant for life in deducing title 
— Not payable as expenses of reinvestment.] — Re 

Strachan’s Estate (1851), 9 Hare, 186; 20 

Ji. J. Ch. 511 ; 17 1.. T. O. S. 198 ; 15 Jur. 505 ; 
68 E. II. 467. 

Annotaiions Consd. Ex p. St. Sepulchre (1864), 4 De G. J. & 
Sm. 232. Eefd. He Cherry’s S. E. (1861 ), 31 L. J. Ch. 38. 
Mentd. He Merceron (1877), 7 Ch. D. 184. 

2289. Court has no jurisdiction to 

apportion — Between tenant for life Si remainder- 
man.! — Re Strachan’s Estate (1851), 9 Hare, 
185 ; 20 L. J. Ch. 511 ; 17 L. T. O. S. 198 ; 15 
Jur. 505 ; 08 E. R. 467. 


2280. Notice relating to four houses — Jury can- 
not be summoned to assess compensation for one 
only. I — ^Wliore under Metropolitan Paving 
Act, 1^17, notice has been served on tlie owuei*s in 
fee of four houses r(jquiring them to treat for the 
.sale to the (-oini's. of Sewei^s, the Comrs. will not 
be allowed to .summon a jury to assess the value 
of one of tlie houses separately. — Ecclesiastical 
(.’OMRS. V. Sewers (V:)mrs. of London (1880), 11 
Ch. J). 305 ; 28 W. ll. 824. 

2281. Owners must accept or repudiate as a 
whole.] — Wild v. Woolwich Borough Council, 
No. 550, ante. 

Followed by negotiations — Efiect on owner’s 
right to relief.]— Nos. 2252, 2265, ante. 

EiXect of notice to treat under Lands Clauses 
Acts, see Part VI., Sect. 2, suh-sect. 5, ante. 


( / ) Owner's Right to Relief. 

2282. Not lost by negotiating on notice to treat — 
Where notice to treat ultra vires — Unless to know- 
ledge of owner.] — Lynch v. Sewers Comrs. op 
London, No. 2252, a 7 ite. 

See, also, No. 2279, ante. 

2283. For sale of part — If originally entitled 

to have whole taken.] — Gibbon v. Paddington 
Vestry, [1900] 2 Ch. 791 ; 09 L. J. Ch. 746 ; 83 
L. T. 130 ; 61 J. P. 727 ; 19 W. II. 8 ; 16 T. L. K. 
638 ; 41 Sol. Jo. 674. 


* — Apld. Thompson v. Hanimorsmith Corpn., 
^ Ch. 299. Conid. Green v. Hackney Corpn., [1910] 
2 Ch. 105. Expld. Wild v. WoolwicJi B. C., [1910] 1 Ch. 35, 
Md. Davies v. City of Jjondon Corpn., [1913] 1 Ch. 415 ; 
Beyfus v. Westminster Corpn. (1914), 84 L. J. Ch. 838. 


2284. Lessee taking lease involving alterations 
— With knowledge of widening scheme — Not pre- 


Amwtations : — Consd. Exp. St. Sepulchre (1864), 4 De G. J. 

Sm. 229. Refd. He Cherry’s S. E. (1861), 31 L. J. Ch. 38. 

Mentd. i^c Merceron (1877), 7 Ch. D. 184. 

2290. Court has no jurisdiction to 

order payment out of capital.] — Re Straciian’s 
Estate (1851), 9 Haro, 185; 20 1;. J. Ch. 511 ; 
17 L. T. O. S. 198 ; 15 Jur. 505 ; 08 E. II. 467. 
Annotations : — Consd. Exp. St. Sepulchre (18(I4>, 4 De G. J. & 

Sm. 229. Refd. He Cherry’s S. E. (1801), 31 L. J. Ch. 38. 

Mentd. He Myreeron (1877), 7 Ch. D. 184. 

2291. Under London (City) Improvement Act, 
1847 — & Holborn Valley Improvement Act, 1864 
— Claimants having distinct interests in same 
property — Entitled to assessment of compensation 
by separate juries.] — Upon the construction of 
London (("ity) Improvement Act, 1847, ss. 20, 21, 
& Holborn Valley Improvement Act, 1861, with 
which the former Act is incorporated, where 
separate interests are claimed in the same property 
it is the right of every ijerson making a separate 
claim to have a sej^arate assessment by a separate 
jury of the amount of componsa-tion payable to 
1dm. — ^Abrahams v. London Corpn. (1868), 
L. R. 6 Eq. 625 ; 37 L. J. Ch. 732 ; 18 L. T. 811. 
Annotations: — Consd. Slarr v. London Corpn. (1869), 

L. B. 7 Eq. 236 : Eccl. Comrs. v. Sewers Comrs. of London 

(1880), 14 Ch. D. 306. 

2292. Claimant having several interests 

in one property — Or in several distinct properties— 
Not entitled to assessment of compensation by 
separate juries — Or at separate trials.] — Starr v. 
London Corpn. (1809), Ij. II. 7 Eq. 236 ; 20 L. T. 
937. 

2293. Land belonging to railway 

company — Not required for actual roadway or 
street — Arbitration a condition precedent to taking.] 

— (1) Though the wwd “ street may include the 
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Sect. 3. — Purposes of local government: Siib-sect 7, 
C. Sect. 4 : Stib-sects, ] d; 2.] 

liouRcs abutting or fronting upon a public thorough- 
fai‘e a-s well as the actual roadway or footways yet 
the strict & primd facie meaning of the word 
“ street ” is confined to the roadway & footways. 

(2) In the construction of Ilolborn Valley Im- 
provement Act, 1864, wliicli gave the Corpn. of 
London powers to construct a viaduct or raised 
way over Holborn Valley, & to make certain new 
street .s & to acquire lands for the purposes of the 
Act, & which by s. 36 <;nacted that in any case in 
which the Corpn. might, require to take any lands 
ali’eady purchased by the L, Kailway Co., & the 
Co. were unwilling to dispose of same, or required 
same for tlie purposes of their railway, it should bo 
referred to arbn. in manner provided ; provided 
always that this provision should not be construed 
to prevent the Corpn. taking all such lands of tlie 
Co. as might- be i-oquirod for the construction of the 
viaduct or raised way of the line of the new streets 
authorised by the Act : — Held : the latter pro- 
vision did not apply to a case where the Corpn. 
required to take a piece of land already purchased 
by the Co., but did not require same for the con- 
struction of t-lio actual roadway or footways of 
the viaduct or new streets, & the Coi'pn. were 
restrained from taking the piece of land till the 
matter had been determined by arbn. as provided 
by the Act. — London, Chatham & Dovrjii Hv. 
Co. V. London Corpn. (1868), 19 L. T. 250, L. .JJ. 

2294. Lands Act, 1845, s. 121 applies 

to.] — II. V. London Coupn., No. 209, ante. 

See, generally, l^aH XIII., Sect. 6, ante. 

2295. Under Public Health (London) Act, 1891 
(c. 76), s. 44 — User of subsoil for sanitary con- 
venience.! — Semhlc : under above sect, the sani- 
tary autJiority have not to pay compensation to 
the landowner for the subsoil wliich they use. — 
London & North Western Ry. Co. v. West- 
minster Corpn,, [1901] 1 Ch. 759; 73 L. J. Ch. 
.38(> ; 90 L. T. 461 ; 68 J. P. 219 ; 52 W. K. 596 ; 
20 T. L. II. 340 ; 48 8oI. Jo. 330 ; 2 L. G. R. 638, 
(J. A. ; rei7sd, on other grounds sub nom. West- 
minster Corpn. v. I^ondon & North Western 
Ry. Co., [1905] A. 0. 426, 11. L. 

2296. Owner of subsoil not entitled 

to compensation,] — London & North Western 
llY. Co. V. Westminster Corpn., No. 2295, ante. 

2297. Under Metropolitan Water Board (Various 
Powers) Act, 1907 — Board entitled to lay pipes — 
Under land belonging to railway company — With- 
out purchasing or acquiring easement.] — By 


Metropolitan Water Board (Various Powers) Act, 
1907 (c. clxxiv.), s. 61 (i), the Board may exercise 
at any place or places within their limits ^ of 
supply the like powers with i*cspect to the laying 
of mains & pipes as were exercisable by local 
authorities under Public Health Act, 1875 (c. 55) 
with the respect to the la^ng of mains & pipes 
within their respective districts for the purpose of 
water supply. By s. 96 (6) the Board may not 
without the consent in writing of the railway cos. 
under their common seal purchase or acquire any 
of the lands or property of the railway cos., but 
the Board may acquire, & the ry. cos. must, 
if required, grant to the Board, an easement of 
right of constructing & maintaining works on, 
through, in, under, over or along such lands & 
property, the sum to be paid for the acquisition 
of such easement or right to be settled in the 
manner provided by Lands Act, 1845 : — Held : 
the Board are entitled under the powers con- 
ferred upon them by the above Acts to lay a main 
under land belonginfj to a railway co. without 
pm’chosing or acquiring an easement in respect 
of such land. — Metropotjtan Water Board v, 
London, Brighton &; South Coast Ry. Co., 
[1915] 2 K. B. 297 ; 84 L. J. K. B. 1216 ; 113 L. T. 
30; 79J. P.337 ; 13 L. G. R. 576, 0. A. 

2298. Compensation payable by Board — 

Assessed under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 67) — Not under Lands 
Act, 1845.] — Metropolitan vVater Board v. 
Dulwich College (1920), 36 T. L. R. 834 ; sub 
nom. Metropolitan Water Board v. Berton, 
18 1.. G. II. 766. 

Sect. 4.~-0THER PURPOSES. 

Sub-sect. 1. — Church Buildtnu. 

Sec Ecclesiastical Law. 


Sub-sect. 2. — Land Drainage. 

2299. Warrant for summoning Jury— To assess 
compensation — Need not refer to notice requiring 
lands — Or state particulars of land required.] — 
Ostler v, Cooke, No. 811, ante. 

2300. Extent of liability for Compensation- 
Limited to liability under Lands Act, 1845 — Con- 
struction of local Act -Incorporating Lands Act, 
1845.] — Rhodes v. Aikedale Drainage Comrs., 
No. 727, ante. 
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CONCEALMENT OF BIRTH 

See Criminal Law and Procedure. 


CONDEMNATION. 


See Admiralty ; Criminal Law and Procedure ; Food anj. Drugs ; Prize Law and 

Jurisdiction ; Shipping and Navigation. 


CONDITION. 

See Contract ; Deeds and Other Instruments ; Wills. 


CONDITIONS OF SALE. 

See Auction and Auctioneers ; Sale op Goods ; Sale op Land. 
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See Pleading, 


CONFESSIONS. 

See Criminal Law and Procedure ; Evidence. 


CONFLICT OF INTEREST AND DUTY. 


See Trusts and Trustees. 
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Colofiial Jurisdiction , 


Consular Officers . 
Contracts^ generally 
Cojiy right . 
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Conflict of Laws. 


Part I. — Principles of Jurisdiction 


Sect. 1 .—UMITATIONS OF JURISDICTION IN 
FOREIGN MATTERS. 

Acts of state — By foreign Governments.] — 

See Part VIII., Sect. 5, post, &, ge^ierally, Public 
Authorities & Public Officers. 

Foreign sovereign — Actions by & against.] — 
See Action, Vol. I., pp. 45-50. 

1. Foreigners generally — Permanently or 
temporarily within allegiance of English Crown.] — 
The English Ct. of BkiJcy. has no jurisdiction to 
make an adjudication of bkpey. against a foreigner 
domiciled resident abroad, who has never been 
in England, even though he is a member of an 
English firm which has traded & contracted debts 
in England, & against which an execution in 
respect of a judgment debt above £50 has been 
levied by seizure & sale of goods of the firm in 
England. In such a case the ct. ou^ht not to 
make an order for service out of the jurisdiction of 
a bkpey. petition on the foreigner. An act of 
bkpey. must be a personal act or default, & it 
cannot be committed through an agent, nor by a 
firm as such. 

Frimd facie an English statute affects only 
English subjects, or foreigners who come, either 
permanently or temporarily, witliin the allegiance 
of the English Crown . — He Saweks, Ex p. Slain 
(1879), 12 Ch. 1). 522 ; 41 L. T. 46; 28 W. R. 
334, 0. A. 

Annotations : — Consd. He Poarson, Er p. Pearson, [1892] 

2 Q. B. 203; He A. B., 11900J 1 Q. B. 641 ; Cooke v, 

Vogoler Co, [lUOl] A. C. 102. Refd. He Clark, Ex p. 

Beyer, Peacock, 1 1890 J 2 Q, B. 470 ; He Clark, Kx p, 

Scliultze (1897), 4 Mans. 231 ; Dulaney w Merrr, 119013 

1 K. B. 530. 

Jurisdiction of Court of Bankruptcy over.] — 

See Bankruptcy & Insolvency, Vol. IV,, pp. 
24-26. 

Foreign company.] — See Companies. 

Foreign corporation.] — See Corporations. 

Foreign partnership.] — See Partnership. 

Infant — Alien resident abroad — Whether made 
ward of court.] — See Infants & Children. 

Appointment of guardian.] — See 

Part XIII., Sect. 3, post. 

2. As regards extra-territorial Jurisdiction.] — 
CooKNEY V. Anderson, No. 340, posU 

3. As regards territorial Jurisdiction.] — (1) 
Territorial jurisdiction generally attaches upon 
all persons so long as they arc cither permanently 
or temporarily resident within the territory but 

PART I. SECT. 1. 

a. Voreigners generally. 1 — Under 
the principles of International Law, 
the cts. of every countrj" are competent 
& ought not io refuse to adjudicate 
upon suits coming before them between 
foreigners. This doctrine applies with 
especial force to commercial matters. — 

COORTY V. THK GKOROK L. (k)LWELL 
(1898), 6 Exch. C, II. 196.-- CAN. 

b. .) — All legislation is, prirna 

fade, territorial. It binds all subjects 
of the Crown, but only such subjects 
of other countries as have brought 
thomsolvos within the allegiance of llio 
Sovereign. A person not a Brltisli 
subject resident out of the jurisdiction, 
but carrying on a branch business in 
B. through an agent, is not liable to be 
sued In B. where the cause of action 
lias arisen wholly outside the juris- 
diction. — KESSOWJI DAMODA.R JaIUAM 
V. KHIM.n JAIRAM (J888), I. L. It. 

12 Born. 507.-' IND. 

q, Permanently or tern- 


it does not follow them when they have withdrawn 
from the territory. It always exists as to land & 
may be exercised over movables within the terri- 
tory &, in questions of status & succession governed 
by domicil, it may exist as to persons domiciled, 
or who when living were domiciled, wiuhin the 
territory. 

(2) No territorial legislation can give jurisdiction 
which any foreign ct. ought to reco^se against 
absent foreigners who owe no allegiance or 
obedience to the power which so legislates. 

(3) In all personal actions the cts. of the 
country in which deft, resides, not the cts. of the 
country where the cause of action arose, should 
be resoiied to. 

Ex p, money decrees passed by the ct. of F. 
against a pei'son who had been treasui'er of F., 
but at the date of suit had ceased to be such & 
was resident in .T., of which state he was a domiciled 
subject : — Held : a nullity by international law. — 
Gurdyal Singh (Sirdar) v. Faridkote (Rajah), 
[1894] A. 0. 670 ; 10 T. L. R. 621 ; 11 R. 340, P. C. 

Ayinotdions : — As to (1) FoUd. Emanuel t>. Syraon, f 19081 

1 K. B. 302. As to (2) Refd. Gavin Gibson v. Gibbon, 

[1913] 3 K. B. 379 ; PJilllipR v. Batho, [1913] 3 K. B. 25, 

As to (3) Consd. Jaifer v. WillianiB (1908), 25 T. L. H. 12. 

Refd. I’emberton v. Hughes, [1899] 1 Ch. 781. 

As regards immovables — In general.]— No. 

3, an/e, &: Part IV., post. 

Succession to.] — See Part VI., Sect. 1, post. 

As regards movables — In general.] — See No. 3, 
ante, & Part V,, post, 

Succession to.] — See No. 3, aw/e, & Part VI., 

Sect. 2, post. 

As regards contracts.] — See Part VII., pos/. 

As regards torts.] — See Part VIII., post. 

As regards crimes.] — See Criminal Law & 
Procedure. 

As regards marriage.] — See Part IX., post. 

As regards matrimonial suits.] — ^eePartX.,po«/. 

4* Foreign revenue laws — Customs duties — 
Scotland — Whether action on bond for payment of 
duties maintainable.] — Before the Union this ct. 
had no jurisdiction of the revenues in Scotland & 
the question is whether the statute is not ex- 
clusive of us, since it is giving a further jurisdiction 
to them who had it exclusive of us before (Pen- 
gelly, C.B.). — ^A.-G. V. Lutwydoe (1729), Bunb. 
280 ; 145 E. R. 674. 

5. Ireland — Information for pen- 

alties for smuggling not maintainable.] — A. , residing 

another into O., & arrest him for a 
debt contracted abroad, in limited to 
OOBOB in which the debtor is temporarily 
within the jurisdiction, & is about to 
return to liis own country. Where 
the debtor has absconded from his 
own country to O., & does not intend 
retumiiig, or intends to go to some 
other country, an arrest is legal. — 
Butler v. Kosenfkldt, Swektzkr v. 
Kosknfeldt (1879), 8 P. R. 175. — 
CAN. 

_ be served with 
subpoena .] — When a party to an aotiuu 
who lives in a foreign oountiy comes 
within the Jurisdiction, service upon 
him of au appointment & subpenna, 
as in the case of resident litigants, is 
suflacient to compel his attendance. — 
Comstock v. Harris (1887), 12 P. R. 
17.— €AN. 

g. ,] — A non-resident 

foreigner, who is a subject of a pro- 
tected Native State, may be sued in 
the ots. of B. 1., if the cause of action 


porarily within jurisdiction .] — A ct. of 
equity has jurisdiction to entertain a 
suit against an alien temporarily 
resident in the jurisdiction provided 
he is served while so resident, although 
the suit arises out of a contract made 
In a country out of the jurisdiction & 
to be executed in another country also 
outside the jurisdiction. — Australian 
Assets Co., Ltd. v, Higqinson (1897), 
18 N. S. W. Eq. 189 ; 14 N. 8. W. W. N. 
97.— AUS. 

d. Arrest for debt .] — 

Doft. absconded from C. In 1866, being 
at tlie time largely indebted. In 1877 
he returned for a temporary purpose, 
having In the meantime acquired a 
foreign domicil, & was arrested for a 
debt duo to pltf. : — Held : the arrost 
w'os illegal, & deft, was dlsoliarged. — 
Clements v, Kirby (1877), 7 P. U. 
103.— CAN. 

rule that it Is against the pollcj^ of the 
law to permit one foreigner to follow 
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in England, entered into arrangements with B. 
for procuring a vessel for the purpose of smuggling 
tobacco into Ireland. The vessel was accordingly 
hired by them, & proceeded on her voyage & 
having taken on board a cargo of tobacco in the 
Flushing Roads, arrived & was unshipped at 
Cork without payment of the duties. An in- 
formation was filed against A. for assisting & 
being otherwise concerned in unshipping the 
tobacco, the duties not having been paid ; A. 
was not proved to have taken any part in the 
transaction further than above stated : — Held : 
he was not triable on this information in England. 
— A.-G. V, Kbnifeck (1837), 2 M. & W. 71.^; 
Murp. Sc H. 216 ; 6 L* J. Ex. 214 ; 1 .Tur. 204 ; 
150 E. R. 944. 

g, Colonial municipal charges — Street 

Improvements — Action to recover amount of — Not 
maintainable.] — An Act of the Legislature of New 
South Wales authorised the municipal council of 
the city of Sydney to carry out improvomc nts in 
a street witliin that city, & imposed upon the 
ownei*s of property situate witliin the improvement 
area the liability to contribute towards the cost. 
For the purpose of enforcing payment the council 
were empowered to distrain the goods of the 
owners liable to contribute &, in addition to the 
remedy by distress, to recover by .action the 
amounts due Sc payable. Being unable to recover 
by means of distress the amount of contribution 
due from an owner of property within the improve- 
ment/ area, the council brought an action in this 
country to recover the amount : — Held : the 
action would not/ lie in this country, because (a) the 
liability being imposed by the foreign state solely 
for its own domestic purposes, the action to enforce 
it was analogous to an action to recover a penalty 
or a tax ; (h) the action was one relating to real 
property situate abroad. — S ydney Municipai. 
Council v. Bull, [1009] 1 K. B. 7 ; 78 L. d. K. B. 
45 ; 99 Jv. T. 805 ; 25 T. L. R. 0. 

Action on Judgment under.] — See No. 1218, 

'poet. 

See, also. Nos. 11, 15, 10, post, 

7. Foreign penal laws — Not enforceable.] — 

FoLLiorr v. Ooden, No. 1280, 

8. .] — Penalties imposed by a 

foreign country must be enforced in the cts. of 
that country A not in England. — The Le Louis 
(1817), 2 Dods. 210. 

AnnMations : — Reid. The San Jnan Nepomneeno (1824), 

I Haff. A(im. 265 ; Santos v. Illldi?e (1869), 6 Jur. N. S. 

1358 ; Buron v. Denman (1848), 2 Exch. 167. 


Action on Judgment under.] — See Part XIV., 

Sect. 2, sub-sect. 5, post 

Bastardy proceedings — Against party resident 
abroad.] — See Bastardy, Vol. III., pp* 393, 394, 
Nos. 311, 312. . „ . 

Lunacy — Jurisdiction over aliens domiciled 
abroad.] — See Lunatics Sc Persons op Unsound 
Mind. 

Inquisition as to person resident abroad 

owning property In England.] — See Lunatics Sc 
Persons op Unsound Mind. 

Workmen’s compensation — Employer resident 
In Scotland.] — See Master Sc Servant. 


Sect. 2.— SUBMISSION TO JURISDICTION OF 

COURT. 

By foreign sovereigi..] — See Action, Vol. I., 
pp. 48, 10, Nor. 387, 389-395. 

By diplomatic ofllcers.] — See Constitutional 
Law. 

By appearing or taking other steps.] — Sec 
Practice & Procedure. 

In admiralty actions.] — See Admiralty, 

Vol. I., pp. Ill, 1(50, 1(57 ; Nor. 144, 7(56, 771. 

In administration suits.] — SVe Executors & 

Administrators ; Practice Sc Procedure. 

In matrimonial suits.] — See Part X., 

Sect. 1, poet, Sc, generally, Husband Sc Wife. 

In bankruptcy proceedings.] — See Bank- 
ruptcy & Insolvency, Vol. IV,, p. 45. 

What amounts to — To satisfy condition precedent 
to enforcement of foreign Judgment — ^That defendant 
submitted to jurisdiction of court pronouncing 
Judgment.] — See Part X., Sect. 1, 


Sect. 3.--APPUCATION OF FOROGN LAW BY 

COURT. 

9. General rule,] — If, in any case, the 
rights of foreigners out of their own country are 
governed by their own laws, it is not by force of 
those laws themselves, but by the law of the 
country in which they may bo, adopting those 
laws as part of its own law for the purpose of 
rcgulatiug such rights. — Caldwell v. Vanvlis- 
sencen (1851), 9 Hare, 115 ; 21 L. J. Oh. 97 ; 
18 Iv. T. O. S. 192 ; 1(5 .fur. 115 ; (58 E. R. .571. 
Anruitatioas : — Mentd. Betls r. NoIIrou (1865), 3 Do O. J, & 
Sm. 82 ; Botts i\ Noilson, Betts v. Do Vitro (1868), 3 
Ch. App. 429 ; Botts v. Willmott (1871), 6 Ch. App. 239 ; 


arose within the jurisdiction. — T ade- 
PALU SUBBA RAO V, MlU GULAAl 
Allikhan of Banoanapalli (1905), 

I. L. K. 29 Mad. 69.— IND. 

h. .] — According to the 

gonoral principles of English Juris- 
prudence temporary presence Sc the 
accrual of the cause of action witliin 
the limits of the ot. would each by 
itself bo a ground of jurlsdietlon. — 
Shinivasa Mooutuy v. Venkata 
Vababa Atyangah (1905), I. L. K. 
29 Mad. 239.— IND. 


i * .1 — In an actior 

jod against a foreigner when on t 
visit to H., upon a edaim arising out ol 
tranaaclloiis In a foreign country : — 
Held : the ct. had Jurisdiction. — 
Tijlloch V Williams (1846), 8 Dunl 
(Ct. of Hess.) 657 ; 18 So. Jur. 334.- 
SCOT. 


k. .] — SPBINOLI!! V. 

Mercantile Absoon. op Swaziland, 
Ltd., [1904] T. S. 163.— S. AF. 

.L — r Leiwte V. W. 

SoA?; Madagascar 

[1905] T. S. 696.-HS. AF. 


m. ,] — Pursuer, a native 

of S., in an action for lireaoh of iiromiso 
of marriage, avoried that she in 1853 
became engaged to marry defender, a 
native of & then resident in S. In 
1855 ho wont to reside in L., where in 
1858 he married another woman. He 
was cited personally when he hml been 
a week In S. on a visit: — Held: de- 
fender, being personally cited, was 
liable to the jurisdiction of the S. cts. 
raiione contractus . — -Sim^LAiR v. Smith 
(I860). 22 Duul. (Ct. of Sess.) 1475 ; 
32 So. Jur. 671.— SCOT. 

2 i. Aa regards extra-territorial 
jurisdiction.] — A ct. in (J. has no 
jurisdiction t-o compel foroignora to 
come there with their claim Sc littgat/e 
it, where the debt has no existonoe 
in O. — Rc Brnfield & Stkvknh 
(1897), 17 P. 11. 339.— CAN. 

2 ii. .] — The rule of Inter- 

national Law that cts. cannot, by 
their judgments, bind absent foreigners 
who have not submitted to their juris- 
diction is not rostrioted in its applcu. 
to foreign Independent States only. 


but is also applioablo where the couniry 
ill which the judgment was passed ^ 
t hat in which it Is sought to bo ouforeeii 
have separate Sc distinct systems ot 
administration judicature, though 
owning allegiance to the same boverclgu. 
— SiiAiK Atham Sahib v, DavddHahib 
(1909), I. L. R. 32 Mad. 469.— IND. 

PART I. SECT. 3. 

n. Oeneral rule.} — It is not desir- 
able, oven with the consent of 
parties, that the ct. should construe 
the law of a foreigu country, instead 
of the fact of what Is the law there 
being proved by lawyers of such 
country. — Meagher v. Aetna Insur- 
ance Co. (1873). 20 Or. 364.— CAN. 

o. .1 — In applying the law 

of a foreign state, the construction 
shown by evidence to bo placed upon 
the provision of its statutes by the cts. 
of that state must bo given o^Teot to. 
The interpretation oannot depoud on 
the view taken of It )>y the domestic 
ot. — Allen v. Htandakd Trusts. 
[1919J 3 W. W. R. 974.— CAN. 

X 2 
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Sect 3 . — Applicaiion of foreign law by court Part 

Adair v, Yoiinpr (1879), 12 Ch. 1). 13 ; NoT»ore Explosives 

Co. V. Jones, Hcott (1881), 17 Cli. J). 721 ; Jackson v. 

Needle (1884), Griflln’s Patent Cases, 132; United 

Telephone Co. v. Sharpies (1886), 29 Ch. 1). 1(14; North 

Western Salt Co. v. Electrolj-tic AJkali Co. (1912), 107 

L. T. 439, 

10. Locus regit actum.] — Guepratte v. 

Young, No, 665, post. 

To determine whether property movable or 
Immovable .] — See Part III., Sect. 2, jjost. 

As regards immovables — Assignment ol .] — See 

Part IV., Sect. 8, post 

Burdens on .] — See Part IV., Sect. 5, post. 

Succession to .] — See Part VI., Sect, 1, 

sub-sect. 1, post. 

Wills of.] — iSVc Part VI., Sect. 1 , sub -sect. 2, 

post. 

As regards movables — Assignment ol.] Sec 

Part V., Sect. 3, sub-sect. 2, post. 

Succession to .] — Sec Part VI., Sect. 2, 
sub-sect. 1, post, 

Wills of .] — See Part VI., Sect. 2, sub-sect. 3, 

post, 

11. To ascertain nationality — German 
national ” — Within Treaty of Peace with Germany 
& Treaty of Peace Order, 1919.J — Whether a 
man is a Genuan national or not must 
be decided by German municipal law & not 
by English municipal law. — Stoeck v. Public 
Trustee, [1921 J 2 Ch. 67 ; 90 L. J. Ch. 386 ; 125 
L. T. 851 ; 87 T. L. U, 666 ; 65 Sol. Jo. 605. 
Annotation: — Apprvd. He Chainbcrlaiti’a Settlmt., [1921] 

2 Ch. 533. 

12. .]-“-By a settlement dated 

in 1 902 a fund of £5000 was vested in trust ees on 
trust to invest &: pay tlic income of t he trust funds 
to C. during liis life or until he should become bkpt. 
or charge it, or until some event, shall happen . . . 
whereby the said income or any part thereof if 
belonging absolutely to him would become vested 
or charged in favour of some other person or 
pei*sons or corpn. in the event of the determina- 
tion during the life of C. of the above tru.st in his 
favour the tiustees w^ere given a discretion to apply 
the income for the benelit- of all or any tlie said C. 
& his present or any other after-taken wife & his 
issue & the persons interested for the time being 
under the ulterior trusts, subject tlioreto, were 
directed to hold the capital &- income of the trust 
funds upon trust for the benetit of the issue of C. 
& in default of issue upon trust- for C/.’s nephews 

nieces. C-. was born in England of English 
X>arents but had resided in Germany since 1906 & 
had been twice married tljerc to German wives. 
During the war — namely, on Aug. 8, 1916 — lie 
obtained a cert ificate of riaturalLsation as a German. 
In these circumstances a summons was taken out 
by the trustees to have it determined whether the 
life interest of C. in the funds was forfeited by viHue 
of the cliarge imposed on proi^crty of German 
nationals in this country on Jan. 10, 1920, by 
virtue of ax’!. 297 of the Treaty of Peace with 
Geimany or the 'J''reaty of Peace Order, 1919, & 


how the income accrued since Aug. 4, 1914, ou^ht 
to be disposed of. It was admitted at the hearing 
on behalf of C. that in a German Ot. applying 
German law he would be recognised as a German 
citizen. No question arose as to the income before 
Nov. 4, 1915, which had been paid over to C.’s 
agent : — 

Held : ( 1 ) the decision whether a pemon was a 
German national within the meaning of the Treaty 
& Order fell to be determined exclusively by 
German municipal law A accordingly C. was a 
German national within the meaning of the 
Treaty & Order : 

(2) 0.*8 intert^si under the settlement was 
forfeited as on Jan. 10, 1920, & subject to the 
payment of costs the accumulations of income 
in the trustees’ hands from Nov. 4, 1915, to Jan. 
10, 1920, must be paid to the custodian . — fie 
Chamberlain’s Settlement, [1921] 2 Ch. 533 ; 
37 T. L. R. 966 ; 66 Sol. Jo. (W. R.) 8. 

Annotaiion : — Consd. Fasbender v. A.-G. (1921), 38 T. L. R* 
114. 


13. Foreign law presumed to be similar to 
English law.] — (1) In absence of evidence to the 
contrary it is presumed that the law of a foreign 
state is similar to that of England. The onus of 
jiroof of difference lies on the party alleging such 
difference. 

(2) A contract having been made in Germany 
to carry certain goods to this country, the consignees 
here sued the carriers for damage to them in transitu. 
It liaving been proved that defts., having only 
acted as forwarding agents, were by German law 
not liable as common carriers :—/y e/d ; pltfs, 
could not recover, as the contract was govermsd 
by German law. — De Cleuemont v, RitAscii 
(1*885), 1 T. L. R. 870. 

Proof of foreign law.] — See Evidence. 

14. Foreign revenue laws not regarded.] — 
No country ever takes notice of t-he nwenue laws 
of another (Lord Mansfield). — Holman v. John- 
son (1775), 1 Cowp. 811 ; 98 E. R. 1129. 


Annotations vonsd. Wayrnfll r. Reed (1791), 5 Term Rep. 
599. Refd. RoU!l» V. Edit) (1795), (> Torni Hop. 413; 
IIodSTHon V, Toniplo (1813), 5 Tunut. IS] ; IVUecat v. 
AtikoH (1835), 4 L. J. Ex. 329 ; Ilobbs v. Ilcnniiip: (1891), 
17 (/. B. N. 8. 791. Mentd. BifiTffH v. Lawi'eiioo (1789), 
3 Term Rep. 454 ; (3utras v . PonaJuna (1791 ), 4 Term Rep. 
4(iG ; Llghtfoot v. Tenant (179U), 1 lies. & 1\ 551 ; (’obb 
V. Symonds (1822), 1 Dow. & Ry. K. B. Ill ; Brnttow r. 
Secqueville (1850), 5 Kxch. 275 ; Feret. v. Hill 
2 W. R, 493 ; Fisher v. Bridpes (1854), 1 Jur. N. 

Abbott V. Rogers (1855), 10 O. B. 277 ; Taylor v. 

0809), L. R. 4 Q. B. 309 ; Seymour v, Jjoiulon 
vineial Marino Inseo. (1872), 41 L. ,T. G. P. 193 ; 

V, Muir (1874), L. R. G P. L\ 131 ; Scott v. Brown, 

McNab, Slaughter 8c May a. Brown, Doering, 

[1892] 2 Q. B. 724 ; lie Thomas, Jaquosa v. 

[1894J I (j. B. 747 ; Burrow’s v, Rhodes, 11899J 


(1854). 
S. 157 ; 
Ghester 
& ITo- 
Harton 
Docring, 
McNab, 
Thomas, 
1 g. B. 


81G ; Qodge v. Royal Exchange liiKce. Gorpu. 11900] 2 
Q. B. 214; Kaufman v, Gerson (1903), 51 W. R. G83 ; 
Prevoat v. W'^ood (1905), 21 T. L. R. 684 ; (Jordou v. 
Metropolitan Police Clilef Gomr., [1910] 2 K. B. 1080 ; 
Kroger r. Hollina (1913), 109 L, T. 225 ; North Western 
Salt Go. V. Electrolytic Alkali Co., 11913] 3 K. B. 422 ; 
Farmers’ Mart v. Milne, [1915] A. C- lOG ; Montefloro v. 
Monday Motor Components Go., [1918] 2 K. B. 241 ; 
Brightinau v. Tate, 11919J 1 K. B 4(13 ; Weld*Blundeli 
V. Sl-ej»honH, [1919] 1 K. B. 520 ; Wild v. Simpson, [1919] 
2 K. B. 544. 


13 i. TThether forcinn law assumed 
to he similar to that of domestic law .\ — 
In the absence of proof to the contrary, 
the ct. will presume the law of a foreign 
country to be the same as its owm. — 
Brodif, V. Cowan (1852), 7 L. C. J. 
96.— UAN. 

18 ii. .]— O’Bkikn (1883), 

O. R. 326. — CAN. 

1 3 iii. .1 — 'Macaulay v. O’: 

(1897), 6 B. C. R. 510. — CAN. 

13 iv. .1 — Where the law of a 

foreign state has not liecn proved the 
ct. is juatifled in assuming. In the 
absence ol special circumstances, that 


the common law prevails in that 
foreign state. — I*ink v, Pkklin & Co, 
(1898), 40 N. S. JL 260,™CAN. 

13 V. J — The ct. is not able to 

asHumo that the law of the foreign 
country in which lands arc situate 
corresponds to the statutory law of 
the country in wiiich action is brought. 
— PuiitiOM V. Pavky & Co. G89C), 26 
S. G. R. 412.— CAN. 

p. .] — There Is no presump- 

tion that the law of a foreign country 
is the same as the statutory law of this 
country. — S ^ciinaider v. Jafke (1916), 
7 C. P. D. 696.— S. AF. 


q. Foreign law not regarded 
Heffistration of lien Twtes.l — M., who 
lived In B. in M. owned a horse w'liich 
he sold to P., taking as part payment 
a lien note on the horse. Such note 
need not bo registered in M. J., from 
S., Hulweauently bought the horse, 
in i'., sold it to pltf., also from fc}., who 
paid 3235 cash for It, 6c took it homo. 
Later, bringing It back to B., M. 
seized midor his lien. In H, such 
lleiiD must be registered : — Held : tho 
law of S. would not be taken notice of. 
— Rows V. Henderbox (1909), 11 

W. L. R. 65n.—CAN. 
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15 .] — The cis. in this country do not 

take notice of foreign revenue !“ws.-pPr.ANcnH: v. 
Fletcher (1779), 1 Doug. K. B. 251 ; 99 R. B. 
165. 

Annotaiiona : — Reid. AtklnBon r. Abbott (1809), 11 East, 
135. Mentd. Furtado v. llogers (1802), 3 Bos. & I . lUl. 

10 , .] — The cis. of this country wiil take 

no notice of the revenue laws of foroi^n states. 
Therefore where assumpsit was brought for money 
lent in France & unstamped receipts were pro- 
duced in proof of the loan, evidence to show that 
by the law of France such receipts required 
stamps to render them valid, was rejected.— 
James v, Catiieuwood (1823), 3 Dow. & Ry. K* D* 

Annotation: — Refd. Bristow v. SequevlUo (1850;, 5 Excli. 
275. 

17. Foreign confiscatory law— Of Government 
recognised by the English Government— Treated 
as vaUd.] — (1) The cts. of tliis country will not 
inquire into the validity of the acts ol a foreign 
Govt, winch has been recognised by the Govt, 
of this country. In this respect it is all one 
whetluT the foreign Govt, has been recognised as 
a government dc jure or de facto. 

The Russian Socialist Federal Soviet Republic 
passed a decree in June, 1918, declaring all 
mechanical sawmills of a certain caiiit-al value & 


all woodworking establishments belonging ^ 
private or limited cos. to be the property or the 
Republic. In 1919 agents of the Repubhe seized 
pltfs.’ mill or factory in Russia & the 
manufactured wood therein. In * 

agents of the Republic purported to sell a quantity 
of the stock so seized to defts., who 
into England. In letters dated in 5'“? 

Secretary of State for Foreign Affairs stated that 
His Majesty’s Govt, recognised the Soviet Govt, 
as the de facto Govt, of Russia; that a govt, 
known as the Provisional Govt, came imo power 
in Mar. 1917, & was recognised by His 
Govt., & remained in session until Doc. lo, lui » 
& was then dispersed by the Soviet 
In an action by pltfs. for a declaration that 
were entitled to the wood above mentioned .— 
Held : (2) the Govt, this country had recognised 
the Soviet Govt, as me de facto Goyt^ of Rjjssia 
existing at a date before the decree of .Tune, 19i» , 
(3) the validity of that decree the sale of the 
wood to defts. could not be impugned, & detts. 
were entitled to judgment. — A KSioNAi UNO YE 

Obsohestvo a M. Lutuer. v. ^aooii (.J ames) a 
C o., [1921J 3 K. B. 532 ; 90 L. .1. K. B. 1202; 
125 L. T. 705 ; 37 T. L. R. 777 ; 05 Sol. Jo. 004, 

0. A. 

Sec, also, Nos. 1, 5, 6, ante. 
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SEcn\ 1. — IN GENERAL. 

18. Domicil.] — (1) Domicil implies a perma- 
nent not a mere temporary homo. ^ i 

(2) (Uiange of domicil can only be cllectea 

animo et facto, i.c. intention to change the existing 
place of residence for a permanent residence m a 
new place must accompany the act of change. 
Thi‘ fact of changes may be conclusively evidenced 
by ri)sidenc(* in a new place, but with regard to t he 
intention, rosideiici; is an equivocal act. 

(3) The domicil of origin is not so readily lost 

as is an acquired domicil, . 

( I ) Ju order that a ne.vv domicil may be acquired 
th<^. exi.sting domicil must abandoned, w'hich 
abandonment must be evidenced by aainius, i.c. 
intention to abandon the old place of residence A 
pejmanently to reside in the iKiW place. 

Qu. : whether in t lio absence of other evulenco 
an intention to abandon a domicil may be. inferred 
from long <fc continuous residence in some oth<*r 

place. . . 

(5) A new domicil cannot bi; aequireil t>y 

re.sidencii during infancy. ^ 

A domiciled Scotsman went to India where ho 
was (‘ngaged in his own busine.ss for many years, 
returning only once to Scotland where lie spent 
one year. He had always expressed his intention 
of returning finally to settle in Scotland liad 
written to his inoDier in Scotland declaring such 
to be Ills intention, but ho died in India befori^ he 
could carryout his intention. Two of ids child rcui, 
bom in India, died there during infancy : Held ; 
(6) tlie domicil of the infant children depended 
upon tlie domicil of the father & the father had 
never lost his original Scottish domicil ; (7) Anglo- 
Indian domicil could only arise in tlie case of 
cov(*nant-ed servants of tlie East- India ( o.— 
.lopp r. Wood (1865), 4 D(* G. .J. A Sm. t>|p; 
New Rep. 422 ; 31 L. .1. Oh. 212 ; 12 E. T. 11 ; 
11 .lur. N. S. 212 ; 13 W. R. 481 ; 46 E. R. 10o7, 
E J J 

AnnotaiUyna: — As to (1) Reid. Allardico v. Onslow (1864), 


Ti T nil 431 An to (2) Consd. Doucet v. GeoKhegaii 
(1878) U cm. D. 441. Aa ul (7) Consd. Rc TootaPs Trusts 
1883): 23 (ih B. 532; Rc Mitcholl. Krp Oimuhiffham 
(1884). 13 Q. B. D. 418 ; CasdaflTli v. Casdajfli. 11918] P. 8J. 

19. Every one has a domicil.] — Every indi- 
vidual at his birth becomes the subject of some 
particular country by t-lie tie of natural allegiance, 
which fixes his political status, & becomes subject 
to the law of the domicil, which determines his 
civil status. To suppose that for a change of 
domicil there must be a change of natural allegiance 
is to confound tlie political the civil status ^ 
1,0 dest,]’oy the distinction between patria 
domicUUim (Lord WESTiiuiiy). A man 
change his domicil a.s often as lie plei^es but no 
his allegiance. , Exucre palriam is beyond las 

power (Lord 11.\theri.ey, C.). 

It is a sf^tth'.d x>rlnciplc that no man *^h^dl bo 
without a domicil & to secure this end the law 
attributes to every individual a,s «oori 
born tlie domicil of his father if the child bo 
legitimate & the domicil of Ills mother if tlie child 
be illegitimate. This is calU^d tho domicil of 
origin & is involuntary. It is the creation of law, 
not of the party. It may ha extinguished by act 
of law, e.g. by sentence of death or exile for life, 
which puts an end to the status civil is of. t/he 
criminal, but it cannot be destroyed by the will 
& act of the party (Lord Westiuthy). c 4 \ . 

(3) Domicil of choice is the creation ol Uio 
party. When a domicil of choice is acquired the 
domicil of origin is in aboyaiice, but is not abso- 
lutely extinguished or obliteraUal. Wlien a 
domicil of choice is abandoned, the domicil of 
origin revives, a special intention to reverb to it 

Story says that- the moment a foreign domicil 
is abiiudotiod, the native domicil is ro-acquired. 
TJio word re-acquired is an inaccurate expression. 
The meaning is that the abandonment of an 
acquired domicil ipso facto restores the domicU 

of origin (Lord Oiielaisford). . -i p o 

If after having acquired a domicil of choice a 
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Sect. 1. — In Svb-aect 1.] 

man abandons it & travels in search of another 
domicil of choice, the domicil of origin comes 
instantly into action, & continues until a second 
domicil of choice hits been acquired. 

A natural-born Englishman may domicile him- 
self in Holland, but if he breaks up his establish- 
ment/ there & quits Holland, declaring that he will 
never return, it is absurd to suppose that his 
Hutch domicil clings to him until he has set up 
his tabernacle elsewhere (Lord Westiiuby). 

(4) The status of the child, with respect to its 
capacity to bo legitimated by the subsequent 
marriage of its parents, depends wholly on the 
status of the putative father, not on that of the 
mother (Lord Hatherley, C.). 

According to English law, where at the time of 
a bastard’s birth the father has his domicil in 
England, no subsequent change of domicil can 
render practicable the bastard’s legitimation. — 
Udny V. l^DNY (1809), L. K. 1 Sc. & Div. 411 , H. L. 
Annottftions : — Js in (1) Consd. nrimcl v. Brunei (1S71), 
li. R. 12 Kq. ; Hamilton v. Dallas (1875), 1 Cli. J). 2.57. 
As in (2) Consd. Firebrace v. Firobruoe (187S), 4 P. I). GH. 
Reid, lie Patteneo, Patfenre r. Main (1<S85), 29 Ch. I). 97G : 
Simon v. Phillips (1910), 80 1\ 197. As to (3) Consd. 

Haklune r. Eekfonl (1 809), L. H. 8 Eq. 631 ; WiWoii r. 
Wilson (1872), L. It. 2 P. & D. 43,5 ; IMatt v. A.-CJ. of Now 
Houth Wales (1878), 3 Ann. Oas. 33G ; He Uobertson 
(188,5), 2 T. h. J{. 178 ; 7^^ Marrelt, ChalmerH v. WinKheld 
(1887), 3 T. L. 11. 392 ; Ab<l-ul-Messih r. Parra (1888), 
13 App. PoH. 4 31 ; Jiv drove, Vaiicberi’. Treasury .Solicitor 
(1888), 40 Ch. D. 21G ; Winans v. A.-O., (1904] A. C. 287 ; 
lie .lames, , lames r. James (190^, 98 li. T. 438 ; Casdogll 
V. Casdfjig'li, [19191 A. C. 145. Refd. Douglas v. Douglas, 
Douglas r. Webster (1871), L. H. 12 Eq. 617 ; King v. 
Poxwoll (1876), 3 (/h. I). 518 ; Doucetr. Gcogbegan (1878), 
9 Ch. D. 441 : Jfc TooiaPfl Trusts (1883), 23 CJi. D. 532 ; 
Bra«iford i\ Young (1884), 20 Ch. J). 656 ; lie Cooke’s 
Trusts (1887), 50 I^. J. Ch. 637 ; Jir Johnson, Roberts r. 
A.-(J., [1903] 1 Vh. 821. As to (4) Consd. lie Grove. 
Vttuchcr V. Treasury' Solicitor (1888), 40 Oh. D. 216. 
Reid, r^hedden v. Patjick & A.*(j. (1869), L. R. 1 Sc. & Div. 
470; Uc Good man’s Trusts (1881), 17 Ch. D. 266. 
GefieraUy, Mentd. Tinglej' v. Miller, [1917] 2 Ch. 14L 

20. Party can have only one domicil — For 
purposes of succession.] — The succesnion to the 
personal estate of an intestate is regulated by the 
law of tliat place, which was his domicil at the time 
of his death. For that purpose there can be but 
one domicil, & the lex loci rei hUo' does not prevail. 
The mere place of birth or death does not con- 
stitute the domieiJ. The domicil of origin, which 
arises from birth & connections, remains, until 
clearly abandoned & another taken. In the case 
of Lord 8omerville, of two acknowledged domicils, 
the family seat in Scotland, & a leasehold house 
in London, upon the circumstances the fomier, 
which was tlie original domicil, prevailed. — 
»Somp:rville v. Somervilx.e (Lord) (1801), 5 
Ves. 750 ; 31 E. IL 839. 

Annotations : — Consd. He Ewlng’fi Estate (1830), 1 Tyr, 91 ; 
Munru v. Mnnro (1840), 7 Cl. & Pin. 842. Distd. Forbes 
V. Forbes (1851), Kay, 341. Consd. Crookomlen v. Fuller 
(1859), 1 Sw. & Tr. 441 ; Maxwell v. Maclure (1860), 2 
L. T. 65 : Aikman v. Aikmaii (1861), 4 L. T. 374 ; He 
MitcJiolI, Hjt j). Cunningham (1884), 13 Q. R. D. 418. 
Refd. Potlnger v. Wigbtinan (1817), 3 Mcr. 67 ; Curling 
V. Thornton (1823), 2 Add. 6; Stanley v. Bernes (1830), 
3 Hag. Ecc. 373 ; Do Bonneval v. J)e Bonneval (1838), I 
Curt. 856 ; Anderson v. Laiiouville (1854), 2 Ecc. & Ad. 41 ; 
Lyall r. Patoii (1856), 25 L. J. Ch. 746 ; Hodgson v. Do 
Bcauehesiio (1858), 12 Moo. P. C. C. 286 ; A.-C. v. Rowe 
(1802), 1 11. & C. 31. 

21. .] — (11 A man cannot have two 

domicils, at least with reference to the succession 
to his personal estate. Legitimate children acquire 
by bii'th the domicil of tlieir father. An infant 
cannot cluuige his domicil by his own act. A 
new domicil cannot be acquired except by in- 
tention A act, but, being in itincre to the intended 
domicil, is a suflicient act for this purpose ; but 
the stix>ngest intention of abandoning a domicil 
& actual abandonment of residence will not de- 


prive a man of that domicil, unless he has acquh*ed 
another. 

(2) An engagement to serve & actual service in 
the Indian Army, under a commission from the 
East India Co. when the duties of such an appoint- 
ment necessarily required residence in India for 
an indefinite period, conferred upon the officer an 
Anglo-Indian domicil ; for the law, in such a 
case, presumed an intention consistent with his 
duty & held his residence to be animo el facto in 
India, even if he had property in the country 
which was his domicil of origin. An Anglo- 
Indian was not, for all purposes, an English domicil. 

(3) A domiciled Scotsman, having ancestral 
property but no house in his native country, by 
accepting a commission & serving in the Indian 
Army, abandoned his domicil of origin & acquired 
an Anglo-Indian domicil. He aften\’^ards attained 
the rank of general in the Indian Army & was 
made colonel of a regiment, & then left India with 
the intention of not returning thither, but came 
to Great Britain, where he lived part of the year 
in a house which ho had built on his estate in 
Scotland, & part in a hired house in London, 
under circumstances which, if he had been a single 
man, would have given him again a Scottish 
domicil ; but his wife &. establishment of servants 
resided constantly at the house in London ; — 
Held : this fact counterbalanced the effect of the 
other circumstances & proved that his intention 
was permanently to reside in England, & he must 
be considered to have abandoned his acquired 
domicil in India & acquhed, by choice, a new one 
in England. — Forbes v. Forbes (1854), Kay, 841 ; 
2 Eq. liep. 178 ; 28 L. J. Ch. 724 ; 18 Jur. 042 ; 
2 W. K. 258 ; 09 E. K. 145. 

Annotations: — As to (1) Refd. United Status President v» 
Druiimiond (1864), H) Jnr. N. S. 533. As to (2) Consd. He 
Mitchell, Far p. Cnnningbam (1881), 13 Q. B. D. 418 ; 
CaBdagli v. CaBdagh, [1919] A. C. 145. Kefd* Jo|>p r. 
Wood (1864), 34 Beav. 88; He Tootal’H Trusts (1883), 

23 Cb. 1). 532. As to (3) Distd. Hodgson r. Du Buauebusno 
(1858), 12 Moo. P. C. C. 286. Folld. Haldane v. Eukford 
(1869), L. R. 8 Eq. 631. Apld. AitcbiHoti v. Dixon (1870), 
L. R. 10 Eq. 589. Refd. Hoskins v. Matthows (1855), 

24 li, T. O. S. 231 ; C’ockrell r. CJockrell, (1856), 25 
Jj. J. t’h. 730 ; Maxwell v. Maclure (1860), 2 L. T. 65 ; 
Douglas V. Douglas, Douglas r. Webster ( 1 87 1 ), L. R. 1 2 E(i. 
617; He Bullen-Sinitb, RornorH v, Bullcu-Sinith (1888), 
58 h. T. 578. 

22. ,] — (1) A will made in execution 

of a power is not/ an exception to the general rule, 
which requires wills to be duly executed in con- 
formity with the law of domicil. 

A man can have only one domicil for the purpose 
of succession. The domicil of origin is to prevail 
until he has not only acquired another, but has 
manifested A/ carried int/O effect an intention of 
abandoning his former domicil & taking anotlier 
as his sole domicil. 

(2) M. C. died near 0. in France, on Jan. 3, 
1858, having on Is^ov. 4, 1857, made &» duly 
executed lier will. 

Testatrix, from 1844 till her death, had no home 
in England, & always passed the winter abroad, 
returning to England for the summer, but some- 
times remained abroad throughout the year. 
From 1844 to 1853 she had no residence abroad 
which could bo considered as fixed or permanent. 
In 1855 she encouraged her son to purchase a 
property at C. & assisted him to do so by a loan 
of £2,000. The property was not purchased by 
lier, but by her son, was conveyed to him. 
Hhe lent him £2,000 to help him to x>ay for it, 
which was to be repaid by him to her exors., & he 
gave her a promissory note for it. She had 
expressed to Ji., her son-in-law, her desire to be 
buried in England, ^ in 1855 she much wished 
to pass the winter in England but could not on 
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account of<.her health. In 1856, at C., in a casual 
conversation resijecting the inodes of disposing 
of dead bodies which had been adopted by dinerent 
nations, one of the witnesses expressed an opinion 
in favour of burning, upon which she said, “ Don’t 
have me burnt ; I should prefer lying on the hill ” 
at O. where the cemetery was situate. The follow- 
ing winter she arranged with lier son for the 
occupation of tlie whole of the chateau, & several 
friends spent the winter with her there. Having 
complained that the acconunodation was not 
sufficient, she arranged for the construction of a 
new house on her son’s property. Subsequently 
she wrote to her solr. in London, in answer to his 
inquiry whether she meant to reside permanently 
abroad. “My visits to England will ^^robably be 
annual, but I suppose I must be considered as 
living in Prance, spending seven or eight months 
yearly in that country.” She subsequently came 
to England made a will there for the purpose 
of preventing the distribution of her property 
according to French law, after she had been tola 
that her will must be made according to the law 
of her domicil. In the will she described herself 
of Croydon, late of Camden Town, never mention- 
ing France : — Held : it was impossible to say tliat 
testatrix ever aninio et facto abandoned lior English 
domicil & acquired another in France. 

(3) When issue is joined on the question of domicil 
the burden of proof is on the party setting up the 
abandonment of the domicil of origin. — Cuooken- 
DKN V. FuiXEtt (1859), Soa. & 8m. 3 ; 1 8w. & Tr. 
441 ; 29 L. J. P. & M. 1 ; 1 L. T. 70 ; 5 Jur. N. S. 
1222 ; 8 W. 11. 49 ; 164 E. R. 804. 

Annotations: — ^s to (1) Ezpld. In the Goods of Alexander 

(18(50), 20 L. J. V. M. & A. 03. Refd. In ike Goods of 

Hallyhiirton (1800), L. R. 1 P. & D. 90 ; in the Goods of 

Huber. 11806] 1’. 200. 

23. Distinguished from residence.] — A person 
may be said to have more than one residence. 
If he have houses in different places, at each of 
which he keeps an establishment, each may be 
called his residence, though he may not go there 
for years ; hut the meaning of the word residence 
is different- from domicil, for an infant has the 
domicil of his parents until he attains his full 
age & does some act t-o acquire a new one, & thus 
his domicil may be in a country in which he has 
never personally been, whereas residence implies 
personal jiresonce at some time or other, 

A proviso in a requiring the devisee for life 
of a mansion-house A estal-es to reside there for 
six months in every year & imposing a penalty 
for breach of such condition, & if he should neglect 
to observe it for five year’s, devising the estate to 
tithers, rendered it necessary for the devisee to be 


personally present in the house 168 days iii each 
year in order to escape the penalty or lorfeiture : 
— Held : it would be sufficient if, keeping up an 
establishment at the house, ho were merely to 
visit it each day, & it was not necessary for him 
to spend a night there. — Walcot v, Botbibld 
(1854), Kay, 634 ; 2 Eq. Rep. 768 ; 23 L, T. O. S. 
127 ; 18 Jur. 570 ; 2 W. R. 393 ; 69 E. li. 226. 
Annotations : — ^Reld. He Wright, Mott v. Issott, HOW 1 CJu 
23J, Mentd. Re Vivian, Vivian v. Swansea (1920), 36 
T. Tj- n. 222. 


24. .] — The difference in the construction 

arises from a confusion between domicil & resi- 
dence. Domicil once acquired can only bo lost 
by clear evidence. Domicil is a status & has 
nothing to do with the question of residence 
though residence is an element from which domicil 
can be inferred. Residence cannot exist without 
residence at all only when the residence is the 
main & principal icsidence (Day, J.). — Ward v. 
Maconociiie (1891), 7 T. L. R. .530, D. 0. 

25. Distinguished from allegiance.] — Udny v. 
Udny, No. 19, ante . 

26. .] — -Domicil is a difficult word to 

define but it is clear now that whatever else it 
embraces, it does not embrace the idea of putting 
off one’s nationality or of substituting another 
nationality for one’s original nationality, the idea 
which is implied in the expression exuere patriam 
(Collins, M.R.). — A.-G. r. Winans, No. 68, post . 


Sect. 2.— CREATION, ADHERENCE AND 
REVIVAL OF DOMIOL. 

Sub-sect. 1. — Domicil of Origin, 

27. Creation — Birth.] — Somerville v. Somer- 
ville (Lord), No. 20, ante . 

28. Le^timate child.]-— Forbes v . 

Forbes, No. 21, ante . 

29. Illegitimate child.] — Udny 

V . Udny, No. 19, ante . 

30. Creation of law.] — Udny v. Udny, 

No. 19, ante, 

31. Adherence — Until abandonment — & ac- 
quisition of another.] — Somerville v. Somer- 
ville (I^ORD), No. 20, ante . 

32. ,] — (1) The domicil of 

origin conlipues until another is iicquired. A 
new domicil is not acquired by residence unless 
it be taken up with an intention of abandoning 
the former domicil, 

A Frenchman having quitted Franco in 1792 
in consequence of the Revolution in that country 
& having resided in England until 1814, when ho 


PART II. SECT. 2, SUB-SECT. 1. 

27 i. Creation — Birih,'\ — A child was 
born in B., of foreign parents, dnrinar 
the residence of the father there ou 
military service ; — Held : B. was not 
his forum originis . — Wylik v. L4YE 
(1834), 12 Sh. (Ut, of Boss.) 927 ; 9 
Fac. CoU. 495.~-SCOT. 

27 li. .] — A., whoso domicil 

of origin was Scottish, ac(iulrcd an 
Engrli^ domicil in 1871 : his sou B. 
was born in that year In England : — 
Held,: B.*8 domicil of origin was 
Eogllsh. — CoRBrDQK 1’. Bomkrvillk 
( 1914), 51 Sc. L, R. 40G.-H5COT. 

r. By adoption — In infancy.] 

— He Turosskl (1910), 12 W. L. li. 
083.— 43AN. 

B. ■ — — - FonnKs v, 

Bailey (1914), 14 E. L. R. 514.— CAN. 

t. By parents acquiring 

domicil of choice.]-^ WJjero a person le 
brought in infancy to a country which 
parents adopt us their dumicil of 


choice, that country may be regarded 
08 such person’s domicil of origin. — 
Horarts V, Rob ARTS (1903), 17 

E. 1). (J. 132.— S. AF. 

31 i. Adherence to.] — A domicil of 
origin is most difficult to be lost & most 
cosy to bo rcgaiiiod. — IjOWNdes v. 
UouoLAB (18021 24 Duul. (Ct. of Bess.) 
1391 ; 34 Be. Jur. 717.— SCOT. 

31 ii. Until abandonment — 

Ami acquisilMn of another.] — The 
domicil of origin win prevail until the 
party has not only aerjuired anotlior 
but has manifested & carried into 
oxocutioii an intention of abandoning 
his former domicil & taking anotlicr 
as his sole doniiclI.— BUKTON v. Fisher 
( 1828), Mihv. 183 ; 2 Ir. L. Roc. 152. - 
IR. 

31 iii. .1 — In qucsliou 

of domicil it is an ostablished principle 
t hat tlio domicil of origin must prevail 
until the party has not only acquired 
another, but has manifested & carried 
into oxeoutiou an iiiteuiion of abandon- 


ing his former domicil & acquiring 
another as his sole domicil. — M itnro 
V. Munuo (1840), 1 Robin. App. 492. — 
SCOT. 

31 iv. — Campbell 

V . Campbell (1861), 23 Dual. (Ct. of 
Bess.) 256 ; 33 Sc. Jur. IIO.-^SCOT. 

31 V — — — • - J Vm 

Steel (1888), 15 li. (Ct. of Bess.) 896 ; 
25 Be. L. 11. 075.— ^COT. 

31 vi. >.1 — Brooks v. 

Brooks’ Trustees (1902), 4 F. (Ct. of 
Boss.) 1014. — SCOT. 

31 vii. .] — A citizen 

of B. left before It was incorporated 
into the German Empii*e & never 
returned. During his absence he 
acquired temporary citizen rights in a 
foreign country which he subsequently 
allowed to lapse : — Held : his tem- 
porary acquisition of foreign citizen 
rights did not destroy his German 
nationality. — T he Treasury Wolff, 
11919] T. V. D. 25.-H5. AF. 



312 Conflict 

Sect. 3. — Crentiony adherence and revival of domicil: 

St4b-s eci. 1.] 

returned to France, & from that time having 
resided occasionally in both countries : — Held : 
he had not abandoned his original domicil. 

(2) Tlie validity of a will is to be determined 
by the law of the coimtiy where the deceased was 
domiciled at lus death. — De Bonneval v, De 
Bonneval (1838), 1 Curt. 850 ; 103 E. JX. 290. 
Annoialions : — As to (1) Refd. Anderson v. Laneiivillo (18.54), 

2 Ecc. & Ad. 41. As to m) Gonsd. hanouville v. Anderson 

(1860), 2 Sw. & Tr. 24. Refd. CYalfirie r. Lewin (1843), 3 

Cxirl. 43.5 ; Croker v. Hertford (1844), 4 Moo. I*. C. C. 339. 

Oenerally, Mentd. Hawarden v. Hiinlop (1861), 2 Sw. & Tr. 

150. 

33. — ^ .] — Ckookenden v. Ful- 

ler, No.* 22, an/e. 

34. ,] — ( 1 ) K. was bom in 

Scotland in 1757, being tenant in tail of a Scottish 
estate in strict settlement expectant on the death 
of his uncle. In 1773 he went to sea, & till 1805 
traded in ships chartered by the East India Co. 
but was not properly in their service. He spent 
the intervals of trading cliiefly in London, living 
in lodgings, but occasionally visiting Scotland. 
Having left- the service in 1805, he still resided 
in Ixxndon, partly for pleasure &; trying to got 
other employment. In 1812 he bought a farm 
in Scotland hired a residence there near the 
Scottish family entailed estate &. he became a 
justice of the peace & a country gentleman there, 
his sister acting as manager of his house. He kept 
this house till 1818 all the while spending about 
half t'lie year in London in lodgings & cohabiting 
with women in a clandestine manner. In 1812 
he met witli Miss C. in London cohabited with 
her in lodgings there till 1815, wlxen he bought a 
house for her in winch they lived. In 1820, 
having at that time given up the Scottish farm & 
house having no residence except that in which 
he & C. cohabited in London, they wont to Scotland 
for a few days & were married, returning & living 
in London afterwards. Ji. did not succeed to the 
Scottish estate till 1821, & his wife after visiting 
it part/ of each year & becoming averse to live 
'there, he let it in 1834 6: lived in TiOndon ever 
aftei-wards till his death in 1844 : — Held : at the 
marriage in 1820 II. had never lost his Scottish 
domicil of origin, <& children born before the 
marriage were legitimated by the law of Scotland. 

(2) If a man is seXtled in a foreign country, 

ill some permanent pursuit requiring his 
residence thei*e, a mere intention to return to his 
native country on a doubtful contingency will 
not prevent such residence from changing liis 
domicil of origin. 

(3) The domicil of origin must be presumed 
to continue until another sole domicil has been 
acquired by act/ual residence, with the intent/ion 
of abandoning the domicil of origin. — Aikman v. 
Airman (1881), 4 L. T. 374 ; 7 ,Jur. N. S. 1017 ; 
3 Macq. 854, H. L. 

Annotations As to (.3) Consd. A.-G. v. Rowe (1862), 1 

n. U C. 31 ; Moorhouae v. Lord (1863), 10 H. L. Ca'^. 273. 

Apia. A. ’G. V. Rluchcr De Wahl.statt (1864), 3 H. & C. 374. 

Cpnsd. Re Capdoviello (1864), 2 H. 8: C. 985. Generally, 

Mentd. Stuart V. Moore, Re Bute (1861), 4 L. T. 382. 

35. ,] — Testatrix, an un- 
married Englishwoman, in 1849 went to' reside 
abroad at the lioiise of her married sister at B. 
in Germany. Sh(‘ resided there, contributing 
towards the expcaisos of housekeeping, until 1 893, 
in which year sIk* died. Her property consisted 
of money invested in English securities, but she 
also possessed a valuable library, which she 
caused to be trartspoiXed to B. 8he occasionally 
came over to England with her married sister to 
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visit her friends & while in England in #Iay, 1854, 
she made her will, describing herself as now on a 
visit to my sister 0., bequeathing her property to 
trustees to pay the annual income to her sister 
for life for her separate use, without power of 
anticipation & with a power of appointment to 
her sister by deed or will. Female deft., as sole 
executrix, proved the will in the Probate Ot. 
Testatrix told her sister that if she survived her 
she should continue to live in Germany that 
nothing would induce her to return to England, 
except on an occasional visit. She also named 
the chui'chyard where she wished to be buried, 
where she was afterwards buried : — Held : (1) her 
acts & declarations did not show a si^icient 
intention to change her domicil, & assuming she 
intended to give up her English domicil, until 
she acquired a new domicil, her English domicil 
continued, & the Crown was entitled to legacy 
duty; (2) Succession Duty Act, 1853 (c. 51), 
applies to all persons wherever domiciled. 

(3) The proof lies upon the party who asserts 
the change of domicil (PiooTr, B.). — A.-G, v. 
Blucher De Wahlstatt (Countess) (18(14), 3 
H. & 0. 374 ; 5 New Bop. 135 ; 34 L. ,T. Ex. 29 ; 
11 L. T. 454 ; 10 Jur. N. S. 1159 ; 13 W. R. 163 ; 
159 E. R. 576. 

Annotations: — As to (1) Consd. Haldane r. Eckford (1869), 
L. K. 8 Eq. 631. Refd. Douprlas v. Douglas, Douglas v, 
Webster (1871), L. R. 12 Kq. 617. 

36. ,] — (1) The law is, beyond 

all doubt, clear with regard to the domicil of birth, 
that the pei'sonal status indicated by that term 
clings adheres to the subject of it until an 
actual change is made by which the personal 
slatus of another domicil is acquired (Lord 
Cairns, C.). The domicil of origin adlieres until 
a now domicil is acquired (Lord WESTiiURY). 
(2) The onus of proving a change of domicil is 
on the party who alleges it (Lord (yHEiiMSFORD). — 
Bell v. Kennedy (1868), L. R. 1 Sc. k Div. 307, 
11. L. 

Anmdalions : — As to (1) Consd. Wilson v. W'ilson (1872), 
L. R. 2 R. & 1). 435 ; Re, Mavrett, Chalincrs r. Wiiigtlold 
(1887), 36 Ch. D. 400 ; Winans v. A.-G., 11904] A. U. 287. 
iDistd. Iluntly r. Ga.«koll, [ 19061 A. 0. 56. Reid. Re Tootal’s 
Trust (1883), 23 Ch. D. 532 ; Rc Patience. I’atience v. 
Main (1885), 29 Ch. D. 976; Abd-ul-Mossih v. FaiTa 
(1888), 13 App. (-as. 431 ; Rc (h’aignish, C^raiguish v. 
Hewitt, [1892] 3 Ch. 180 ; WaddiniHon v. Waddlngton 
(1920), 36 T. L. R. 359. As to (2) Consd. Cosdagli v. 
Casdagli, [1919] A. C. 145. 

37. .] — ^A person’s domicil of 

origin remains unless he acquires a new domicil 
of choice by residence in another country with 
the intention of permanently residing t/liore. If 
he puts an end to his domicil of choice, his domicil 
of origin reverts. A mere intention to abandon 
the domicil of choice is not enough ; the abandon- 
ment must be animo et facto. — Re Marretp, 
Chalmers v, Wingfield (1887), 36 Oh. D. 400 ; 
57 1.. T. 896 ; 36 W. R. 344 ; 3 T. L. R. 707, C. A. 
Annoi<dion : — Consd. Abdallah v, Rickards (1888), 4 T. L. 11. 

622. 

38. .] — The onm of proving 

that a domicil has been chosen in substitution for 
the domicil of origin lies upon those who assert 
that the domicil of origin has been lost. The 
domicil of origin continues unless a hxed & settled 
intention of abandoning the fli’st domicil & acquir- 
ing another as the sole domicil is clearly shown. 

An American citizen left the United States 
lived many years in England, wliero he died, 
leaving by will a legacy on wliich tlie (’rown 
claimed legacy duty on the ground tliat testator 
had acquired a domicil in England : — Held: the 
onus of showing a change of domicil was upon the 
Crown & the proof of a fixed & settled purpose 
was not clearly made out & legacy duty was not 
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payable. — ^WlNANS v. A.-G., [1904] A. C. 287 : 73 
L. J. K. B. 613 ; 90 L. T. 721 ; 20 T. L. R. 610, 
H. L. ; revsg* 8. C, sub nom, A.-G. r. Winans 
(1901), 86 L. T. 608, 0. A. 

Annotations : — Consd. Casdaprii v. Casdaprli, [1919] A. C. 14.5. 
Be!d. Re De Almeda. Sourdis v. Keysor (1902), 18 T. L. R. 
414; Re James, Jam en r. James, (1908), 98 L. T. 438 : 
WaddlnKton r. Waddlnerton (1920), .36 T. L. R. 359 ; 
Lord Advocate v. Jaflfroy, [1921] 1 A. C. 146. 

39. Until extinguishment — By act of 

law.]—I}DNY V, IJdny, No. 19, mite, 

40. Revival — On abandonment of domicil of 
choice.] — (1) A British subject domiciled abroad 
must conform in his testamentary aci^s to the 
formalities required by the lex domiJlii even 
though he was a natural- bom subject & showed 
evidence of an animus revertendi & claimed to be 
considered & treated as a British subject. 

(2) For the purpose of the rule mohilia sequurdur 
'personam it is necessary to ascertain the national 
character of the person & in so doing the character 
acquired from the place of birth is first to be 
considered & is to prevail until the painty mani- 
fested & carried into execution an intention of 
abandoning the foimer domicil taking another 
as a fixed permanent domicil. Such a change 
of intention may be manifested by long residence, 
marriage, naturalisation, change of religion, or by 
the ])ei*son investing himself with the inivileges 
which could be acquired at Ins place of residence. 
On the intentional abandonment of such a domicil 
of choice the domicil of origin revives. 

(3) 'J'lie will & first two codicils of a British- 
born subject naturalised A resident in the Portu- 
guese dominions disposing of etfects in Portugal & 
in England & executed <fc purporting to be executed 
according to Portuguese law were admitted to 
probate, but two lat er codicils disposing solely of 
money in tiie British funds but not executed nor 
purport irig t o be executed according to Portuguese 
law refused probate. — S tanlicy v, Bernes (1830), 
3 Hag. Kcc. 373 ; 102 E. R. 1 100. 

Aniwtatwos : — Ah io (1) Consd. IIodprHon i’. Do Bcauchesnc 
(1858), 12 Moo. P. C. C. 286. Reid. Price v. Dewhiirst 
(1838), 4 My, & Pr, 76 ; Craicric v. Lowin (J84.3), ,3 Curt, 
435; (Vokor v. Hertford (1844), 4 Moo. P. C. C. 339 ; 
Jjauouvillo V. AikUtboii (1853), 21 L. T. O. 8. 209 ; Bremer 
V. Freeman (1857), 10 Moo. P. C. C. 506 ; Whicker r. Hunic 
(1858), 7 H. li. Cus. 125 ; Crispin v. Doglioni (18C3i 3 
Sw. & Tr. 96 ; Bloxani v. Favre (1883), 8 P. D. 101. 
As to (2) Reid. A.-G. V. Dunn (1840), 6 M. & W. 511 ; 
Amlerson v. Laneuville (1854), 9 Moo. P. C\ C. 325. As to 
(3) Consd. De Bonneval v. Do Bonuevat (1838), 1 Ciu-t. 
860. 

41. — — domicil of origin 

does not revive until an acquired domicil is fm^y 
abandoned. 

(2) A domicil once acquired remains until 
finally abandoned or another is acquired ; the 
length of time is not important, one day will be 
suflicient, provided the animus exists : if a person 
goes from one country to another, with the inten- 
tion of remaining, that is suflicient ; whatever 
time he may have lived there is not enough, unless 
there be an intention of remaining. 

(3) A person, in order to make a valid will, 
must conform to the law of the country where be 
is domiciled ; just an wliere he makes no will, 
he muvst be supposed to have intended distribution 
according tu the law of that country. 

(4) A native Scotsman, having, by employment 
in the military service of the East India Co, 
acquired a domicil in India : — Held : by his 
return to Scotland on leave an into manendi his 
original domicil did not revive, the painty still 

40 i. Revival— On abandonment of 
(umiifil of ch-oice .] — Where a person 
leaves liis (iomloil of choioo without 
any lutentlon of returning, his donUoil 
of origin is immediately restored, & 


holding his commission & being liable to be called 
upon to return to India, & intending to return if 
called upon to do so. — Craigie v, Lewin (1843), 
3 Curt. 435 ; 2 Notes of Cases, 186 ; 7 Jur. 619 ; 
163 E. K. 782. 

Annoiations : — As to (1) Consd. Aikman e. Aikman (1861), 

4 L. T. 374. As to (4) Consd. Hodgnun v, De Beauchesno 

(1858), 12 Moo. P. C. C. 286. Refd. B'orbes v. Forbes 

(1854), Kay, 341 ; Jopp v. Wood (1864), 34 Bcav. 88. 

GenerallVt Refd. A.-G, v. PottJnger (1861), 6 H. & N. 741. 

42. ,] — Hoskins v, Matthews, 

No. 120, post, 

43. .] — Udny V, Udny, No. 19, 

ante, 

44. — Testator was bom in Scot- 

land in 1797. In 1822, his father with all his 
family, including testator, left Scotland perman- 
ently & emigrated to New Brunswick. In 1846 
testator came to England, entered himself at C. 
College, Cambridge, in 1850 took a degree. He 
was soon afterwards ordained. He returned to 
America &; between 1850 & 1854 was professor of 
mathematics at colleges in Virginia, Pensylvania 
Si Olxio, In 1855 he returned to England, resided 
for some time in college at Cambridge & took 
occasional clerical duty in Cumberland & other 
places, including Rouen. Ilis most permanent 
engagement was at a small parish near Cambridge, 
where he served the church, residing during the 
week at his college. Between 1860 & 1805 he 
visited America, & in a letter written from New 
Brunswick in July, 1804, he expressed his intention 
of settling himself among his friends in the United 
States. Tills intention was not carried out in 
consequence of the war & liis subsequent illness. 
He died in 1809 in England. His property was 
invested in American secuiities & the 6X01*8. of 
his will were citizens of the United States of 
America : — Held : if testator ever acquired a 
New Brunswick domicil he had abandoned it, & 
if he did not subsequently acquire an English 
domicil lie was domiciled in Scotland, his domicil 
of origin having reverted. — Thompson p. Birch, 
[1876] W. N. 278, C. A. 

45. ,] — (1 ) In order to change his 

domicil of origin a man must voluntarily fix his 
solo or principal residence in a country which is 
not liis country of origin with the intention of 
residing there for a period not limited as to time. 
The domicil sq acquired may be put an end to 
simply by abandoning it without acquiiirig a new 
domicil of choice, & in such a case the domicil of 
origin reverts. 

(2) Naturalisation is neither essential to nor 
conclusive of domicil ; it is important as evidence 
of an intention to reside permanently. 

K., an Englishman, emigrated to the United 
States of America in 1851, where he carried on a 
sliocmaker’s trade ; in 1856 ho was admitted as 
a citizen of the United States of America. He 
buried his first wife in America, & remarried there 
in 18(H) ; — Held : he had acquired an American 
domicil of choice. 

K. left America in 1867, without the intention 
of ref Aiming, li>'ed an unsettled life in England, 
where he made; liis will. He died sudde^y in 
Jersey, in 1871: — Held: his English domicil of 
origin had reverted. — King v, Foxwell (1870), 
3 Ch. D. 518 ; 45 L. J. Oh. 693 ; 21 W. R. 629. 
Annotaiions : — As to ( 1 ) Consd. Re Orovo. Vaurher r, 

Troasuiy Solicitor (1888), 40 Ch. D. 216 ; A.-G. v. WliiaiiH 

(1901), 85 L. T. 508. Refd. Doucct i\ Googhogau (1878), 

9 Uh, J). 411. 


retain od until iic acquhes a now 
domicil of choice. — S trike v , Gucich 
(1879), O. B. & F. 50.— N.Z. 

40 ii. .] — llomoval from 

the Union under Act 22 of 1913, 8. 22, 


extinguinhes a domicil of choice & 
revives the domicil of origin until a 
new domicil of choice is acquired. — 
Kr p. Donklly, [19151 W. L. D. 29.— 

S. AF. 
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Conflict of Laws. 


Sect 2. — Creation, adherence and revival of domicil: 
Suhsecta. 1 & 2. Sect 3 : Svb-sect 1, i.] 


46. 


*.] — In 1865 a domiciled Manx- 


man came to England & married an Englishwoman 
& resided in England for twenty years. At the 
date of the marriage the wife was entitled to a 
vested reversionary interest in a legacy which 
fell into possession in 1885. In 1876 the husband 
& wife returned to the Isle of Man, where the 
husband carried on business till 1878, when he 
became insolvent & executed a deed of assignment 
of all his property, including liis wife’s interest in 
the legacy, for the benefit of his creditors. In 
1880 the parties returned to England, where they 
resided till 1882, when the husband went to Mexico 
to seek employment. The doctrine of a wife’s 
equity to a settlement is unknown to Manx law : — 
Held : the Manx domicil of the husband, which 
had been lost by the twenty ycais’ residence in 
England, reverted on his return to the Isle of Man 
& nothing happened afterwards to re-establish 
the English domicil, & as the domicil was therefore 
Manx the wife’s equity to a settlement could not 
be asserted.— Jfc Maksi^nd (1880), 65 L. J. Oh. 
681 ; 64 L. T. 036 ; 34 W. R. 640 ; 2 T. L. 11. 008. 

/-‘Difltd. He Do Niools, De Nicola v. Curlier, 

lloacj 1 Cll. 40*1. 

47. .] — lie Marrett, Chalmers v. 

WiNaFiET.D, No. 37, ante. 

48. — III 1839 N., a domiciled 

l^glishwoman, being then an infant, married in 
France a Frenchman, l^eviously to the marriage 
she entered into a notarial contract dealing with 
her property according to French law. There 
were children of the marriage. In 1845 she 
separated from her husband & went with her 
children to reside in Jereey. In 1849 an act of 
separation of property between the husband & 
wife w’^as made by the Royal Cts. of Jersey. In 
1853 N., believing her husband to be dead, vrent 
through the ceremony of mariiage with B. & 
accompanied liim & her children to New South 
Wales where she lived until her death in 1870. 
Her husband did not in fact die until 1877. In 
1878 she made a will by which she left all her 
piopciiy to B.;— 7/e/d; (1) by going to New 

Sout h Wales N. had acquired a new domicil there, 
inasmuch as there were present both the elements 
necessary for such acquisition, namely, the factum 
& the animua manendi ; but even if not so, it 
must be taken that she had abandoned her French 
domicil A that her English domicil of origin had 
revived ; (2) the valitlity of the notarial contract 
must be decided according to the law of her 
domicil of origin &; consequently she being an 
infant such contract was invalid ; therefore there 
was nothing to prevent her making a wdll or to 
disentitle B. to take under it as against> the children 
of the French marriage. — lie Cooke’s Trusts 
(1887), 56 L. J. (^h. 637 ; 56 L. T. 737 ; 35 W. R. 
608 ; 3 T. L. 11. 558. 

Change.]— ,SVc Sect. 3, post. 


Sub-sect. 2. — i)o3UciL of Choice. 

49. Created by party.] — Udny v, Udny, No. 
19, ante. 


Requisites of acquisition.] — See Sect. 3, sub- 
sect. 1, B., post 

Abandonment oL] — See Sect. 3, sub-sect. 2, 
post 

Sect. 3.— CHANGE OF DOMICIL. 

Sub-sect. 1. — In General. 

A. Domicil of Origin, 

50. Intention 6c act necessary.] — (1) The pur- 
chase of a house to reside in is a strong point in the 
question of domicil. The circumstances con- 
nected with the purchase show an intention of 
permanent abode there. 

(2) Occasional or even annual visits to a place 
of former domicil are not sufllcient per sc to retain 
that domicil. 

(3) Intention alone is not suificient to change 
a domicil. 

(4) Stronger facts are required to change a 
domicil of origin than an acquired domicil. 

(6) An intention to abandon an acquired 
domicil, which is not a mere temporary I'esidencc, 
upon a certain contingency happening, does not 
destroy that domicil. 

(6) A. was bom in Ireland, where he inlicrited 
a considerable landed estate, which belonged to 
him till his death. At nineteen he was sent to 
France to bo educated & there formed an attach- 
ment to L., who, during the French Revolution, 
saved his life & procured his escape to England. 
For about forty ycai's afterwards he resided in 
England, in a house wliich he occupied, until ho 
adveitised in the French papers for L,, of whom 
he had lost sight. On discovering her, he sold oil' 
all his furniture &> broke up his English establish- 
ment & went to France & lived for thirteen years 
with L., in a house which they bought jointly, till 
his death which took place there. During all this 
time he never returned to Ireland & only visited 
England periodically for purposes of business ; 
but he used to say, if L. died, he would return A 
live in England. Almost all liis property was 
j money in the English funds : — Held : his domicil 
i was France. — Anderson v, Laneuvilijs (1854), 

I 9 Moo, P. C. C. 325 ; 2 Ecc. & Ad. 41 ; 24 L. T. O. 8. 
281 ; 14 E. K. 320, P. C. ; affg^ 8. C. suh nom, 
Daneuvjlle V, Anderson (1853), 21 L. T. O. 8. 
209 ; subsequent proceedings^ sub no7n, Laneuville 
V, Anderson (1860), 2 Sw. & Tr. 24. 

Annoiediona : — As to (1) & (2) Reid. HohMiih r. Matthews 
(1855), 24 L. T, O, H. 231. As to (6) Consd. Bremer v. 
Freeman (1856), Dea. & Sw. 192. Refd. Deoso v. Kelly 
(1852), 2 kob. Eccl. 610; Bremer v. Froomau (1857), 10 
Moo. P. C. C. 232. 

61. .] — (1) The presumption of law is 

against the intention to abandon the domicil of 
origin. 

(2) Length of residence in a foreign country 
2 )cr se, according to time & circumstances, raises 
a presumption of intention to abandon the domicil 
of origin, & to acquire a new domicil, but such 
presumption may be rebutted by facts, showing 
that there was no such intention. A change of 
domicil is not to be inferred from the fact of a 
lengthened residence in a foreign country. To 
constitute a change of domidl it must bo animo 
ei facto. 


PART II. SECT. 3, SUB-SECT. 1.- 

fiO V, thtentUm <t’ act n(‘cv8sar'U.]-' 
uomicil of origin contluuoH iinlea 
lixod & settled iatenUon (»f abaador 
It & acquiriaK auother is (dourly sho 
r^’niEMAX V, COLKMAN, (1919 J 
W. W K. 490.— CAN. 


61 i. Presumption against change of 
domiml — Intention rf* act necessary .] — - 
The domicil of nrigla will ho presuaied 
to c,oatlnne ant 11 a new one is acqalred. 
T() olfect a chauge of the donuell of 
origin there mast not only be a change 
of roHideace but an InteuUou to abandon 


the former domicil & acquire another. 
Long-continued residence is strong 
evidence of Intent to change the 
domicil, but alone &; uuaocomnauied 
by the intent will not efioot the change. 
The question is. in all oases, a question 
of laot to be determined by me par- 
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H., a domiciled Englishman in the military 
service of the East India Oo., came to England from 
India in the year 1829, upon furlough. By the 
rules of the service, H. was liable at any time to 
be recalled to India on active service. In the year 
1838, he acquired the brevet rank of Major-General 
in Her Majesty’s army. While on furlough in 
the year 1832, he went to France, where he r<*8ided 
with his wife & daughter & died there in 1855. 
He occupied lodgings during that time in Paris. 
He also purchased a burial-place for liis wife, who 
died & was buried there &. purposed to bo buried 
there himself. Ills residence in Paris was not 
continuous, as he frequently came to England & 
Scotland upon Ausits, but lie had no permanent 
abode in either of those count -ries, nor did he give 
up his lodgings in l^aris during tliese visits. All 
Ins property, except the furniture of the lodgings 
in Paris, was in England : — IlcJd : (3) it was not 
competent to 11. to acquire a domicil in a foreign 
state, as such domicil was incompatible wdth the 
obligations duty of an olTlccr in the military 
st;rvice of tlie Qut'cn <fc tlni East India (’o ; (1) the 
presumption of law arising from his profession & 
status wiis against, any intention by U. to abandon 
liis original domieil Ar acquire a new domicil in a 
foreign state, as it would be inconsistent to presume 
an intention contrary to his duty as an olhcer in 
the inilitaj-y service of Her Majesty k the Ea.st 
India (V). ; (5) England being the domicil of origin 
of 11., the Ohxift prohfwdi was upon the. party wdio 
alle*ge‘el H. had abandoned it k liad acquii’od another 
domicil, to establish that proposition ; ((5) the 

presumption raised by Jl.’s re^sidenee in France, 
of his intention to acquire a Frencli domicil, was 
rebutted by th(‘ facts jjrovejd in evidence. — 
lioDosoN r. 1)K Beattcuicsnk (1858), 12 Moo. 

G. 0. 285 ; 33 L. T. O. 8. 30 ; 7 W, H. 397 ; I t 
E. ]{. 920, P. (). 


AiuMiaiumn :—Aii to (1) Refd. ( ^rookeiidcn r. Fuller (18r){>), 
Sea. & Sill. 3. Afi to CJ) Consd. Huiniltou v. Dallas (1 875), 
1 Ch, D. 257 ; He Fatience, I’af.k'iice v. Muiii (1885), ‘2U 
Cl). J). 1)70. Refd. Maxwell v. Maf;lnre (18G0), *2 L. T. G5 ; 
M<)orho)iKC r. Lord (IbG.'D, JO H. L. Cas, 272; Jopp v. 
yVood (1805), 4 DeCl. J.& Sin. GIG ; Kin^v. Foxwcll (18^1), 
4,) L. ,J. CJi. GU3 ; Doucet- r. (jrOojyheRuii (1878), JJ (li. J). 
441 ; A.'U. r. Wiuaus (M)Ot), 85 L. T. .508. As to (3) 
Consd. A,-U. V. Dottiuger (18G1 ), G H. N. 733. Expld. /ic 
Mitchell, hx p, Cimniiiprliaui (1881), 13 Q. H. D. 418. 
As to (4) Consd. Hamilton v. Dallas (1875), 1 C’li. I). 257. 

00 Consd. He Mitchell, 1^:t p. Cuiuilnghuni (1884), 
13Q. D. D. 118. 

52 , .] —In order to lose a domicil of origin 

k to acquire a new domicil, a man must intend 
quatcnm hi illo cxuerc patrianu It is not enougJi 
for him to take a Jiouse in the new country, even 
with the probability k the belief that he may 
remain there all the days of Ids life. Change of 
l esidence alone, however long continued, does not 
effect a change of domicil as regulating the testa- 
nientary acts of the individual. There must be an 
intention to change the domicil. 

O., born in Scotland, went to India k acquired 
an Anglo-Indian domicil. On his return to 
Europe he settled in Scotland, at his native ph'ice, 
occupying the family estate. After some years he 
left Scotland, whore, however, he still kept up his 
house k w^ent to France, chiefly for the benefit of 
his health k for special reasons k rented an un- 
^rnished house there till he died, in France ; — 
Meld : Scottish domicil had been re-acquired k 
had not been changed by the residence in France. 


A mere change of residence, however long con- 
tinued, does not effect a change of domicil in a 
testamentary sense, unless there is also an intention 
to change the domicil, or throw off his native 
country ; €,g, if an Englishman go to France he 
must not only reside in France, but intend to 
become a Frenchman instead of an Englishman, 
before his domicil will be hold changed. — Moor- 
house V. Lord (1803), 10 H. L. Oas. 272 ; 1 
New Rep. 555 ; 32 L. J. (^h. 295 ; 8 L. T. 212 ; 9 
Jiir. N. S. 077 ; 11 W. R. 037 ; 11 E. R. 1030, 
H. L. 

Annoiations : — Consd. He Mitchell (18G3). 33 L. J. Ch. 187 ; 
Allardice v. Onslow (ISGG. 33 L, J. Ch. 434 ; Re Cap- 
deviclle (1864), 2 H. & C. 985 ; Drovon v. Drovon (1864), 
4 New Rep. 316 ; Pittr. im (1864), 10 L. T. 626 ; Jopp v. 
Wood (1865), 4 Do G. J. & Siu. 61G ; Haldane v, Eckford 
(1869). L. R. 8 Eq. 631 ; Dnmol v. Brunei (1871). L. 11. 12 
Eq. 298 ; Kint? v. Foxwell (1876), 45 L. J. Ch. 093 ; A.-G. 
u. Winans (1901), 85 T. 508. jRefd. A.-G. v. Blueher de 
Wahlstatt (1864), 3 II. iC C. 374 ; Sharpe v. CVispln (1860), 
L. R. 1 P. & D. 611 ; Udny r. Udny (1869), L. K, 1 
Sc. & Div. 441 ; Douglas v. DouglaB, DougUts v. Wobster 
(1871), 25 L. T. 530 ; Winans v. A.-G., [1904] A. C. 287 ; 
Huntly V. GohIvoH, [1906] A. C. 66 ; Re Janies, JairiOH v. 
James (1908), 98 L. T. 438 ; Casdagli v. Casdagli, 11919] 
A. C. 145. Mentd. Re Lord’s Estate, Lord v. Lord (1807), 
17 L. T. 105. 

53. .1— Jopp r. Wood, No. 18, ardc, 

54*. How proved.] — (1) For many purposes 

a domicil of origin requiies more to change it tlian 
a domicil of acciuisition, k in order to prove that 
the domicil of an adult of sound mind has been 
changed an intention on his part must be shown. 
It might be convenient to insist as evidence of the 
requisite intention on the proof of a desire to change 
the civil status of the party, as that would leave 
the question to bo governed by tiio domicil of 
origin, but such although the stricter rule is not 
that of the law of England. All which that law 
requires is proof of an intention to si.dtle in a new 
country as a permanent home. If that is proved 
certain higal consequences ensue, whet.her intended 
or not, k even although perhaiJS the exact contrary 
of those consequences may Jmve been intended. 
The evidence necessary to support the intention 
must be either express, or sucJi as to show that if 
the question had been formally submitted to the 
))arty whose domicil is in dispute ho would have 
de<*lared his wish in favour of a change, i.e, such an 
intcuition must be proved to have actually existed 
in the mind of the party, or it- must ajipear that it 
was reasonably <;ertain it would liave existed, if the 
question had arisen in a form requiring a deliberate 
k solemn determination. 

(2) The widow of a domiciled Scotsman filed a 
bill in this ct. for the administration of her 
husband’s estate, under an English will, k prayed 
inter alia that her infant children should elect k 
collattv. in ordei' to enable her to iiscoi'Uiin her 
rights k remedies according t-o Scots law, k insisted 
on a Scottish domicil. ’J'he residuary legatee under 
the English will filed a cross bill, to establish an 
Englisli domicil k for the adihinistratiori of the 
estate accordingly : — Held : the questions raised 
by tlie widow were well raised, k could be disposed 
of by this ct. 

(3) A cliild of Scottish parents for some time 
resident in England, who was born there k was for 
many years liimself a resident with his wife k 
chihlren there, died k was buried in England : — 
Held : he had not lost his Scottish domicil of 
origin. — Doucjlas v. Hougi.as, Douglas v. 


ticular circiiuistancea of each ease. — 
Davis v. Adair, [1895J 1 J. Ji. 379.— 

In* 

II *1 — Tl*® ri* does not 

liglitly presuiuo Ju favour of a cliaugo 
of donucii of origin ; but, where the 
evidonoe BatlBhes a careful mind that 
there has been not merely a ohange of 


roMidence into tlio new country but 
also an lutentiou of estaldisliing a 
permanent home there, the ct. will 
find that a domieil of choice has been 
acquired. — Cucar v. Clear (1913), 4 
O. 1». D. 835.— S. AF, 

62 i. Mvst not be tdicn 


separately .] — NelUior lengtii of time 
nor inUuition. taken separately, will 
do to establish a change of domieil of 
origin, although tho two taken together 
may work a change. - Walcott v. 
WaiaoTT (1915), 48 N. y. H. 322. — 
CAN. 
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Conflict of Laws. 


Sect 3 . — Change of domicil: Sub' sect 1, -4. B.; 

sub-sect. *2, A.] 

Webster (1871), L. R. 12 Eq. 017 ; 41 L. J. Ch. 
74 ; 25 L. T. 530 ; 20 W. K. 55. 

Annotations: — A8io(})Sc (3) Consd. Platt v. A.-O. of New 
Sooth Wales (1878), 3 App. Cae. 336 ; Winans v. A.-Q., 
11U04] A. (J. 287. Kefd. Douoet V. Oeoghogran (1878), 9 
Ch. 1). 441 ; lie Garden (1895), 11 T. L. H. 167 ; Casda^rli 
V. Casda^yli, [1919] A. C. 145. ihmeraUy, Refd. Re Han- 
cock, Hancock V. Pawsou, [19051 1 Ch. 16. 

Sufficiency of proof .] — See Sect. 3, sub- 
sect. 2, post. 

55 . Presumption against change of domicil.] — 
Hodgson v. He Beauciiesne, No. 51, ante. 

56 . Stronger presumption against acquisition 
of domicil in foreign country — Than in country 
where not foreigner.] — Hodgson v. He Beau- 
CHESNE, No. 51, anti\ 

57 . ,] — (ij That place is properly 

the domicil of a person in which ho lias volun- 
tarily fixed the habitation of himself &; his family, 
not for a more special & temporary purpose, but 
with a present intention of making it his permanent 
home, unless & until something which is un- 
expected or uncei’tain shall occur to induce him to 
adopt some other permanent homo. 

(2) To constitute an acquired domicil two things 
must concur, residence tS: the intention of making 
it the home of the party. 

(3) Slighter evidence is required to warrant 
the conclusion that a man intends to abandon an 
acquired domicil, & to resume his domicil of origin, 
than is necessary to justify the conclusion that he 
moans to abandon his domicil of origin k to acquire 
a new one, 

(4) It requires stronger k more conclusive 
evidence to justify the ct. in deciding lliat a man 
has acquired a new domicil in a foreign country 
than in one where he is not a foreigner. 

A person was born in Scotl.and, resided many 
years in India, returned to Scotland k lived in his 
paternal house for six years ; then resided in 
France for six >'ears, k died at Boulogne, on his 
return from a journey to Scotland, where he had 
been for some weeks. He was said to have pre- 
ferred France k to have been annoyed by his 
neighbours in Scotland. He had apartments at 
Paris & furnished tlnmi handsomely. He sent for 
his horses, but not for his furniture or plate, from 
Scotland. He never let his )»aternal estate, k 
attended to the management of it ; — Held : he 
had not abandoned his Scottish domicil. — J^OHD r. 
Colvin (185U), 4 Drew. 306 ; 28 L. J. Ch. 301 ; 32 
L. T. O. S. 377 ; 5 .Tur. N. S. 351 ; 7 AV. K. 250 ; 
02 E. B. 141 ; .suhsegiicnt iirocccdings (1800), 1 
Hrew’. k Sm, 21 ; 3 L. T. 228. 

Annofafions : — As to (3) & (4) Consd. Crookcudon v. Fuller 
(1859), 8eu. & Sm. 3. Expld. Jopp v. Wood (1864), 31 
Beav. 88. Refd. Stirling-Max well v. CartwrigJit (1879), 48 
L. J. Ch. 562. 


58. Presumption In favour of original domloil.] 

— (1) A change of domicil must be a residence sine 
animo revertendi. A temporary residence for the 
purposes of health, travel, or business does not 
change the domicil. 

(2) Every presumption is to be made in favour 
of the original domicil. 

(3) No change can occur without an actual 
residence in a new place. 

(4) No new domicil can be obtained without a 
clear intention of abandoning the old. — T he 
Lauderdale Peerage (1885), 10 App. Cas, 602, 
H. L. 

Annotations: — As to (2) Refd. Winans r. A.-G., [1904] A. C. 

287 ; Casdagll v. Casdagli, [1919] A. U. 145. Generally, 

Mentd. The Lovat Peorago (1885), 10 App. Cas. 763. 

59. By British peer.] — (1) A peer of the 
British Parliament is not, by reason of his obliga- 
tion to attend the House of Peers whenever his 
presence there is required, incapacitated from 
acquiring a domicil of choice in a foreign country. 

(2) A dc facto domicil governing the succession 
to personal property of which lie dies mtestato 
may be acquired in France by a foreigrier who has 
not obtained the Government autliorisation im- 
posed by the Code Napoleon, Art. 13, as tin? con- 
dition for enjoyment by a foreigner resident in 
that country of full civil rights. — Hamilton v. 
Dallas (1875), 1 Ch. I). 257 ; 45 L. J. Ch. 15 ; 33 
L. T. 495 ; 24 W. R. 204 ; subsequent proceedings 
(1878), 38 L. T. 215. 

Annotation :~-A8 to (2) Refd. Casdagll v. Caadagli, [1918] 

1*. 89. 

Proof of change of domicil.] — See Sect. 3, sub- 
sect. 4, post. 

B. Domicil of Choice. 

60. Evidence required.] — A nderson ik Laneu- 
viLLE, No. 50, ante. 

01 , ,] — Lord r. Oilvin, No. 57, ante. 

02 , ,j — J opp v. Wood, No. 18, ante. 

63. Intention & act necessary — Mere abandon- 
ment not sufficient — Party in Itinere to intended 
domicil.] — An acquired domicil is not lost by mere 
abandonment, but continues until a subst.*quent 
domicil is acquired, which can only be, animo et 
facto, unless the part y die in itinere, tow’ard an 
intended domicil.- MirNKOK v. Douglas (1820), 
5 Madd. 379 ; 50 E. R. 940. 

AnnotaHuns : — Consd. Lyall r. Patou (1856), 25 L. ,1. Gk- 746 ; 

Jopp V. Wood (1865), 34 1.. J. CU. 212; Udriy v. Udiiy 

(1869), L. U. 1 8(i. & DLv. 441. Refd. Forbes r. iMirbos 

(1851), Kay, 311 ; Hodgaoii v. Dc Boaiichesuo (1858), 12 

Moo. P. C. C. 286. 

04 , Mere intention of leaving not suffi- 

cient.] — Tie Marrett, Chalmers v, Wingfield, 
No. 37, ante. 

05 , Party in itinere to intended domicil.] 

— Forbes v. Forbes, No. 21, aide. 

No. 03, ante. 

,1 — See, further. Hub-sect. 2, F., post. 


58 i. PrcHinnption in favour of 
oriffimil domicil ,] — ^Althoiigh very clear 
evidence is in general neccHHary to 
ealablifiih a change of the domicil of 
origin, much nlighter evidence is 
Hulficlont where the existence of the 
domicil of origin rests only on legal 
presumptions.— Sells v. Kbudes 
(1905), 26 N. Z. L. K. 87.— N.Z. 

58 ii. .] — CUrcumstanres which 

would warrant the liifereuco of a 
change of residence from oue province 
ill (L, wherein a perHon haH ids domicil 
of origin, to another i>rovince would 
not necessarily w'arrant the inference 
of a change to u foreign domicil. — • 
FAinrinu) v. Mi’Gtllivuav (J911), 16 
W. L. R. 5 62. --CAN. 

PART II. SECT. 3, SUB-SECT. 1.— B. 

u. General rule .] — The domicil of 
choice may be more readily abandoned 


than a domieil of origin. - 
V. WiUTEUousK (1900), 21 N. 8. W. L. U. 
16 ; 17 N. 8. W. W. N. 123.— AUS. 

60 i. Evidence, required .] — In the 
abscue-o of evidence of a contrary 
Intention, the acquirement of n 
domicil of choice may be inferred 
from the circuiiistanroH under which a 
pernon left his domieil of origin & the 
length of his residence in the iurls- 
diction whore the domicil of choice Is 
alleged to have been acquired . — lie 
Seilo Estate, [1918J 1 W. W. R. 411. 
-CAN. 

60 ii. .]■ -Where a domicil of 

origin is proved it lies upon one nssert- 
ing a oiiange of domicil to CHtnbliflh 
it ; no iiresuiuptioii of change of 
domicil arises from mere chango of 
residence. — Coi.eman v. Colkman, 
[19191 3 W. W. R. 490.— CAN. 


63 i. Intention <f’ act necessary — 
Mere ahandonmevi not sufficient.] — A. 
had acquired a domicil of choice in C. ; 
he left hlri wife & w^ont to live in T. for 
some years : —Held : there was no 
proof tliat he had changed his domieil. 
— Adams v. Adams (1882), 2 8. C. 24. 


Imprisonment not suffl- 

ient ..] — Confinement in prison in 
mother country is not an abaudon- 
iient of an acquired domicil. — Moffat 
». Moffat (1866), 3 W. W. & A‘H. 

17 AITfi 


y. — — .] — A. was born 

ti C., & acquired a domicii lii N.S.W. 
le was imprisoned in Q. for a long 
erm ‘.—Held : his N.8.W. domicil 
Fas not abandoned. — VViiiTKHOuaR v. 
Vhiteiiousf. (1900), 21 N. 8. W. L. R. 
.6 ; 17 N. 8. W. W. N. 123.— AUS. 
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66. Resldenee in another country for two 
years for temporary purpose.] — A Scotsman who 
had acquired a domicil of choice in England, went 
to reside for two years in France & then returned 
to England, where he died. By an unsigned testa- 
mentary instrument in the Scottish form, & con- 
taining several technical words of Hcottish law, 
which had been admitted to probate in England, he 
purported to appoint the residue of his personal 
estate to his natural daughter, & failing her & her 
issue, the life-rent of the residue to belong to & be 
enjoyed by her husband, if she should have left a 
husband surviving her, & failing his d. ughter & 
her issue & on the decease of her husband, either 
before or after his daughter, he appointed his 
brother for his life-rent use, ^ his lawful children, 
or their issue in fee or remainder, his residuary 
legatees. The daughter never married : — Held : 
the domicil of testator being English & there being 
no indication that testator intended the will to be 
construed according to Scottish law, the will was 
to be construed as an English will, & upon the true 
construction the personal representative of the 
daughter was absolutely entitled to the residue. — 
Bradpoiu) V, Young (188.5), 29 Ch. 1). 017 ; 53 
L. T. 407 ; 33 W. R. 800, C. A. 


Sub-sect. 2.-“ Evidence op Change of Domicil. 

A. Expressions of Intention, 

67. General rule — Cannot override acts.] — 
The expression of an intention not to renounce a 
domicil of origin cannot pi-evail against the inten- 
tion &. facts collected from the acts of the party, if 
those are otherwise sullicieiit to constitute a domicil 
abroad. 3iierefore, where a testator left England, 
<fe took up his residence at Hamburgh, & the facts 
showed that he int('nd(id to live there perma- 
nently, & he did live tSc die there : — Held : his 
domicil was tliere, notwithstanding that in a will 
made during a visit to England, testator said that 
although h(i intended to return to Hamburgh, he 
did not moan by sucli declaration of intention to 
renounce his domicil of origin as an Englishman. — 
He 8teeh (1858), 3 H. N. 594 ; 28 D. J. Ex. 22 ; 
32 L. T. O. S. 130 ; J57 E. R. 00(1. 

Annx)tatum8 : — Consd. lie ISlarrott, Clialniers v. Winfirfleld 
(1887), a T. L. H. :m. Refd. A.-O. v. l^oUingcr (1861), « 
H. & N. 788 ; Winans r. A.-G., 111)01] A. C. 287 ; CaadagU 
V. Caadagli, 11919] A. C. J48. 

Form & contents of wills.] —*SVf?, further. Sub- 
sect. 2, C\, post. 


68. General rule— Cannot override acts.] — (1) If 

the acts of a person reasonably indicate that he 
intends to make his liome for an indefinite period 
in a foreign country, the fact that he declares from 
time to time his intention ultimately to return to his 
native country wdll not be sulficiont to prevent his 
acquiring a domicil of choice in the foreign country. 

(2) Domicil as distinguished from allegiance 
discussed (see No. 26, mite), — A.-G. v, Winans 
(1900), 83 L. T. 634 ; 65 J. P. 8 ; 17 T. L. R. 94, 
D. O. ; affd, (1901), 85 L. T. 508, C. A. ; revsd, on 
other grounds, sub norn. Winans v, A.-G., [1904] 
A. C. 287, II. L. 

Aniwtations : — A» to (1) Consd. Casdagli v, Casdogli, [1919] 
A. O. 145. Refd. lie Do Almoda, Sourdis v. Keyeer (1902), 
18 T. L. R. 114 ; Re .TauiCH, James v, James (1908), 98 
L. T. 488 ; Waddingtoii v, Waddlriglon (1920), 36 T. L. R. 
.359 : Lord Advocate v. .laffrey, [1921] 1 A. C. 140. As to 
(2) Reid. Waddingtoi • Waddiagton (1920), .36 T. L. R. 359. 

69. To renounce domicil — Death abroad.] — 

An Englishwoman resided uninterruptedly in 
France for a period of fifteen years, without any 
business or occupation in that country ; renting 
apartments upon lease, and making declarations 
never to return to England ; providing, moreover, 
a vault in the cemetery of Pfere la Chaise in Paris, 
where she expressed her wish to be buried. In 
1842, she made a will in Paris in the English form, 
executed according to the Wills Act, 1837 (c. 26), 
but not in accordance with the requirements of the 
French law. By this will she bequeathed personal 
property, the bulk of w^hich was in the English 
funds, to paities resident in England. The 
deceased at the time of making the will & at her 
death was not naturalised in France, nor had she 
obtained any authorisation as required by the 
13th Art, of the Code Napoleon. 

Held: (1) by the jus gentium deceased was 
de facto domiciled in France, A the authorisation 
of the French Government was not necessary in 
order to give the right of testacy. 

(2) The will not having been executed in con- 
formity with the requirements of the law of the 
domicil, was invalid, & probate refused. — ^Bremer 
V. Freeman (18.57), 10 Moo. P. C. C. 306; 29 
L. T. O. S. 251 ; 5 W. R. 618 ; 14 E. R. 508, P. C. 
Annoiaiions : — As to (1) Refd. Hojigson v. Do BoauoheRne 
(1858), 12 Moo. P. U. C. 285 ; Grookendoii r. Fuller (1859), 
1 Sw. & Tr. 441 ; Hamiltou v. Dallas (187.5), 1 Ch. D. 257. 
As ft) (2) Consd. Crookenden v. Fuller (1859), Sea. & Sm. 
8. Distd. HamiHoiiv. Dallas (1875), 1 Ch. D. 257. Oonsd. 
Pepin V. Bruyfero, [19001 2 Ch. 501 ; Rc l*riec, Tomlhi r. 
Latter, [1900] 1 Ch. 442. Refd. Whieker v. Hume (1858), 
7 H. L. Cat*. 124 ; Crispin i\ Doglioui (1868), 2 New Rep. 
290 ; Bloxam v. Favre(1883), 8 J\ D. 101; Barretts v. 
Young, [1900] 2 Cli. 839 ; Re Martin, Loustalan v. 


PART II. SECT. 3, SUB-SECT. 2.— A. 

67 i. General rule — Cannot override 
arts.] — M. was born in L. in 1827 of 
English parents. In 1852 ho wont to 
P.S.A. as agent for his fatlier’s biisinoss 
In L., hut visited England every year. 
In 1858 he married an American. He 
purchased a house & land in U.H.A., 
& ho also bought a fishing in C., whore 
he went every year. Ho refused to 
become a naturalised citizen of U.8., 
& frequently oxprossecl the intention 
of returning to England as soon as ho 
had made his fortune. Ills wife died 
in L. in 1884. In 1888 he retired from 
businoBs, & sold most of Ids projH'rty 
in U.8),A. : & in 1891, married another 
American in U.8.A. In 1892 lie bought 
a property in England; — Held: M.’s 
domicil was American.-— Davis v. 
Adair, [1895] 1 I. R. 379.— IR. 

69 i. To renounce dominl ,] — K. 
carried on biLslness in »St. J. as a brewer, 
up to 1893, when he sold the brewery 
to his sons, & conveyed his home & 
furniture to Ids adult children, in trust 
for thorn aU. Ho then wont to N.Y., 
whore he carried on a business, having 
offices for such business & living at a 


hotel. He avowed his bond fide in- 
tention of making it his home per- 
manently, or at least for an iiideflnito 
time, & his determination not to return 
to St. J. to reside. He spent about 
four mouths in each of four years at 
St. J., visitlug his cldldren & taking 
recreation :■ — Held : ho liad aenuired 
a now domicil, & that in St. J. had been 
abandoned. — Jonkh v. City of St. 
John (1899). 20 C. L. T. Ooc. N. 112 ; 
30 S. C. R. 122.— CAN. 

z. Endeavour to shake off 

nationalUuA — ^ Although domicil is Inde- 
peiidout of nationality, the fact that 
a jterson does all he can to shako off 
his nationality & to sever his connection 
with his country is strong evidence of 
Ids intention to abandon his dondcll 
in it. — S kli.s v, llnoDKS (1905), 26 
N. Z. L. R. 37.— N.Z. 

69 ii. — — Residence — A' death 
abroad.} — W., whoso domicil of origin 
was Irish, & who was an officer in 
British Army in 1859, was sent with 
his regiment to B, At, While there 
he was discharged from the army, & 
married there in 1867. In 1879, his 
first wife having died, he married there 
again & in 1887 made a Joint will with 


his second wife in form in use in Capo 
Colony. Ho continued to reside from 
1859 till his death In 1893 in S. Af. 
M. liotl spoken of his desire to return 
to I., & of so doing when his financial 
osition had improved : — Held : M, 
ad abandoned his Irish domicil, Sc 
wa« in 1864 domiciled in S. Af. — 
MoFFK/rr V, Moft^ftt, 11920] 1 1. R. 
57, 74.— IR. 

69iii. . 1 — A Scotsman 

domiciled in S. went to T. in 1802, Sc 
remained there without int'Crruptiou 
till 1838. Ho acquired estates, had 
establishments, carried on business. 
Between 1838 Sc 1850, ho made very 
frequent visits to 8., rontod premises 
in Glasgow, where lie carried on 
busiuosH througli an agent. Sc pur- 
chased an estate in Argyloshire, on 
whirdi he built a mansion -house. This 
investment he spoke of as made to 
give employment to a nephew whom 
ho made his heir. Ho had expressed 
on inUmtion of “ dying in harness *’ Sc 
none of returning permanently to 8., 
Sc died at T. in 1850:— HeW; his 
domicil was in Trinidad. — Lord Advo- 
cate V. Lamant (1857), 19 Duni. 
(Ct. of Seas.) 779.— SCOT. 
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Sect. — Change of domicil: 8%ib-8€cL 2, A. 

B. (g).] 

Loiistalan, [1900] 1\ 211 ; Re Wernhor, Wernher v. Belt, 
11918] 1 Cli. il39. Generally » Mentd. l)i Sara v. PhlUlppB 
(1863), 10 H. L. Caa. 621 ; Wilkinson v. Corliold (1881), 6 
P. D. 27 ; Concha v. Murrieta, DeMora t>. Concha (1889), 40 
Ch. 1). 543 ; Hanfstaenurl v. Empire Palace (1894), 70 
L. T. 854. 

70. .] — A will must be executed 

according to t/he law of the country where testator 
was domiciled at the time of his death. 

The grant of probate not appealed against, con- 
clusively established that it was so executed. 

A. was born in Scotland ; when a young man he 
went to the East Indies, where ho remained above 
20 years in the Co.’s service : he then returned to 
Scotland lived in Edinburgh, where he put his 
name on tiie books of the municipality, married, 
took a house, entered into business as a partner 
in a banking-house, & became a member of various 
societies there established. At the end of a few 
oai^s he left Edinburgh in anger, the banking 
usinoss had come to an end, & he took otT his 
name from the books of the municipality of the 
various societies, and declared his intention never 
to return to “ Auld Reekie ” : he lived in London, 
first in lodgings, & then in houses liired for different 
periods, lectured on Oriental literature, & en- 
deavoured thereby to increase the sale of some 
books which he had written on the Hindustani 
language. At the end of some years he went to 
Paris to avoid some annoyances in London, but 
never made any such declarations with respect to 
London that he had made with respect to Edinburgh, 
& ho left his works in London, & likewise some 
ornamental furniture which he desired a friend to 
keep for him till his return, lie died in Paris, 
having just before made a wiU in English form, 
as ** of Edinburgh,” ” now residing in . . . Paris ” : — 
Held : he had lost his Scottish, obtained an 
English domicil. — W ihckeh v. Htjme (1858), 7 
H. L. Cas. 124 ; 28 L. J. Ch. 390 ; 31 L. T. O. S. 
319 ; 22 .L P. 591 ; 1 Jur. N. S. 933 ; 0 W. R. 81.3 ; 
11 E. R. 50, H. L. 

Amiotations : — Consd. Drevon v. Drovon (1804), 34 L. J. Ch. 
120; WinaiiH v. A.-(4., 110041 A. C. 287. Reid. Lord v. 
Colvin (1859), 4 Drew. 366 ; MoorhouHo v. Lord (1863), 10 
H, L. (’as. 272 ; Jopp v. Wood (1865), 4 Do G. .T. & 8111. 
616; Bradford v, Vomifi: (1884), 26 Cli. D. 656; Rc 
i’atlenee. I’atienoe v. Main (1885), 29 Ch. D. 976. mentd. 
Crookenden v. Fuller (1859), JSca, & Hm. 3 ; Tardrcjw u. 
Howell, Parry v. Howell (1861), 9 W. 11. 296 ; Beaumont v. 
Oliveira (1869), 4 Ch. App. 309 : Thurburu v. Steward 
(1871), L. H. 3 P. C. 478 ; Concha v. Concha (1880), 11 
App. Cas. 541 ; Jex v. McKinney (1889), 14 App. Cas. 77 ; 
Re Berridgo, Borridge v. Turner (1890), 62 L. T. 365 ; 
Canterbury Corpn. v, Wyburu & Melbourne Hospital, 

1 1895 J A. C. 89 ; Re Macduff, Macduff r. Macduff, [1896] 

2 Ch. 451. 

71. Death in England — After return in 

special circumstances — Statements that except for 
such special circumstances party would never have 
returned.] — Testal-or was born in England, went to 
the United States in 1858, &; between that time &; 
18fil he paid four visits to England. On the last 
visit in 1801, he was accompanied by an American 
lady whom he had just mariied in the United 
States of America, & whom he introduced as his 
wife. He carried on business in the United States, 
but had no private residence there, living himself 
in hotels, whilst his wife lived with her mother. 
In 1870 his wife obtained in New York a decree of 
dissolution of marriage. Testator then returned 


to this country, & took apartments in London, & 
in 1875 he married an English lady, & took a 
private house. On more than one occasion he 
informed his second wife’s father that if he had 
not been divorced from his first wife, he would 
never have returned t*o England. In 1881, 
testator died, having left his property to his second 
wife for life. She died in 1889, a question arose as 
to the persons entitled to a portion of the testator’s 
residuary personality which was not disposed of 
by his will. The first wife claimed that her right 
to the ppopeHy undisposed of was not affected by 
the dissolution of her marriage by the New York 
decree, as testator’s domicil was at the date of the 
decree not American, but English. 

Held : at the date of the decree of dissolution of 
marriage testator’s domicil was in the United 
States, & the decree must be treated as binding here. 
The first wife had no title, & the legal representa- 
tives of the second wife were entitled to the widow’s 
share of testator’s undisposed of property. — Re 
Eschmann (Deceased) (1893), 9 T. L. R. 426. 

In will.] — See Sub-sect. 2, C., Rost, 

72. To retain domicil — In England — Memor- 
andum accompanying will.] — A. was born & 
educated in England, & for a time held a commis- 
sion ill her Majesty’s army. In 1835 he sold out, 
married an English woman, & went to reside abroad. 
He travelled about to different places, but from 
the year 1846 until his death, in March, he resided 
either at Boulogne, or at St. Germain en Laye, in 
France. He periodically visited liis brother in 
England, & sent his eldest son to bo educated in 
this country. In 1810 he made his will in the 
English form, but in 1818 he executed a copy of it 
according to the law of Prance, & at the same time 
wrote a momoraridiim, in whicli he stated that ho 
did so by reason of some doubts which had lately 
arisen as to the validity of wills made in the English 
form by pei-soris residing & dying abroad, & that 
he had no int ention to reside permanently away 
from England. All the deceased’s property was 
in England, except some furnitui*e in his house at 
St. Geniiain : — Held : deceased had not lost liis 
domicil of origin, & his will made in the English 
form was entitled to probate. — In the Goods of 
West (1860), 6 Jur, N. S. 831. 

73 . Declaration on coming of age.] — 

In a pet ition by the wif<‘ for divorce, on the ground 
of the luisband’s adultery & desertion, it- appeared 
that both husband & wife were born in France, of 
parents born in England but resident in Franco. 
The marriage took place in England, but the 
husband & wife subsequently resided in Prance. 
The resp., on coining of age, made a declaration of 
his intention to retain his English nationality, & 
it also appeared that both ho & his father con- 
templated returning to England when they had 
made sufficient money to maintain them. The 
resp., after deserting liis wife, led an unsettled 
life in New Zealand & the Australian Colonies 
Held: both parties had an English domicil at 
the commencement of the proceedings, & the ct., 
therefore, had power to entertain the petition & to 
dissolve the marriage, — Gouldeh Goitldeu, 

[1892] P. 210 ; 61 L. J. P. 117 ; 8 T. L. R. 572. 

74 . Letter expressing hope of 

return after repatriation — Writer an alien enemy.] 
— Thiele v. Thiele (1920), 150 L, T. Jo. 387. 


72 i. To retain domicil — In America 
— Affidavit of intention to retain.\—'A 
Freiichinau domiciled in A., sailed 
fjom U.S. on a French ship intending 
to settle in France. The vessel salloil 
111 iguomuoe of existing war between 
Franco & England. & while on iier 


voyage received tho first intelligence 
of this event. Hho at once st^ood for 
the nearest port in U.S., & was cap- 
tured by an English vessel. He pot 
In an affidavit that upon his receiving 
information of war, he had totally 


abandoned his intention of removing 
to Franco, Sc designed to return to 
his domicil in U.8. In a oause for 
condemnation ; — field : ho had not 
changed his U.S, domicil. — T hk Trois 
Frrres (1803), Htewart, 1. — CAN. 
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75. Oral declarations.] — In 1858 M. 

left Canada, which was his domicil of origin, sold 
his house & burial-ground there, & came to Paris 
to educate his children. He lived in Paris ten 
years, but went over several times to Montreal, & 
amongst other things made his will there, describing 
himself as of Montreal. In 1808 he came to 
England & took a lease of a house in London. 
His daughter married & settled in London, & he 

E urchased for his son a share in a business in 
ondon. M. died in 1871 ; — Held : M. had 
acquired & shown an intention to retein an 
English domicil. — S tevenson v. Masson JSTS), 
L. B. 17 Eq. 78 ; 43 L. J. Ch. 134 ; 20 L. T. 660 ; 
22 W. R. 150. 

AnnotaHon : — Oonid. Douoet v, Qeoghegan (1878), 9 Ch. D. 
441. 

76. In Ireland — Entry in diary .J — The 

distribution of the estate of an intestate depended 
upon her domicil at the date of her death. A. was 
bom in Ireland & resided in England or travelled 
abroad until she was forty-seven, then in 1865 wont 
abroad & never returned. She bought some land 
near Cannes in 1869 with a view to build a house, 
but never did build upon it. There were indica- 
tions of an intention to return ; for instance, in 
1885 the intestate took a house at St. Leonard’s 
for three years, but never occupied it : — Held : A. 
had not abandoned her domicil of origin. — Re 
WILLS-SANDPOKD, WiLLS-SANDFORD V. WlLLS- 
Sandford (1897), 41 Sol. Jo. 366. 

77. In France — Solemn act for preserva- 

tion of co-hereditary right of succession.] — Re 
Capdevielle, No. 130, post 

78. Oral declarations — Intention 

to return on making fortune.*’] — Testator was a 
Frenchman but had lived twenty-seven years in 
England, during the greater part of which time he 
was a partner in an English house of business, 
paying occasional visits to France. He married 
successively in English churches, two wives, 
who were Englishwomen & Protestants, though 
himself a Roman Catholic, & his children were 
brought up in England as Protestants. He made 
his will in the English form & left his property 
in a manner inconsistent with French law. Upon 
an action to establish a French domicil, numerous 
wdtm^sses deposed that he had made various parol 
declarations that lie intended to return to France 
when he made his fortune. It was also proved 
that he always refused to be naturalised in England 
& woidd not take a lease of more than 3 years 
of his house. 

Held : the acts of testator manifested an inten- 
tion to acquire an English domicil ; & his declara- 
tions of intention to return to France when he had 
made his fortime were not siifYlcient to rebut the 
conclusion to be derived from the facts of his life, 
especially of his English marriages. — D oucbt p. 
Geoohegan (1878), 9 Ch. D. 411 ; 26 W. R. 825, 
C. A. 

Annotations: — Oonsd. Patience, Patience v. Main (1885), 

29 Ch. D. 976. Refd. Sottomayor v. De Barros (1879), 5 
P. D. 94; Re Cr^nioh, Craignish v. Hevvitt, [1892J 3 
Ch. 180 ; Re Eschmann 0893), 9 T. L. R. 426 ; Winans v. 
A.-G., [1904] A. (^. 287. Mentd. Bradford v. Young (1884), 
26 Oh. D. 656. 

In will.] — See Sub-sect. 2, C., post, 

79. To acquire new domicii.] — Petitioner met 
her husband in Brussels, & relying on his promise 
that he would make Ids permanent home in 


England, she consented to marry him, Sc they were 
married in 1909 at Barcelona, both at the British 
Consulate & the Chilean Consulate. In March, 
1910, they came to England, & the whole of their 
married life was spent here. There were separa- 
tions owing to resp.’s conduct, Sc he took the 
children to Chile, but returned in 1915, the children 
following with a nurse. He then told her that he 
never settled down in Chile, Sc that he never 
intended to go to Chile again, & it was his absolute 
intention always to live in England. He also 
repeatedly told her, that he wished his son to be 
brought up as an Englishman Sc educated at an 
English public school : — Held : resp. had acquired 
an English domicil of choice. — Waddington v, 
Waddington (1920), 36 T. L. R. 359. 

B, Residence. 

(a) In General, 

80. Whether conclusive.] — The personal pro- 
perty of an intestate, wherever situated, must be 
distributed by the law of the country, where his 
domicil was ; which is prhna facie the place of 
his residence ; but that may be rebutted, Sc sup- 
ported by circumstances. 

The question of domicil prima facie is much more 
a question of fact than of law. The actual place, 
where he is, is prima facie to a great many given 
purposes his domicil. You encounter that, if you 
show it is either constrained, or from the necessity 
of his affairs, or transitory ; that ho is a sojourner ; 
& you take from it all character of permanency. 
If on (he contrary you show, that the place of his 
residence is the seat of his fortune ; if the place of 
his birth, upon which I lay the least stress ; but 
if the place of his education, where he acquired all 
his early habits, friends, & connexions, & all the 
links, that attach him to society, are found there ; 
if you add to that, that he had no other fixed 
residence upon an establishment of his own, you 
answer the question ; wliich would be, where does 
he reside ? In London. Is that his domicil ? It 
is ; unless you show that is not the place where he 
would be, if there was no particular circumstance 
to determine his position in some other place 
at that period (Lord Loughborough, 0.). — 
Bembde r, Johnstone (1796), 3 Ves. 198 ; 30 
E. R. 967, L. 0. 

Annotations: — Consd Anilerson v. LancuvJlle (1854), 9 

Moo. P. C. C. 325, Reid. ForboB v, Forbos (1854), Kay, 34) . 

Mentd. R. v. 8tapletou (1853), 22 L. J. M. O. 102. 

gl, Other facts taken into considera- 

tion.] — Domicil does not depend on residence 
alone, but on a consideration of all the circum- 
stances of the case. — Moore v. Budd, No. 127, 
post. 

82. Necessity for animus manendi — Intention 
of abandoning former domicil.] — De Bonneval v, 
De Bonneval, No. 32, ante. 

gg, .] — Moorhouse V. Lord, No. 

62, ante. 

g 4 , ,] — The abandonments or change 

of a domicil is a proceeding of a very serious nature, 
and an intention to make such an abandonment 
must be proved by satisfactory evidence. 

A person having a domicil of origin in England 
does not lose it and acquire a Scottish domicil by 
making his home in Scotland for many years, unless 
in the circumstances his doing so clearly shows Ids 


76 I. In New Zealand — Oral 

decloTatiom.] — A., was born in E.. but 
left E. for N.Z. in 1888, & started sneep- 
farming there. In 1891 he married a 
native of N.Z., & lived there with her 
until 1894, when, having got into 
money difficulties, he went to England, 


his wife going wdth him, to endeavour 
to get his father to assist him with 
mouey. He loft his furnlturo stored 
Sc iusurod. Sc his yearlings undisposed 
of, expressing his intention of returning 
to N.Z. Ills wife left him In 1895, Sc 
returned to N.Z. in 1896. A. did not 


return to N.Z. , but lived with his father 
ill E. He had not entered into business 
there : — Held : there was no evidence 
of an intention on A. *8 part to abandon 
his N.Z. domicil. — ^Mason v. Mason 
(1899b 18 N. Z. L. R. 700.— N.Z. 
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intention to abandon his original domicil, and to 
adopt the status, etc. 

Testator, whose domicil of origin was in England, 
bad his chief residence or home in Scotland for 
thirt>y years prior to his death. During this time 
he retained his interests in England as partner in a 
bank, &. proprietor of landed estates, & continued 
his tenancy of houses near Manchester and in 
fx>ndon. He left large personal estate & a will in 
English form, made shortly before lus death, in 
which he was designated as of Manchester. He had 
satisfied himself by enquiry of lus lawyer that he 
was still an Englishman Sc also made wills in 
English & Scottish form. Apart from making his 
home in Scotland there was nothing in his conduct 
to suggest any intention of abandoning his English 
domicil : — Held : that he had not lost his English 
domicil. — Huntly (Marchioness) v, Gaskbll, 
[1906] A. C. 56 ; 75 L. J. P. C. 1 ; 94 L. T. 33 ; 22 
T. L. R. 141, H. L. 

AnnoUUionis : — Refd. lie James, James v. James (1908), 98 

L. T. 438 ; Lord Advocate v. Jallrey, 11921] 1 A. C. 146. 

85. Whether implied from long residence.] 

— Stanley v. Bernes, No. 40, ante, 

86. .] — Hodgson v, De Beauchesne 

No. 51, ante, 

87. .] — R., a domiciled Englishman, 

had, after his appointment as Chief Justice of 
Ceylon, lived there with his wife & children until 
his death. His estate consistcnl of personalty in 
England <fe Ceylon: — Held: there being no 
e^ddence of intention to acquire another domicil, 
R. retained his domicil of origin. 

The onus is on those who wish to establish a 
foreign domicil. 

A residence adopted for a special and temporary 
purpose, and for a time which, thougli not 
definitely fixed, is not likely to be indefinitely pro- 
longed, does not of itself create a domicil, though 
pos.sibly a domicil may emanate from siicli a 
residence if protracted for a considerable time 
(Wilde, B.). — A.-G. Rowe (Lady) (1802), 1 
H. A: C. 31 ; 31 L. J, Ex. 314 ; 0 L. T. 438 ; 8 
Jur. N. S. 823 ; 10 W. R. 718 ; 158 E. R. 789. 
Anruttaiion : — Refd. Re Capdoviellc (1864), 2 H. & C. 985. 

88. .] — Jopp V, Wood, No. 18, 

ante. 

89. Residence originally tempo- 

rary.] — E., a Scotsman by birth, lived lor the last 
twenty-four year's of his life in Jersey, taking 


occasion^ short excursions to Scotland. He 
caused his children who had died & been buried in 
Prance to be disinterred Sc buried in .Jersey, Sc he 
contemplated burial in the same vault himself. 
Shortly before his death, when preparing a codicil 
to his will, his solr. advised him that tne codicil 
would not be valid if he were domiciled in England, 
but would be if he were domiciled in .Jersey, at the 
same time explaining that a man's domicil was the 
place wliich he had made his home. E. said 
nothing, but executed the codicil ; — Held : these 
facts (particularly the length of residence) estab- 
lished E.'s domicil at his death to be in Jersey. 

Domicil is distinct from naturalisation Sc 
allegiance, Sc in order to effect a change it is not 
necessary that a man should do all in his power to 
divest himself of his original nationality, it being 
sufficient that there be a change of residence of a 
permanent character voluntarily assumed. Resi- 
dence originally temporary, & intended for a 
limited period, may afterwards become general Sc 
unlimited. Sc in such a cose as soon as the change 
of purpose, or animtis manendi ^ can be inferred, 
the fact of domicil is established. — Haldane v. 
Eckpohd (1869), J^. R. 8 Eq. 631 ; 21 L. T. 87 ; 
17 W. R. 1059. 

Anrudations : — Consd. Douglas r. Douglas, Douglas v, 

Wobstor (1871), L. R. 12 Eq. 617 ; Doucet v. Googhegan 

(1878), 9 Ch. D. 441. Refd. Wliians v. A.-G.. [1904] A. C. 

287. 

90. .] — King v. P^oxwrll, No. 45, 

ante, 

91. .] — Mere residence, however long, 

does not constitute domicil unless coupled with an 
intention of permanent residence. 

P. was born in Scotland, of Scottish parents. 
He entered the army Sc served abroad till he 
retired. Prom tliat/ time till his death he resided 
in lodgings, hotels. Sc boarding houses in England, 
dying intestate Sc a bachedor, in an liotel, leaving 
no real e.state in England, & no property in Scot- 
land. From the year 1810 till his death in 1882 he 
never revisited Scotland, and for tlie last twenty- 
two years of life never left the territorial limits of 
England : — Held : the domicil of t he int est.ate 
at his death was Scottish.— He Patience, Patience 
V, Main (1885), 29 (;h. D. 976 ; .54 L. J. Ch. 897 ; 
.52 L. T. 687 ; 33 W. R. 500 ; 1 T. L. R. .375. 

Anrudntion : — Refd. lie C’raigni.sb, Craiguish v. IRnvitt, [1892] 

3 Ch. 180. 

Coupled with other acts .] — See Nos. 

107, 103, pout, 

92 . Mere declaration of intention to 


part II. sect. 3, SUB-SECT. 2.— 

B. (a). 

82 i. Necessity for animus manendi. ) 
— RoKidonoe alono is not sutlicient for 
domicil. There muflt be tho necessary 
animus manendi . — Adams v. Adams 
(1999), 11 W. L. H. :i58.— CAN. 

82 fi. .1 — Seifkrt 17. .Seifert 

(1915), 7 0 W. N. 440 ; 32 O. L. R. 
433 ; 23 I). L. R. 440.— CAN. 

86 1. Whether implied from Iona 

resUlenee.] — Long residence abroad is 
in favour of the acquisition of a now 
domicil, but it may bo rebutted by 
circurastancea showing that there was 
no intention of acquiring a now domicil. 
— GlLLlS V, Gilus (1874), 8 1. R. Eq. 
597.— IR. 

85 ii. — — .1 — Residence in a 

country does not of itself raise a pre- 
sumption of domicil whore the person 
previously lias been domiciled else- 
where ; but if the residence is long 
oontinnod a change of domicil may 
bo presumed. — Van Stuaatkn v. Van 
Straaten, [1911] T. P. D. 686.— S. AF. 

85 iii. .1 — A. arrived in N. 

from 1. in 1897 when he was 8 years of 


age. Shortly afterwards ids father, 
who was residing in N., returned to 1. 
on a temporary visit for the purpose 
of briiiging buck his wife, & living 
in N. ; but he died in I. about 1*2 
months after his return there. A. had 
been loft in N. with a relative, & con- 
tinued to reside there until 1911 when 
he was 22 years of age, when ho wont 
tn 1. with the object of Becking a w'lft' 
there from among his own relations. 
Prior to leaving for 1. ho applied to ti»e 
authorities for a certificate of domicil, 
but that certificate was illegally 
refused. Owing to unforeseen cir- 
cumstances, his visit t-o I. was extended 
to a period of 4 years, & ho eventually 
returned to N. in 1915 : — Reid : A.’s 
visit to 1., long us It was, might fairly 
bo described us for a special or tem- 
orary purpose : that the liomo which 
e had made for himself in N. from 
1897 to 1911, in tho sense of It-s being 
a place of present permanent abode, 
prior to ills departure for 1., continued 
to be his place of permanent abode 
throughout his visit to 1., In contra- 
distinction to hip special or temporary 
place of abode, & that he was domiciled 
in N. — Kajes V. Immiurants’ Appeal 


Board (1916), 37 N. L. R. 42.— S. AF. 

a. Residence by compulsion .] — ^A 
prisoner retains during imprisonment 
the domicil which he possessed at 
its commencement. — W iiitehoi/hk i 7. 
WiiiTEHOUBE (1900), 21 N. 8. W. L. R. 
16; 17 N. 8. W. W. N. 123.— AUS. 

b. .] — A resident of O. was 

expelled by the military authorities of 
a country which w'os then at w ar with G. 
Ho came to C., whore he w'os alleged 
to bo oarryirig on sonm commercial 
business: — Reid: such compulsory 
residence in C. did not constitute a 
domicil. — K rert & Co. v. Goldman 
(1900), 17 8. C. 530; 10 C. T. R. 

741. — S. AF. 

0 . .] — Enforced residence olse- 

wlioro cannot affect domicil, whether 
of origin or of choice, in the absence 
of preof of an intention to change tho 
domicil. — Olwaoe v, Buntman, [1910] 
T. L. 44.— S. AF. 

jyife prisoner.] — A man 

imprisoned for life acquires by the 
fact of such Imprisonment a domicil 
ill tho country of his imprisonment. — 
Nefler 17. Nekler, [1906J O. R. 0. 7. — 
S. AF. 
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Change residence — Without actual change.] — 

A Scotsman came to England at the age of sixteen 
& remained in the English naval service until his 
death in 1848 : — Held : ho had not lost his domicil 
of origin though he removed all his goods from 
Scotland. 

Mere declaration of intention to change a 
domicil, without actual change of residence, is 
inoperative to create a now domicil. 

To constitute a new domicil, there must be not 
only the factum of residence in a place, but animus 
-Brown v. Smith (1852), 15 Beav. 414 ; 
21 L. J. Oh. 350 ; 51 E. II. 009. 

Arinfdatioii : — Consd. Rc Mitchell, Ex p. Cunnlnghain (1884), 

13 Q. 11. P. 418. 

93. Preference for foreign residence.] — 

Lord v, Ooi.vin, No. 57, ante. 

94*. Temporary residence insufllcient.] — 

Laudkrdai.e Peeraoe, No. 58, ante. 

95 . Restrictions on residence imposed 

by government —Intention to return to country 
of domicil when able to.]— The father of bkpt. 
w^as formerly the Sovereign of the Punjaub, but 
in 1849 renounced his sovereignty & resided in 
England. Subsequently he left this country 
taking with him his wife & the bkpt., tluui a 
minor, with the avowed intention of returning to 
India, & on being prevented from so doing by the 
English Government resided on tlie Continent. 
Bkpt. while still fi minor returned to England & 
lived at his fathei’’s expense up to & after his 
majoi'ity when he entc*red the Englisli army as 
an ofticer. Bkpey. proceedings were commenced 
in England .* — Held : tlic* father of tlie bki^t. had 
nev<n* abandoned his domicil of origin the bkj)t. 
followed the domicil of his father, there being no 
sunicient evidence to show that bkpt. after he 
attained his majority intended to take a domicil 
of choice in this country. — Re Ditleep Singh, 
E.r. p. Ciioas (1890), 7 Morr. 228 ; 0 T. L. H. 385, 

A. 

96. Necessity for residence de facto.] —Where 
in pi'oeoedings relating to a judgment registered 
against land in a West India.n island parties not 
resident in the island claimed domicil there by 
virtue; of having been represented thi^re by an 
ag<Mit ; - Held : domicil must be de facto not 
de jure. - Bp:auce v. Muter (1815), 5 Moo. C. V. 
09’; 13 E. B. 410, P. C. 

{h) In Piihlic Sen^ice of State. 

97. Naval service — Previous foreign service.] — 
A. left Scotland in 1741, at the ago of twdve, with 
a view to enter into tlie navy. From tliat tiim; 
to his death he was in Scotland only four times: 
1st, as captain of a frigate ; 2ndly, to introduce 
his wife to his fileiids, on which occasion he stayed 
about a year ; 3i*dly, upon a visit ; 4thly, when, 
being api)ointed to a command upon the Halifax 
station, he went, in the mail coach t o Scotland, A 
di(;d there, in 1789. He married in Holland, A 
had a sort of establishment there. He com- 
manded the Bussian navy for about a year, A was 
afterwards in the Dutch service. He hatl no 
fixed residence, in England, till 1779, Avhen he 
took a house at Gosport, where he lived as his 
home, when on shore. That was the only residence 
he had in the British dominions. ^Vheneve^ he 
went on service, he left his wife & family there ; 

& he always returned to that place. His third 
wife was a native of Gosport. In his will ho s^ioke 
of his dwelling-house at Gosport ; — Held : his 
original domicil having been abandoned, when he 
afterwards entered into tlie service of this country 
he became domiciled here, as a Bussian or Dutch- 
man w^ould on entering into our service. — O mmaNEY 

J. — ^\^OL. 


V. Bingham (1790). cited in 5 Vos. 757 ; 31 E. R. 
843, 11. L. 

Annntations : — Distd. Bcinpde v. Johnstone (1796), 3 Vos. 
198. Consd. Soiiiorvjllo v. Somon'IlIe (1801), 5 Vos. 750 ; 

--- Do Boaucliesno (185S), 12 Moo. P. C. G. 286. 

Refd. Brown Smith (1852), 21 L. J. Cli. 3.56, 

98 . Goods removed from domicil of 

origin.] —Brown v. Smith, No. 92, ante. 

99. Entered whilst under age.] — A. was 

born in England, A at the age of nine years accom- 
panied his father to the island of Jersey, where 
he resided partly with his father, A at times with 
an uncle, for eleven years. He then, being stiU 
under age, entered the Royal Navy, A was borne 
on the books of some one of her Majesty’s ships of 
war until ho died. The father continued to live 
in the same island : — Held : at the time deceased 
went to sea his domicil was that of his father, 
namely, at Jersey, A a.*- ^‘e never aft<erwards acquired 
a new one, that was his domicil when ho died. — 
In the Goods of Patten (Deceased) (1800), 24 
.1. P. 150 ; 0 Jur. N. S. 151. 

100. Military service — In India — Distinguished 
from service in East India Company.] — (1) The law 
of the domicil of a testator or intestate decides 
whether his personal iiroperty is liable to legacy 
duty. 

A British-born subject, an oflicer on service in 
her Majesty’s army in India, died there intestate, 
leaving all his property situate in that country 
with the exception of a small sum of money duo 
to him from the War Oniee in England, His 
widow took out letters of administration in India, 
A after paying the debts, etc., invested the rest 
of the estate in India, in her own name, for her 
own benetit A that of the next of kin. She after- 
wards took out letters of administration in 
England, for the purpose of obtaining the debt 
due from the War Office i— Held : as deceased 
was on duty in India in her Majesty’s service, he 
did not acquire a domicil in that country, A the 
whole of his property, though chiefly situate 
abroad, was liable to legacy duty. 

(2) An officer in the service of the East India 
Co., r(‘siding in the East Indies, does thereby 
acquire a domicil in that country. — A.-G. v. 
Napier (1851), 0 Exch. 217 ; 20 L. J. Ex. 173; 
17 L. T. O. S. 28; 15 .Tur. 253 ; 155 E. R. 

520. 

Annntaiions : — Refd. AVallaco v. A.-O., Jevos v. 8hadwell 
(1866), 1 Oh. App. 1 ; lie ToolaUs Trusts (1883), 23 Gh. D. 
.532, Mentd, Blackwood r, IL (1882), 8 App. Gas. 82 ; 
Colquhouii V. Brooks (1887), 19 Q. B. D. 400 ; Wiiiana 
V. A.'G., [19101 A. G. 27 ; Re Manchester, Ducannon v. 
Manchester, [1912] 1 Ch. 540. 

101 . Officer on half pay.] — Deceased died 

on or about the Iflth June, 1848. At the time of 
his death he was residing in the island of Mauritius, 
A was a captain in her Majesty’s service unattached, 
A as such in the receipt of half-pay. He left a 
testamentary paper all in his own handwi'iting A 
dulj’^ signed, which had, according to the practice 
A custom prevailing in tlie Mauritius, been de- 
posited A registerecl in the office of a notary 
j)ubiic at Port St. Ijouis, A the estate of deceased 
had been administered there according to his 
testamentary directions. This will, however, was 
attested but by one witness. There was an arrear 
of half-pay due to the deceased, which constitut ed 
the only property he possessed at his death in this 
country. To enable the exoi*s. to receive tliis, 
probate of the will was sought. There being but 
one attesting witness, it would not be valid by 
the English law ; it was therefore contended that 
deceased was at his death domiciled in the island 
of Mauritius, by the law of which, as regulating 
testamentary documents, one witness would have 
been sufficient : — Held : deceased was not domiciled 

Y 
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in the Mauritius. — In the Goods of Thatcher 
(1854), 23 li. T. (3. S. 340. 

102. Foreign domicil of origin.] — Yelvbr- 

TON r. Yel^tsbton, No. 805, j^ost. 

103. .] — There is no presumption that 

a pei'son having an 3^]nglish name & nolding a 
commission in the British army is domiciled in 
England ; for his domicil of origin might have 
been Scotch or Irish, wliich domicil would not be 
lost or changed into an English one by accepting 
a commission in the British army . — Kc Mitchell, 
Ex v * Cunningham (1884), 13 Q. B. D. 418 ; 63 
L. J. Ch. 1067 ; 51 L. T. 447 ; 33 W. R. 22 ; 
1 Morr. 137, 0. A. 

Annotations : — Held. Casdagli v. Oanda^li, [1919] A. C. 145. 
Mentd. Rc Barne, Ex p, Bamu (1880), 16 Q. B. D. 522 ; 
Re Huleep ShiKh, Ex p. Cross (1890), 7 Morr. 228 ; Re 
Brown, [1895] 2 Cli. 066. 

104. Foreign domicil of choice.] — (1) A 

wife’s domicil is that of her husband, & her remedy 
for matrimonial wrongs must, as a general rule, 
be sought in the cts. of that domicil. It is not 
inconsistent with this piinciple that she may be 
allowed in some cases to obtain relief in the 
country in which she is resident though not 
domiciled. 

A., a native of Barbadoes, was an officer in the 
English army. IHs son, B., was born in England. 
A. retired from the army, ^ wont with his wife & 
children to Australia, where he resided till his 
death. B. lived with A. till the death of the latter, 
& remained in Australia for ten year's longer, 
where he married (\ He came witli C. & his 
children to England, where he resided without 
establishing liimself in a permanent home, & 
afterw’ards h'ft England. After his departure, C. 
comiuencod a suit for restitution of conjugal 
right s, & B, appeared under protest : — Held : (2) 
A. having acquired an Australian domicil, 4te B. 
having as a minor acquired his father’s domicil 
of choice & afterwards continued it, the domicil 
of the latter was Australia ; (3) after B. had left 
England the ct. had no jurisdiction to entertain 

C.’s petition for restitution of conjugal rights. 

(4) For the purposes of the jurisdiction of the 
Divorce Ct. the Biitish colonies, as well as Scot- 
land Ireland, are deemed to be foi’cign countries. 
— FiRPJBRAt^E V, Eirkruace (1878), 4 P. D. 63; 
47 L. .7. P. 41 ; 39 L. T. 94 ; 26 W. R. 617. 
Annotations: — As to (1) Consd. Anuytoge v, Armytago, 
[1898 1 P. 178. Apprvd. Bo Uanquot .1 an\e« v. Mocklouburg- 
Schwerin, [1914] P. .'>8. Reid. Nlboyct v. Nlboyct (1878), 
4 P. 1). 1 ; Itayment r. Bayinent & Stuart, Chapiuan v. 
(Jhapumn 8c BtiiRt, [1910] J^. 271 ; Perrin v. Perrin, Powell 
t?. Powell (1914), 83 L. J. P. 69. As to (2) Apprvd. I>c 
Ga^duet James v. Mecklenbujg-8chworin, [1914] P. 53. 
As to (4) Reid. Dicks v. Dicks, [1899] P. 275. 

106. — ^ Entered whilst under age.] — Domicil 
of choice is not affected by service in the army, 
any more tlian domicil of origin. 

A., bom in England of English parents, acquired 
a J ersey domicil by being, at the age of four, taken 
there by his father for permanent residence. At 
the age of eighteen A. entered the British army, 
from that, time accompanied his regiment to 
diffcjrent foreign & colonial stations till liis death 
in Canada after nine years* service: — Held: A. 
had never lost his Jersey domicil . — Re M acre] out, 


Paxton v. Macreight (1886), 30 Ch. D. 166 ; 66 
L. J. Ch. 28 ; 33 W. R. 838 ; »uh nom . Re Mac- 
reight, Preston v. Macreight, 63 L. T, 146. 

106. Fact showing Intention to change 

domicil.] — A Scotsman, in 1863, when 18 years 
of age, loft his home & enlisted in tlie Army. In 
1879 he was married at Hounslow, & in 1884 he 
took his discharge from the Army, & became 
canteen steward to the 16th Hussars, then stationed 
at Hounslow. In 1895 he died while he was with 
the regiment in Dublin i—Held : though the 
evidence showed an intention to change his 
domicil, deceased man’s Scotch^ domicil had not 
been in fact changed, & that his estate must b<^ 
distiibuted according to the law of Scotland. — 
He Smith (Deceased) (1896), 12 T. L. R. 223. 

107. Civil service — Facts showing intention to 
settle abroad.] — Probate of a will & codicil signed 
but not witnessed had been granted at Mauritius 
of a native of Scotland, who held for some ycai*s 
to his death an official appointment at Mauritius. 
The Prerogative Ct. being well satisfied of the 
domicil, decreed pmbate. 

D., colonial secretary in Mauritius, made oath 
that in the year 1812 lie became intimately 
acquainted with deceased, & such intimacy con- 
tinued until deceased’s death ; that deceased was 
a native of Scotland, k went to reside at Mauritius 
in the year 1812, in the capacity of clerk in the 
medical department, & in the year 1823 he was 
appointed assistant secretary to the Government, 
an office afterwards changed to assistant colonial 
secretary, which appointment deceased held until 
his death; & deceased in June 1837, married a 
native of the island, upon which occasion the 
marriage settlement was made & executed accord- 
ing to the laws of the said island, k formed con- 
nexions in, k adopted the habits & customs of, the 
colony, k was considered completely domicilc‘d 
there ; that the di»ponent never heard him intimato 
or express any intention of quitting Mauritius k 
returning to Gt. Britain, k the deponent verily 
believed the deceased liad no such intention. — 
In the Goods of Smith (DeceAwSed) (1850), 2 Rob. 
Eccl. 332 ; 16 L. T. O. S. 177 ; 14 Jur. 1100; 163 

E. K. 1336. 

108. Colonial judge.] — A,-0. v. Rowe 

(Lady), No. 87, ante, 

109. Foreign diplomatic service — Residence in 
England.] — In 1819 a Sardinian came to England, 
k became attached to the Sn-rdinian Embassy. 
In 1821 lie was dismissed, but he continued to 
reside ten years in England. He was then for 
three years oharg6 d’affaires in London, k for 
three years minister plcniiiotentiary to England, 
k retained this office until his death in 1846 ; — 
Held : upon the evidence of his declaration k 
acts, he was domiciled in England. — Heath v. 
Samson (1861), 14 Bcav. 441 ; 61 E. R. 356. 
Annotation : — Consd. A.-G. v, Kent (1862), 1 H. & C. 12. 

110. Domicil acquired before appoint- 

ment.] — The payment of legacy duty, or an 
immunity from such payment, depends entirely 
on the domicil of the party whoso jjroperty is 
concerned. 

The appointment of a foreigner, who has gained 
by residence an English domicil, to be an attachd 
to the legation of his own sovereign in this country, 


PART II. SECT. 3. SUB-SECT. 2.— 

B. (b). 

102 i. Military service — ForcUm domi- 
of origin.] - -An EiiKlisbnian by 
birth died in S., whore ho hod resided 
as Governor of a J’ort for ,50 years, 
possesBing a farm, Ik, aeting as J.P. 
during that period, & whoi« he iiad 
contracted a marriage with a Scots- 


woman : — Held : ho was a domiciled 
SeolHiiian. — U iabkk r. Nkvvmawsh 
(1836), 14 Sh. (Ct. of Sess.) 488 ; 32 
Fac. Coll. 395. SCOT. 

108 i. CMl service- -ColonUd judge ,] — 
X., a native of H., on his retirement 
on Imll pay from the Navy, after resid- 
ing for some time in J. was appointed 
a stipendiary magistrate at T., one of 


tho Virgin Islands, where he resided 
for 6 years except for one visit to H.. 
when La married a 8. lady & retiimed 
with her to T. He died at St. Kitts 


& received half pay till his death : — 
Held : X. had acquired a domicil 
at T.— INJ.AND Rkvkntjb Comrs. V. 
Gordon’s Exkoutor (1850), 12 Dual. 
(Ct. of Sess.) 657.— SCOT. 
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does not put an end to his English domicil or 
confer upon him any right to revert to his domicil 
of origin, &, consequently, on his death, his 
personal property in this country is liable to 
legacy duty. 

The privilege of exemption from taxation & 
from the operation of the civil & criminal law, 
accorded to an ambassador, is a personal privilege 
founded on the sacredness of his person & the rule 
of international law, by which, though actually 
resident hero, he is looked upon as being extra 
territoriam & residing within his own country ; 
but no analogy arises, from such exemption, 
during his life, to exemj)t his personal property 
from legacy duty after his death, &, supposing 
the exemption to apply after his death, which is 
not the case, it would still only extend to a certain 
class of property which is not the subject of this 
information, mz,^ to such movables as could not 
be interfered with without interfering with his 
personal comfort & dignity. — v. Kent 
( 18(52), I H. & 0. 12 ; 31 L. J. Ex. 391 ; 0 L. T. 
804 ; 10 W. K. 722 ; 158 E. R. 782. 

Annotatiom : — Consd. A.-G. v. Tlowc (1862), 1 II. &; C. 31. 

Refd. Be Capdeviello (1864), 11 L. T. 89. 

111. Consular service — Residence abroad — 

Domicil acquired before appointment.] — If a man at 

the time he attains his majority is of unsound 
mind & remains in that state continuously up to 
the time of his death, the incapacity of minority, 
never having been followed by adult capacity, 
will continue to confer upon the father the right 
of choice in the matter of domicil for his son, & 
a change of domicil by the father will usually 
produce a similar change of domicil as regards 
the lunatic son. Tlie mere residence as a consular 
oHlcer in a foreign country gives rise to no inference 
of a domicil in that country. But, if om; already 
domiciled & resident in such country accept an 
odice in the consular service of another country, 
he does not thereby destroy his domicil. — Sharpe 
V, Crfspin (1869), L. R. 1 P. & D. Oil ; 38 
L. J . P. & M. 17 ; 20 L. T. 41 ; 17 W. R. 368. 

Service In East India Company.] — See Sect. 4, 
pout, 

(c) In Country s^BjJect to Treaty or under Protectorate, 

112. Residence In foreign country — Treaty 
rights between England & foreign country —Turkey.] 

— ^The law of domicil, as regulating cases of 
testacy intestacy, considered in reference to the 
case of a British subject, a merchant, long resident 
& dying in Smyrna, having regard to the Treaty 
between England the Ottoman Empire. 

Assuming, that deceased died domiciled at 
Smyrna, the lirst point is, what is the law of 
Turkey as to British subjects dying domiciled 
th( TO ? This depends on the construction to be 
put on the treaties between Great Britain & the 
Porte. The loading object of these was t^o protect 
British subjects trading to Smyrna, & with this 
view to modify the law of Turkey so as to ensure 
them justice so far as could be attained. It is, I 
think, perfectly clear from the treaty, independ- 
ently of all historical facts, that a residence in 
Smyrna by a British merchant was contemplated ; 
<&, if the contracting parties have provided for the 
case of residence, it seems necessarily to follow, 
that they must have intended to provide for the 
case of domicil, if domicil in Turkey could be 
acquired by the same means as in other countries. 
Judge Story says. That place is properly the 
domicil of a person in which his habitation is 
fixed, without any present intention of removing 
Gierefrom. If this be applicable to a domicil in 
Turkey, such a case must have occurred in the 


course of trade, &, therefore, I conceive it must, in 
legal contemplation, have been included when the 
parts of the treaty applicable to British subjects 
trading to Turkey came to be considered. 

In construing these treaties, we ought to look 
at all the historical circumstances attending them, 
in order to ascertain what was the true intention 
of the contracting parties, & to give the widest 
scope to the language of the treaties, in order to 
embrace within it all the objects intended to be 
included. 

The effect of the treaties is, that the law of 
Great Britain will operate on property left by a 
British merchant in the situation of the deceased, 
& I am not aware of any distinction even in the 
case of an individual having ceased to carry on 
trade {per Cur.). — ^Maltass v, Maltabs (1844), 
1 Rob. Eccl. 67 ; 3 iNotes on Cases, 257 ; 8 Jur. 
860 ; 163 E. R. 067. 

Annotations : — Consd. Casdagli v. CasdagU, [1919] A. C. 146. 
Refd. Croker v. Hertford (1844), 4 Moo. P. C. 0. 339 ; 
Rc Tootal's Trusts (1883), 23 Ch. D. 632. Mentd. 
MoMulleu V. Wadsworth (1889), 14 Api>. Cos. 631. 

413 , China.] — There is no authority 

in English law supporting the proposition that a 
person can become domiciled as a member of a 
community which is not the community possessing 
the supreme or sovereign territorial power. 

Notwithstanding the constitution of the Hupreme 
Ct. of China Japan, the personal estate of an 
Enghsh-bom testator permanently residing at 
Shanghai, & whose will has been proved in the ct. 
at that place is liable to pay legacy duty. 

An Anglo-Chinese domied (so called by analogy 
to that called Anglo-Indian) cannot be acquired 
by a native of England by permanent residence 
in the Empire of China. — Be Tootai/s Trusts 
( 1883), 23 Ch. D. 632 ; 52 L. J. Ch. 664 ; 48 L. T. 
816 ; 31 W. R. 653. 

Annotations : — Distd. Re Val lance, Ex p. LimehouBc Board 
of Work? (1883), 24 Ch. D. 177. Apprvd. Abd-ul-Moselh 
V, Farru (1888), 13 App. Caw. 4.31. Dbtd. Tho Eumaeus 
(1916), 85 L. J. P. 130. N.P. Casdagll v. CaHdagli, [1919] 
A. (>. 145. Refd. Rc ManchcBtcr, lluncannou v. Man- 
cliOHtor, [1912J 1 Ch. 540. 

114 . Under British protection — Egypt.] — 

(1) Testator, a member of tho Chaldean (’atholic 
community, having a Turkish domicil of origin, 
fixed his permanent residence in Cairo, where he 
acquired tiie status of a protected British subject : 
— field : lie died domiciled in the dominions of 
the Porte, & that the (Jonsuiar Court of Con- 
stantinople, being bound by ss. 5 & 6 of the Order 
in Council of 1873 to follow the same principles 
which would have been observed by an English 
t't. of Probate, was light in holding that the law 
of Turkey governing the succession to a member 
of the Chaldean Catholic community domiciled in 
Turkey be followed in considering the power of 
testacy of deceased & in distributing his effects. 

(2) There is no such thing as domicil arising 
from society &■ not from connection with a locality ; 
consequently, as Cairo was not a British possession 
governed by English law, testator’s permanent 
abode therein under British protection did not 
attract to him an English or Anglo-Egyptian 
domicil. — ^A bd-ul-Messih v. Farr a (1888), 13 
App. Cas. 431 ; 57 L. J. P. C. 88 ; 59 L. T. 106 ; 

4 T. L. R. 407, P. C. 

AnmMums : — N.P. (^osdoitfli v, f^asdtn?!!, [19191 A. C. 146. 
^fd. Abdallah r. Rickards (1888), 4 T. L. R. 622 ; ife 
JohiisoD, Roberts v. A.-O. (1903), 72 L. J. Ch, 682. 

116. .] — Residence by a British 

subject in a foreign State as a privileged member 
of an ex -territorial community may effectually 
destroy a residential domicil elsewhere ; &> where 
there is evidence that such a person intend to 
adopt it as his domicil, the fact that he has been 

V 2 



324 


Conflict op Laws. 


Sect ^.---Change of domicil: Sub-sect 2, B, (c), (d), 

registered at the British Consulate does not per se 
prevent his acquiring a new domicil of choice in 
such State. Where, therefore, a British subject, 
having his domicil of origin in England, migrated 
to Egypt & resided there as a British protected 
subject, & manied in Egypt, had since made 
his permanent home there without any intention 
of returning to England : — Held : he had acquired 
a new Egyptian domicil of choice & had lost his 
English domicil of origin & that the English Cts. 
had no jurisd iclion to entertain his wife’s suit for 
dissolution . — (.asdaoli v. Casdagtj, |1919J A. O. 
145 ; 88 L. J. P. 49 ; 120 L. T. 52 ; 35 T. I.. R. 
30 ; 03 Sol. Jo. 39, H. L. 

(d) With Wife and Family, 

116. General rule — Domicil of husband — 
Residence chosen & bought by wife.] — The 

rule that a man will be consid(*red as domiciled 
in ^ the place where his wife jiermanently 
resides, &- in wliich lie has fixed his ostablisli- 
ment, is not affected by the circumstance 
that the choice of residence has been made in 
deference to the wishes of the wife, &; that the 
house has been bought & furnished at her in.stance 
& with her money. — Attctuson v, Dixon (1870), 
L. R. 10 Eq. 589 ; 39 I.. J. Oh. 705 ; 23 L. T. 97 ; 
18 W. R. 989. 

Annotalion : — Gonsd. Donprlas v, Douglas, Douglas v. Webster 

(1871), L, 11. 12 Eq, 617. 

117. .] — Re Chaignish, Cratg- 

NISH t\ IlEwrrr, No, 205, post 

118. .] — Testator was born in Scot- 

land in 1832 of Scotch parents ; lu.* came to London 
in 1848, in 1855 he went to Calcutta, became 
first a clerk, & then a partner in the firm of 
Jardinc, Skinner A (V). In 1877 he retired from 
business, returned to England, subsequently 
became a member of the Indian Council. He 
first took a liouse at Southampton for sixteen 
months, & lived there with his wife ^ family. Jn 
1878 lie took a five years’ lease of a house at 
Surbiton, lived there until 1883, when he took 
a lease of a house in Ivondon for seven, fourteen or 
twenty-one years, with an option of purchase at 
th(* end of tw^o years, which option he did not 
exercise. He lived there until 1887, when he 
died. He made his will in Calcutta in Eiiglish 
form, leaving his property, wliich consi.sted 
entirely of personalty in England, to liis wife for 
life, with remainder to his four children equally. ! 
lie had no property in Scotland. I 

Held: there was no indication of intention upon 
the part of testator upon his ret urn from India to go 
back to Scotland, or to treat himself as a Scotsman. 
If he had intended to remain a Scotsman he would 
have made his will in Scottish form ; because 
a man’s personal property in any locality was 
governed by his domicil. The fact that he set 


up his place of residence in successive houses in 
England with his wife & family, showed an inten- 
tion of permanently residing in England, & was 
sufficient to fix him with an English domicil. — 
Re Bullen-Smith, Berners v, Bullen-Smith 
(1888), 58 L. T. 578 ; 4 T. L. R. 398. 

Domicil of wife.] — Re Marsland, 

No. 40, ante, 

Sec^ alsoy No, 139, post. 

Maintenance of more than one residence.] — See 

Sub-sect. 2, B. (j), post, 

(e) For Reasons of Health, 

120. General rule.] — (1) Although permanent 
residence abroad without intent to return may 
not operate as a change of domicil, if believed to 
be necessary for health’s sake, the circumstance 
that such residence w^as occasioned by mere pre- 
ference of climat/e, or by the opinion that the air 
or the habits of the country may be better suited 
to the health than those of the country which has 
been quitted, will not be sufficient to prevent such 
permanent residence from so operating. 

This was a suit for the administration of the 
estate of M., who was born at Bath in 1778 of 
English parents, & after residing part of his lihi 
in England part on the continent for the benefit 
of his health, died at Florence in 1850. While 
resident at Florence, he made a wdll in the Tuscan 
form in 1843, ite a will in the English form in 1845, 
probate of both tliese instruments had be‘en 
granted by the Prerogative (’t. of Panterbury. 
The question now befor(‘ the ct. W'as, whether the 
domicil of M. at the time of executing the tw^o 
testamentary instruments <fe at his death, was 
England or Tuscany: — Held: testator had lost 
his English domicil A had acquired a Ihiscan 
domicil. 

(2) The domicil of origin, after it has been lost, 
revives more (‘asily than an acquired domicil. — 
Hoskins v, MArniEWS (1850), 8 De G. M. & G. 
13; 25 L. J. Gh. 089; 20 L. T. O. S. 210: 2 
Jur. N. S. 190 ; 4 W. R. 210 ; 4 1 E. R. 294, L. J.J. 
Anmdntiims : — A» to H ) Coasd. Haldane v. Eekford (1860), 

Jj. K. 8 Kq. Oai. Refd. A.-G. v. Wiiians (1001), 85 L. T. 

508 . 

121. Temporary residence abroad.]— An Irish- 
man w^ent to India, & was thc;re resident in busin(‘ss 
for at lea.st ten years. He then came to England, 
& lived there for nine years, having taken a house 
on lease furnished it. Being in bad health he 
sold his l(‘ase A furniture, & went to Madeira, 
leaving his books & trunks in the care of a person 
living in I^ondon. He lived at Madeira two years, 
& then* made his will, & then he went to Lisbon A:; 
died. 

He had projx'rty in India ; some Irish stock, 
some India .stock, some English stock ; & he 
banked in London. He was proved to have ex- 
pressed himself as intending ultimately to reside in 
Ireland. 

Held : he abandoned his Indian domicil, & ac- 


PART II. SECT. 3. SUB-SECT. 2.— 

B. (d). 

116 i. General rule- — Domicil of Jiun- 
hand ,] — ^ Where a niaii’n wife & 
family & liounehold reside, he not 
living apart from them except when 
attending to hia Imsineas, there ia hla 
domicil. — A.-G. r. McLean (1876), 
14 N. 8. W. 8. C. H. 72.— AUS. 


put they always came back to O, 
the 8i>ring. pjtf. never at any ti 
liad any intention of changing pern 
nently her residence or place of abo 
■A* wont to reside in U.8. without 
wife.: —Held : A. ha(i not abandoi 
hla O. domicil. — Bonbriuht v. Hi 
BUfOHT (1901), 21 V, L. T. 339. 4ii 
1 O. L. It. 629 ; 2 O. L. It. 249.— CA 


116 ii .] — A. was married 

to pltf. in N.Y. in 1889. For seven 
or eight years before the marriage he 
had lived in O. After the marriage 
pltf resided uith her hnshand In O., 
although during several winters they 
went to different places in TT.H. where 
each did something to earn inouey, 


, Vbi vxor 

— ItOBAR'i’H V. IlOB\KTH (1903), 17 

K. D. (J. 132.— S. AF. 

PART II. SECT. 3, SUB-SECT. 2.— 

B. (e). 

e. Permanent residence ahrond.] — 
H., a 8cotMman inarried to a Scots- 


woman, left 8. in 1893 & went to A., 
his wife & children remaining in 8. 
He did so on the suggestion of his wife 
& her relatives in consequence of his 
having fallen into drinking habits. 
Before he left 8. a contract of separa- 
tion was entered into between h in & 
his wife. Thereafter he lived in 
various places in A. until his death in 
1918. No communications passed be- 
tween the husband & the wife & ho did 
not contribute to her support or to 
that of their oliildreii. B. bad stated 
that he did not intend to return to S. : 
— Held : B. had ocqidred a domicil 
in Au.stralitt. — Mackinnon’s Tuustkks 
V. Inland Bkvt<:nuk, il920] S. C. 
(H. L.) 171.--SCOT. 
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quircd an English domicil, &> he never changed the 
latter, either for India or Madeira or Ireland. — 
A,-G. V. Fitzgerald (1866), 3 Drew. 610 ; 25 
L. J. Ch. 743 ; 27 L. T. O. 8, 314 ; 4 W. R. 797 ; 
61 E. R. 1036. 

Annotation : — Consd. Lyall v. l^aton (1850), 25 L. J. Ch. 710. 

122. .] — M00RI10U8E Lord, No. 52, mite. 

123. .] — The Ladderdale Tberaoe, No. 

58, ante. 

124. Acquisition of estate — Retention of 

public oiUces in country of origin.]— I’Anson v. 
I’Anhon & Oldbury (1909), Tinies ^ Jan. 12. 
Annotation -VLentd. Rayineiit r. Haymcnt 8tuu,rt, 

Cliupmaii V. Chapman & Buist, IIUIOI i\ 271. 

125. Permanent residence — Retention of estate 
in country of origin.] — J., who was born in Wales 
in 1853, lived there until the year 1891, in wliich 
year, being found io be suffering from consumption, 
he was medically advised, if his life was to be 
prolonged, to go to South Africa. Accordingly lie 
went to (-ape Colony & remained in Soulh Africa, 
with the exception of a visit to England in 1902, 
being employed at th(^ diamond mines, until his 
death in May in the y<‘ar 1905. J. had on leaving 
England a small farm in Wales which he retained 
until his death, disposing of it by a will executed 
in 1904 in which he was described as late of a 
Welsh parish. '^Fhere was evidence of statements 
by J. in conversation in his letters speaking of 
going home A of his using similar expressions, 
Ijointing to an intention to i‘nd his days in Wales, 
but during Ids visit to England in 1902, ho told 
Ids fri(‘nds that. it. was his last visit, A-, his health 
being better in South Africa, he would permanently 
remfiin t here. 

field: J. had no intiuition of abandoning tlie 
privileges A immunities which constituted his birth- 
right ; th(* onus of showing that, he had done so 
had not been discharged, A J. was a domicihal 
Englishman at tlie date of his death . — lie James, 
James v. James (1908), 98 L. T, 138. 

126. Residence where wife permanently 

resident.] — A it(Miison i\ Dixon, No. 116 , aide. 


{J ) I'or 

127. Permanent residence — Birth, education, & 
death in country of choice — Occasional claim to 
privileges of subject of country of origin.] -l)e- 
eeascid, the son of a Ilritish subject w'ho rc'sided 
for scN’cral yi'ai's up to his death in Ireland, A 
liad ])urrhased pioptM’ty there, though he occasion- 
ally claimed the privileges of a British subject A. 
visited England, was born, educated, established 
as a merehant, A died in Spaiii. T^pon Ids death 
a will was found A the Spanish tribunal in pro- 
ceedings taken to try its validity, declared dc- 
ceas(‘d intestate: — Held: (1) deceased elearly was 
domiciled in Spain, (2) conseipumtly the law of 
Spain governed th(‘ disposition of his proi>erty. 

(■ases of domicil do not depend on residence 
alone, hut on a consideration of all the eircum- 
stauces of tluj case.- Moore i\ Budd (1832), 4 
Hag. Ecc. 316 ; 162 E. K. 1172. 

Annoiiituni Consd. Maltiir.s v. Maltass (1844), 1 Rob. Ecel. 

07. 


128. Marriage & bulk of property in 

country of choice.] — In the (food^s of JhiWELL 
(1846), 7 L. T. (). S. 528. 

129. Without naturalisation.] — Haynes 

V, Haynes A Sheldon (1896), Times, Nov. 3. 

130. Residence in lodgings —Estate pur- 
chased in country of origin.] — Personal jiroperly 
may be subject to succession duty, altliough 


exempt from legacy duty by reason of testator 
having a foreign domicil. 

Testator, born in France, of French parents, 
became a merchant’s clerk at Gibraltar, A in 1830 
went to reside at Manchester, to pui’chase goods for 
his firm ; A lie subsequently became a shipping 
agent there until his death in 1859. He occupied 
weekly lodgings, A also paid a weekly sum for his 
board. He paid two visits to his native place, in 
1835 A 1846, A in the latter year bought an estate 
there ; A a solemn act was passed before a notary 
at his native place for the preservation of his co- 
hereditary right of succession over some landed 
property there. In this act testator was described 
as “ merchant, of Manchester, in England, native 
of Montory,” A his relatives, nephew A nieces, 
parties to the deed, 'leclared in it that he had not 
forfeited his hereditary rights to t.he estate, A 
that he desired to maintain his right. During 
the whole time his intention was to return to 
France A die there, A he always deemed A con- 
sidered himself a Frenchman, A not an English- 
man ; but he never fixed upon any period when 
his return should take place, A he lived at Man- 
chester with the intention of remaining there for 
an indefinite period: — Held: (1) the domicil of 
testator was French, A his personal property in 
England was not liable to legacy duty ; (2) 

testator’s personal jir'operty was liable to succession 
duty. — Re Capdeviei.le (1864), 2 H. A- C. 985 ; 
5 New Rep. 15 ; 33 Ti. J. Ex. 306 ; 11 L. T. 89 ; 
10 Jur. N. S. 1155; 12 W. H. 1110; 159 E. K. 
408. 

Annolations : — -As to (1) Consd. Haldane v. Eckford (18GW), 

L. IL 8 Kq. (J:U. As to (2) FoUd. A.-G. v. Bluchor do 

Wahlslatt (18G4), .'i H. A C. 374 ; Tic Badart’s Trunts 

(3 870). L. R. 10 Eq. 288. 

131. Written expression of Intention to 

return.] — Jopp v. Wood, No. 18, ante, 

132 . Purchase of house & vault.] — (J., 

born in France, succeeded his uncle in business at 
Manchester, A purchased land A built a handsome 
house there, A also a vault in which he buried his 
uncle, wife A child. A, going to Vichy for his health, 
died at the place of his birth. The evidence of 
intention was conllicting, A went chiefly to the 
impression of the witness, but it a|)peared that 
he prehuTed the French climate, A talked of taking 
his wife's body to France. 

Held : the domicil of origin ?iover was lost, A C. 
died a domiciled Frenchman. — (’apdevfelle v, 
(’apdevielle (1869), 21 L. T. 660 ; 18 W. R. 107. 

133. Partnership for life entered into.] — 

A. A B. were married in Ireland, the domicil of 
origin of each of them being Irish. A. afierwards 
abandoned his Irish domicil, A for several years 
lived with his wife at various places in the Cape 
Colony A Natal, where he engaged in various 
business enterprises, occasionally making sliort 
visits to England. He subsequently went to 
Australia with the intention of settling tliere, but 
soon after his arri\'al there he enterf‘d into an 
agreement with H. to carry on the business of 
ostrich-farming in the ( ^ape Colony in jiartnership 
for life. A., B., A S. then went t-ogtdher to Natal, 
where B. left her husband A went with 8. to Capo 
Colony, where they lived together as man A wdfe. 
A, afterw^ai’ds obtained in the ct. of the Eastern 
District of the Cape of Good Hope a decree 
dissolving his marriage on the ground of his wife’s 
adultery wit h 8. S. A B. were married in tJie Cape 
(%ilony, A they shortly afterwards returned to 
England, whore they intended to remain, A they 
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were again married at a rei^strai’’s ofilce in London. 
A. was believed to be still in South Africa, but 
there was no evidence as to whether he was still 
unmarried. By the Koman-Dutch law, which 

E revails in the Cape Colony & Natal, parties who 
ave been guilty of adultery are incapable of con- 
tracting a valid marriage unless the injured party 
has married again, but a decree of divorce is an 
absolute dissolution of the marriage, & the Colonial 
Cts. have no power to dissolve a marriage between 
parties who are not domiciled within their juris- 
diction : — Held : (1 ) it must be presumed that the 
Colonial Ct. had jurisdiction to dissolve the marriage 
between A. & B. ; (2) B.*s disability to contract a 
valid marriage so long as A., remained unmarried 
ceased when she left the Cape Colony, & that 
therefore her marriage with S. in England was 
valid. 

He entered into this partnership for life wliich 
shows that he had no intention of returning here 
(Hannen, P.). — Scorr v. A.-G. (1886), 11 P. D. 
128 ; 55 L. J. P. 57 ; 56 L. T. 924 ; 50 J. P. 824. 

Annotations : — As to (1) Distd. Ingham (falsely called Sachs) 
V. Sachs (1880), 50 L. T, 920 ; Wartor v. Wartcr (1800), 15 
V. D. 152. B^d. Ogdon u. Ogden, 11908] P. 40. 

134. Illicit cohabitation, marriage & death 

in country of choice.] — In the year 1734 T., a 
Swiss, twenty- two years of age, whose domicil of 
origin was Geneva, came to England, & carried on 
business & resided in England from that time until 
his death in 1779. Some time after his arrival he 
formed a connection with P., an Englishwoman, 
with whom he lived as man <fc wife. In 1744 he 
had a daughter by her, who was baptised as his 
child by the name of Sarali T. & who left issue. 
Between 1744 & 1747 he had two other illegitimate 
childi*en by P. who were born respectively in 1745 
& 1 747 & left no issue. In 1749 he married another 
Englishwoman named W., and by her lie had one 
child, who was the mother of the intestate in this 
administration action. W. died in 1752, & in 
1755 T. married P. & had legitimate children by 
her, one of whom, 8. M. T., had issue. By the law 
of Geneva illegitimate children ai'e legitimated 
by the subsequent marriage of thedr putative 
father &. their mother, notwithstanding an inter- 
mediate marriage of their father with another 
woman & the birth of a child by her. After the 
deatli of the intestate the descendants of Sarah T. 
(who was born before the marriage of T. P.) & 
tlie descendants of 8. M, T. (who was born after 
that marriage) set up conflicting claims in the 
action to be the next of kin of the intestate : — 
Held : a child born before the marriage of 
its father A: mother cannot be legitimated by 
their subsequent marriage unless the father was 
domiciled in a country whose laws allowed such 
legitimation both at the time of the marriage which 
gave the child tlie status of legitimacy & at the 
time of the birth on which it took from its putative 
father the potentiality of being legitimated. 

Acts, events, & declarations subsequent to the 
time at whicii a question of domicil anses are 
admissible in evidence upon that question when 


they indicate what the intention was at the given 
time. — Be Grove, Vauchebv. Treasury Solicitor 
(1888), 40 Ch. D. 216 ; 58 I.. J. Ch. 67 ; 59 L. T. 
687 ; 37 W. E. 1 ; 4 T. L. R. 762, C. A. 

136 . Temporary residence — ^Ten years.] — A.-G. 
V. Fitzgerald, No. 121, ante, 

136 . Until fortune made — Temporary 

return to country of origin.] — Testator having a 
Scotch domicil of origin, went to India in 1840, 
where he purchased a coffee plantation, & con- 
tinued to reside & carry on his trade till 1858 ; 
when, on account of ill health, he came over to this 
country, & resided here & in Scotland for eighteen 
months, after which he returned to his plantation 
in India, & lived there till his death, in I860 : — 
Held : testator had acquired an Anglo-Indian 
domicil, which was not changed at the time of his 
death, & his property was not liable to legacy duty. 

Semble : the circumstance that a foreign fixed 
residence is adopted merely with the view to the 
acquisition of a fortune, with an ulterior intention 
of retiuming home, is not sufficient to prevent the 
place of residence from becoming that of a domicil. 
— ALiiARDicE V, Onslow (1864), 33 L. J. Ch. 434 ; 
9L. T. 674 ; 10 Jur. N. 8. 352 ; 12 W. R. 397. 
Annotation : — Refd. Jopp v. Wood (i8C4 ), 34 Beav. 88. 

See^ alsOy Nos. 71, 78, ante, 

137. .] — The Lauderdale Peerage, No. 

58, ante. 

For Educational Reasons, 

138 . Education of children— Illegitimate child.] 
— U.S.A. (President) V. Drummond, No. 162, post, 

139 . Wife to reside with children until 

education finished — Husband’s intention to join 
wife & children.] — The husband, whose domicil of 
origin was English, acquired a domicil of choice in 
Ceylon, & married there. Ho >vas in the Ceylon 
Civil Service, &, being in ill-health, obtained leave 
of absence for the purpose of undergoing an 
operation in England. He broke up his homo, 
sold his furniture, & brought with liim to England 
his wife & three young children, with the view of 
having the children educated here. At the same 
time he also brought his household plate &. linen, 
& some few articles which had not been included 
in the sale. Upon arrival in England, the parties 
A their children took furnished apartments in one 
of the suburbs of London. While t he liusband was 
in the hospital, his wife misconducted herself in 
London, & the husband, upon ascertaining this, 
instituted proceedings for a divorce, upon the 
ground of his wife’s adultery with the co-respondent 
against whom he claimed damages. 3’lie wife & 
co-respondent both entered an absolute appear- 
ance, & filed answers denying the adultery alleged 
in the petition. The case came to trial, but the 
jury disagreed, & were discharged without giving 
a verdict. 8ome time after this the wdfe brought 
an action in the Q.’s B. Div. for the recovery of 
certain sums of money other property, wxiich 
her husband had received from her, & which she 
alleged wt^re held in trust by him for her separate 
use. The husband, in his defence, alleged that his 
domicil was (Cingalese, A that by the law of Ceylon 
the property in question had become his own 


136 i. Temporary residence — Three 
years — Continnance after declaration of 
war.] — Three years' residence with an 
intended uncertain continnanoe. thout:;:h 
for a special purpose, with trade in(le* 
pendent of that purpose, continued after 
the deolaratlon of war, eonstltnU^w a 
domicil. — Thr Patriot (1812), .Stew- 
art. 350.-— CAN. 

186 ii. — Eleven years — Oral ex- 
pression of intention to return,] — A. 


wus born & married in S., but had 
resided & worked for different llrms In 
E. for eleven years. He stated tlmt 
no doubt if he could ohlain as good 
wages as he was obtaining there was 
no doubt Jie would return to S. : — 
Held : A. liad not lost Ids domicil of 
orltrin. — Hood v. Hood (1897), 21 
K. (Ct. of Hess.) 973 ; 34 Sc. L. 11. 735 ; 
5 S. L. T. 61.-^5COT. 

Ten years,] —A. was born 


in S. & had been married in S. Shortly 
after marriage A. & his wife went to 
U.S.A. whore A. remained tor 10 years, 
workl'ig as a eompositor in various 
places. A. wrote a let-t-er from U.S. 
to his sister, in which, after complain- 
ing of the state of trade in A., he wrote 
I will be in S. in Uio spring of next 
year." Held :—A. had never lost bis 
S. domicil. — Rosa v. Ross (1899), 1 
h\ (Ct. of Sess.) 9B3 ; 30 Se. L. R. 707 ; 
7 S. L. T. 43.— «C0T. 


135 iii. 
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absolutely. In the result, it was held that the 
husband *s domicil was in fact as he alleged it to 
be, & that upon this ground tlie wife’s claim to some 
substantial portions of the property in question 
was bad in law. Thereupon, the wife obtained 
leave to amend her answer to the divorce petition, 
by raising the question of jurisdiction ; &. she now 
pleaded that this ct. had no power to entertain 
the suit, by reason of her husband’s Cingalese 
domicil. At the trial there was some conflict 
between the husband & wife as to what the in- 
tention of each of tliem was with reference to their 
place of residence & future movements after the 
date of their arrival in England, & upon this two 
questions were left to the jury, who found that the 
petitioner came to England & took rooms in July, 
1890, with the intention that his children should 
be educat^ed in England, & tliat his wife should 
remain witli them in England in those rooms, or in 
some other home to be provided by the petitioner, 
until the cliildren’s education should be finished, 
& that the wife & children should so remain, 
even although ho were obliged to return to C.Viylon, 
& that the petitioner’s intention was to ulti- 
mately rejoin his wife & children in England either 
on leave or after his retirement from the Ceylon 
Civil Service: — Held: ifle matrimonial home of 
the parties was in England. — lluiiLEY v. Hurley & 
Menzies (1892), 07 L. T. 384 ; 8 T. L. II. 410. 

Residence with wife & family generally.] — See 
8ub-sect. 2, B. (d), ante, 

(h) In consequence of devolution, 

140. Subsequent return to country of origin.] — 
JJe Bojnnioval V, De Bonneval, No. 32, a7ite, 

141. — - — .] — A British subject went to reside 
in France in 1770, where he obtained letters of 
naturalisation, purchased land. In 1791 he was 
obliged to quit tfie country, & his pr<jperty was 
confiscated ; he then came to England, Si remained 
here till 1802, when he returned to France, & 
claimed the compensation for his lands. By liis 
will, which confirmed a previous will made in 
JOngland, he gave part of his property, including 
the expected compensaHon, to an Irish charity : — 
Held : testator being domiciled in France, Si the 
property being in its essence French, Si left by 
a will made in France, no legacy duty was pay- 
able upon the charitable beiiuest.— C haritable 
Honations Comrs. V, Hevereux (1842), 13 Sim. 
14 ; 11 E. J. Ch. 302 ; 0 Jur. OlO ; 00 E. K. 0. 

(i) To avoid Creditors and Hnyirisomnent, 

142. Avoidance of creditors — Wife left in 
country of origin.] — P., born in England, & second 
son of an English peer, being in debt, to avoid 
his creditors, went to Scotland in 1854 Si lived 
with a companion in shooting quarters, leaving his 
wife in England, who had declined to accompany 
him. In 1858 he took a lease of a Scotch shooting 
ground for six years Si lived there with a few 
occasional exceptions of flying visits to England ; 
ho had lived in Scotland as a hiding-place from 
his creditors from 1854 to 1800. He kept up con- 
tinued communications with his English solicitor, 
with a view to some arrangement with his creditoi’s ; 
at the same time, in his letters he often alluded to 
his Scotch shooting-box as his home : — Held : 
(1) there was no suffleient evidence of P. having 
abandoned his English domicil <fc acquirtjd a 
Scottish domicil. 


(2) Semblc : where a husband goes to a foreign 
country without his wife, & resides temporarily, 
but does not acquire such a domicil there as would 
in the event of liis death regulate the succession to 
his personal esEite the foreign ct. has no juris- 
diction to entertain a suit for divorce at his 
instance (Lord Westbuby, C.). 

Semble : wdiere the husband does in such 
circumstances acquire such domicil in the foreign 
country, but leaving his wife in the native country 
which she never loaves, her domicil is not con- 
structively his so as to enable the foreign ct. to 
entertain a suit by him to dissolve the marriage on 
the giound of her adultery (Lord Westbury, C.). 
— Pirr V. Pitt (1864), 10 L. T. 626 ; 10 Jur. N. S. 
735 ; 12 W. R. 1089 ; 4 Macq. 627, H. L. 
Annotations: — As to (2) Consd. Harvey v. Faroio (1882), 8 

App. Cas. 43. Beta. ’ aw v. Oould (1868), L. R. 3 H. L. 

6.5 ; Brigga v. Briggs (1880), 6 P. D. 163 ; Bonaparte v, 

Bonaparte, [1892] P. 402 ; Lord Advocate v. JalTroy, 

[1921] 1 A. C. 146. OcneruUv, Consd. Lo Mosurler v, 

Lo Mcsurler, [1893] A. C. 617. 

143 . ,] — lie. Lang WORTHY, Ex p. 

Langworthy (1887), 3 T. L. R. 544, C. A. 

144. Avoidance of heavy liability — Abandon- 
ment of domicil of choice.] — He Robertson (1885), 
2 T. L. R. 178, 0. A. 

145. Avoidance of imprisonment — Return on 
expiration of UabUity for imprisonment.] — Where 
a woman has made a will before marriage, the effect 
of a marriage in England upon the will depends on 
the English view of the domicil of the husband 
at the time of tlie marriage. An unmarried 
Frenchwoman executed a holograph will while 
resident in England. Subsequently she married a 
Frenchman in England according to English law. 
Tlie husband was resident in England at the time 
of the marriage on account of a sentence of im- 
prisonment passed on him in France. According 
to the law of France his liability to undergo this 
sentence ceased at the expiration of twenty years. 
Si soon after that time had expired the husband 
returned to l^'rance. The wife continued to reside 
in England until her death. 

No settlement was made on the marriage. At 
the date of t he marriage the wife was carrying on a 
laundry business Si the husband aftorw^ards joined 
her in doing so, &. certain leases of the laundiy 
house were granted to him, but before his return 
to France he assigned the leases to his wife. 

Held : under the circumstances the domicil of 
the husband at the time of the marriage was 
English, Si the validity of the wife’s will therefore 
depended on English law, & was revoked by the 
marriage. — Re Martin, TjOUstalan v, liOUSTALAN, 
[1900] P. 211 ; 69 J.. J. P. 75 ; 82 L. T. 806 ; 48 
W. R. 509 ; 16 T. L. R. 354 ; 44 8ol. Jo. 449, C. A 

{j) Double Residence, 

146. House or apartments rented in another 
country — Family estate kept up.] — Somerville r. 
Somerville (Lord), No. 20, ante, 

147. .] — A Scottish gentleman of rank 

fortune left Scotland in 1794 Si came on a visit 

to London. In the course of that year he became 
acquainted with an Englisli lady. In 1795 he took 
lodgings for her in Ix^ndon, where, in 1796, a child 
was born. He then took a house on lease & 
furnished it, Si continued to reside in that house 
with her till 1801, unmarried. In Sept, of that 
year he married her in an English church. In 
1802 he retunu‘d to Scotland, taking with him his 


PART II. SECT. 3, SUB-SECT. 2.— 

B (1). 

142 i. Avoidance of creditors .] — A 

E arson who tiles a country to avoid 
eing made a bkpt. does not thereby 


change his doiiiici[.-"8TmKK v. (.Jlkicr 
(1879), O. B. Si F. 60.— N.Z. 

142 ii. — .] — U. had acquired a 
domicil in B.I. to avoid execution, he 


went toiuporarily to another eouritry ; 
lie was about to return, but suddenly 
tilod : — Held : there had been no 
change of domicil. — B uttck v, Hamilton 
(1801), Hume, 762.— SCOT, 
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Sec/. X— Change of domicil: Sub-sect. 2 , It {j) 

wife iV; child, & settled liiinself in his patrimonial 
mansion. During the whole period of his residence 
in London he had been accustomed to write lettc^rs 
to .Scotland, declaring from time to time his iin- 
mediato intention to return, <t desiring things to be 
done whicJi could only be necessary on that account. 
Held: he had not lost his Scotcli domicil, & 
therefore his marriage was in all respects a Scotch 
marriage, S: his chil(l capable of succeeding as his 
lawful heir to entailed estates. — Munro v. Munro 
(18d0), 7 Cl. & Fin. 842 ; 7 E. R. 1288. IT. L. 

Annoiotions : — Consd. Doo cl. Burtwliistlo v. Vardill (1840). 

(> lliuif. N. V. 385 ; Anderfion v. Laucuville (1854), 2 
Eoo. & Ad. 41 ; ForbciP v. ForhCH (1854), Kay, 341 ; Lyall 
r. I’atoii (1856), 27 L. T. O. S. 315 ; Pc Trustee Roliof Act, 
30 &11 Viet. c. !)6, He WriffhtV Truste (1856), 27 L. T. 0. 8. 
213; He Steer (1858), 3 H. & N. 504: Udny v. Udny 
(1S60), L. R. 1 Sc. ^ Div. 441. Folld. Harvey v. Farnlc 
(1880), 5 P. D. 153. Consd. He Patience, I’fttieuec v. Main 
(1885), 20 Cli. 1). 976. Refd. Laiieiivillc v. Anderson 
(1853), 21 L. T. (). S. 209 ; M^HonaUs v. MTloiiall (1853), 

20 L. T. (). S. 144 : He Wriffht’.s a'rutsts (1856), 2 K. &: J. 
505 : He Don’s Kstato (1857), 4 Drew. 104 ; Hod(f.son v. 
Dc Beauehosne (1858), 12 Moo. C. O. 286 ; Crookenden 
r. Fuller (1850), Sea. Sin. 3 ; Tl>e Lauderdale I’cerago 
(1885), 10 App. C’as. 602 ; He Clrove, Vaueiior v Treasury 
Solicitor (1888), 40 Ch. 1). 216 ; Wiuans v. A.-G., il004‘j 
A. (!. 287. Mentd. Fenton or Livinfrstono v. Livinirstone 
(1856), 27 L T. G. S. 18 ; Newton r. North West Provinces 
(Judges of the Iligh Court) (1871), L. U. 4 V. C. 18. 

148. .J — Lord v. Colvin, No. 57, ante. 

149. .] — Moorhouse V. Lord, No. .52, 

ante. 

150. Residence in country of choice retained — 
House bought in country of origin — Connections 
with country of choice continued.] — M., born in 
Scotland, went while young to Wigan, where lie 
eut(‘red into trade, mariied an ]<higlish wife, 
became a member of the corpn. A justice of the 
p(;ace. His liouse W£is taken by a railway eo., tV 
after trying to get a suitable bouse in the neighbour- 
hood he went to Scotland, wJiere h(* bought a 
house it lived most of the year. He kept on a 
house at Wigan, wluch was his own, <fc was kept 
always rt^ady for his reception. M. and his wife, 
though living chiefly in Scotland, paid regular 
visits to Wigan, & he often went there for some 
days at a time, wavS still locally coniject ed with tlie 
borough, it ri'tained his public ollices ; — Hdd : 
as M.’s domicil was in England before lie i*eturned 
to Scotland, A ho kept up a residence there, it iiis 
local conneeiions with the borough, his domicil was 
still Engli.sh. 

Wliere a domicil has been acquired, the onus of 
proof, to be dtHluccd from all the facts it circum- 
stances of tile case, lies on t4ie person who desires 
to show that that domicil has be(‘n chang(‘d. — 
Maxwell v. Maclure (1800), 2 L. T. 05; 0 
Jur. N. S. 407 ; 8 W. IL B70, 11. L. 

Consd. Aikiiiau r. Aikniau (1861), 4 L. T. 
374. Refd. Platt V. A.-G. of New 8outli Wales (1878), 3 
App. Ciis. 336. 

151. Residence acquired in domicil of origin — 


House bought in another country.] — Aikman , 
Aikman, No. 34, ante. 

152. Estates dc residences In country of orlgin- 
Favourite residence in another country.] — H untl 
(Marchioness) v. Oaskell, No. 84, ante. 

153. Residence of wife & famiiy— House buih 
on family estate .] — Forbes v. Forbes, No. 21, 
ante. 

154. Residence In another colony.] — M. 

having abandoned his domicil of origin, whicn was 
in Scotland, acquired a new domicil in that portion 
of New South Wales which in 1859 was by pro- 
clamation sepai’ated therefrom & became the 
colony of Queensland. Q^hercafter ho built in 
New South Wales a house suitable to his fortune, 
his wife & children residing there till his death, 
removing thereto from Queensland, lie himself also 
residing there except at times when he was engaged 
upon his business or political duties in Queensland. 
He died, however, & was buried at his own wish in 
Queensland : — Held : whether or not at the 
moment of separation in 1859 the domicil of M. 
was transfcri*ed to & became a domicil in Queens- 
land, or continued to be a domicil in New 8outli 
Wales, from the time the house built therein was 
finished, & tlie establishment of M. removed thereto, 
bis animus manendi in New South Wales must be 
inferred, and his domicil there determined.-- 
PLA’rr V. A.-H. op New South Walks (1878), 3 
App. (^as. 33b ; 47 L. J. P. C. 26 ; 38 L. T. 74 ; 26 
W. IL 516, P. C. 

155 , Farm in another country.] — In ju'o- 

ceedings for divorce it appeared tJiat j>(4itit)n<.r liad 
been born in France of P'rench parents. Wlien lie 
W'as ten yoai’s old Ins parents settled in England, 

& the lather subsequently obtained letters of 
naturalisation as a British subject, l^^titioner 
when eighteen years of age. went to Canada, where 
he took up the business of farming, bought a farm, 
served in the Canadian volunteers, A discharged t he 
duties of a citizen of Canada. In 1878 lie marrieil 
resp., w'ho was a Canadian, A in 1883 he brought 
her with their cliildrcn to this country, where lie 
resided for some years witli his father. He had 
occasion to return several times to Canada, as he 
alleged, to look after liis farm, A from 1881 w^as 
only seven months in this country. Kesp. 
remained in England until the date; of tln^ alleged 
adultery, when she visited France Held : 
petitioner had not lost his I<]nglish domicil, the 
matrimonial home w’as in England, A the ct. liad 
therefore jurisdiction over tlie proceedings. — 
H’Etchegoyen V. D’Etchegoyen (18tS8), 13 P. i). 
332 ; 57 L. J. P. 104 ; 37 AV. K. 64. 

AntwtutUm : — Mentd. D’Eteliegoycn i\ D’Etciicjfoyeii (1908), 

25 T. L. H. 85. 

-.] — >S'cc, also. Nos. 116, 118, a'ulc. 

(A ) Absence of Permanent Hesldenee. 

156. Residence in iodgings, hotels & boarding 
houses.] — Airman v. Ajkman, No. 31, ante. 


PART II. SECT. 3, SUB-SECT. 2.- 

B. (k). 

166 i. Hcsidencc (a htduinoR, htdt ls d 
hoard hif/diousfit. ] — A uutive-boni China 
man cuino from t:. to A. in 1898, 
leaviriff his wife ])chiiKl iWm. Ht 
remainort in A. about 6 years, not 
learning PhigliBli, of wlde.h he aenuired 
only an imperfect knowledge of a few 
wordy, & iiaving no rewidonoc or Iiouhc 
of liiH own. He Avent back to C. tn 
3 904, rcmuiiLOd them for 8 yearfl, 
cauio baek to A. in 3012 without Iuh 
wife : — TU'ld- : the evidence did not 
eytablLah that lie had gained an A. 
domicil before ho went to C. in 1001. — 
lUNG PA(Mv V. Glkehon (1913), 15 
C. L. R. 725.— AUS. 


156 ii. .1 — G. AvaH born in L.(’,, 

& remained there until 1(J years of 
age, after Avhicli he Avent to tJio 
S.W. 'i’erritoriea, avIkto Jie resided at 
dilTcront posts of N.VV, Co. for 30 years, 
& then returned to L.(L : Held: C. 
had never acquired a domicil in N.W. 
Territories. — Co.vnoj.ly \\ WouLRirn 
& Johnson (1867), II L. C. J. 197; 

0. L. J. N. 8. 14.— CAN. 

166 iii. .J- A lady born in 1. A 

AvhoMo father, a 8co(,sinau by birth, 
died in L, in servie.e of the E.l. 
came on her father’s deatli, in lun* 
infanev, to 8., witli her mother, A 
resided tliero for 14 years. She then 
Avent Avith her mother to tlie continont, 
Avhero she resided for a your, A after 


that went to E., AvJiero she continued 
for 2 years. Slie returned to S. for a 
fcAv months, A then Avent to E. a 
second time, AAdiert? she resided till 
her dcatli, 3 years aftorAvards. 8ho 
never had any ]»orman<mt residence 
after leaving 8., but resided in furnished 
lodgings A liotels, A sometimes Avith 
friends, both when on the continent 
A in E, ; A her mother retained, 
umilsroscd of, the furniture AA'-hioh she 
liad In her liomo In 8. : — Held : her 
8. domhdl remained lier domieil at her 
death. -AiiNorr v. Groom (1846), 
9 Dunl. (Ct. of Hess.) 142.— SCOT. 

f. Hcfiidinu vdth relatives — Short 
lease of house.] — J. hud, at the date of 
her father’s death, a 8. domicil of 
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Part II.— Domicil. 


167. .]— Whickeb V. IIUME, No. 70, anie. 

168. .] — lie Patience, Patience v. Main, 

No. 91, ante, 

SeCf also, Nos. 101, l.‘l(), ante. 

169. Such mode of living not unusual — 

In United States .] — /ie Eschmann (Deceased), 
No. 71. anie. 


vault in a Paris cemetery, and that in her corre- 
spondence she made use of the term “ homo ** in 
reference to Paris : — Held : deceased was still 
domiciled in England. — Be Garden (Deceased), 
(1895), 11 T. L. R, 107. 

164. Express declaration of 

Intention to retain domicil of origin.] — Held : 
testator had not abandoned his English domicil of 


C, Form and Contents of Will, 

160. Form of will— Will in English form— By 
Englishman resident In France.]— B remer v. 
Freeman, No. 00, ayde, 

161. Copy executed according 

to law of France.] —In the Goods of West, No. 72, 
anie, 

162. .] — Upon a claim, on the 

part of the Crown, for payment of legacy duty, 
treating testatoj* as domiciled in England, it 
appeared that testator (w/ioso name was English, 
but whose place of birth was unknown) had held a 
commission in the English army, but liad sold out 
in 1810, retired to France, where lie resided until 
his death in 1820, placing an illegitimate son at a 
J^^ri^nch scJiool. llis will, made at Paris in 1810, 
was in tJie English form. He l(*ft property in the 
French funds, none in England: — Hold: the 
presumption was against, an English domicil, &; 
in Hie absence of proof by the ('rown of English 
domicil, legacy duty was not payable. -U.S.A. 
(President) v. Drdmmond (1801), ‘Xi Heav. 140; 

4 New Pep. 7 ; XA L. .T. Ch, 501 ; 10 L. T. 821 
10 .lur. N. S. XXA ; 12 W. H, 701 ; 55 E. P. 412. 
Atiiiofftfityns : CoDSd. Wliickcr r, Hiirnc (1S5S), 7 H. fj. ('as. 

Iliri. Refd. IT.,S,A. V. VViiffnor (1807), 2 Cli. App. 582. 
Mentd. Ik-aumont, v. OJjveiru (1809), 4 Cli, App. 309 ; 
i»V- Mnedufr, Aliicdulf v, AlacdiifT, [1890] 2 C'h. 451. 

163. .] — Deceased was a 

daughter <:>f a chemist- in Oxford Stretst. She was 
born in England in 1818, A: lived in the country 
until she was 50 y(uirs of age. In 1874, her father 
and niot hei* being dead, she left England to travel 
on the Continent with Jier sister, wJio was in bad 
lieallh. She never afterwards resided in this 
country A continu('d to travel on the Chritinent 
until her sister’s death, whicli occurred in Paris, 
in 1888. SJie Jierself died in 1808 in h''lorence A- 
was buried theie. In November, 1801, the testa- 
trix made Jier will. Jri .June, 1802, she made a 
codicil tlp'i eto, A in April, 1808, she madci a second 
codicil. All these docajments were pr(‘parod for 
Jiei* in Ihigland by her English solr. I^hey were 
all in English h )rin, iiml obviously made with 
r(‘fert‘nc(* to Englisli law. in her will which was 
execut ed in I’aris she described iierself in a similar 
manner. In her second codicil, she described 
hci*sclf as fi British subject at present residing at 
Florence. The facts relied on in support of the 
Frondi domicil were that- the testatrix’s rt^sidence 
was in Paris, that slie had taken apartments on 
lease in J*aris, that she liad purchased a tomb or 


origin nor acquired a new domicP abroad . — Be 
De Almeda (Baron Emanuel), Sourdis v. 
Keyser (1002), 18 T. L. B-. 414, C. A. 

166. By Englishman resident in 

Germany — Express declaration of intention to 
retain domicil of origin.] — Be Steer, No. 67, a?de, 

166. By Scotchman living in France.] 

— Whicker v, ITtjme, No. 70, ante, 

167. By Frenchman resident in 

England.] — Doljcei .. Geoghegan, No. 78, ayiie, 

168. By Scotchman resident in 

England— After retirement from business in India.] 
— Be Bullen-Smith, Berners v. Bullen-Smith, 
No. 118, ante, 

169. By Scotchman with no perma- 

nent residence in England — To prevent mother 
obtaining custody of child.]— Held : the Scottish 
domicil of origin remained unchanged. — Be 
Dunbar, Dunbar, v, Wentworth (1896), 12 
T. L. P. 153. 

170. Description of testator — As of country of 
origin.] — Legacy duty is not payable on legacies 
bequeathed l)y a foreign testator, A paid in this 
country by English exors. to English legatees. 

Testator was born in Maryland, before the 
separation of tlio American colonies from Great 
Britain, of parents domiciled in America, A- was 
sent to Scotland wdicn under age, for his education. 
At the age of twenty-foui*, A after the treaty of 
1788, he w(‘rit to India, being describc^d in thti 
ship’s books as an American, A remained in that 
country for thirty years, where he acquired a 
fortune, the greater part of wliich he left there, on 
returning to Europe. He then went to America to 
see Ills family, A to look aft or some property left him 
by his father ; A, having again visited different 
I>arts of England. Scotland, A the continent, finally 
I'eturned to America, engagi‘d in agricultural 
l^ursuits, comuienced drawing his property to that 
country, A mp-do a will, w'Jiereiii he described 
himself as “late of Galcutta, A now of Pichmond, 
in the country A state of New York,” A appointed 
English exors. Shortly after, he died at New 
York : — Held : testator had made his election to 
become a subject of the UniU*d Stales, A was at 
his death domiciled in America ; A:, consequently, 
the legacies paid in this country to English legatec‘S, 
were not subject to the legacy duty. — Be Bhuge 
(1832), 2 Cr, A J. 486 ; 2 Tyix 475 ; 1 L. J. Ex. 
153; 149 E. R. 185. 

Annotations : — Folld. (Uuiritablo Donations (’oinrs. i’. 
Deverenx (1842), 13 8iin. 11. CODSd. Thompson r. 


origin. After her futher’s death, Uu 
house in which lie had resided for i 
great many years in S. waa sold. J 
was resident abroad at the date of Iiei 
lather’s death ; but returned t.o S 
on a sliort visit A then Avent to K 
Avliore some rehif-JAes resided A then 
she leased a lioiisc for 3 years. ,Sl»f 
paid visits to 8. during wiilch she looked 
aoout for a house there ; but slie died 
; at the date of luu 
ueath she iiad not ahandetied Jur S. 
f oiuleiL— E aiupaikn v. Nkvillk (1897). 
it. (Ct. of 8es8.) 192. -SCOT. 


PART II. SECT. 3, SUB-SECT. 2.- C. 

g. of will — Will in A'civ 

ir^aUxnufoTnir — Jiy Italian pfsident iu New 
^calayid,] — Teatator'a cLoulIcU of origin 


AVUH Italiaiu Ho Avont to N.55. AvitJi 
money, which ho invested In land A 
on nitge. there, A residotl there until 
ho «lied in 1892. HctAveoii 1881, uiicn 
lio first came to N.Z., A 1892 lie Adslted 
Italy for a short time. In 1882 
lio dim.rarded Jiis Italian name A 
assumed an English one, A ho exwuted 
a Avill, in Avhich ho statecl that ho liad 
ahvays resided A received his education 
in l!)., A Avos desirous of being a British 
Hubjeet, Ho married a British subject 
in N.Z. under his E. name. In 1890 
he made his last AviU according to 
N.Z. form in N.Z. apjiolnUug two 
persons doiuleiled in N.Z. his exors. 
Testator frequently stated to one 
oxor. that he intended to make N.Z. 
ills permanent place of residence, A 
always avoided allusions to Italy : — 


Held : he had at the time of his rleatli 
ahand»)ned ids I. domicil of origin A 
ac<|iured a N.Z. domicil. — S ki-es v. 
Hitodks (1905). 20 N. Z. L. U. 87.— 

N.Z. 

170 i. Description of testator — As of 
country of or iy in.] Testator described 
himself as of J.,. in J., at present at D. 
in G., Avherc he died : the rt. assumed 
that I. was his domicil. — K knnkdy v, 
Kkllv (1802), 14 Ir. Jur. 320. — IR, 

170 ii. .1 - 'Brooks i\ 

Brooks’ Trusters (1902), 4 F. (Ct. 
of 8osb.) 1014 ; 39 Sc. L. 11. 810 ; 10 
S. L. T. 217.- SCOT. 

170 iii. — .1— 'CoRRiDCK V. 

Somerville (1914), 51 Sc. L. K, 400.- - 

SCOT. 
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Sect. 3. — Chayige of domicil: Sub-fiect 2, (7., D. 

Advocate General (1815), 12 Cl. & Fin. 1. Kofd. Re 

Wallop’s Trust (1804), 1 De G. J. & Sin. 050. Mentd. 

I'ylor V. Bell (1836), Donnelly, 100 ; Salkold v. Jehnston 

(1842), 1 Hare, 106 ; lie Stepney Klection retition, 

Isaac-son v. Durant (1886), 17 Q. B. D. 54. 

171. .] — Whicker v. Hume, No. 70, 

ante, 

172. .] — Stevenson v, Masson, No. 

75, ante, 

D, Natnralisation, 

173. May be evidence of change of intention.] — 

Stanley v, Bernes, No. 40, ante, 

174. Not essential.] — Haldane v, Eckford, 
No. S9, ayUc, 

175. Nor conclusive.] — ^K ing v, Foxwell, 

No. 45, ante, 

176. Refusal to be naturalised.] “ A French 
subject, eHtablishcd liimself in business in this 
country, married &; continued to reside iiere for 
more tlian thirty years, making only occasional 
visits to France : — Held : to have lost his domicil 
of origin, A:- acquired an English domicil, notwith- 
standing Ids refusal to take out h^ttei-s of naturalisa- 
tion in this country, on the giound that he might 
return to France, & would not give up his status 
as a French citizen. — B runel v. Brunel (1871), 
h, U, 12 Eq. 298 ; 25 L. T. 378 ; 19 W. K. 070. 
Annotation : — Consd. Doucet v. Gcogheffan (1878), 9 Cli. D. 

441. 

Naturalisation generally.] — See Aliens, Vol. II., 
pp. 189, 190. 

E. Acquiaiiion and Dispoml of Prop(*Tty, 

{a) House or Estate, 

177. Purchase of paternal property — & residence 
there till death.] — O hiene v, Sykes (1811), 5 
Madd. 394 ; 56 E. K. 945. 

178. Subsequent travelling abroad.] — 

Te.staior P., the son of a Scottish landed pro- 
prietor, at the age of liftcen was api)renticod to a 
surgeon in Ids native place, & afterwards left< the 
country & went to India in the capacity of a 
medical oOiccr to the East India Co., where he 
resided for a period of forty-three years, having 
married, <fe accumulated a considerable fortune. 
In the* year 1818 he retii’ed from Ids profession & 
situation on a pension, & returned to his native 
country, Scotland, when he succeeded in pur- 
chasing his paternal property from the trustees 
of his father’s creditors, & built a handsome 
mansion upon the estate, which he occupied up 
to the year 1825, when he took a tour to Switzer- 
land, breaking up his establishment. During 
some time in the year following he went to Paris, 
& resided in lodgings on the Boidevards until the 
year 1829, when he again visited his man.sion in 
Scotland, having spent a short time in London 
on his return. He then went to Edinburgh, where 
he instructed Ids solicitor t/O prepare his will, 
which he executed afterwards in London. Testa- 
tor, in Nov. 1829, again took up his residence in 
Paris, having changed his place of abode from the 
Boulevards to the Place Vondome. In this part 
of Paris he lived until June, 1831, when, being in 


a bad state of health, ho set out for plngland, but 
died on June 10, at Beauvais, on his return to 
Scotland : — Held : the rule of law was perfectly 
clear in rcfei’ence to a pai'ty’s domicUj which re- 
mained until it was proved by good evidence tha;t 
the party’s intention really was that his domicil 
should be changed, & there was no design to change 
that domicil, & testator’s domicil was in Scotland ; 
for unless it could be shown by overwhelming 
evidence that it was otherwise, the rule of law 
had settled the question. — CocHBANE v. Cochrane 
(1847), 9 L. T. O. S. 107. 

AnmyUdums .'- HLBuid, Lord v. Colvin (1853), 2 W. R. 134 ; 

Lord V. Colvin (1855), 3 Drew. 222 ; Lord v. Colvin (I860), 

3 L. T. 228 ; MoorhouBO v. Lord (1863), 10 H. L. Cas. 272. 

179 . Purchase of house or estate — In another 
country — Estate not made permanent residence — 
Travelling.] — A British subject domiciled & having 
real & personal estate in England, went abroad 
& purchased in 1828, the title, castle, &- estate of 
B., in the Papal States. He liired Italian domestic 
servants, male & female, whom he kept at K. 
until his death. He expended large sums in 
repairing & improving the castle & grounds of B., 
which I'epairs & improvements were going on at 
the time of his death. He did not make K. his 
constant residence, but from 1828 to 1831 some- 
times occupied it, sometimes lived in furnished 
lodgings in the towns adjacent, ^ at other times 
visited Borne, Florence, & other parts of Italy, 
residing in furnished lodgings. In 1831 he came 
to England, &> resided in different parts of it until 
September, 1832. In March, 1832, Ikj sent to B. 
several cases of plate, books & wearing apparel. 
In September, 1832, he made Ids will in London. 
In the same month he left England went to 
Florence, where he remtiincd two months, & 
ilieiice to B., he then lived, sometimes in the 
castle of B,, sometimiis in furnished lodgings in 
the adjacent towns, till October, 1833, when he 
went to Borne A there lived in furnished lodgings 
until his death in Feb. 1834 : — Held : then* was 
no evidence of testator's havng actually acquir(‘d 
a domicil at II., or elsewhere abroail, although 
they indicated an intention to make R. his domicil ; 
his English domicil therefore reinain(‘d, iV- legacy 
duty was consequently payable on ihii bequests 
contained in his will. —A. -(i. v, 1)unn (1810), 0 
M. & W. 511 ; 151 E. R. 514. 

Annotntvona Consd. Thomson r. Advocate (Jeiiciul (1845), 

12 Cl. & Fin. 1 ; Lyall v. I’aton (1856), 25 Jj. J. t.'h. 746. 

Dbtd. UnitiMl .States ITcsidcut v. Dniininond (1864), 10 

Jut. N. B. 533. 

180. To live with benefactor So long 

as benefactor lived.] — A nderson v, Laneuvjlll:, 
No. 50, ante, 

181 . — -.J — A.-G. V, FlTZUERAld), No. 

121, ante, 

182 . — -.] — Si'EVENsoN V, Masson, No. 

75, ante, 

183 . Lease of house— In country of origin — 
House never occupied.] — lie Wills-Sandford, 
Wills-Sandford V, Wills-Sandford, No. 70, 
arde* 

{b) Ground for Burial, 

184 . Purchase of grave^ — In another country.] — 

Bremer v. Freeman, No. 09, ante. 


PART 11. SECT. 3, SUB-SECT. 2.— 

E. (a). 

179 i. Purchase of ho^use or estate — 
In another covntru— Estate not made 
permanent residenve. ]— -Hoi*vkr v. 
Duxsmuik (1906), 3 W. L. It. 13. — 

CAN. 

PART 11. SECT. 3, SUB-SECT. 2 ,^ 

E. (b). 

184 i. Purchase of grave — In another 


country.]— -yi.f had a N.Z. domicil : 
he left N.Z. for E., after making over 
hifl business to two sons. He retiimod 
again 2 years after & shortly after 
left again for E., where he died. Tlie 
bulk of his property was in N.Z. He 
made his will in N.Z. & executed a 
codicil shortly before leaving E. on his 
visit to N.Z., & in the codicil described 
hliiisolf as of N.Z., now residing in 
E. His exor. & trustee resided in 
N.Z., &; Ills will was proved there. 


During his last voyage to E. he sent 
a document to one sou purporting to 
give him the use of a burial -lot hi 
W. Cemetery lu N.Z., but exinossly 
reserving a place in it for himself 
should he die in N.Z. While in E. he 
stated that he intended to niuaiu in 
E., ac wished to bo buried in t!. Ceme- 
tery there, & thnt if he went to N.Z. 
it would be only on a visit ; he spoke 
of settling down in K. & getting a oot- 
tage when ho had llnished travelling, 
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j — Uc Garden (Deceased), returned to London for treatment, & remained 
No. 163, ante, there till her death. >She had Liken no lodgings, 

In country of origin,] — Re nor sent forward any funds to France. By her 

Almeda (Baron Emanuel), Sourdis v, Keysbr will, in English, she was described as of English 
(1902), 18 T. L. II. 414, C. A. residence : — Held : as she had merely an ultimate 

187. Sale of grave — In country of origin.] — intention of living in France, her domicil was 
Stevenson v, Masson, No. 75, ante, English, — A.-G, v, Gasquet (1877), 41 J. P. 487 ; 

42 J. P. 346. 


F, Taking Journey, 

188. Being In itlnere — To intended domicil.]— 

Forbes v, Forbes, No. 21, ante, 

189. Dying in itlnere.]— Munroe v, Douolas, 

No. 03, ante, 

190 . From domicil of choice.] — Testator 

liad a Scottish domicil of origin. In 1807 he 
sailed ‘ from England for the East Indies, was 
wrecked, taken prisoner, & coniined at Verdun. 
On his release he went to Calcutta ; & established 
a business. In 1835 he made his will, at Calcutta, 
& in it described himself as of that place. He gave 
legacies in Indian currency to pltfs., his two sons, 
A appointed two gentlemen, resident at Calcutta, 
his exors. In 1836 he sailed for England, but 
died on the voyage. He left considerable property 
in India: — Held: dying in itincrc did not alter 
the domicil which testator acquired in India. — 
Lyall V, I'aton (1850), 2.5 L. J. Ch. 740 ; 27 
L. T. O. S. 315 ; 4 W. U. 798. 

Aunntation : — Befd. A.-G. v. Pottingor (ISGl), 6 II. & N. 733, 

191 . To domicil of origin.] — A Sardinian, 

who had settled in Brazil, died intestate on liis 
way back to resume his domicil of origin at Genoa. 
An agreement had been come to between the 
Brazilian & Italian Govts., with rcispect to the 
administration of his property & the guardianship 
of his children (some of whom were in Genoa & 
others in Brazil), by which the Brazilian Govt. 
gav(5 up to the Italian Govt, all claim to such 
administration & guardianship. 3'he ct. revoked 
.a grant of administration which had been made to 
the rcrprc'seritative of the person entitled to it 
according <o Brazilian law, & mad(i a grant to tlie 
jiersou entitled to it according to Italian law.— /n 
the Hoods of Bianchi (1802), 3 Sw. & Tr. 10; 
1 New K(*p. 108; 8 L. T. 171 ; 11 W. R. 240 ; 
104 K, li, 1177. 

192. Beginning Journey — Never completed — 
Through illness.] — B. left France, wiiere she had 
an aequin'd domicil, with intention of residing in 
England ; she went on board at Calais, but before 
leaving harbour was, tlirougli illne.ss, obliged to 
land, and never suOiciently recovered to leave 
France : —Held : there was no sullicient act to 
give effect to tlio intention to resume the English 
domicil.— 7 n the Goods of Raffenel (1803), 3 
8w, A Tr. 49 ; 1 New Rep. 569 ; 32 L. J. 1*. M. &• A. 
203 ; 8 L. T, 211 ; 9 Jur. N. S. 380 ; 11 W. R. 
519; 104E. R. 1190. 

193. .] — Testatrix, who was 

born iu France, her parents being Frencli subjects, 
came with them, when she was of age, to England, 

lived with them until theur death, after which 
she resided with her brother till he gave up his 
house. 8he then left with the intention of living 
at her native town, but fell ill at Paris, whence she 


G, Other Cases, 

194. Marriage.] — Stanley v, Bernes, No. 40, 
ante, 

195. Change of religion.] — Stanley v. B ernes, 
No. 40, ante, 

196. Investment with privileges acquired at 
place of residence.] — Stanley v, Bernes, No. 
40, ante, 

197. Membership of clubs retained — ^Trusteeship 
of charity retalneu.i — Re I)e Almeda (Baron 
Emanuel), Soubdjw v, Keyser (1902), 18 T. L. R. 
414, C. A. 

198. Agricultural pursuits entered into — Pro- 
perty from other countries drawn to country of 
residence.] — Re Bruce, No. 170, ante. 


Sub-sect. 3. -By Persons under Disability. 

A, Infants, 

199. Legitimate child — Change of domicil of 
father.] — In the Goods of I^ai'^i’en (Deceased), 
No. 99, ante, 

200. Lunatic at attainment of 

majority.] — Sharpe v, Crispin, No. Ill, ante, 

201. .] — Fibebrace V, Fihebrace, 

No. 104, ante, 

202. .] — Re MAiniEicniT, Paxton r. 

Macreight, No. 105, ante, 

203. .1 — D’Etchegoyen v, D’Etche- 

GOYEN, No. 155, ante, 

204. .1 — Rc Duleep Singh, Ex p. 

Cross, No. 95, ante, 

205. Nature of infant's new domicil.] 

- (1) On the marriage* of a Sexitsman with an 
Englishwoman upon whom property has already 
been settled, an ante-nuptial contract confirming 
the wife in her rights according to English law 
is desirable so as to preclude the husband from 
setting up on his wife’s deatli a claim jure mariti 
to her property under Scottisli law. 

(2) Where the domicil of birth is changed during 
infancy by a change of the domicil of the father, 
the cliaiigcd domicil is not the domicil of origin 
of the infant. 

(3) ’J’he pltf., whose domicil of origin was 
Scotch, served for many years in the Army abmad, 
& subsequently led a wandering life, making 
London his headquarters, lie afterwards married 
A resided with his wife at house in London, 
purchased by her, to which lie always referred as 
Ids home. Pltf. subsequently lived apart fi*om 
ids wife, using his London clubs as before //f/d : 
pltf. had acquired an English domicil. — Re 
Craignish, Cbaignish V, ilEWiTi\ [1892] 3 Ch. 

180 ; 07 L. T. 0S9 ; 8 T. L. R. 451, 0, A. 

Ann-otutwns : — Rofd. v. A.-U., [1904] A. U. 287 ; 

Casdn^li v. Casdafirli, 1 191 9 J A. (>. 145. 


Sc about buying a grave-Hpat?o in C\ 
Cemetery la K., but ho had not oarricci 
out either of those lutontionH , 
finally, he said that he Intended to 
live & die In K. : — Held : the evidence 
was insufilciout to show that M. had 
changed his N.Z. domicil. — M unt r. 
Findl/VY (1905), 25 N. Z. L. li, 488.— 
N.Z. 


PART II. SECT. 3, SUB-SECT. 3.—A, 

199 i. Legitimate child — Vhanue of 


dtnnicU of father. ] — P., a youi\g English- | 
man, carac to S. iu 184.5, Imving re- 
ceived a permanent appointment in 
G.P.O. Ill 18.54 he married a 8cot«- 
woinaii, & entered into a .Seottislj 
form of marriage contract. .Several 
ciiildren won’* born of the marriage of 
whom A, was born iu 1H(»3. In 1876 
P. purchased the house in which ho was 
residing. Sc iu 1878 he retired from the 
postal service ifc continued to reside 
in his house until his death in 1895. 
Shortly before coming to S. he inherited 


from ids father, & retained during his 
li fc, property in E. He kept tlie greaU r 
part iu his own hands, allowing his 
sisteis to occupy the house on the 
property. In 1896 A. died. In a ques- 
t ion raised as to iier doinlcii of 
origin : — Held : P., prior to A. *8 birth, 
ha«i acquired a 8. doiidcil & A.'s 
doinhdl of origin was 8. — Fairbaibn v, 
SuKPHKiiD’H Trustees (1897), 26 

Jl. ((;t. of Sess.) 192 ; .35 Sc. L. li, 
178 ; 5 S. L. T. 224.— SCOT. 
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Conflict of Laws. 


Sect. 3 . — Change of domicil: Suh-seci. 3, A., B. 

& c:\ 

206. Change of domicil of widowed 

mother.] — T. P., a native of England, domiciled 
in Guernsey, died intestate, leaving a widow, & 
infant cliildren by her & also by a former wife. 
The widow, after his death, was appointed guardian 
of the children by the Koyal Gt. of Guernsey, 
in conjunction with another person, who was 
appointed guardian of the children by the former 
marriage, sold the property of the int^estate & 
invested the produce in the English funds, after 
which she came to England with her children, & 
was domicih‘d tliere. On the death of some of 
the children under age, a question arose, whether 
their shares of the property had become dis- 
tributable according to the law of England, or of 
Guernsey : — Held : the law of England should 
govern the succession, the domicil of the children 
being to follow the domicil of the surviving mother, 
where no fiaudulent intention can be imput^ed. 
Hut fraud may be presunu'd, where no reasonable 
cause appears for the removal. — Potinger v. 
WiGiiTMAN (1817), 3 Mer. 07 ; 30 E. It. 20. 
Annotntiona Expld. Johnstone r. Peatlio (1843), 10 

Cl. & Fin. 42 ; lie Peaumoiit, |18<)3] 3 Ch. 400. 

207. Remarriage — Effect on Infant’s 

domicil.] — 3'he change in the domicil of a father- 
less infant which may follow from a change of 
domicil on the part of the mother is not to be 
regarded as the necessary consequence of a change 
of the mother’s domicil, but as the result of the 
exercise by her of a powder vested in her for the 
wc'lfare of the infants, witich in their interest she 
may abstain from (‘xercising even when she changes 
her own domicil. 

B., a widow with several infant children, all of 
whom had a Scotch domicil, married again in 
Scotland in Nov. 1834. In Jan. 1835, JS’., her 
second husband, went to rcsid(» permanent ly in 
England, & shortly afterwards Mrs. N. & all hc‘r 
children, except G. B., joined him in England & 
acquired an Eriglisli domicil, G. B. remained in 
Scotland with an aunt, wdth whom she had lived 
since her lather's death in 1821. C. B. attained 
twenty-one in May, 1840, she died in Scotland 
in April, 1841. 

Held : B. had ahsl^iined from excT'cising her 
now er of cltaiiging B.’s domicil wJien she changed 
her own, & the domicil of C. B. at the time of Jier 
death was Scottish. — Be Beaumont, 

400 ; 02 L. J. Gh. 023 ; 42 \V. B. 112 ; 37 Sol. .To. 
731 ; 8 B. 0. 

208. Illegitimate child —Residence with putative 
father’s relations.] — IJRqujiAKT v. Buttekeielu, 
No. 209, jjost, 

B. Lumdics. 

209. Lunacy after attainment of majority.]- 


Testator being the illegitimate son of a Portuguese 
woman, was sent to Scotland, when a child, & 
lived there till he was eighteen years of ago under 
the control of liis reputed father’s relations there. 
He was sent to school in Scotland for a short 
time in Germany. When eighteen ho obtained 
employment in the English Chistoms Department 
& w^ent to Yarmouth & thence to I^ondon, where 
he remained in the same employment till he was 
twenty-eight, when ho returned to Scotland in 
ill-hcalth, &. soon after became a lunatic & died 
without recovering his reason. While living in 
London he went occasionally to Scotland, where 
he retained apartments, in which he left his books, 
etc. According to Scots Law an infant can choose 
his own domicil at the age of fourteen :—IIeId : 
whether the law applied to an infant who had a 
foreign domicil of origin or not, the evidence did 
not show that testator had adopted a Scottish 
domicil. — XJRquHAKT v. Butterfield (1887), 37 
Gh. D. 357 ; 57 L. J. Gh. 521 ; 58 L. T. 750 ; 36 
W. K. 376, 385, n. ; 4 T. L. K. 161, G. A. 

210. Lunacy at attainment of majority — Sub- 
sequent change of domicil by father.] — Siiari*e v. 
CRJsriN, No. Ill, ante. 

C. Married JVonwn, 

211. Acquisition of husband’s domicil.] — Tlie 
mere fact of staying at any place does not change 
the domicil of origin. 

An Englishwoman married a Virginian resident 
in England ; — Held : the instant she married Jier 
domicil became Virginian. — Meinertziiagkn v. 
Davis (1844), 1 Goll. 335 ; 13 L. J. C^h. 457 ; 3 
L. T. O. S. 452 ; 8 Jur. 973 ; 63 E. B. 444. 
Atniotaliom : — Mentd. lie Giiibcrt's Trust Esiato (J8()2), 10 

Jur. 852 ; Stones r. Ro>vtou (1853), 1 Eq. Rep. 427 ; 

riillmiin V. Westwood (1854), 3 Eq. liep. 142. 

212. .] — Testatrix, born at- Sniyrna, of 

Dutch or Kussiau parents there residing, under 
the protection of tJio Dutch (’onsulaG* at Smyrna, 
married a British subject, &, after his death, eon- 
tinuing to reside during the remainder of her life 
in the J levant, made a will, disposing of j)roperty 
in England, in the English form : — Held. : her 
British domicil acijuired by marriage iiad not- been 
changed, nor had her domicil of birth J‘evert/i*d, ^ 
the ]>rotest to the jurisdiction of the ct. overruled, 
— Gout v. Zimmekmann (1817), 5 Notes of Gases, 
440 ; 9 L. T. O. S. 412. 

213. .] — Harvey v. Earnie, No. 932, 

])osi. 

214 . Marriage originally voidable — Parties 

living together.] — Petitioner, being a domiciled 
Englishwoman, in 1872 went through a fonn of 
marriage with an American citizen. Sin* cohabited 
with liim until February, 1879, in the United 
States, & in April, 3879, the Sui)reme (/ourt of 
Golumbia pronounced a decree dissolving the 


207 i. Chanoc of domicil of 

xoidomed mother — Jicmarriaar — Effect on 
infant's Ckctivuton's Judj- 

(UAL Factor v. Fincu-Noyfk, fl918J 
S. C. 378.— SCOT. 

h. Infant — (Uinnot chanoe domicil.] 
— A male infant, though maiTiiMJ, lias 
no power to chanjco his doniieil. — 
Kodicuthon V. ItonF.RTsoNr, 115105] 
V. h. R. 540.— AUS. 

j. Ma}/ vhanuc domicil- If 

trader, \ — An infant, tradin;? in a 
forcisoi country, may aeguiro a 
domicil ttierc.- — S tki'ITKns v. AUK 
LAND (1845), 8 1. Eq. R. 4i4. — IR. 

PART II. SECT. 3, SUB-SECT. 3.~C. 

211 i. Acquisition of huahand's domU 
c*£7.J — DuriiiK coverture the doiuieil 
ot the liusbaud is the domicil of 


the wife.- -AI cDonald r. AIc’Donald 
( 1859), 5 C. L. J. U. 8. 6(i.— CAN. 

211 ii. .] — CuTLKR r. Cutli:h 

(1914), 20 13. O. K. 34.— CAN. 

211 iii. — — -A husband had ac- 

quired a domicil in A . : — Held : his 
wife uli^o had acijulrcd a domicil in 
A. derivtMj from lior husband. In respect 
that, so loriff as a jiiarriapo remains 
uiulisHolveil by divorce or unimpaired 
by jiidieial separation, the wife’s 
domicil follows tliat of tJie husband, 
evcMi thou;;b tJie conduct of the husband 
would have onlitled the wife to obtain 
a decree of divorce, or separation l)a<l 
she appii(*d for it. — ^AJ acKinnon’S 
Tui'ktk.pjs v. Inlani> Hrvknuk, il920J 
S. C. (H. L.) 171.- SCOT. 

k. Jdmiludion of firtion.i — 

The true limitation of the legal Uctiou 


that tJjo wife niust bo deemed to 
follow lier liushand’s domicil is t.hat the 
rule must bo understood to apply to 
&nch husbands as are not vu(jabiindi — a 
vauabundxw being mie ** cui ncc ccriwm 
dornicilium Jicc constana habitat io cat.'* 
— AIason V Mason (1885), 4 K. J>. C. 
330.— S. AF. 

l. Aeqnisiiion of independent domi- 
cil .] — A married woman living in 
S.A. cannot, save in exceptional 
circumstances, be a rosidemt in S.A. 
within Uonstilutlou Act., s. 75 (Iv), 
because of domicil if her husband Is 
domiciled elsewhere. — Rknton v. Rkn- 
TON, 11917] 8. A. L. R. 277.— AUS. 

m. tieparaiion from husband — ■ 

Jiccauac of husband's conduct,] — Chaib- 
HON V. CHAIS.SON ( 1920 ), 63 1 ). L. K. 
3 G 0 —CAN. 
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marriage on the ground of the husband’s incapacity. 
She then returned to this country, & in 1880 pre- 
sented a petition to this ct. praying for a declara- 
tion of nullity of marriage : — Held : as the mar- 
riage was voidable & not void petitioner had 
acquired an American domicil, & the American 
ct. had jurisdiction to dissolve th(; marriage, & 
there being no longer a marriage in existence this 
ct. had no jurisdiction. — Turner, v. 'J’hompson 
(1888), 13 P. D. 37 ; 58 L. T. 387 ; 52 J. W 151 ; 
30 W. R. 702 ; 4 T. L. K. 243. 

215 , ,] — Re Martin, Loustalan v, 

Loustalan, No. 145, ante. 

216. Acquisition of supposed husband’s domicil 
— Wife going abroad with supposed husband— First 
husband believed to be dead .] — Ec Cooke’s Trusts, 


No. 48, ante, 

217. Acquisition of independent domicil — Dis- 
solution of marriage — Death of husband — No act 
done to acquire domicil.] — Gout v, Zimmermann, 
No. 212, afite, 

218. Separation from husband — By agree- 

ment.] — A Scotsman domiciled in Scotland was 
married in England to an Englishwoman, <fe by 
marriage contract secured to her a jointure on 
liis Scottish estates. They went to Scotland after 
their marriage, A resided there a short time, when 
they returned to England. They afterwards 
.‘igroed to a separation, & articles of agreement 
were executod, by which the husband secured a 
separate maintenance to the. wife during the 
separation. From the time of the separation, the 
wife resided abroad, & the husband continued to 
b(‘ domiciled in Scotland, where lie raised an action 
of divorce against her, on the head of adultery, 
alleged to have been committed abroad after the 
separation: — Held: (1) the wife’s legal domicil 
was in Scotland, where the husband’s was, & she 
was amenable to the jurisdiction of the Scottish 
(>t. ; (2) an edictal citation, with actual intimation 
by s(U‘ving a copy of t-he summons personally, was 
a good citation ; (3) it W’as competent to the 


Scottish Cts. to entertain a suit to dissolve a 
marriage contract<*d in England. — Warrender v, 
Warrender (1835), 2 Cl. & Fin. 188 ; 9 Bli. N. S. 
89 ; 9 E. R. 1239, 11. L. 

Annotation.^ : — As to (1) Ezpld. Manro v, Muiiro (1840), 
7 C’l. & Fiu. 842 ; Whitcomb v Whitcomb (1840), 2 Curt, 
8.01. Consd. Harvey v. Furiiie (1880), 0 1). 3!) ; Lord 

Advocate V, JalTrey, [1021] 1 A. C. 140. Refd. Forbes r. 
Forbes (1854), Kay, J141 ; Hrook v. Brook (18, '>8), 3 Bin. & 
a, 481 ; Holpldii v. Robins (1850), 7 H. L. Cus. 300 ; 
Yolverton v. Yelverton (1850), Boa. & Bin. 40 ; Shaw v. 
Gould (1868), Ji. n. 3 H. L. 65 ; Niboyct r. Niboyet (1878), 
4 P. 1). 1 ; Harvey u. Fanile (1882), 8 App. t’as. 43 ; }iv. 
BulIen-.Smith, Berners v. Bulleu-Snilth (1888), 58 L. T. 
578 ; Jte Beaumont, 11803] 3 Ch. 400 ; Lc Mosurier t\ Lo 
Mosnrior (1805), 11 il. 627. As to (2) Consd. Collett v. 
Collett (1843), 3 Curt. 726. As to (3) Expld. Mniiro v. 
Mimro (1840), 7 Cl. & Fin. 842. Consd. Brook v. Brook 
(1801), 0 n. h. Cas. 103 ; Bbaw r. Gould (1868), L. R. 3 
H. L. 55 ; Le Bueur v. Lo Biieiir (187(i), 1 P. P. 139. 
Distd. Niboyet v. Niboyet (1878), 4 P, J), 1. Consd. 
Harvey v. Farnlo (1882), 8 App. Cas. 43. Refd. Ocils v. 
Gells (1852), 20 L. T. O. S. 145 ; Shaw v. A.-G. (1870), 
L. R. 2 P. & D. i56 ; Firebraeo v. Firebraco (1878), 20 
W. H. 617 ; Ogden v. Ogden, [1008] P. 40 ; K. v. Hammer' 
smith Buperintendent Registrar of Marriages, Ex p. Mir 
Anwanuldln, [1917] 1 K. B. 634 ; Keyes Keyes & Gray, 
[192J1 P 204. Oenerally, Refd. Armytago v. Armytugo, 
11898] P. 178. Mentd. Beaver v. Beaver (1846), 2 Bw. & Tr. 
065 ; He Daly’s Bettlmt. (1858), 25 Boav. 456 ; Hyde v. 
Hyde Sc Woodmansee (1860), L. U. 1 P. & D. 130 ; He 
Bethel], Bothell v. Hildyard (1888), 38 Ch. D. 220 ; Ray- 
■ “ ^ r. Raymont & Btuart, c^’hapiuaii v. Chapman & 
UOlO] 1 P. 271. 


219. -.] — A feme covert, living 

apaid. from her husband, lias no power to change 
her domicil. 

A feme covert had a power to appoint by her 
will, notwithstanding lier coverture, & as if she 
were sole unmarried. She lived in France 
thirty years, apart from her husband, who was 


domiciled in England : — Held : her will, which 
was valid, in respect of formalities, by the French 
law, but invalid as regarded the English law, was 
not a due execution of the power . — Re Daly’S 
Settlement (1858), 25 Beav. 450; 27 L. J. Gh. 
751 ; 31 h. T. (). S. 278 ; 4 Jnr. N. S. .525 ; 6 
W. H. 533 ; 53 E. H. 711. 

220. .] — A foreign ct. cannot 

dissolve the bonds of an English marriage, where 
the parties are not bond fide domiciled in the foreign 
country. 

A. <fe B. were married in England in 1822 ; they 
lived together till 1839, when they separated. 
In Feb. 1854, the husband went to Scotland, & 
re-sided there, with some very short intervals, till 
July, 1854. In Juno, 1854, his wife, who had 
followed him to Sc ^land, sued out, in the Scottish 
cts., a limcess for dissolution of marriage, on 
account of adultery committed by him in Scotland. 
In July a decree for divorce a vinculo was pro- 
nounced. In Sept, she married a Frenchman 
(according to the forms required by Scottish & by 
PYerich law), & went with him to his domicil in 
France. While in England she had executed an 
Engli.sh will, in i)ursuance of a power reserved to 
her, tV/ in accordance with the terms of that power. 
After having resided nearly two years in France, 
she executed, in .Tune, 1850, a holograph will (valid 
according to the laws of that country) revoking 
all previous wills : — 

Held : ( 1 ) there had not been any change of 
domicil by the husband ; (2) the domicil of B., 
the wife, was that of her husband ; (3) the Scottish 
decree of divorce had no effect, she continued to 
bo a married woman & a domiciled Englisli woman, 

6 conseqiKUitly her will of 1854 was properly 
admitted to probate, & the revoking paper of 
Juno, 1850, was a nullity. 

(4 ) Scmhle : an agreement to live* separate is not 
equivalent in its legal effects to a judicial sentence 
of separation. (5) Qii, : whether, after a decree for 
judicial separation, a wife can acquire a domicil 
different from the husband. — Dorphin v. Robins 
(1859), 7 il. L. Gas. 390 ; 29 L. J. P. & M. 11 ; 
31 L. T. O. S. 48 ; 23 J. P. 725 ; 5 J ur. N. S. 1271 ; 

7 W. R. 071; 3 Maeq. 503; 11 E. H. 150, 

IT. L. ; (ffffj* S. 0. ftub nom. Robins v. Dolphin 
( 1858), 1 Sw. tSt Tr. 37 ; s)d)Hvqueni proceedings, 
sub nom, Robins v. Dolphin (1800), 1 Sw. A Tr. 
518. 

Annotations : — As to (2) Consd. Lord Advocate v. Jaffi*ey, 

110211 1 A. C. 146. Refd. Yelverton v. Yelverton (1850), 

Boa. & Bni. 40 : Le .Suenr i’. Le. Biioiir (1876), 1 P. L>. 139. 

Ah to (3) Expld. Bbaw i\ Gould (1868), Jj. 11. 3 H. L. 55. 

Consd. Le Mesurior v. Lo Mesiirier, 1180.5] A. C. 517 ; 

Ec Mackenzie, Mackenzie r. EdwardH-Moss, [1011] 1 ('li. 

,578 ; Lord Advocator, .lallrcy, 11921] 1 A. (\ 146. Refd. 

Harvey v. Faniie (1882), 8 App. Cas. 43. 

221. ~ Subsequent bigamous 

marriage by husband .]■ Scotsman domiciled in 

Scotland mariTetl a Scotswoman, & resided witJi 
her in Scotland. After some years he 5vent to 
Australia, with his wife’s consent, & resided in 
Australia for twenty -five years up to his death. 
He never communicated with his wife after ho 
left Scotland, & never expx'essed any intention 
or wish to return there. About sixteen years 
before his deatli he contracted a bigamous marriage 
in Australia. When this came to the knowledge 
of his wife she instituted proceedings for divorce 
in the Scottish cts. ; but she died before the cose 
came on for hearing, leaving her husband sur- 
viving : (1) the liusband’s domicil was 

in Australia; (2) there was nothing in the cir- 
cumstances of the case to take it out of the 
ordinary rule that a wife’s domicil is that of her 
husbaud, & therefore the wife’s domicil was in 
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Sect 4. — Anglo-Indian domicil. Sects. 6 cfe 6: 
Su b -se cts. 

death in the East India Cpinpany’s service, & 
had while in England expressed his intention on 
account of domestic circumstances to return to 
reside in India. — A.-d. v, Pottinger (1801), 6 
H. & N. 733 ; 30 L. J. Ex. 284 ; 4 L. T. 308 ; 7 
Jur. N. S. 470 ; 0 W. R. 678 ; 168 E. 11. 303. 
Annotations: — Beld. A.-G. v. Kent (1802), 1 H. & O. 12 ; 
Winans v. A.-G., IlUOl] A. 0. 287 : Casdagrli v. Casdi^ll, 
11919] A. C. 145. 

242. Distinguished from service in army 

in India.] — A.-G. v. Napier, No. 100, ante, 

243. .] — Forbes v. Forbes, No. 21, ante, 

244. Estabiishment of business in India — Navai 
officer on haif-pay.] — Te.stator, an English-born 
subject & an olTicer m the royal navy on half-pay, 
in 1820 obtained leave of absence for the purpose 
of going to India, where he established a business. 
In 1830 he married, & had three children, born 
in Calcutta. He continued to receive his half -pay 
& to obtain renewals of leave until 1830. In that 
year he made his will, & died at Calcutta without 
having at any time returned to England : — Held : 
at his death testator’s domicil was Indian. — 
Co(’KRKLL V , Cockrell (1850), 25 li. J. Ch. 730 ; 
27 r.. T. O. S. 303 ; 2 Jur. N. S. 727 ; 4 W. K. 
730. 

Annotations : — Consd. A.-G. v. Fit^sgrorald (1859), 2.5 L. J. Cli- 
7 48. Retd. -We Grove, Vauehcr v. Treasury Solicitor (1 888), 
40 Ch. D. 216 ; Casdourli v. Caadaffll, 11918] P. 89. Mentd. 
Lyall V. Putou (1856), 25 L. J. Ch. 746. 

245. .] — Lyall v, Paton, No. 190, ante, 

246. .] — ^Allardtce v, Onslow, No, 130, 

ante, 

24.7. Evidence of intention to return.] — 

Jopp V, Wood, No. 18, ante. 


Sect. 5.™^ DOMICIL NOT RECOGNISED BY 

FOREIGN LAW. 

248. Domicil of choice in country not recognising 
domicil — Domicil of origin unaffected.] — Whore 
a British subject, whose domicil of origin is colonial, 
acquires according to English law a domicil of 
choice in a country whose laws do not recognise 
domicil, but distribute the movables of a foreigner 
dying within their jurisdiction according to tlie 
law of his nationality, dies tliere, the Engli.sh 
cts, will distribute his movables according to the 
law of his domicil of origin. — Re Johnson, 
Roberts v, A.-G., [1903] 1 Ch. 821 ; 72 L. J. Ch. 
082 ; 88 L. T. 101 ; 51 W. R. 444 ; 19 T. L. K. 
309. 

Annotations : — Folld. He Bowes, Bates v. Wonprel (1906), 22 

T. L. B. 711 ; GavJn, Gibson v. Gibson, [1919] .‘1 K. B. 979. 

Retd. Gasdagli r. Casdagli, [1918] P. 89. 

249. '.] — A British subject, born in 
England, lived permanently in France so as to be 
in fact domiciled there, though he had not acquired 
a legal domicil there in the manner prescribed by 
French law, which recognised only a legal domicil. 
He died in France, having made his will: — Held : 
both as to construction A administration the will 
was governed by English law. — R.e Bowes, IJates 
V. Wengkl (1900), 22 T. L. K. 711. 

Annotation: — ^Refd. ('asdai?li v. (Jasdagli, [1918] T». 89. 

See, further, Part VI., post. 

250. Domicil of choice in country regulating 
acquisition of domicil— Whether de facto domicil 
acquired — Code Napoleon art. 13.] — Bremer v. 
Freeman, No. 09, a^ite. 

251. .] — Hamilton v. Dallas, 

No. 59, ante. 


Sect. 6.--COMMERCIAL DOMICIL. 

Sub-sect. 1. — ^Meaning op. 

252. Test of enemy or neutral character.] — 

The nationality of a person taken in war is deter- 
mined primarily by the locality of his domicil. — 
Le Theodore (1779), Marr. 250. 

253. Party may have more than one commercial 
domicil — Businesses In different countries.] — A 
man having a house of trade in the enemy’s 
country as well as in a neutral country, is not to 
be considered in his whole concerns as an enemy’s 
merchant, as well in those which respected solely 
his neutral house, as in those which belonged to 
his belligerent domicil. A man having connection 
at an enemy’s port, either as a partner in a house 
of trade or as a sole trader, is not liable to bo 
consid(irod as an enemy merchant in respect to 
a transaction originating with another house, <te 

! having no connection with such enemy port. 

! The consequence of the transaction must bo 
limited to the transaction at such port, & his otht^r 
trade must be exonerated. 

A partner in a firm trading at N., had left N. & 
was trailing at AV. The great bulk of liis trade 
from W. went to N. & several N. lishing boats 
continued to be owned by liini : — Held : lie iiad 
still an interest in tlu? parfcnerslnp at N. inasmuch 
as his name still continued iirst in the firm name. 
— The Portland (1800), 3 Ch. Rob. 41. 

Annotations : — Consd. The LOtzow, [1918] A. C. 495. Mentd. 

JanHon v. Dricfoiiteia Consolidated Minos, [1902] A. C. 

484 ; Hodrignez v. Spoyor, [1919] A. C. 59. 

254. — ,] — A man may have mercantile 

concerns in two countries ; if ho acts as a merchant 
of both, lie must be liable to bcj consider(*d as a 
subject of both, with regard to the transactions 
originating respectively in thosti countries. When 
great commercial concerns were carried on in 
cotTee-houses, the fact that a man had no fixed 
counting-house in the (‘riemy’s country was not 
decisive. A count ing-hous(‘ or fixed establishment 
is not necessary t-o make a man a merchant of any 
place. If he is there himself, A acts as a merchant 
of that i^lace it is sufheient ; A the mere wa-nt of a 
fixed counting-house then* 'will make no breach in 
the mercantile character, which may well exist 
without it.— The Jonge Klassina (J80i), 

Ch. Rob. 297. 

Annotations: — Consd. Tlie Hypatia, J917] P 96. Refd. 
.fannon v. Driefontcin (’onsolldated Afliies, '(>2] A. ('. 
484 ; The Liitzow. [1918] A. C. 495 ; . (’asdafJ:li, 

[1919] A. (’. 145, Mentd. CrootuTa Iron Oft* (’o. v. Pried 
Krupp Akt. (1917), 86 L. J. Cli. 619 ; Kodrijfiit'Z r. Si)ovi*r, 
[1919] A. C. 59. 


Sub-sect. 2.— AcqursmoN of. 

A. Residence and Trading, 

255. Nominal residence — Burgher’s certificate. 

— Nominal residence, althougli accompanh'd by a 
magistrate’s ccrtificatij, cannot entitle a person to 
be considered as a citizen of a town. Tlie residence 
which the (rt. requires, must be taken up honestly, 
with a bond fide intention of making it the place* of 
habitation. - ’I’he Endraught (1798), 1 Gh. Rob. 

.4/jwo^rtO'tm .'--Mentd. The Jonge Maifcarotha (1799), 1 Ch. 

Kol). 189. 

256. Disposal of house — Landed estate 

retained.] — (1) G., a native* of Groat Britain, had 
settled in America, where he rejsided A carried on 
an extensive trade till 1798, when he came to 
Europe, to Kngland A France, to look after his 
debts A to reclaim some property captured by the 
French, A also with an intention of carrying back 
with him his wife A family, who had been residing 
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in England for the education of his children. He 
was requested, by the President of the United 
States, to take the command of an armed ship 
against the French ; but, on declining that offer, 
he was persuaded to accept the office of consul- 
general for Scotland. In such capacity he had not 
acted further than to appoint deputies : — Held : if 
there wore any deputies acting under his appoint- 
ment it would be a strong circumstance to affect 
him with a British residence, as long as there were 

? iersons acting in an official station in the British 
sles & deriving their authority from him. 

(2) G. went to France, in 1800, for the purpose 
of recovering payment of some debt? Be con- 
tinued in France from Feb. till July, <fe, having 
succeeded in the recovery of some part of his 
money, vdiich he liad no opportunity of remitting 
directly, he invested it in the purchase of several 
prize vessels, which ho sent to England, some in 
ballast, & others loaded with j)rovisions : — Held: 
such a transaction conducted hand fide with that 
view, &: directed only to the removal of xjropert^, 
which the accidents of war might have lodged in 
the belligerent country, were entitled l/O be treated 
with some indulgence. 

(,*i) Subsequently he went again to France, in 
the following year, to collect outstanding debts. 
Part of the moncjy wliich he leceived was invested 
in a speculation of sending a cargo of butter to 
Lisbon, because that port afforded a favourable 
market : — Held : this was a voluntai*y mercantile 
speculation in the enemy’s trade, <te was not the case 
of a man withdrawing his propei‘ty to England, but 
(‘ngaging in new speculations, standing on same 
footing as any othei* merchant in the country of 
the enemy. 

(1) G. having ceased to act as a gen(*ral inercliant 
in America, <S: having confined hiins(‘lf t-o the ship- 
in(‘n(- of the produce of his own landed estate : - 
Semble : he ceased to be a mert^hant of America, 
because a pt^rson confining himself to the shipment 
of the produce of his own estate does not stand on 
the same footing as a gcuieral merchant, retaining 
a mei'cantile domicil bv his house of trade. 

G. hail disposed of his house, had nothing 
left in America but his landtsl (*state : — Held: (5) 
that alone was not sufficient to constitute domicil, 
or fix the national cliaracter of the jiosscssor not 
l)ei*sonally resident upon it ; (0) whether G.*s 

chai’acter was that, of a French or a British mer- 
chant , he did not stand in tlie character of a neutral 
American merchant, & he was not entitled to 
restitution. — J'liE JJrkk GjcuROKnEiis (1802), 4 
Ch. Hob. 222. 

ns: — As to (5) Consd. Fortes v, Forbes (185-1), 
Kay, :i41. Refd. Jopp v. Wood (1801), 11 F. T. 40G, 
Generally^ Mentd. Tlic Zamora, [PJIO] 1 1\ 27. 


257. Residence & trading in same country.] — 

(1) The property of an English mej*ehaut resident 
in Holland, taken in a Danish ship taken on a 
voyage from a Spanish port to Guernsey, con- 
demned. 

(2) An Englishman residing A trading in 
Holland is just as much a Dutch m<*rcbant as a 
Svvt'de or a Dane would be. — The Gitto (1800), 3 
Gli. Itob. 38. 

258. Length of residence — Animus ma- 

nendi.] — (1) Time is the grand ingredient in 
constituting domicil. In most ciiscs it is un- 
avoidably eonclusivo. Sujjpose a man comes 
into a belligertuit country at or before the begin- 


ning of a war ; it is reasonable not to bind him 
too soon to an acquired character, A to allow him 
a fair time to disengage himself ; but if he con- 
tinues to reside during a good part of the war, 
contributing, by payment of taxes, A other means, 
to the strength of that country, he could not plead 
his special jiurpose with any effect against the 
rights of hostility. If he could, there would bo 
no sufficient guard against the fraud A abuses of 
masked, protended, original, A solo purposes of a 
long continued residence. Time is the great 
agent ; it is to bo taken in a compound ratio, of 
the time A the occupation, with a great preponder- 
ance on the article of time. Be the occupation 
what it may, it cannot happen, but with few 
exceptions, Diat mere length of time shall not 
constitute a domicil. 

B., being born in England, went out very early, 
destined to settle 'n America in his childhood ; 
the intention having been fully entertained A 
decided, at the time of the declaration of inde- 
pendence, A nothing but his extreme youth, or 
rather childhood, having prevented his migration. 
He went out in 1784 : — Held : (2) he was equitably 
entitled to the American character, A was not a 
British subject trading with France, the belli- 
gerent ; (3) although the firm of which he was a 
partner, carried on business th(‘re, A he had a wife 
A family residing in America, inasmuch as he 
came over to France on the lirm’s business, A it 
appeared that he intended to remain there to carry 
on tlie firm’s business in France, he was French 
in character, even although luj intended returning 
to America for a short time, if in fact he intended 
after such visit to America to return definitely A 
permanently to France. 

(4) If a house of trade sends a partner to France 
with an int ention ev(‘n of not mixing in any other 
trade than the business of that house, such a 
circumstance, connected with a permanent resi- 
dence in France, w'ould impress a national character 
upon him. — The Harmony (180U), 2 Ch. Rob. 322. 
AnnoUttions : — As to (1) CODSd. Tiiiglcy v, MiiJler, fl017J 2 

Cl). 111. Refd. C^ockrcll r. Cockrell (IH.'iO), 25 L. J. Ch. 

7:U); A.’U. v. Kent (18G2), 1 H. & C. 12; He Grove, 

Vauchcr r. Trijanury Solicitor (1888), 40 Ch. I). 216. 

Generally, Mentd. Ochly r. Bovill (1802), 2 East, 473. 

259. Whether general merchant Im- 

material.] — (1) J. was born in America, but left 
that country A settled as a merchant, in 1771, in 
England. During the American war in 1778, he 
left England, A settled in France as one of a house 
of trade, reserving to himself in the articles of 
I)artn(*rshi£) the liberty of returning to America 
when he thought proper. In 1785, J. returned 
again to England, A continued in England as a 
merchant till Sei>tember 1797 ; during the latter 
part of that period, from 1790, he acted as 
American consul. The American Govt, considered 
liim as an American subject, A declared him so to 
be by an Act of the Govt. The voyage began in 
Mar. 1795, A the capture did not take place till 
Nov. 1797. In Wept. 1797, J. left England; — 
Held: J. was an Aimudca]!, A as the national 
charade f of J. as a British merchant was founded 
in reshh'nce ordy, acquired by I'esidenco, A rested 
on that circumstance alone, from the moment ho 
turned his back on the country where he had 
resided on his way to his own country, he was in 
the act of resuming his original cliaracter, A was 
to be considered as an American. 

(2) The vessel sailed as an American ship with 


PART II. SECT. 6. SUB-SECT. 2.— A 

257 i. Itesidenee <C* trading in same 
rumntry .) — Ou Nov. 5, H)14, war was 
doclarotl between Great Britain & 
Turkey. On Nov. 13, 1914, the 

J. — VOL. XT. 


88. Karadenlz w^as capliin^d as an 
enemy vessel under Govt, orders. 
A. elaimed Uio ship on the ground that 
lie was a I'ersian subject & bad 
puivhascd the slilp on Aug. 15, 1914, 


from a Turkish co. at Coustantinoplo 
wliere ho resided & carried ou business ; 
— Held : claimant had a commercial 
domicil in Turkey. — The Karapeniz 
(1919), I. L. 11. 44 Bom. Gl. — IND. 


Z 
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Sect 6 . — Commercial domicil: Sub-sect 2, A,, B. 
C.; 


an American pass, & all American documents : — 
Held : if the owner really resided in England such 
papers could not protect his vessel, for, if the owner 
was resident in England, & the voyage was such 
as an English merchant could not engage in, an 
American, resident in England, & carrying on 
trade, could not protect his ship merely by putting 
American documents on board, & his interest must 
stand or fall according to the. determination which 
the ct. could make on the national character of 
such a person. 

(3) If a person goes into another country & 
engages in trade, resides there, he is by the law 
of nations to be considered as a merchant of that 
country. It is illegal in any person owing an 
allegiance, though temporary, to trade with the 
public enemy. 'J'’he character that is gained by 
residence ceases by residence. It is an adventi- 
tious character which no longer adheres to him, 
from the moment that he puts himself in motion, 
bond fide to quit the country, sine animo revertendi, 

(4) The chaiacter of consul does not protc'ct 
that of merchant united in same person. Whether 
lie is a general mcirchant, oi* not is totally imma- 
terial, if it be his first adventure he must be taken 
as a merchant, A: can be considered in rio other 
character. — The Indian Chief (1801), 3 ('h. Hob. 


12 ; 1 Eng. Pr. Cas. 2ol. 

Annotations : — As to (1 ) Consd. IMie Flatnonco, The Orduua 
a916), 32 T. L. R. 63. Re!d. H. v, lijornscn (1806), 10 
Cox, C. C. 74. As to (3) Consd. lUlny v, Udny (1860), 
L. K, 1 Sc. & Div. 441 ; The Hypatia. [1017] P. 36 ; Ting- 
ley V. Miillcr, 119171 2 Ch. IM; Casdagli v. (^asdagll, 
[1919] A. C. 145. Refd. Re Tootal’H TruntH (1883). 23 
Cli. D. 532 ; The Euinaena (1915), 85 L. .T, P. 130 ; Hod- 
riguojs V. Speyer, [1919] A. O. 59. As to (4) Distd. The San 
Spirldiono (1856). 28 L. T. O. S. 205. Generally, Mentd. 
Advooate-Oeuoral ol Bengal v. Ranoo Snr. Dossco (1863), 
2 Moo. J\C. C. N, S. 22 ; The Laconia (1803), 33 L. J. P.M. 
& A. 11 ; (-oinpanhia do Mocambique v. British South 
Africa Co., Do .Sousa v. British .South Africa Vo„ [1892] 
2 g. B. 358. 

260 . Persons residing in this country, 

reaping the advantages of the trade of this country, 
&- contributing to the well-being of this country, 
must for the purposes of trade bo considered as 
belonging to the country. By the law of nations, 
therefore, the property of such a person is liable 
to capture by belligerents, on the ground of such 
property belonging to a subject of this country 
(Lord Keny^on, Oh. J.). — Tabbs v , Ben delack 
( 1801), 3 Bos. & P. 207, n. ; 4 Esp. 108 ; 127 E. K. 
114, N. P. 

Anmtation : — Refd. R. v. BjoniHon (1865), 13 W. R. 661. 


261. Fugitive visits to place of blrth.j - 

A ship was claimed for T describing himself as 
resident at Hooge : — Held (1 ) if he had a house of 
trade at Hooge, from which a trade was carried 
on to other ports of the noi*th, his employment in 
Dutch navigation would not necessarily affect 
that particular distinct commerce ; but it would 
spread its consequences over his affairs generally, 
& on such of his property as might be employed 
in a course of trade that had no distinct national 
character belonging to itself ; (2) it was not 
fugitive visits to the place of his biith that would 
entitJo him to retain the benefit of a neutral 
character, in opposition to a regular course of 
employment in the enemy’s country & trade, & 
such a prcttdilion would be utterly inconsistent 
with the rules which the ct. was obliged to lay 
down, in ascertaining questions of domicil (8 ir 
W. Scott). — The Yriendkc hap (1802), 4 Ch. Hob. 
167. 

262. Withdrawal of property from enemy 

country — Subsequent investment in enemy’s trade.] 

— The Dree Ckbroeders, No. 256, ante. 


263. Recent establishment — Intention to 
make permanent residence established.] -—Mere 
recency of establishment would not avail, if the 
intention of making a permanent residence there 
was fully fixed upon the party (Sir W. Scon’)* — 
The Diana (1803), 6 Ch. Rob. 60. 

Annotation : — Hentd. The Roland (1915), 84 L. J. I^. 127. 

264. Fixed counting-house not necessary.] 

— The Jongb Kla.shina, No. 254, ante, 

265. Master of ship trading from American 

port — Acquisition of American citizenship.] — ^A 

British-born subject may, by his employment & 
residence in a foreign country, acquire a new 
national character for commercial purposes. 

The ship Ann sailing under American colours 
was seized in Aug. 1812, in the Thames. The 
master, who was solo owner, described himself as 
a British subject & claimed the ship. lie was a 
native of Scotland, where his wife & family resided, 
but had himself been admitted as an American 
citizen about 16 years before, upon taking an oath 
that he had been sailing out of an American port 
for two years ; from 1799 till 1805 he had been 
connected with a hous(* of trade at Glasgow, which 
liad an establishment at N. Y. &■ anothcjr at C’harlos- 
town, had occasionally resided at each of the lasi- 
inentionod places ; he had i)ui‘chased the vessel at 
public auction in America & had made three 
voyages in her, the first two from Charlestown to 
Kingston in .Jamaica, returning each time in 
ballast ; & the last from Charlestown to the 

Thames : — Held : in regard to the ship he was 
to be considered as an American subject. — The 
Ann (1813), 1 Dods. 221. 

266. Residence in one country —Business visits 
to another country.] — Question respecting the 
national character of a fishing adventure, carried 
on by a native Dutchman who had bocoirie by 
domicil a subj(3ct of Prussia, & had purcluxsed the 
vessel, formerly a Dutch vessel, in Feb., at Emdeii. 
lie had since been employed in fishing off the 
Dutch coast, having sold his cargoes to English 
ships, A- liaving once or twice resorted to Dutch 
ports, not for the purpose of selling Ids cargoes, 
but merely to procure bait. 

Held : his domicil was Prussian. — The Liesbet 
Van Den Toll (1804), 5 Ch. Rob. 283. 

Annotation : — Refd. The Berlin, [1914] P. 205. 

267. Business in another country — Enemy 

subject.] — The Crown can claim condemnation of 
goods seized in transit of an enemy subject having 
a house of business in a neutral country or in 
British LuTitory, but wdio himself resides in an 
enemy country. Such enemy subject, resident at 
Hamburg, caimot set up his commercial domicil in 
a neutral country at Khartoum against the claim 
of the thrown for condemnation of goods belonging 
to the firm of which the said enemy subject was a 
partner, shipped from Khartoum & seized by the 
Crown at Liverpool. Although a person carrying 
on business in an enemy country has his com- 
mercial domicil there, the converse of the I’ule docs 
not extend to the case of a merchant residing in a 
hostile country, & having his house of trade in a 
neutral country. — The (^an Grant (Part (Jaruo 
Ex) (1915), 31 T. L. K. 321 ; 59 Sol. Jo. 430. 

268. .] — ^After the outbreak of 

war with Germany certain goods belonging to a 
partnership firm at Buenos Aires, & shipped before 
the war on a British ship, were seized as a prize. 
All the partners of the firm were Germans resident 
at Antwerp, who had been expelled from Belgium 
as enemy subjects shortly after the outbreak of 
war : — 

Held : although a subject of a belligerent State 
can acquii’e a commercial domicil in a neutral 
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State which will protect his goods captured at sea 
from condemnation residence in the neutral State 
is an essential condition of such domicil ; &, as 
none of the enemy partners of the linn were 
resident in the Argentine Republic at the time of 
seizure, the goods must be regarded as enemy 
property & subject to condemnation. — The 
Hypatia, [1917] P. 30 ; 80 L. J. P. 44 ; 110 L. T. 
25 ; 13 Asp. M. L. O. 574. 

269. British & German firm trading in China — 
Firm registered at German consul ^te — British 
partners resident in China — German partners 
resident elsewhere.] — firm consisting of two 
British & two German subjects carrying on business 
at Shanghai was registered at the German Consulate 
as a German firm in accordance with the regulations 
whereby the European conununities, to which 
China has granted exterritorial privileges, are 
governed by the laws of their respective countries. 
The two British partners, who resided in Shanghai, 
were also registered as British subjects at the 
British Consulate. Neither of the German pai*tnei*s 
resided at Shanghai. Goods belonging to the llrrn 
having been seized a« prize, they wore claimed as 
being th(i property of the 11 rm as neutrals, Sc alterna- 
tively as the individual projicrty of the partners as 
neutral and British subjects : — Held : (1 ) the firm 
could not be treated as a neutral house of trade, &- 
for all pTirposes of prize it must be regarded as a 
German lirm carrying on business in a German 
colony ; (2) none of the partners had acquired, or 
could acquire, a neutral commercial domicil, Sc 
the shares in the proceeds of the goods attributable 
to the German partners must be condemned ; 
(3) as regards the shares of the British partners, 
the case must be adjourned for further evidence as 
to what measures, if any, were taken by them to 
sever th<.*ir connection with the linn on the out-- 


break of war. — The Ectmaeus (1015), 85 L. ,T. P. 
130 ; 111 E. T. 190 ; 32 T. L. R. 125 ; 00 Sol. Jo. 
122 ; 13 App. M. L. (I 228. 

Jnnotafion : — As to (2) Refd. CaBdag-U i'. Candiigli, [1910] 

A. O. ItT). 

270. Partner in business wherever resident.] — 

Where at the out break of war a neutral, wlierever 
resident, was a partner in a house of business 
trailing in oi* from an enemy country, he has a 
commercial domicil in that enemy country, & is to 
he deemed an enemy in respect of his property or 
interest in such business, unless he has within a 
reasonable interval after the outbreak of war 
discontinued or taken steps to dissociate himself 
from tJie business. Sc this theory of commercial 
domicil is not subject to an exception in a case 
where goods in which such partner has an interest 
have been shipped during peace, although if the 
goods were at sea at the outbreak of war. Sc have 
boon captured before such reasonable interval has 
elapsed, the ct. will in a proper case take notice of a 
discontinuance or dissociation after the capture or 
may even adjourn proceedings in the Prize (.t. in 
order to give an opportunity for such discon- 
tinuance or dissociation. — The Anglo-Mexican, 
[1918] A. 0. 122 ; 87 L. J. P. 33 ; 118 L. T. 2(50 ; 
34 T. L. K. 149 ; 14 Asp. M. L. C. 227, P. C. ; 
revsg,, [1910] P. 112. 

Aiinotaiiom : — Refd. Tho Asturian, [1910] 1*. 150; The 

Lutzow (1917), 87 L. J. P. C. 52. 


R. By Maatera of Ships, 

271, Determined by employment.] — A master’s 
national character is taken from his employment-. 

Wliere a single man, Prussian by birth, who has 
established no domicil by family connections, Sc 
in his own person has been employed constantly 
for ten years in trading from Amsterdam to Grecii- 


land ; he is by such an occupation divested of his 
national character, Sc becomes by adoption, a 
Dutchman. — The Embden (1798), 1 Ch. R^b. 16. 

272. .] — The Vriendschap, No. 201, ante. 

273. Master being owner — Residence with 
family.] — A bond fide residing of the master 
owner) & family, though subject to periodical 
interruption on his part, occasioned by the nature 
of his professional avocations, decisive as to 
national character. — The Junge Ruitek (1809), 

1 Act. 110; 12 E. R. 44. 

See, also, No. 205, ante, 

C. Merchants acting as Consuls. 

274. General rule.] — The character of consul 
does not protect Hat of merchant united in the 
same person.— The Goncordia (1782), um'oported, 
cited in 3 Ch. Rob. 27. 

Anrwtation : — Consd. The Indian Cliluf (1801), 3 Ch. Rob. 12. 

276. .| — The Het Hpys Bradenhurg 

(1784), cited hi 3 Rob. Adm. R. 27. 

AniuAtUinn .' —Consd. The Indian Chief (1801 ), 3 Ch. Rob. 12. 

276. .] — The Indian Chiee, No. 259, 

ante. 

277. Residence in enemy country - Neutral 
character not retained.] — A neutral, resident as 
merchant &; consul in an enemy’s country, loses 
his neutral character during such residence. — 
The Aina (1854), 1 lOcc. & Ad. 313 ; Spinks, 8 ; 
7 L. T. 310; 18 Jur. 081 ; 101 E. R. 181 ; subsc- 
quent proceedings, 1 Ecc. & Ad. 310. 

Annotations : — Refd. Tingley v, Miillor, [19171 2 Ch. 144. 

Mentd. The Mario Glaosor, ii914J P, 218 ; Tlio OdoHHa, 
Tho Woolston, [1910] 1 A. C. 145. 

278. -- — .] —If a neutral acting as consul 

for his own country continues, for the pui'poses of 
trade, in the country of a belligerent, after declara- 
tion of war, he loses his character of a neutral, 
every person, in time of war, being considered “ as 
beloiiging to that nation where he is resident Sc 
carries on his trade.” — The Abo (1851), Spinks, 42 ; 
I Ecc. Sc Ad. 317 ; 7 E. T. 310 ; 18 Jur. 905 ; 104 
E. R. 200. 

Annvtution : — Mentd. Tho Miramiohi, [1915] P. 71. 

279. .] — A merchant obtains a new 

national character, when he first takes stiqis animo 
reniovcndi to abandon his former domicil Sc anhno 
manendi to acquu'e a new one. 

S., a Dane by birth, was Danish Consul at Libau, 
but was long settled there as a merchant. His son 
w«as born there : — Held : (1 ) until the son acquired 
another mercantile national characU*r he had, 
being resident at I Jbau, inherited that of his father 
Sc was Russian until ho came to England : subse- 
quently he became a British merchant. Later he 
wound up his affairs in England, took a counting- 
house in Altona Sc lodgings in Hamburg ; — Held : 
(2) j'esidence there was equivalent to residence in 
Altona. — The Badtica (1855), Sj^inks, 204 ; 1 

Jur. N, S. 1025 ; 104 E. R. 440 ; revsd. on other 
grounds, sub nom. Worensen v. R., The Baltica 
( 1857), 11 Moo, P. C. C. 141. 

Annot^ions : — As to (1) Refd. Tho Benedict (1855), Spinks, 
314. Generally. Mentd. Tho Ariel (1857), 29 L. T. O. 8. 
133 ; Baltazzi i\ Ilytler, Tho Panaghla Rhoinba (1858). 
12 Moo. P. C. C. 188 ; Tho Toinini, Tho llothersand, 
[1914] P. 251; Tho Bouthlicld (1915), 85 L. J. P. 78; 
The KronprinsoHBan Margarcta, Tho Thai, [1917] P. 114 ; 
The United [1917] P. 30 ; Tho Dirigo, Tho Halllng- 

dalo, [1919] P. 204 ; Tho Noordain, [1919] P. 255 ; Tho 
Hilding (Part Cargo Ex) (1920), 37 T. L. K. 199 ; The 
Naxos (1920), 123 L. T. 550 ; Tho Edna, [1921] 1 A. C. 
735 ; The Kronprlnaossan Margarota, The Parana, [1921! 
1 A. a 480 ; The Vesta, [1921] 1 A. U. 774. 


Sub-sect. 3. — Loss of. 

280. General rule — Revival of national cha- 
racter.] — National character of a native Frenchman, 

Z 2 
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an asscrt^sd American subject, but personally 
present in St. Dornin^^o, shipping goods for France, 
At d (^scribed in the evidence as a French merchant : 
— Held : the native character reverted. 


The native charact(T easily reverts, &- it requires 
fewer circuinstances to constitute domicil in the 
case of a native subject than to impress the national 
cimracter on one who is originally of another 
country.— La Vihginif: (1804), Oh. Rob. 98. 

•— CoDSd. Aiktnan v. Aikmaii (1801). 4 L. T. 
nJJ' ”• L. li.l Sc. & ))lv. 441 ; 

I. ^ ^ 'Tlic Ordiintt (Part Cargo 

II. X) ( ttlD), 32 T. J.. n. 63; Tingley v. MtUler. 119171 2 
Cli. 144, 


2ol, -National character by occu- 

pation may be more easily changed than that by 
birth ; but the cliange must be Oo/id fide, and 
cannot be effected by a mere money payrnenf .- 
Tue ErNkST Merck (1854), 2 Ecc. Ad, 87; 
Spinks, 98 ; 7 L. T. 340 ; 1 Jui\ N. S. 119 101 

E. 11, 322. 

282. .] — TjiE Raltk'A, No. 279, cmie, 

283. Departure from trading residence — Interest 
In business retained.)— The Portland, No. 253, 
ante. 


284. To another country — Revesting of 

original domicil.] — Two consignments of copper 
belonging to 11., a Cierman subject carrying on 
trade in (’Iiile, were sliipped from tliat country to 
Liverpool <te seized as prize. 11. had left Chile 
before the si*izure, & he app(‘ared to have been in 
8witzi‘rland not Jong after if. : —Held : although 
U)e country to which H. appeared to have betaken 
himself was, equally with Chile, a neutral country, 
yet he had, by leaving (^hih*, lost tlx* neutral trade 
domicil which he liad acquired by residence there, 
& had thereby levested himself with his original 


ehamciev as an enemy, — TiiK Flamenco (Part 
Cargo Ex), The Orduna (Part Cargo Ex) 
(1915), 32 T. L. K. 53 ; 60 Sol. Jo. 107. 

285. Intention to depart from trading residence 
— No overt act.] — A shi]) taken on a voyage from 
the Cape of Cood Hope to Europe was claimed for 
E. as a subject of America. He had been a British- 
born subject, who had gone to the Cape of Good 
Hope & been employed as American consul at that 
place. Tie had been for many years settled at the 
Capo, with an established house of trade, & as a 
merchant of tlmt place. It was alleged that he 
had intended to remove to Philadelphia : — ffeld : 
insufliciont without some overt act ; he must be 
taken as a subject & merchant of the enemy’s 
country. — The President (1804), 5 Ch. Hob. 277. 
AnnotaiUm : — Consd. Tiiigley v. Miiller, [1917] 2 Ch. 144. 

286. Overt act — Dissolution of partner- 

ship— Detention on outbreak of war.] — F., a 

British-born subject, had been settled as a merchant 
in Flushing, but on the appearance of approaching 
hostilities, had taken moans to remove himself, & 
return to England. He had dissolved his partner- 
ship ; <te had continued to reside in Holland after 
the war, only und(‘r the detention applied to all 
Englishmen resident in the country of the enemy at 
the breaking out of hostilities. 

Held : he was entitled to restitution as a British 
subject, having taken what steps he could to 
remove from enemy jurisdiction. — The Ocioan 
(1804), 5 Ch. Rob. 90. 

287. ~ — Must be bona fide.]— The 

Ernst Merck, No. 281 , afde, 

288. Ceasing to act as merchant — Shipment of 
produce of own estate only.] — The Dree 
Gerkojodkrs, No. 250, ante, 

289. - Within reasonable time — Shipment of 

goods after outbreak of war.] — The Anglo- 
Mexican, No. 270, ante. 


Part Mi. — Nature of Property. 


Sect. 1 .- IN GENERAL. 

290. “Movable” & “immovable” explained.] 

— Testator who died in 1888, domiciUjd in England" 
beqxieathed i)roiK‘rty, which included mtges. oii 
frxi(‘hold in Ontario, for charitable purposes. The 
mtg(‘S. cordained covenants to pay the mont‘y 
thereby .seeur(‘d. At the date of te.stator’s death 
th(i Charitable Uses Act, 1735, then in force, 
extiuided to Ontario, would admittedly have 
invalidati‘d the becpiest of the mtges. had testatoi 
been domiciled tluu'c* ; — //eld : mtges. on land are 
d(‘emed to be immovables ifc not movabl<‘s, & 
gov(*rned by tlie lex rei A therefore the 

bequest- of the mtges. was a gift of impure personalty 
A was invalid. 

The terms “ movable ” & “ inmiova-ble ” are not 
technical terms in English law, though they are 
often used, Ac (;onveniently xis(‘d, in con.sidering 
questions between English law A foreign sy.stx'ins 
which dilTer from that law (Cozens-Hardv, M.ll.). 

The division into movable A: immovable jxro- 
perty is no part- of the law (ither of England or 
of (-anada. A:- is only called into operation in 
England when the English Cts. have to determine 
rights bet we(»n domieilod Englishmen and persons 
domiciled in countries whiclx do not adopt the 


English ilivision into rexil A- personal pro])erty 
(Farwel]., L.J .). — /to Hoyles, How v . Jagg, 
[1911] 1 Ch. 179 ; 80 L. .1. Ch. 271 ; 103 L. T. 817 ; 
27 T. L. 11. 131 ; 55 Sol. Jo. ](>9, (;. A. 


Sex t. 2. -how DETERMINED. 

291. Immovable — Scottish heritable bond— By 
Scottish iaw.J — Thoxigh the px^rsonal estate of a 
Scotsman dying domiciled in England, mxist be 
distributed according to the law of England, yet 
that shall not alTi*ct or interfere with the succession 
to his real estate in Scotland, Therefore, where 
for s(*(uiring a sum of inom^y borrowed, a heritable 
bond is granted, by which the land in Scotland is 
rendered liable as the iJiincipal debtor there, & the 
heir pays the bond by salxj of part of the estate, 
being at the same time one of the next of kin auxi 
administrator, he shall not come for relief upon 
the personal funds in England, as piimarily 
applicable to the payment of such a debt. — Drum- 
MONJ) V. Drummond (1799), 6 Bro. Pari. Cas. (301 : 
2 E. It. 1293, II. L. 

Anvolations: — Consd. Hrodkx v. Harry (1813), 2 Vos. & B. 

127 ; Allen v. Anderson (184XH, 6 Hare, 163 ; Cust v. 

Goring (1864), 18 Beav. 383. Expld. & Bistd. Maxwell v. 


PART III. SECT. 2. 

o. General rvle.] — The character 
of fnnds Hltuatcd in a foreign country 
as herit-ahle or movable, la to ho 
determined by the law of that country. 


— •NkVVLAXDS r. ClIAL.MKnH’ Tui/stkks 
(1832), 11 8h. (Gt. of SosB.) 05.— SCOT. 

p. Jmnwvable — Mineral claim — 
79}/ Canadian /aw;. ]— Mineral cla,lmH xiro 
Immovable property, & governed us 


to their diKposition by the lex laei 
rei Hilip., & not- by the law of a foreign 

country. Baiunds v. Gukjcn (1911), 

10 B. C. It. 433.— CAN. 
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Maxwell (1870), L. R. 4 IT. L. 500. Reid, Wlnehelsca r, 
Garetty (1838), 2 Keen. 293. 

292, ,] — Held : heritable bonds, 

given as security for money cadvanced, did not pass 
under general words in a will, but descended 
to testator’s tieir-at-law. — J ohnstonis v, Bajcer 
( 1817), 4 Madd. 474, n. ; 60 hJ. li. 780. 

Atimtntiona : — Distd. Oust v, Gorhiff (1854), 18 Bcav. 38,3. 

Reid. Biicolouch V. Hoaro (1819). 4 JMudd. 467 ; Allen v. 
Auderwon (1840), 5 Hare, 163 ; lie Filzifoniir, Huniian v. 
Fitzgerald, [1904] 1 Cli. 573. 

293. .] — Heritable bonds, to- 

gether with English securities, were given on a 
loan of money, to a domiciled Englishman : — 
Held : a will, disposing of the money due on such 
securities was effectual, <fe the heir-at-law of 
testator had no claim in respect of the heritable 
bonds. —H uccleu(3i (Dutohess Dowager) v, 
Hoake (1819), 4 Madd. 407 ; 60 E. U. 777. 

Annotation.^ : — Bistd. DiifTlold v. KIwoh (1823), 1 Shn. & St. 
239. Consd. Jerningliain v. Herbert (1828). 4 Uuhs. 388 : 
(MiHt 1 ’. Goring (1851), 18 Hoav. 383 ; Latnb v. liatnb 
(1857), 29 L. T. O. S. 372. Refd. Allen i\ Anderson (1846), 
6 Hare, 163. 

294 ,. ,] — A will must be con- 

strued according to the law of tlie country whei'o it 
is made, <te testator is domiciled. 

The will of a subject of (Ireat Britain made in 
India must be construed according to the laws of 
England. 

Mon('y vested in heritabhi bonds becomes real 
estate, h wdiere upon tluj const riudion of the will 
no clear intention can be collected to pass real 
estate, the lieir-at-law taking a benefit under the 
will is not put to his election, but may take the 
r(vil estate as h(?ir, A: also personal estat(5 under the 
w'ill. 

A will by wdiich testat or recites that he considers 
it his duty, while in health, to ox(?cuto a settlement 
of all his estaUi <fc effects, appointing exors. in 
England Ar in Indm, A: directing that the rc.siduo 
of his estate in India should b<i remitted to hi.s 
exors. in Scotland, A: that they should divide that 
residue, A: the whole of his property in Europe, 
ecpially between his brothers Ac sisters : —Held : 
not to pass the lieritable bonds, — ’ruoTTER v, 
Trotteh (1S2S), 4 Eli. N. H. 602; 5 E. H. 179, 
If. L. 

AnnotationH : — CoDSd. Hoyes v llodale (1863), 1 Hem. 8: M. 
798. Refd. Duiulas v. Diindas (1830), 2 Dow 8c (Jl. 3J9 : 
I’ricc V. Dewhursl (1837), Donnelly, 264 ; JUartiii v. Heo 
(1860), 14 Moo. i^. (). C. 112; Fnohin v. Wylie (1862), 10 
H. 1 j. ('jis. 1 ; Stndd r. Cook (1883), 8 Ai»p. (As. 577. 
Mentd. Fitinan y. t^rum Ewing, [191 1 J A. 217. 

295. Although containing 

personal obligation to pay.l — A Scottish heritable 
bond, althongli it contains a p(*rsonal obligation 
to pay the debt, does not lose its heritable quality 
A: will not pa.ss by an English will, but descends 
to the heir-at-law. ” .Terningham; v. Herbert 
( 1829), 1’aml. 102 ; 4 Kuss. 388 ; 0 L. J. O. S. Ch. 
131 ; 48 E. R. 42. 

Annoiaiions : — Consd. Allen v, AiiderMon (1846), 5 Hare, 
163. Distd. Cast V. Goring MS54), 18 llcav. 383. Refd. 
Re Fitzgerald, Sunnnn r. Fitzgerald, (19041 1 Ch. 573 ; 
Re Hoyles, Uow r. Jiigg, 11911] 1 Ch. 179. Mentd. Gill v, 
Hogshaw (1866), L. H. 2 Eq. 746; Willoughby v. ,Storer 
(1870), 22 L. T. 896. 

296. .] — A Scottish lieritable 

bond descends to the heir, Ac not to his exor., 
notwithstanding testator may have resided & died 
in England, A^ taken ilie security for an English 
debt ; & although the heir takes a beneiicial 

interest in other parts of testator’s property under 
his will, he will not bo put to his election, unless 
testator has indicated an int^ention in his will to 
devise the heritable bond. — ^A llen v, Anderson 
( 184(J), 5 Haro, 103 ; 16 L. J. Ch. 178 ; 6 L. T. O. S. 
430 ; 10 Jur. 190 ; 07 E. K. 870. 

Annotations: — Consd. Maxwell v. Maxwell (1852), 16 Bcav. 
106 ; Cast 17. Goring (1851), 18 Beav. 383. Retd. BurUig 


V. Ashburton (1886), 54 L. T. 463 ; Re Fitzgerald, Surnian 
17. Fitzgerald. [1904] 1 (Jh. 573. Mentd. Orrcll v. Orrell 
(1871), 19 W. It. 370. 

297. .]— The rule that the law 

of the matrimonial domicil applies to a contract 
in consideration of marriage wdll yield to an express 
stipulation that some other law shall apply, or to 
other sufficient indications that the parties con- 
tracted with rtjfercnce to some other law. 

Hcottish “ heritable bonds ” must he regarded 
by an English ct. as immovable property & tJiore- 
fore goverm^d by Scots law. 

When it is said that a contract, valid by the law 
of the country in wJiicli it is made, cannot be 
enforced in Engli *^'(1 because it is contrary to 
public policy or t lu? policy of English law, it is 
meant that the conti*act conflicts with what are 
deemed in England to b(i essential public or moral 
interests — not merely that it would be invalid under 
English law. 

On the marriage in Scotland of a domiciled 
Englishman with a domiciled Scotswoman the 
wifci’s property, which consisted mainly of Scottish 
lieiitable bonds, was settled by a marriage contract 
executed in Scotland in Scottish form. By this 
contract the trustees, most of whom were domiciled 
Englishmen, A: who W(‘re also the trustees of a 
contemporaneous soitUanont of tlie husband’s 
prf)perty in English form, were to hold the wife’s 
property upon trust, in case tin* husband should 
survivt* the wife, to pay the income to him during 
lus life, d(*claring iliat all payments to him “ shall be 
strictly alimentary. A:; shall not be assignable nor 
liable to arrestment or any other h^gal (liligence at 
the instance of his creditors.” ’rhe husband sur- 
vived the wife, having mtged. his life interest 
under the Scotch contract to rntgea^s. in England, 
He had always retained his I^nglish •dornicni. 

By the law of Scotland such a restri(;ted life 
interest, so far as it does not exceed in amount a 
reasonable provision, is valid as against credit-ors, 
other than alimentary creditors, A- in sucii a case, 
if the husband fails to maintain the children of the 
marriage, they are entitJ(?d to attach the alimentary 
provision made for tlitun. 

Upon a summons by the trustees to determine 
the rights of the mtgees. as against the husband 
the only child of the marriagi*. 

Held : having regard to all the circumstances As 
particularly the nature of the limitations in the 
Scotch conti’act, it must be tak(*n to have been 
the intention of the parlies that that conti’aet 
should be governed, not by the law of tlie Knglish 
matrimonial domicil but by Scots law, A: the 
alimentary provision to the husband, bedng valid 
by that law, must be treated as valid by the 
English cts.. A: consequently valid as against the 
husband’s mtgees., there being nothing in the 
provision contrary to the policy of English law in 
the proper sense of that term. — lie FiTZcJERAiiii, 
SuKMAN V. Eitzger.vdd, {1904] 1 Ch. 673; 73 
L. J. Ch. 130 ; i)0 L. T. 200 ; 62 W. B, 432 ; 20 
T. L. K. 332 ; 48 Sol. .Jo. 34t), C. A. 

Annotations : — Refd. He Hoylcn, Kow v. JagiJr. [19111 1 Oh. 
179. Mentd. Itrltish Houtli Africa (U>. v. Do Beers Con- 
Holldatod JMlnoa, 11910] I (9i. 35 J ; Knill r. Dutuerffuo 
(1911), 105 L. T. 178; Re Ma<rkenzie, Maekonzlo v, 
Edwards-Moss, [1911] 1 Ch. 578; Re Hewitt’s Sottliut., 
Hewitt 17. Hewitt, [1915] 1 Ci». 228. 

298. Slaves in Antigua — By law of 

Antigua.] — By the laws of Antigua, slaves were 
declared to be inheritance, A affixotl to the freehold ; 

& by 69 Geo. 3 (c. 120), s. t), no deed or instrument 
conveying any interest in slaves was valid, unless 
tlie registered names & descriijtions of the slaves 
weio set forth in the instrument, or in some schedule 
thereof. The bkpts. deposited with R. n.s security 
for a loan of mon(iy, a deed of conveyance to the 
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2. — How determined. Sect. 3 .] 

bkpis. of a plant ntion slaves in Antigua, with a 
written luoniorandiini accompanying the deposit. 
The deed contained a schedule of the registered 
names descriptions of the slaves, but they were 
wholly omitted in the memorandum of the 
deposit : — Held : (1) this was nevertheless a good 
equitable mtge. of the slaves mentioned in the 
deed ; (2) the slaves, being real property in the 
island of Antigua, could not be considered as 
within the order <fe disposition of the bkpts. at the 
time of their bkpcy, — He liiTciCER, Ex p. IlucKER 
(1834), 3 Deac. 6c Oh. 704 ; 1 Mont. 6c A. 481 ; 3 
L. J. Bey. 104. 

299. English leaseholds — By English law.] 

— Testator, a French subject, having his domicil 
of origin in France, 6c at the respective dates of his 
will 6c death, domiciled in France, made, in 1800 in 
France, a holograph will in the French form 6c 
language, whereby he appointed B. his universal 
legatee, upon condition that he satisfied certain 
legacies therein mentioned, & settled the testator’s 
debts. Among the legacies comprised in the will 
was a spechic bequest to C. of testator’s beneficial 
interest in a leasehold house in hingland. The will 
was not attested by any witness, but was valid 
according to the law of France. 

Testator ditid in 1805, 6c in 1807 letters of 
administration, with the will, or a translation 
thereof, annexed, were granted by the Probate 
division to B. 

Held : although a leasehold interest in land was a 
chattel interest, yet for tlie purposes of testa- 
mentary disposition a chattel interest in land must 
be treated as immovable property, 6c as governed 
by the law of the country in which it was situated ; 
6c the property in the pi-esent case was conse- 
quently not disposed of by the unattested will. — 
Pepin v, Bruyere, [19021 1 (h. 24 ; 71 L. J. Oh. 
39 ; 85 L. T. 401 ; 60 W. B. 34 ; 40 Sol. Jo. 29, 
0. A. 

300. Rent-charge issuing out of English 

lands — By English law.] — Testator gave a rent- 
charge, issue out of lands in England, to A. for 
life, 6c directed that after her death it should be 
continued, 6c equally divided between B., 0. 6c D. 
during their lives & the life of the longest liver. 
B. died domiciled abroad, leaving an English will, 
by which she disposed of her personal estate. On 
the death of A., who was survived by O. & !>., 
the (Vown claimed frotn B.’s exors. legacy duty in 
respect of B.’s third simre of the rent-charge : — 
Held : such duty was payable, for that the interest 
in the renti-charge which passed to B.’s exors, was, 
by the Wills Act, 1837, an estate pur autre vie^ 
apjdicable by law in the same manner as personal 
estate, & therefore fell within the Legacy Duty Act, 
1790, & it was not exempt from duty by reason of 
B.’s foreign domicil, inasmucli as, although it was 
by law applicable in the same manner as personal 
estate, it was not by any of the statutes made 
personal estate, but was I’ealty not following the 
person. — Ohatpield v. Behchtoldt (1872), 7 
Oh. App. 192 ; 41 L J. Oh. 255 ; 20 I.. T. 207 ; 
20 W. K. 401, L. JJ. 

801. Mortgage on colonial land — By 


colonial law — Same as English law.] — Re Hoyles, 

How V. Jago, No. 290, ante, 

302. Movable — Cattle Sc stock on plantation In 
Jamaica — ^By law of Jamaica.] — ^A., by bond, in 
consideration 6c contemplation of mai'riage, bound 
himself in a certain sum, for the purposes of his 
intended marriage settlement, to mortgage certain 
estates 6c properties & the lands thereto belonging, 
6c their respective appurtenances in the Island of 
Jamaica, of which he was seised in fee, & to raise 
a certain sum by way of settlement. By a mtge. 
by way of settlement, in pursuance of such bond, 
A. mtged., inter atia^ the estates & penns, 6c 
appurtenances, & all & every the cattle, stock, & 
plantation implements. 

Held : cattle &; stock upon the estate 6c penns 
were not included in the bond, 6c though the 
mtge. deed, made in pursuance of such bond, was 
by way of marriage settlement, yet it could not 
enlarge the provisions of the bond. 

Cattle 6c stock upon a plantation or peun in 
Jamaica are, by the law of the Island, personal 
estate, & not aftixed to the freehold. — Turner v, 
Barulay (1854), 9 Moo. 1\ C. 0. 204 ; 14 E. Ji. 
207, P. C. 

303. Interest In proceeds of sale of English 

freeholds — By English law.] — ^An interest in the 
proceeds of sale of real estate settled upon a trust 
for sale which has not been executed is personal 
estate within the meaning of Wills Act, 1801, s. 1 . — 
He Lyne’8 Settlement Trusts, He Gimbs, Lyne 
V, Gibbs, 11919] 1 Ch. 80; 88 L. J. Oh. 1 ; 120 
L. T. 81 ; 35 T. L. B. 44 ; 03 Sol. Jo. 53, C. A. 


Sect. 3.~^PR0CEEDS OF SALE OF FOREIGN 

IMMOVABLES. 

304. General rule — Governed by lex situs — 
Proceeds charged with payment of debts — Sale of 
immovables on death.] — Testator dies in England, 
domiciled liere, & dies seised of lands in a foreign 
country, which, by the law of that country, 6c also 
by the will, are charged with his debts ; tbes assets 
being insuiricient for the payment of his sinij^le 
contract debts, the produce of those lands must be 
applied among the simple contract creditors, 
according to the priorities recognised by the law of 
the country where the lands are situaG*.— • Kanson 
V, Walker (1829), 7 L. J. O. S. Cb. 135. 

305 . Proceeds In specie removed from 

locus rel sltse.] — Whether the ct. will enforce 
against defts., having in tlieir hands proceeds of 
the sale of land situated out of the jurisdiction, the 
equities to wliicli such proceeds would have been 
subject if the, land luid been situated within the 
juristliction, depends upon the question whether 
the contract wliich is sought to be enforced was or 
was not, by the lex loci rei eitce, capable of being 
fulfilled. 

If a contract relating to land situated out of the 
jurisdiction be one which the lex loci rei sitce renders 
incapable of fulfilment, the ct. will not enforce the 
contract against the proceeds of a sale of such land 
coming to the possession of parties within the 
jurisdiction, though they take such proceeds bound 


302 i. Movahle-^Hunda hearing interest 
in Jamaica — By law of ./amaira.!— 
Bonds Boarlntc int-erest in Jamaica, 
beinur by the law of that island niov- 
ttblo, are personal property In BcottJsh 
law. — Nkwlandb v. OuALMKim' Trus- 
tees (1832), 11 8h. (01. of SesH.) (55.— 
SCOT. 

q, Mortgage on foreign 

f ond- -By ^ domestic law. 1 — Testatrix 
domiciled bi 1., possossed inorlgageH 


on freehold properly* sitiiAte in V. 
& In 8. : — Held : the mortgages wore 
movable property. — Lawson v. In- 
land Revenue Oomks., [1896] 2 
I. n. 418.— IR. 

r. Mortgage on English land 

— By English law .] — Mortgages over 
laud In England, being i>ersonal by the 
law of that country, are to bo taken 
intt> iwcount in computing legitim. — 


Monteitii V. Monteith’s Trusters 
(1882), J) H. (Ct. of SesB.) 982.— SCOT. 

PART III. SECT. 3. 

305 i. General rule — Governed hy lex 
situs — l^oceeds in specie removed from 
locus rei sitae .] — A doiniolled Irislimati 
died intestate in Ireland, possossod 
of lands Jn Victoria, which by the law 
of the Colony were regarded & devolved 



Pabt III— Nature op Property. 


343 


by the same equities as affected the party to the 
contract under whom they claim. 

The rifflits of the parties interested in the pro- 
ceeds of the sale of land situated out of the juris- 
diction do not cease to bo governed by the lex loci 
rei sitcc by the circumstance of such proceeds being 
brought in specie within the jurisdiction. 

A law permitting alienation of land, only upon 
the terms of the proceeds being applied in a par- 
ticular manner, is a restraint upon alienation ; k, 
restraints upon the alienation of land are always 
governed by the lex loci rei sUa\ — Watekhoube a. 
Stanbfield (1851 ), 9 Hare, 234 ; 21 L. J. Oh. 881 ; 
68 E. K. 489 ; subsequent proceedings (1862), 10 
Hare, 254. 

306. Proceeds not subject to Mortmain 

Acts.] — The Royal Geographical Society & the 
Royal Society being corpus., the one for the 
improvement & diffusion of geographical know- 
ledge, & the other for improving natural know- 
ledge, are charities as defined by 43 Eliz. (c. 4), & 
are within the Statute of Mortmain. 

Testator bequeathed legacies to the societies, 
& other undoubted cliarities, &, after dii'ecting 
that, all tlie charitable legacies sliould be paid out 
of liis pure personal estate, he gave the residue of 
his real & personal estate to his exors., the pltfs. 
His property consisted of pure pei'sonalty, lease- 
holds, in tins country, & a small real estate in 
Madeira, winch was sold after his death. The pure 
personalty was insutllcicnt to pay in full the 
charitable legacies. 

Held : (1) the charities were not entitled to the 
pure personalty in priority to the debts, funeral 
iV fyostamentary expenses, & costs of suit ; these 
were first. i>ayable ratably out of the i)ure & mixed 
personalty ; & the charities would then take the 
residue of pure personalty ; (2) the proceeds of 
sale of the Madeira estate were not pure personalty ; 
but., inasmuch as it was foreign realty, it was 
not subject to the Mortrntiin Act, <& the charitable 
legacies wore entitled to a claim upon it for so 
much of their legacies as should reniaiTi unpaid 
afl/or the above application of the pure personalty. 

~ Reaumont V. Oliveira (1869), 4 Ch. App. 309 ; 
3S L. J. Ch. 239 ; 20 L. T. 53 ; 33 J. P. 391 ; 17 
W. R. 269, h. .TJ. 

Annotations : — As to (1) Consd. lie Pitt, IjOcf v. Blone (18S5), 
1j. T. 1 18 ; lie Arnold, llavcnHcroft v. Workman (i888), 

87 Ch. J). G87 : lie Delovingne, Layton v. Royal Earlswood 

Institution for Mental Defectives, fl9l61 W. N. 235. 

Befd. He Royal Soc. of London & Thompson (1881), 50 

L. ,1. Ch. 844. As to (2) Consd. He Arnold, Ravonscroft v. 

Workman (1888), 87 Ch. D. 087. 

307. Immovable sold under special 

legislation — Rights of curator ad bona of foreign 
lunatic.]-— A fund of upwards of £13,000 Consols, 
representing the proceeds of sale of real estate, 
the absolute X)roperty of a foreign lunatic, which 
had been sold by order of the ct. under the powers 
of the Partition Act, 1868, stood in ct. to the credit 
of the lunatyic. The curator ad bona of the lunatic, 
duly appointed according to the law of the country 
in which the lunatic resided, who according to 
that law had the fullest powers control over the 
lunatic’s real & personal estate, petitioned for tlio 
transfer of the fund to him ; — Held : the fund, as 
representative of real estate sold under special 
legislation, was subject to the laws of this country 
relative to real estate, & must remain in ct. as a 
fund which might devolve upon the heir-at-law of 
the luimtic, & the curator ad bona, was only entitled 
to receipt of the dividends. — G rimwood p. Babtelb 
( 1877), 46 L. J. Ch. 788 ; 25 W. R. 843. 


Claim statute-barred.] — See Part IV., 

Beet. 4, post, 

308. Exceptions — Foreign immovable forming 
part of partnership assets — Proceeds treated as 
personalty.] — A member of a partnership^ carry- 
ing on business at Bombay died domiciled in 
England. Part of the partnership assets at the 
time of his death consisted of real estate in 
Bombay. 

Held : the real estate, being partnership assets, 
was converted into pf?r.sonaIty in equity, & the 
proceeds were therefore liable to legacy duty. — 
Forbes v, Bteven, Mac kenzie v, Forbes (1870), 
L. R. 10 Eq. 178 ; 39 J.. .1. Ch. 485 ; 22 1.. T. 703 ; 
18 W. R. 686. 

AnnotatioTis He Stokes, Stokes v. Ducroz (1890), 

62 L. T. 176.ni^!d. In the Goods of Ewlnff (1881), 6 P. D. 

10. Mentd. A.-G. v. Lomas (1873), L. U. 9 Exoh. 29 ; 

A.-G. r. Hubbiick (1884), 18 g. B. D. 275 ; A.-G. v, 

Ailesbiiry (1887), 12 App. Cas. 672. 

309. .] — S., testator in this 

action, who died in Bept. 1880, domiciled in 
England, for many years previous to his death 
carried on the business of sheep-breeding in partyner- 
ship with liis brother li. in New Zealand. Part 
of the partnersliip property consisted of a freehold 
estate of 29,000 acres in New Zealand known as the 
Milbourne estate. By arfyicles of partnership 
dated Feb. 14, 1879, made between vS. & R., it was 
agreed that the Milbourne estate should be forth- 
with sold in the manner which the xiarties should 
mutually agree upon, & the articles contained pro- 
visions for the case of no agreement & for earring 
on the imrtnei*shij) until sale. R. died in Jan. 1880. 
8. was entitled to four-sevenths of the partnership 
Xiroperty. No sale of the estate was made in R.’s 
lifetime or in that of B. By his will B. gave his 
four-sevenths shares in the Milbourne estate to 
tiTistees uxion trust to sell, with powers of manage- 
ment till sale, & subject to the payment of an 
annuity, & of the income of one-seventh to the 
widow of R. during her life, to divide the proceeds 
& the produce till sale among thirteen charities. 
An administration action was commenced in 1881. 
The New Zealand property had never been sold, 
but tlie income had from time to time been paid 
into ct. Under an order made in Apr. 1888, the 
funds then in ct. had been divided, & legacy duty 
had been x^aid upon the moneys arising from the 
New Zealand estate. The duty had been paid 
under an arrangement that it should be repaid if it 
was ultimately decided not to^ be payable. Tbe 
Govornoi*s of the London Hospital, who had been 
appointed to represent the other charities, pre- 
sented a petition asking for distribution of the 
fund which had accumulated in ct. since Apr. 
1888, without payment of legacy duty, on tlio 
ground that being procecids of real estate in New 
Zealand, it was not subject to English legacy duty ; 
— Held : B.’s interest in the property whether 
regarded as a share in land agreed to be sold by the 
articles of partnership or as a share in i)artnership 
property, was pei’sonal & movable x^'operty, & 
therefore subject to legacy duty according to the 
law of testator’s domicil. —Re Stokes, Stokes v, 
Ducboz (1890), 02 L. T, 176 ; 38 W. R. 535 ; 6 
T. L. R. 154. 

310. Foreign immovable sold under agree- 

ment for sale — Proceeds treated as personalty.] — 
Re Stokes, Stokes r. Ducroz, No. 309, ante. 

311. Foreign immovable sold under trust 

for sale — Proceeds held on trusts declared by will — 
Although Invalid by lex rei sit».] — ^An English 
testator, who owned some land in Sardinia, by his 


os personal CBtat«. Administration who sold the lands, & remitted the were to be taken as personal estate,— 

was taken out in Ireland, ^ in VleUvria net proceeds to the Irish admor. : — iie Rka.Reav. Rka, 119^2]! I. K. 45X, 

by a person appointed for the purpose. Held : the proceeds of sale of such lands 461, — IR. 
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Sect 3. — Proceeds of sale of foreign immovables 
Sed. 4._ P(^t IV, 1 : St^-sect. I.] 

will gave all his real & personal estate to trustees 
upon trust for sale, & conversion, upon certain 
trusts inier alia for his children for their respective 
lives, with remainders to their respective issue. 
These tnists were as the ct. held on the evidence to 
a great extent invalid under Italian law as regarded 
land in Italy, the result being that- the tenants for 
life took their shares absolutely. Part of the land 
in Sardinia had been sold by the trustees : — Held : 
(1) whetlujr the trustees or the children took the 
land, as heirs according to the Italian law, the 
trustees had x>ower under that law, <fe it was their 
duty to sell the land, k- the proceeds of sale must 
be lield by them upon the trusts declared by the 
will ; (2) the rents of the unsold land until sale 
would devolve according to Italian law, but that 
it was competent to k legal for the children to 
elect that those rents should bo applied as if they 
had been income resulting from i-he proceeds of the 
sale." Re Piekciy, Wuitwham v. Piercy, 1 

Ch. 83 ; (14 L. J. Ch. 211) ; 71 L. T. 745 ; 43 W. 11, 
134 ; 11 T. L. K. 21 ; 30 Sol. ,lo. 43 ; 13 R. 100. 

312. Interest o! proceeds — Treated as 

personalty.] — A portion of an entailed estate was 
sold by the heir in ijossession for the redemption 
of the land-tax, k the surplus-money was invested 
in terms of tlie statute. The heir of entail next 
entitled sold for valuable consideration ids re- 
versionary k contingent right to the interest, of this 
fund, k assigned it to tin? purchaser by a de(‘d 
prepared in the Englisli form, k executed in 
England, whore the parties were dondciled, but 
without the solemnities requii*ed by the law of 
Scotland. 


OP Laws. 

Held : the interest of the money was movable, 
k was well assigned by the English deed, comitate 
genimm,—SooTr v, Aelnutp (1831), 2 Dow k Cl. 
404 ; 0 E. R. 778, 11. L. 

Annotation : — Refd. Re Fitzgerald, Surman r. Fitzgerald, 
11901] 1 Ch. 573. 


Sect. 4.— SHARES IN COMPANIES OWNING 
FOREIGN IMMOVABLES. 

313. Whether immovable — So as to attach 
Incidents of lex loci rei sites.] — The bkpt. on 
borrowing money from his sister, petitioner, 
deposited with her some certificates of shares in a 
German mining co., undertaking to complete the 
transfer when required. Tliese she sealed up, k 
left in his iron chest for safety. Some time before 
Ids bkptcy. lie told one of the directors of the co. 
that he had so deposited the shares k the director 
told llie board th(‘ circumstance, on the morning 
of Dec. 7. On the evening of the same day, the 
act of bkptcy. was committed : — 

Held : the shares were neither in tlie reput ed 
ownei*ship nor in the order k disposition of the 
bkpt. 

Scmble : shares in a commercial co., i^ossessing 
lands in a foreign (country, are not real pr-operty 
so as to attacli to t-liern the incidents of t-he law of 
the country in whi(di the proi>erty is situated. — 
He Ricuardson, Ex p. Richardson (1833), 3 
Deac. 49(j; Mont, k (4). 43; 8 L. J, Bey. 27, 
VU of R. 

Annotafiojis : — Mentd. Re Worco-ster, Er p. Aj^ra Bank 
(1808), 3 (3i. App. 555 ; Colonial Bank v. IVliinuey (188(i), 
11 App. Cas. 42(J. 

Foreign companies.] — See C-omt‘ antics. 


Part IV. — Immovables. 


Sect. 1.— GENERAL PRINCIPLES OF JURISDICTION. 

Sub-sect. 1. — Title to Foreign Immovables 

DIRECTLY IN 1.SSUE. 

314. General rule— Application of foreign law.] 

— The incidents to real estate, the right of alien- 
ating or limiting it, k the course of succession to it, 
depend entirely on the law of the country where the 
estate is situated. 

An estali? in Sicily was granted to an English 
subject, which lie disjiosed of by his will upon 
certain trusts:— -/Ic/d : as he could not subject 
his successor to a course of succession different 
from tliat which accorded with the grant k the law 
of Sicily, so mdther could he subject the successor, 
as such, to any duties or obligations different from 
the duties k obligations which by the grant k the 
law of Sicily were annexed to Ids holding. — 
Nelson (Earl) v. Rridport (Lord) (184(1), 8 
Beav. 547 ; 0 L. T. O. S. 171 ; 10 Jur. 1043 ; .50 
E. R. 215. 

316, Colonial land,] — Statute of Mortmain, 

9 Geo. 2 (cap. 3()) does not extend to the island of 
Grrenada, in the West Indies ; the object' of the 
statute being wholly political ; it having grown 
)ut of local circumstances, k being intended to 
lave only a local operation. 


Donations inter vivos in Mortmain are not 
prohibited by the statute, but regulated ; the 
statute requiring enrolment in the Ct. of (]h. ; by 
whicli is meant the Ct. of Ch., in England, where 
there is an ancient office for the enrolment of 
deeds, k there being no enrolment offices amiexed 
to tile (3-.S. of Oh. in the colonies. 

Regularly, all questions of title to land in the 
colonies are to be decided, in the first instance, 
by cts. of local judicature, from winch an appeal 
lies to the King in Council. — A.-G. v, Stewart 
(1817), 2 Mer. 143 ; 35 E. R. 895. 

AniudatUms COTlSd, A.-G. i\ Giles (18.35), 5 L. J. C'li. 4.4; 
Wliicker v. Huiiih (1852), 1 Do G. M. & G. 50«. Apprvd. 
Jex i’. MoKinnoy (1889), 14 App. Cas. 77. Refd. Lyous 
Corpn. r. East India Co. (183«), 1 Moo. P. C. C. J75; 
SaiitoB V. Illidjyo (1860), 8 C. B. N. S. 861 ; Yeap Cheap 
Neo V. OiiK CheiiK Neo (1875), L. R. 6 P. C. 381 ; Caiifer- 
biiry Corpn. v. Wyhnrii & Melbourne Hospital, 11895J 
A. C. 89. Mentd. Jeplison v. Riora (18.35), 3 Knapp, 1.30. 

316. Dispossession — Claim for damages for — 
Foreign land.] — Pltf. brought an action against 
deft, for assault, robbing liirn of a ship k goods k 
dispossessing him of a house k plantation, also 
of an island called Barella in the East Indies 
forming part of the dominions of a foreign prince : 
— Held : the ct. had no jurisdiction to grant relief 
to pltf. for being dispossessed of his bouse & 


PART IV. SECT. 1, SUB-SECT. 1. 

814 i. General rule— Application of 
ex loci rei «iffB.]—Land in Upper (?. 

held in common by J. & E. 8: 
hi'eo others. E. became a nun in 
I., by which, accordinur to Lower 
3. law, she became civilly dead as 
egarded her property ; she afterwards 


died there : — field : E. had not lost 
her Bharc of the land by becoming a 
nun. — S tuaht v. Pkentiss (1881), 
20 U. C. R. 5i3.--CAN. 


314 li. .] — Immovable pro- 

perty is governed by lex loci rei sitoi . — 
Barinds 1?. Ghkbn (1911 )» 16 B. C. R. 


433.— CAN. 

314 iii, .] — All rights over 

immovable property are governed by 
tlio law of the country where the 
jiroperty is Bituate, tills priuciple 
being universally recognised. — Bon- 
NAUD V , Charriol (1905), I. L. R. 32 
Calo. C31.— IND. 
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island, but awarded him damages for the assault 
& loss of ship & goods. — S kinner v . East India 
C o. (1666), 6 State Tr. 710. 

Annotations : — Consd. liritiHh South Africa Co. v. Companhla 
deMocamblquc, 11893] A. C. 602. Rofd. Mostyn v. Fabrii?as 
(1774), 1 Cowp. 101. 

317. House in East Indies.] — 

Seizing a house in the East Indies is not triable 
here. — Shelling v. Farmer (1725), 1 Stra. 616 ; 
03 E. 11. 756. 

Annotations: — Refd. Anon. (1774), LofTt, 752; Britwh 
South Africa Co. v. Companhia do Mocamblciuc, [1893] 
A. C. 002. 

313 , Claim for possession — Colonial land.] 

— This ct. has no jurisdiction over lands at St. 
Christopher’s, & a demurrer will lie to a bill brought 
here, for d(jlivery of possession of lands there. 
Lands in the plantations are no more under the 
jurisdiction of tliis ct., than lands in Scotland. 
Demurring for want of jurisdiction is infor*mal and 
improper ; a deft, should plead to tiio jurisdiction. 
— Koberdkau V. Kcus (1738), 1 Atk. 543 ; 26 
E. It. 342, L. C. 

Annotation : — Mentd. lilnck Point Syndicate v. Eastern 
ConcesHions (1898), 79 Jj. T. 058. 

319. .] — Where land in a colony 

is \(‘sted in tlie Queen by a Coloniiil Act for the 
public purposes of the colony the Petitions of 
itight Act., 1860, does not give jurisdiction to the 
Ct. of (’ll. to entertain proceedings against the 
Cj'own as a trustee of such land present within the 
jurisdiction of the Ct. 

By a Canal Act of the Provincial Legislature of 
Canada, land taken for n canal was vested in t-lie 
Queen. By a second Provincial Act the land so 
taken was vested iri the ohicers of lltu Majesty’s 
Ordnance ; iNt it M'as enacted tliat so much of the 
land taken as had not been used for the canal 
should be restored to the owners. By a tliird 
Provincial Act the la-nds were revested in the 
C^uecn for the purposes' of the colony, subject to 
future colonial legislation. 

To a petition of right by suppliants claiming tlie 
restoration of ceilain lands tak(;n for the canal 
fi'orri their predecessors in title, but not used, a 
demurrer was allowed on the ground that the cts. 
of this country had no jinisdiction . — Ite JIolmpis 
( 1801), 2 John A. 11. 527 ; 31 L. J. Ch. 58 ; 5 L. T. 
51S; 8 Jur. JS, S. 76; 10 W. K. 30; 70 E. B. 
1167. 

Annotations : — Refd. Ueiiicr r. Sulisbary (JS76), 2 Ch. D. 
.378 ; Compuuhia do Moctiiubitjufi Hritisli South Africa 
(’o., 1)0 Sousa V. SaiJio, [1892] 2 Q. IJ. 358. Mentd. Doss 
V. Socrotary ol State for India in Council (1875), L. It. 
19 li)u. 509. 

320. Discovery Land in India.] — 

Pltf. lilod a bill of discovery to obtain inspection 
of documents in deft.’s possession in England, in 
aid of proceedings about to be taken for the 
recovery of land in India ; — 

Held: the property claimed being in India, tt 
deft, being capable of beir)g sued in India, an 
English ct. was not the proper tribunal to dc^cide 
upon pltf.’s claim, a bill of discovery could not 
be maintained in aid of such a claim. — Beinpir v, 
Salisbury (Marquis) (1876), 2 C"h. D. 378, 21 
W. B. 843. 

Annotation : — Refd. Companhia do Mocatnbiqiio v. Biitish 
South Africa Co., Do Sousa v. Some, [1892] 2 Q. B. 358. 


321. Sale of land -Action to recover share of 
proceeds — Foreign land.] — Re Hawthorne, 
Graham v. Massey, No. 377, post. 

322. Partition— Land in Ireland.] — 0. exhibited 
a bill against P. ; they were joint tenants of lands 
ill Ireland ; iilt-f. prayed an account of the profits, 
k. a partition of the lands. 

Held : as to the profits the bill was good, the 
person being in England, for tiiey were iu the 
pei'sonalty ; but as to the partition, which was 
in the realty, he could not hero proceed, for a 
commission could not be awarded into Ireland ; & 
the bill for a partition was in t he nature of a writ 
of partition at th(‘ Common Law, which lieth not in 
England for lands jn Ireland. — (Urtwright v. 
PErrus (1676), 2 Cas. m Ch. 214 ; 22 E. 11. 916 ; 
ml) nom. Cartere'jt v. Pettie, Cas. temp. Finch, 
242 ; 2 Swan. 323, n., L. C. 

Annotation : — Mentd. Leake v. Cordeaux (1856), 4 W. 11. 
806. 

323. Settlement of boundaries — Colonial land — 
Jamaica.] — The cts. of this country, in dealing with 
real property in Jamaica, will be guid(‘d by the law 
of evidence in Jamaica. 

A Ct. of Equity in England will entertain a bill 
to settle the boundaries of real estates in Jamaica. — 
Tulloch V. UaRti^y (184 1), 1 Y. tsc (\ (’h. Cas. 
114 62 E. R. 814. 

Annotation: — Mentd. Compatilda do Mocuuddqiio v. British 
South Africa Co., l)e Sousa v. Same, [1892] 2 Q. B. 358. 

Foreign land — America .] — See Bound arip:h. 

Fences & Party-Walls, Vol. VI 1., p. 270, 
No. 39. 

324. Sequestration of land — Land in Ireland.] — 

The Ct. of Ch. will not grant a sequestration of 
lands in Ireland. — Fryar v. Vernon (1724), Cas. 
temp. King, 5 ; 9 Mod. Hep. 124 ; 25 E. K. 191. 

325. Prior sequestration taken out in 

England — Nulla bona returned.] — The Ct. of Ch. in 
England may grant a sequestration against deft, 
in Ireland, but it must be after a sequestration 
taken out here tic nulla hona returned. — Krver v. 
Bernard (1724), 2 P. Wins. 261 ; 21 E. K. 722, 
L. C. 

Annotation : — Refd. I'ortarlington v. Soulhy (1834), 3 

My. ^ K. 104. 


326. Devise of ^land —Determination of validity 
of will — Land in Pennsylvania.!- “Bill by an heir- 
at-law, for an issue to try the validity of a will 
made in England, dismissed, partly on the ground 
of his acquiescence, both in the ecclesiastical ct., 
A upon a bill to perpetuate testimony, but princi- 
pally because the lands lay in Pennsylvania. — 
IhKE V. Hoaue (1763), Amb. 428; 2 Eden 182; 
28 E. H. 867, J.. (\ 


Annotation Refd. Companhia do Mocamhique v. British 

South Africa Co., De Sousa v. Same, [1892] 2 Q. B. 358. 

327. Land in Ireland.] — Testator 

being seisc'd of real testate in England A Ireland, 
by ills will devised all his real estates to A. in fee. 
The heir-at-law instituted a suit in lieland for the 
j)urposo of sotting aside the will upon an issue 
devusavit vvl non direct t.'d out of the (T. of Ch. in 
Ireland, a verdict was found against the will. An 
application for a new trial was refused, & a decree 
made declaring the invalidity of the will, from which 
decree A, appealed to the House of Ixn'ds, A. that 


322 I. Partition — V\>reian larid .] — 
Tho ct. has no power to order division 
of immovable property in a joint 
estate situated beyond its jurisdiction. 
— MimrnY v. Mukpuy, 11902] T. S. 
179.-HS. AF. 

t. Determination of title — Foreion 
land .] — Tlio cts. In O. have no jurisdic- 
tion to entertain an action for deter- 
mining the title to lands in the N.W. 
Tenltories, even though the parties 


ho resident iu O. — Ross v. Ross (1892), 
23 O. R. 43.— CAN. 

— Gunn v. Harper 
(1901), 21 C. L. T, 5.52; 2 U. J.. K. 
611 ; 30 O. 11. 650— CAN. 

u. Trespass to land — Injury to 
premises attached to foreign soil .] — 
Idtf. complained to a ct. of O. tliat 
defies., by negligent use of their ry , 
allowed fire to spread from their right 
of way to pltf.’s premiHes, whci-eby 


Ids house was burnt. Tho house was 
iu M. : — Held : tho action could not 
he cntcrtniiiod.—BRKRETON v. Canadian 
Pacific Uy. Co. (1897), 29 O. R. 57.— 

CAN. 

w. Valuation <£• sale of land — 
Foreign land.]- -An action was raised 
concluding for a valuation & sale of 
an estate situated in J. : — Held : 
action must ho dismissed as incompetent 
to the ct. — Findlater v. Di’nmore & 
Co. (1809). 16 Fac. Coll. 129, u. -SCOT, 
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iuipeal wa-s still pending. A. tlieii filed her bill in 
the Ot. of Oh. here, for tlio purpose of liaving the 
will established so far as it related to the I'eal 
estates in Kngland : — Held : the decree of the 
Irish Ct. of Ch. was no bar to such a suit, that Ct. 
liaving no jurisdiction to declare the validity or 
invalidity of the will generally, but only so far as 
it alTected estates in Ireland. — ^Boyse v. Colclotjcui 
(1854), 1 K. & .1. 124 ; 3 Eq. Rep. 78 ; 24 E. J. Oh. 
7 ; 24 E. T O. 8. 89 ; 3 W. R. 8 ; 69 E. R. 396 ; 
subsequeyii proceedings (1865), 1 K. & J. 502. 

328. Contract relating to land — Land in Ireland 
— Sale — Claim for delivery up of deeds.] — A con- 
tract was entered into at Boulogne, where pltf. 
was resident, between him & defts., who were 
resident in Ireland, for the sale of some land in 
Ireland. A receiver had been appoint/ed by th(‘ 
C"t. of Oh. in Ireland. A bill was now tiled in this 
country asking that certain deeds relating to the 
proi)erty miglit be ordered to be given up. A plea 
by defts. tliat the ct. had no jurisdiction allowed. — 
Blake v. Blake (1870), 18 W. R. 944. 
jfinnotntioiis : — Consd. Mattlmei v. Qalilzln (1874k L- R. 
18 Eq. 340. Rofd. Do8h v. Secretary of State for India in 
ConncJl (1875), L. R. 19 Eq. 509 ; Reiner v. Salisbury 
(1870), 2 Cli. D. ,378 ; Campanliia de Mocainbique r. 
Rritifili South Africa Co., Re SouRa v. Same, [1892] 2 Q. R. 


329. Foreign mine — Injunction to restrain 
payment away of profits.) — Bill filed by a foreigner 
against another foreigner, against an English 
oo. formed for working a Russian mine, to restrain 
the English co. from paying to a foreigner pai4- of 
tlie profits of the mine whicdi were claimed by 
pltf. by way of commission, & also for an account 
of profits against the co. Demurrfii* allowed. — 
Matthaki V. GALIT55IN (1874), E. R, 18 Eq. 340 ; 
43 E. J. Ch, 536 ; 30 E. T, 455 ; 22 W. R. 
700. 

Annotations : — Refd. Ross V. Secretary of State for India In 
Council (1875), L. R. 19 Eq. 509 ; Reiner v. Salisbury 
(1876), 2 Ch. R. .378 : Companliia do Mocanibique v. 
Rriliah South Africa Co., Re Sousa v. Same, [1892J 2 
Q. JL 358. 

330. Bond charged on revenues of Indian 

State, I --Pit fs., who represented certain creditors 
of the King of Oudh in respect of a debt contracted 
in 1794, sued the Secretary of State for India, 
claiming to be entitled to a cliarge upon the 
revenue of the teiTitory of Oudh:— //c/d; (1) as 
the debt was one whieh there were no means of 
enforcing against the King of Oudh before the 
annexation in 1856, neitliei* could it have b<‘en 
enforced after the annexation against the East 
India Co. ; (2) the annexation of Oudh having been 
a sovereign act of state by the East India Co. as 
trustee's for the British Government that act could 
not be reviewed by any municipal ct., & the bill 
W£is therefore^ not sustainable ; (3) pltfs. being 

natives of India, the subject-matter being in India, 
& deft, being capable of being sued in India, an 
English Gt. of Equity was not the propter tribunal 
to try the question between the parties ; (4) the 
staleness of the demand & the impracticability of 
giving eHect to any declaration of right were 
grounds for allowing the demurrer. — Dohs v. 
Secretary of Stai’e for India in Council 
(1875), E. K. 19 Eq. 509 ; 32 L. T. 294 ; 23 W. R. 


Amwiaiions : — Js to (3) Refd. Reiner v. Sallsbuiy (1870), 2 
Ch. R. 378 ; Companhia tie Mocainbique v. British SoutJi 
Africa Co., Re Housa v. Same, [1892] 2 Q. B. 368. Generally, 
Mentd. .Cook V, Spri^p, [1899] A. C. 572 ; West Rand 
Central Gold Mining Co. v. R., [1905] 2 K. B. 391. 


Equitable Jurisdiction .] — See Sect. 2, sub- 
sect, 4, post. 

331. Rent-charge — Action to recover — Colonial 
land.) — An action of debt having been brought for 
aiTeai-s of a r<*ni-chargo upon lands in Australia 
prior to the commencement of tlie Jud. Act 
Held : the venue in such action was local, & it 
could not therofoi'e be maintained in J^his country. — 
Whitaker v. Forbes (1876), 1 C. P. D. 51 ; 45 
E. J. Q. B. 140 ; 33 E. T. 582 ; 40 J. P. 436 ; 24 
W. R. 241, C. A. 

Annotations : — ^Refd. British South Africa Co. v. Companliia 
do Mocambique, [1893] A. C. 902. Mentd. lie Blot^kbiini 
it District Bonotlt Bldff. Soo., Er p. Graham (1889), 42 
Ch. D. 343. 

332. Trespass to land — Colonial land.] — Tres- 
pass will not lie in this country for entering a 
house in Canada. — D oulson v. Maithews (1792), 
4 Term Rep. 503 ; 100 E. R. 1143. 

Amiotaiions : — Consd. Whitaker v. Forbes (1875), L. R. 10 
C. I*. 583 ; HritiHli South Africa Co. v. Companliia do 
Mocambique, [1893] A. C. 002. Refd. IMiiUiiis r. Eyre 
(3 870), 10 B. & S. 1004. Mentd. Loudon Corpn. v. (Jox 
(1867), L. H. 2 H. L. 239. 

333. Injury to pier attached to foreign soil.] 

— The question of the liability of a shipowner, pro- 
ceeded against in the English Adndty. C’t., for an 
injury done by his ship to a pier projecting into the 
sea, but attached to the soil of a foreign country is 
governed by the lex loci, not by English law. 

Wliere an English ship, by the negligence of her 
ma.st(ir & crew, ran into damaged a pier on the 
coast of Spain, & the owners of the pier proceeded 
against t^he ship for the damage in the Admlty. Gt., 
& the shipowner pleaded that by thc! law of Spain 
a shipowner is not 1 ‘esponsible for the damage 
occasioned by tlie negligence of liis master 
crew. 

Held : the idea was a good defence t o t he action. 
— The M. Moxham (1876), 1 P. E. 107 ; 46 E. J. P. 
17 ; 34 E. T. 559 ; 24 W. R. 650 ; 3 Asp. M. E. C. 
191, G. A. 

Annotations : — Distd. Chartered Mercantile Bank ot India r. 
NctherlandB Imlia Steam Naviiiration Co. (1883), 10 
Q. B. R. 521. Apld. Machado r. Font os, [1897] 2 Q. B. 
231. Refd. British South Africa Co. v. Companhia do 
Mocambique, [189.3] A. C. 602 ; Carr v. Fracis Times, 
[1902] A. C. 176. Mentd. British Wagon Co. v. Gray, 
[1896] 1 Q. B. 35. 

334. Land situate abroad.] -The Supreine 

Gt. of Judicature hfis no jurisdiction to entertain 
an action to recover damages for a trespass to land 
situate abroad ; the rules of proceed ure under the 
Jud. Acts with regard to local v<*nue (Order xxxvi. 
r. 1) did not confer any new jurisdiction. — British 
South Africa Go. v. Companhia re Mocambique, 
[1893] A. G. 602 ; 63 1.. J. Q. B. 70 ; 69 E. T. 604 ; 
10 T. E. K. 7 ; 37 8ol. Jo. 756 ; 6 K. 1, H. E, ; 
revsg. H. G. sub 7a)m. C-oMiANiiiA RE Mozambique 
i?. Brt'jtsh South Africa Co., De vSousa v. Same, 

1 1892] 2 Q. B. 358. 

AtmotalUms .‘—Reid. Black Point Syndicate r. Easici’n 
Concessloiip (1898), 79 L. T. 658 ; Ruder Amsterdamach 
TruateeH Kantoor, [1902] 2 (3i. 132. Mentd. Adam v. 
British Sc Foreign S.S. Co., [1898] 2 Q. B. 430 : The Duo 
R’Aumalo (1902), 87 J^. T. 674 ; Raymcnt v. Rayniont Sc 
Stuart, Chmunaii v. Chapman h Buiat, [1910] 1 P. 271 ; 
Guaranty TruHt Co. of New York v. Hannuy, [1915] 2 
K. B. 536. 


Sub-sect. 2. — Title to Foreign Immovables 
not directly in Issue. 

335. Contract relating to land — Covenant to 
pay rent — Land in Ireland.] — Action of covenant 
cannot be brought in England for rent reserved on 
a lease of lands in Ireland. — ^Barker v. Damer 


PART IV. SECT. 1, SUB-SECT. 2. 

y 7lif/ht to personalty — Depending 


on title to land in fttreign country .] — 
MoLarbn V. Ryan (1875), 30 U, C. R. 
307.— €AN. 


title to por- 

Honalty In a foreign State depended 
upon the right to land In the foreign 


1*1 . ^ f 
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(1091), Garth. 183 ; 3 Mod. Rep. 330 ; 1 Salk. 80 ; 
1 Show. 192 ; 91 R. R. 70. 

Annotations: — Consd. Woy v. Ually (1701), 0 Mod. Hep 
104; Lichfield Corpn. r. Slater (1743), AVilUw, 431; 
Vincent v, Oodeon (1854), 4 De (1. M. & 0. 546. Be!d. 
London Corpn. v. Colo (1798), 7 Term Hop. 583 ; (7om- 
panhia de Mocamhique v. British Soul-h Africa Cn., Do 
Sousa V, British South Africa t7o., (1892J 2 Q. B. 358. 
Mentd. Tovey v. Pitcher (1690), 2 Vent. 234 ; Stevenson 
V, Lambard (1802), 2 lOast, 575. 

336. Agreement to contribute to cost 

of works — Foreign land.] — Claim string that pltfs. 

defta. were each of them limited cos., with 
registered olTices in Ix>ndon, that the action was 
brought for rent of a railway station in Buenos 
Ayres, into possession of which the defts. were put 
by the pltfs., & for part of the cost of constructing 
lines of railway approaches to the station. 
Defence, that the pltf. & deft. cos. were domiciled in 
the Argentine Kepublic, & carried on business 
there ; that the premises in question were con- 
structed on land which was the property of the 
republic, & that pltfs. and defts. were joint con- 
cessionaires under the republic of certain easements 
appurtenant thereto ; that the con.struction of 
the pn^mises was diroct-ed by the government of the 
republic, & was for the benelit & convenience of the 
citizens of Buenos Ayres, & that by the laws of the 
rcjpiiblic powers of adjusting all rights arising out 
of the construction, & applicable to the claim of the 
filtfs. were vested in the government, & tliat the 
<^ont-ract (if any) as to the cost of the construction 
was made at Huenos Ayres, & was subject to Uie 
law of the j)lace of contract, that the republic 
liad a.ssumcd jurisdiction over the pltfs.’ claim : — 
//r/d : the defence was bad, as both parties to the 
action werf*. within the jurisdiction of the English 
cts,, iSc the facts alleged did not show that the 
Argentine llepublic had exclusive jurisdiction over 
the claim. JIdknos Ayres &, Ensenada Port Ry. 
Co. V, NoRTinouN Ry. C’o. op Buenos Ayres 
(1877), 2 Q. B. D. 210 ; 10 L. J. Q. B. 221 ; 30 
L. T. 118 ; 25 W. R. 307. 


337. 


Implied contract or obligation- 


Damages for waste — Foreign land.] — The 

possessor of Austrian entailed estates died domiciled 
in left property in England. By the law of 
Austria tlie po.ssessor is under an obligation to hand 
over the proi)e!ly to the successor in as good a 
state as when lie recei v(*d it, & is liable for deteriora- 
tion, whether voluntary or permissive, unle.ss it 
occurs without any fault of his, he is entitled to 
compensation for improvements made by him. 
The successor brought fi creditor’s action in England 
against the English executrix, in which it was 
admired by the parties that there was some 
fletorioration, tV; also tliat some improvements 
had been made. North, .T., made a decree for 
administration witli liberty to jiltf. to take pro- 
ceedings, in the cts. of the countries in which the 
estates were situat<e, to establish the amount of his 
claim ; — Ilrld : tlie objection that the pltf.’s claim 
was for a tort analogous to waste, & therefore, 
according to English law, died with the pereon, 

6 could not bo enforced in an English ct., was 
not sustainable, for the deteriorations were not 
to be regarded as torts but as broaches of an 
obligation in the nature of an implied contract. 
But the accounts in an administration suit ought 
not to be directed till it was ascertained that 
a sum was due to the pltf. — B aithyany v, 
Walpord (1887), 36 Oh. D. 209 ; 50 L. J. Oh. 881 : 

07 L. T. 200 ; 35 W. B. 814, G. A. 

^nmMio7i : — ^Reld. Jte Ploi*cy, Wliltwhain v. l'*icrcy (1894), 
04 L. J. Ch. 249. 


Equitable Jurisdiction.] — See Sect. 2, sub- 

.sect. 4, post. 

Sect. 2. EQUITABLE JURISDICTION IN 

PERSONAM. 

Sub-sect. 1. — In General. 

338. General rule — Colonial land.] — This ct. 
having jurisdiction in personam upon equity arising 
out of transactions concerning lands abroad, 
particularly if in tlio British dominions, a purchase 
of an estat e in the West Indies by a creditor under 
his own execution was upon the circumstances 
held only a seem y for the debt, the expenses of 
the proceeding & incumbrances paid by him, with 
interest ; & subject thereto a reconveyance was 
decreed. — Granstown (Lord) v, Johnston (1796), 
3 Ves. 170 ; 30 E. R. 952. 

Annotations: — Consd. White r. Hall (1806), 12 Vos. 321; 
Norton v. Florence Land & Public Worki Co. (1877), 7 
Ch. D. 332 ; Mercantile Investment & General Trust Co. 
V. Htver IMato Trust Loan &: Afifoncy Co., U892J 2 Ch. 303 ; 
Black Point Syndicate v. Eastern Concessions (1898), 79 
L. T. 658 ; British South Africa Co. v. De Beers Con- 
solidated Mines, |1910) 2 tUi. 502. Re!d. Houlditch r. 
Doncgall (1834), 2 Cl. & Fin. 470 ; Ite Courtney, Kx p, 
I’ollard (1840), 4 Dear. 27 ; Liverpool Marino Cr^lt Co. 
v. Hunter (1808). 3 Ch. App. 479 ; lie Hawthorne, Graham 
* V. Massey (1883), 23 Ch. 1). 743 ; British South Africa Co. 
1 ’. Companliia do Mocambique, 11893) A. C. 602 ; Duder v, 
Amsterdamsch Trustees Kantoor, [1902) 2 Cb. 132 ; 
Bank of Africa r. Cohen, [1909] 2 Ch. 129. 

339 . .J — a general rule an English 

ct. will not adjudicate on questions relating to the 
title to or the right to the possession of immovable 
proijerty out of the jurisdiction of that ct. ; & tlie 
exceptions to this rule depend on the existence 
between the parties to the suit in England of some 
personal obligation arising out of contract or 
implied contract, fiduciary relation, or fraud, or 
other conduct which in the view of an English Gt. 
of Equity would be unconscionable, & do not 
depend for their existence on the law of the locus 
of the immovable property. In 1831 D. entered 
into a marriage contract with T. in France, both 
of them being domiciled French subjects. Pltf., 
the only son of this marriage, alleged that according 
to French law T. thereby became entitled to one- 
half of the afi^er-acquired property of D. to a 
life interest in the other half of the property. In 
1836 D. went to India, & in 1839 went through a 
form of marriage with X., on whom & on others 
he by a settlement made in 1805, of Avhich defts. 
were trustees, conferred interests in immovable 
property in Madras. 1). died in 1885 &, T. died in 
1890. In 1893 an official in Madras, who wa.s not a 
X>arty to the English action mentioned below, t/ook 
out letters of administration in India of the estate 
of T. which vested all her movable & inunovable 
property in Madras in him. In 1 907 pltf. took out 
lette'.rs of administration of the estat^e of T. in 
England. Pltf. & defts. being all in England, pltf. 
in an English action sought to impeach the settle- 
ment of 1865 as being contrary to the law of 
France & in contravention of Ids rights there- 
under : — Held : the action ought not to be enter- 
tained. — Desohamps V, Miller, [1908] 1 Ch, 856 ; 
77 L. J. Gh. 410 ; 98 L. T. 504. 

340. Land In Scotland.] — (1) The prin- 

ciples which govern the Gh. Ct. upon questions 
of jurisdiction arc analogous to those of the civil 
law, & the ct., therefore, has power to entertain a 
suit if the domicil of deft, is within the territorial 
jurisdiction of the ct., or if the subject-matter 
of the suit is situate within the territorial 


Htat-e : an action was brought in the a suit againut a party Huhject to its purpose of determining the right to 

aomostic ct. for tiTespasH to Uiu person* Jurisdiction, to tiy Jnoidontally tho the personalty. — Saya Loo r. Noa Paw 

alty : — Held: tlio ct. had a right, in question of title to tlie land for tlie I^oo (1866), 6 W. H. 4. — iND, 
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Sect. 2. — Eqxdlahle jurisdiction in Snb- 

sects, 1 , 2 <£’ I 


jurisdiction of the ct., or if the contract sought to 
be enforced was entered into within the territorial 
jurisdiction of the ct., but if neither of these circum- 
stances exist, the ct, Jias no jurisdiction. 

In a suit where the subject was immovable 
property situate in Scotland, & the contract sought 
to be enforced was entered into to be performed 
in Scotland, & defts. were domiciled in Scotland : — 
Held : the ct, had no jurisdiction to entertain the 
suit ; (2) upon questions of jurisdiction, Scotland 
is a foreign country; (3) the statutory power of 
serving a deft, out of the jurisdiction, & proceeding 
in his absence, did not give the ct. extended juris- 
diction so as to tmable it to determine the subject- 
matter of the suit ; (4) where deft, had been 

served with a subparna out of the jui'isdiction, he 
was (.‘ntitled to demur for want of jurisdiction, 
instead of moving to discharge the order for 
personal service abroad. — ('OOKNey v. Anderson 
(18«:i), 1 Do (h J. & Sm. 305 ; 2 Now Kep. 140 ; 
32 L. 3, Ch. 427 ; 8 L. T. 205 ; 9 Jur. N. S. 730 ; 
11 W. K. 028 ; 40 E. 11. MO, L, C. 

A7inoiaii(ms : — As to (1) Folld. Dlako v. Blake (1870), 18 
W. R. i)4-l. Consd. Matliaei v. (lalitzin (1874), L. K. 18 
,Kq. 840 ; 31 ortoii, Kxp. HobertHOn (1875), L. 11. 20 Kq. 

7.88 ; C?oiiipauhia de 31(Kjainbiqu(i v. British South Africa 
Co.. 1)0 Sousa r. British South Africa Co., [18921 2 Q. B. 
8.58. Refd. Jtr Hawthorne, (iralmni r. MaHs<^y (1888), 23 
Oh. D. 743 ; Dobson v. Fo.sti, Basini, (1891) 2 Q. B. 92 ; 
Turnbull v. Walker (1892). 07 L. T. 707. As to (8) Consd. 
National Inscc. & In vestment Associi. v. (-arstaii's (1808), 
2 Now Hep, 348 ; Stoolo v. Stuart (1863), 1 Hem. & 31. 
798 ; Norris v. Cotterill (1801), 5 Now Bep. 21.5. Folld. 
Foley V. Muillurdot (1804), 1 Do (.1, ,T. & Sm. 389 ; Samuel 
V. llogeTH (1804), 1 Do U. J. & Sm. 89G. Consd. & N.F. 
Drummond v. Drnmmoml (1860), 2 Ch, App. 82. Consd. 
Uibfiou V. Fisher (1867), L. It. 5 Fq. 61. Refd. Chirtiss r. 
Grant (1868). 9 Jur. N. S. 766 ; Bailie v. Blanohot. (1801), 
4 Now Bep. 48 ; Tumor r. Sowdou (1804), io L. T. 00 ; 
C’entral Railroad & Bankiiu? C’»>. of Goorjria v. 3Iiteholl 
(180.5), 2 Hem. ^ 31. 1.52 ; IleiidcrHon r. Campboll (1805), 
i8 W. R. 701 ; Pc BuRfleld, Whakw r. Bnsflohl (1880), 
82 Ch. 1). 128. Ucnerully, Mentd. lie Ilerofordshiro 
Banking Co. (1807), L. R. 4 Kq. 250. 

341. Against third party -No privity of contract 
— Third party with notice —Specific performance.]— 

(1) A suit, by a pltf. in England, agairust defts., 
also residing in England, to enforce a lien on real 
estate in Prussia, can only be sustained by special 
circumstances arising out of the dealings between 
the parties ; but when* no privity exists between 
pltf. & defts., A; whei*e the principal parties art^ 
foreigners, A not amenable to the jurisdiction of 
the ct., tlie bill will be dismissed. 


(2) If a pltf. in this et. makes out a case whhdi 
entitles 1dm to a declaration of lien upon the real 
o.state of a dedt. out of the jurisditdion, this ct. 
will make it, A in some ea.ses will gi’ant, a recedver ; 
but it will leave pltf. io make it available or not, 
as he can, by means of the foreign tribunals. 

(3) The cts. of this country will assist foreign 
tribunals to um^avel complications ; A they will, so 
far as the law allows, A so far as their jurisdiction 
extends, Ciirry into effect the judgments of foreign 
cts. when legally brought under their cognisance. — 
Norris i\ (’raivibre.s (1891), 3 I)e G. F. A .1. 583 ; 
4 1^. T. 345 ; 7 Jur. N. S. 989 ; 9 VV. R. 794 ; 45 
E. \i, 1004, E. (i 


Annotations : — to (1) Consd. Cookiiey v. Anderson (1862), 
81 Boav. 452 ; Dudor v. Amsterdamsc-h Trusloos Kantoor, 
[1902] 2 Ch. 182 ; Doschamps t?. Miller, I1908J 1 Cli. 856. 
Refd. Cood r. (.’ood (1868), 8 New Rep. 275 ; Alatthael r. 
Galitziu (1874), Jj. R. 18 Eq. 340 ; Rc Hawthorne, Graham 
r. Massey (1883), 23 ("h. D. 743 ; (’ompanhia de Alocam- 


bique r, British South Africa Co., Do Sousa v. British 
South Afiloa Co., [1892] 2 Q. B. 858 : Bank of Africa v. 
C3ohen, [1909] 2 Ch. 129. Umerally, Mentd. Whitaker v. 
Forbes (1875), L. R. 10 C. P. 583. 

342. Good title acquired by foreign law.] — 

Indian Registration Act XX. of 1899, makes void 
all instruments relating to real estate in India 
which ought Id have been registered under the 
Indian Registration Act, XVI. of 1894, but were 
not so registered, A destroys all equities arising 
out of them. A. being resident at Madras, in 
1895 executed a deed by which ho conveyed land in 
India to pltfs. A covenanted for fui*ther assurance. 
The deed was not registered under the Indian 
Registration Act, 1894, which provides that if 
such a deed be not regist/ored it shall not be received 
in evidence in any ct. in India. In 1899 A. mtged. 
tlio same land to defts., who had notice of pltfs,’ 
conveyance, A defts. registered the intge. deed 
under the Indian Registration Act, 1899. Pltfs. 
filed a bill to enforce the covenant for further 
assurance against defts. : — Held : pltfs. had no 
equity against defts., A the bill was dismissed. — 
Semhle : independently of the operation of the 
Indian Registration Act, 1899, as pltfs.’ deed was 
forbidden by the Indian Registration Act, 1894, 
to be received in evidence in India, it could not bo 
sued on in England either as a deed of corivoyR*^^‘<i 
or as a deed of covenant for furtlier assmunce. — 
HicivS V. Pow^ELL (1899), 4 Oil. App. 741 ; 17 
W. R. 449, L. C. 

Annotation -"RM. Britisli Soutli Africa Go. r. Do Boorii 
GouHolidatcd AliucH, [ioiO] 1 Ch. 354. 


343. To order sale of land outside jurisdiction.] 

— In a suit by applts., being migei's, of a division 
of 180 miles "of respts.’ railway A of its revenues 
subject to working expenses, for a sale of the 
division A', for a recreiver A, other redief : — 


Held : this division of 180 miles was by the law of 
Canada a])plicablii to t h(‘ railway a section cai)al)le 
of salt* in its entirety, but that- the provincial ct. 
had no pow<*r to order a salt*, part of the s(‘ciiou 
being within A part without its jurisdietion. — 
Grey i\ Manitoba A North Western Hy. Co. of 


Canada, 1 1897] A. C. 254 ; (i9 L. J. P. C. 99, P. C. 

To restrain proceedings in foreign courts.] - Sec 
Part XVI., Sect. 5, post. 

344. Service of writ outside jurisdiction -Effect 


of — Jurisdiction not extended.] — Cookney v. 
Anderson, No. 340, ante. 

345. .] —Since the ct. has the 

.same jurisdiction with regard to any contract made, 
or eipiity between, pei*sons in this country, res])ect- 
ing lands or assets in a foreign country, as it has 
where the lands or propcq'ty are situate in England, 
to allow service of the writ- out of Uk; jurisdict-ion 
in a case within the ti*rms of Order xi., r. 1 (g), is 
not t-o extend the jurisdiction, but to enabl(^ the 
old jurisdiction to be exercised in cases where 
formerly this jurisdiction could not liave been 
exercised by reason of defective rules of procedure. 

In an action against (1) a Dutch corpii., trustees 
of a debenture deed, (2) the rciceivers appoiui-ed 
under tliis deed, resident in England, A (3) an 
English CO. having propei*ty A assets in Brazil, to 
enforce an alleged prior equitable charge, made in 
England, upon property A assets in Brazil, A now 
vested in the first deft. : — 


Held : as limt defts. were necessary A proper 
parties to the action, witJiin the terms of Order 
xi., r, 1 (g), A as the ct. had jurisdiction to grant 


PART IV. SECT. 2. SUB-SECT. 1. 

843 i. 7’e order sale of land out of 
jurisdiction — Enforcement oj mechanic's 
Rea. 1- “Where lamls arc out of the 
jurisdiction, the cl. cauimt affect 
tlicm otherwise tiiaii procecdiiufs 


in personavi, A cannot enforce a 
mechanic ’h lien by sale of land out of 
thejurlsdieiion. — CJ iiadwick k. Huntmu 
(1884), 1 3Iaii. L. H. 363.— CAN. 

343 ii. .] — The ci. will not order 

a sale of laud over wliich it lias not 


territorial jurisdiction, not being: able 
to supervise or deal olleetually with 
tlie many inatierH which are usual A 
ordluaiT incidents of a gale. — Htranok 
r. Radfoud U888), 16 O. R. 345, — 
CAN. 
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the relief asked, service of the writ on lirst deft, 
ought to bo allowed ; &, on the application of 
pltfs., a receiver of the assets in the debenture 
deed was also appointed .—Du opiii r. Amster- 
DAMSCTI Trustpiea Kantoor, 11902] 2 Ch. 122 ; 71 
1,. .T. Ch. 018 ; 87 D. T. 22 ; 50 W. U. 551. 
Antwiation : — ^Distd. Bank of Africa v. Cohen, [lUOO] 2 Ch. 

120 . 

When allowed.] — See Practice and Pro- 
cedure. 


Sub-sect. 2. — Trusts relating to Foreign 

Immovables. 


346. To decide existence of trust.] — Testator 
domiciled in a British Colony left real & personal 
property in the colony. In an action instituted 
in England by the heir-at-law & next of kin of 
testal/or against persons who had taken possession 
of the personal & real estate in the colony of 
testator, all parties to the action being resident in 
England. 

Held : the English ct. had jurisdiction in the 
action to determine ( 1 ) as to the title to the real 
estate as well as the personaltj'' situate in the 
colony, the two being so mixed together under the 
will that they could not be dealt with separately, 
(2) as to whether a trust of the real estate had been 
created by tiie will or not . — lie Clinton, Clinton 
V , Clinton (1903), 88 L, T. 17 ; 51 W. K. 310 ; 19 
T. E. B. 181 ; 47 Sol. .To. 430. 

347. To enforce trust.] — After two verdicts & 
judgments in Ireland touching the matters of a 
bill now brought in England to enforce a trust 
of lands in Ireland. 

Held : tlu^ ct. had jurisdiction the judges in 
England were proper expositors of the 1 rish law. — 
IviLi>AKE (Lord) v. Eijsta(^e (1080), 2 (Jas, in Ch. 
188; I Eq. (Jas. Abr. 133; 1 Wrn. 437; 22 
E. 11. 905, L. C. 

AmiofdfioHs : -Refd. Cranstown r. Johnston (1796), 3 Vcs. 

170; Holmes v. H. (1861), f) L. T. .018; HriUsh 8out!i 

Africa (’o. Companlha do Moramlnnuc, tU^93J A. 

602 ; Black i’oirit 8yn(licalc v. Eastern ConeCHsions (1898), 

79 L. T. 6.)8 ; Duder v. Ainstcrdanisch Trustees Kantoor, 

[19021 2 Ch. 132. 


348 , Colonial land.] In an action to en- 

foi’ce against real estate in Trinidad the trusts of a 
creditor’s deed (which liad been established by a 
form(;r suit in the Ct. of CJi.), defts. were persons 
in whom the legal estate was outstanding, one of 
tliom being a British subject resident in Trinidad. 
The other defts, resided in England. An opinion 
was given by a barrister practising in Tidnidad 
tliat the bonelicial interest in the real estate tliero 
was bound by the deed. 3’'}ie writ had been served 
on those defts. who were in England ; — 

Held : leave could be given t o serve the writ on 
the deft, who was in Trinidad. — Jenney v. 
Mackintosh (1886), 33 Ch. D. 595 ; 55 L. T. 7.33 ; 
35 W. K, 181 ; subsequent proccedinqs (1889), 
61 L. T. 108, C. A. 


349. .] — T(^stator domiciled in Scotland, & 

possessed of a large personal & some heritabh^ 
property in Scotland & of a comparatively small 
personal property in England, by will made in 
Scotch form appointed several persons to be exors. 
& trustees, some of whom resided in England 
some in Scotland, l^ie trustees obtained a con- 
firmation of the will in Scotland, & the confirmation 
was sealed by tlie English Court of Probate under 
Confirmation of Exors. (Scotland) Act, 1858. An 
infant legatee resident in England brought by his 
next fri(‘nd an action here to administiT the estA.te, 
&; the writ was served upon some of the trustees 
in England, & (under an order) upon the Scotch 
trustees in Scotland. The truste.es appeared 
without protest look no stejjs to discharge the 
order, but obtained an order of reference to inquire 
whether the furllier prosecution of the action 
would be for tht; benefit of infant pltf. ; upon 
which au order (not appealed from) was made for 
the further prosecution of the action. The trustees 
removed all the English personalty into Scotland 
before the action came on for trial Jlc/d : tbe 
English ct. had jurisdiction to administer the 
trusts of the will as to tli(‘ whole estate, both Scotch 
& English ; as no pr oceedings were pending 
in a Scotch ct. (if such wort‘ possible) by which 
the intcu'ests of infant pltf. could have been equally 

E rotected, the juiisdiction was not discretionary, 
ut the ilecree was a matter of course.- Eaving 
V. Orr Ewing (1883), 9 App. Cuh. 31 ; 53 L. J. 
Ch. 435 ; 59 L. 3\ 101 ; 32 W. H. 573, K. L. ; affg. 
S. C. sub nom. He Oiui Ewing., Ohr Ewing r. Orr 
Ewing (1882), 22 C3i. I). 45(3, i\ A. ; subsequent 
proceedings (1885), 10 App. Cas. 453, 11. L. 
Amwiaiions : -Consd. He Hawthorne, Uralium r. Massey 
(1H83), 23 Ch. D. 713; lie Lane. Lane v. Jlobin (1886), .05 
L. T. 149 ; He Artola Hermanos, E.r p. AndrO CliAlc (1899), 
21 Q. B. 1). 619. Refd. He Mathesou ( 1 884), 51 L. T. 1 1 1 ; 
British South Africa I’o. v. Coriipanhia de Moc5amhi(]UO, 
[1893] A. C. 602 ; A.-G. v. Johnson, fl907J 2 K. B. 885. 

350. Land in Scotland — Devise to English 

trustees — Necessity for application to Scottish 
court.]- — As the Scottish Trusts Acts do not apply 
to English trusts, it is nooe.ssary to invoke the 
“ uoblle ojjiehun ” of the (^t. of Session in order to 
confer formal authoiity upon English trustees to 
deal with land situate in Scotland. —He Forrest, 
Forrest v, Forrest (1910), 54 Sol. Jo. 737. 

351. To impeach settlement — Colonial land.] — 
Deschamps V, Miller, No. 339, ante. 

To appoint trustees- -Compound settlements.] — 

See Settlements. 

To make vesting orders- -In respect of land In 
Scotland, Ireland & Colonies.] — See Trusts and 
Trustees. 


Sub-sect. 3. — Mortgages op Foreign 

Immovables. 

See, also. Sect. 3, post, 

352. Action for foreclosure — In England^ 


PART IV. SECT. 2, SUB-SECT. 2. 

347 1. To enforce trust — Foreign hsnd.] 
— Pltf. sued in a ct. in B.I., to cHtublish 
his riicht to a share In the income 
derived from land situate outwldc B.T., 
but reoelvod by deft, witliin the 
jurisdiction of B.I. et. ; — Held : the 
suit was within the jurisdiction of the 
Court, there boiiiff no dispute as to 
title.- -K Asm NATTf Gdvinp v . Anaxt 
SITAUAMUOA (1899), 1. L. 11. 24 Bom. 
407.--IND. 

a, Iiupossibilily of 

surrender for trust pur noses. \-~Totiii\tor 
died domiciled In S., loavliiff lieritablo 
& movable properly tliere. He movable 
& iiumovablo property in A. His 
will coni cm plated a sale of his A. 
imuiovabioB by bis trustees. Tbo 


A ct?., applying the A. la\v, which did 
not recognise trusts witli rofereuee to 
immovable property in A., declared 
testator’s will null & void in so fur as 
it dealt w'ith his A. iimiiovables, He Ids 
children each took un e<|uul sliare of 
A. estate as Jiis necessary heii*s under 
A. law. One daughter claimed legitim 
in 8., wl)ich did not alTeet the right of 
her elillilreii to the fe<» her share, ifc 
was paid her legitim out of testalor’s 
movable estate, in addition to her share 
of tlio A. imniovabJe property taken 
by her as one of tlie necessary hedrs. 
The other children of leslator claimed 
the provisions in tlieir favour under 
ills testamentary writings, l)ut main- 
tained that t.hey were not bound to 
make available for the purpose of 
fixing tJio share of tlie testat-or’s 


estate left in fee to his graiul-children 
the shares of the A. immovable estate 
taken by them as necessary heim : — 
Held : they, being unfettered owners 
of such shares taken by them as 
necessary heirs, & bidng able to make 
those shares available for the purpose 
of testator’y testamentary writings, 
could not <jlaim the bcn nests in their 
favour unless they made available their 
share's of the A. property for the 
purpose of the testator’s testamentary 
writings.- llHovvN v. Gkkoson (1919), 
56 8c. L. R. 333.— SCOT. 

PART IV, SECT. 2, SUB-SECT, 3. 

352 i. Ariioii fitr foreclosure — In 
domestic amrt — Mortgage of foreign 
laiid,\ — lu an uetlon on a mortgage of 



CoNixicT OP Laws. 


t^ect 2 . — Equitable juriadiciion in personam : Sub- 
sects. 3 < S: 4.] 

Mortgage of Island of Sark.] — Bill that deft, might 
redeem a mtge, of the island of Sark, or be fore- 
closed. Deft, pleaded to the jurisdiction of the 
ct., that the island was part of the Duchy of 
Normandy, & had laws of their own, & were under 
the jurisdiction of the cts. of Guernsey. Plea 
overruled, because the mtge. was of the whole 
island, & for that deft, was served here, for equitas 
agit in personam. — Toller v. Carteret (170.5), 
2 Vem. 404 ; 1 Kq. Oas. Abr. 134, pi. 6 ; 23 E. R. 
916. 

jTmotaiwns : — CoDSd. Derby r. Athol (1741)), 1 Vos. Sen. 202. 
Refd. HonldlU;h v. Doucfral (1«:14), 8 Rli. N. 8. 301 ; 
Portarlin^on v. Soulby (1834), 3 My. & K. 104 ; Papret v. 
Ede (1874), L. P. 18 Eq. 118 ; He Hawibonie, Graham v. 
Massey (1883). 23 Ch. D. 743 ; British Smith Africa C^o, v. 
Do Boors Consolidated Mines (1910), 80 L. J. Ch. 65. 

853, Charge on or mortgage of 

colonial land.] — A foreclosure decree being a decree 
in personam depriving the mtgor. of his personal 
right to redeem, the ct. has jurisdiction to make 
such a decro(» in respect of a mtge., between an 
l^nglish mtgor. &, mtgee., of land in one of the 
colonies, — Paget v. PIde (1874), L. R. 18 Pk|. 118 ; 
43 L. ,). Ch. 571 ; 30 L. T. 228 ; 22 W. R. 625. 
Annotaiiftns : — Consd. British iSoiilh Africa Co. v. Do Beers 
(/onsolidatod Mines (1910), 80 L. .T. Cli. 65. Reid. He 
Hawtliornc, Graham v. Massey (1883), 23 Ch. D. 743. 

354,, Land grant mortgage 

bond. I — Raw'itieev. Great North-West Central 
Ry. Co. (1898), 14 T. L. R. 448, C. A. 

Annotatum : — Consd. Diidor v. Amsterdamseh Trustees 
Kantoor, [19021 2 Ch. 132. 

355, In colonial court — Prior redemption 

action In England — Injunction.] — Injunction (on 
terms) granted to restrain mtgeos% of a West India 
estate from proceeding on a bill of foreclosure in 
the colonial ct., filed after a decree made in this 
ct., which directed an inquiiy to ascertain the 
amount of the mtge. debt, on a bill to redeem ; all 
parties being in this country.- — Bec^kford v. 
Kemble (1822), 1 Sim. & St. 7 ; 57 E. R. 3. 

Annotatimis : — ^Ezpld, Canon Iron (Jo. v. Marjlaron (1855), 

5 II. L. Cas. 4J6. Reid. Esdailc v. KyuBtstori (1836), 
DonnoUy, 52. Mentd. Buiibury v. Buubury (1839), 1 
Boav. 318. 

Restraint of foreign proceedings generally.] — 

JSce Part XVI., Sect. 5, sub-sect. 2, post. 

356. Payment of mortgage debt — Out of pro- 
ceeds of sale — Mortgage not complying with lex 
loci rei sitee-— Mortgage completed in England.] — 

Bkpt;S. deposited with a creditor the title deeds of 
a real estate in Scotland, accompanied with a 
WTitteii agreement to secure the payment of the 
genei’al balance ; both parties being resident in 
England, wliere the transaction itself took place. 
By the law of Scotland, no lion or equitabhi mtge. 
on real property is created by such a deposit :■ — 
Held : nevertheless, the contract being made in 
England, by contracting parties doiaicilcd in this 
country, which was also the domicil of the 
assignees under the bkey., the estate was charged, 
with the equitable mtge., & the assignees were 
bound to pay to the creditor the amount of the 
proceeds of tlie sale of the estate. — He Courtney, 
Ex p. Pollard (1840), 4 Deac. 27 ; Mont. & Ch, 
239, L. C, ; revsg. (1837), 2 Deac. 307 ; subscquejii 


proceedings (1840), 1 Mont. D. & De G. 204, Ct. 
of R. 

AnnotalwnH : — ^Expld. He RiokardBOU, Ex p. IllohardBon 
(1839), 3 Deao. 496. Distd. Waterhouse v. Bt^fleld 
(1851), 9 Hare, 234. Ezpld. Norton v. Florence Land 6c 
Public Works Co. (1877), 38 L. T. 377. JDistd. He Hart, 
Ex p. Fletcher (1878), 26 W. R. 843. Conid. Duder v, 
Amsterdamseh TruRt-eos Kantoor, [1902] 2 Ch. 132 ; 
Bank of Africa v. Cohen, [19091 2 CHti. 129. Refd. He 
Hawthorne, Graham v. Massey (1883), 23 Ch. D. 743 ; 
British South Africa Co. v. De Beers Consolidated Mines, 
[19101 2 Ch. 602 ; Brown v. Gregson, [1920] A. 0. 860. 

367. .] — S. &; Co., who were 

merchants in Ix)ndon & Shanghai, applied to the 
applts., who wore merchants in Prussia, lo open 
a credit on their behalf for £5,000, & offered to 
deposit with them as a security the title-deeds of a 
house at Shanghai. The negotiations were c(fm- 
menced verbally, when all parties were in Prussia, 
but were concluded, after some correspondence, 
by a letter written by S. & Co. to the applts. from 
London, inclosing the title-deeds of the house in 
Shanghai. Applts. accordingly accepted bills 
drawn by S. & C'o. & payabh* in Tx)ndon. S, & Co. 
shortly afterwards became li(]uidaiing d(;btors, a 
considerable sum being then due to the applts. on 
the bills. No conveyance or memoi*andum of the 
deposit was made* at the British Consulate at 
Shangljai, but the house remained registered in the 
name of S. & Co. Ai)plts. accordingly applied for 
an order that the trustee in liquidation should 
convey the house to them. Evidence was adduced 
that, according to the law of Prussia, the contract 
was binding personally on 8. & (^o., but that, as 
the necessary formalities for perfecting the secui'ity 
at Shangliai had not been gone through, applts. had 
no mtge. or lien on the house Held : the contract 
must be governed by Engl is! ) law, A applts. had a 
good security on the liouso by the deposit of the 
deeds (Mellish, L.J.) : — Held: whether the con- 
tract was governed by English or by Prussian laws 
the contract was X)ersonally binding on S. A Co., A 
could be enforced against their trustee in liquida- 
tion ; and the Ct. made an order to sell the house 
A i)ay the proceeds to applts. (Melljsii A James, 
L. J J . ). — tie 8(;jieiblrr, Ex p. 11 olti i ausen 
(1874), 9 Ch. App. 722 ; 44 L. J. Bey. 26 ; 31 I.. T. 
13, L. J J. 

Annotations: — Refd. Bauk of Africa v. Cohen, [19091 2 Cb. 
129 ; British Bouth Afilca (Jo. i\ De Boers ConRolidatecl 
Minos, [191 OJ 1 Ch. 354. Mentd. Morooi* v. Vans C'oliua 
(1897), 4 Mans. 363 ; Pow'oll r. Mai*shall, l^irkos, [1899] 1 
Q. B. 710 ; He Bastable, Ex p. Trustee, [1901] 2 K. B. 
518. 

358, Obligation of mortgagee to produce 

securities for Inspection — Mortgage of colonial 
land.] — Bill by the owner of an estate in Demerara, 
against an incumbrancer thereon, to restrain him 
from enforcing payment in this country of notes 
which had been given for part of th(^ debt, on the 
ground that the encumbrancer could not deliver 
up the gross copy of the acts of hypothecation, 
which it was alleged was necessary to a valid 
dischai’ge. The common injunction was obtained. 
The answer admitted that the incumbrancer had 
no gross copy in his possession, A that a second 
gross copy would not be issued by the ct. without 
indemnity ; but it did not state for what purpose 
or in whose favour the indemnity was requii’ed, 
or that gross copies had not been actually taken out 


lands situate out of O., judgment 
of foreolosure will be granted against 
a deft, residing therein, such judgment 
merely operating in personam as an 
extinguishment of a iiersonal right. — 
Btranob r. Radfokd (1888), 16 0. U. 
146.— CAN. 

b. Pumnent of morigaae debt — 
Mortgagor in de/avU to mal'c convey- 
ance of foreign lands .] — Where in a suit 


on a mortgage covering lands in 0„ A 
also in Q., mortgagor waived his right 
to claim a sale of the property A cleclefl 
to have a decree of forocloHiire pro- 
noiinrcd, the domestic ct. ordered, on 
default being made in payment, that 
deft, slioidd execute to pltf. sucdi 
conveyance as wmild vest in him all 
the estute or interest of deft in tJic 
lauds in Q. — Bryson v. Huntinmjton 
(1877), 25 Gr. 265.— CAN. 


0 . AcHim for redempiiim — Jn 
dorncjiic court — Mortgage of foreign 
lands .] — creditor who has recovered 
judgment in M., & who has a lion on 
the lands of tlie judgment debtor 
there, cannot maintain in (). an action 
for redemption of a mtge. on such 
lands in M. as are subject to the lion. — 
Hendkrhon V. Bank of Hamilton 
(1893), 20 A. IL 646 ; 23 H. C. H. 716.— 
CAN. 
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in respect of the charges which deft, had upon the 
estate, or that any inquiries or searches had been 
made in reference to those questions, or that any 
cancellation or discharge had been entered in 
ct. in respect of the previous payments on account 
of the debt. Pltfs. deft, had both acted with 
regard to the estate, in their previous dealings 
concerning it, without requiring the production of 
the grosses. The ct. dissolved the injunction upon 
the incumbrancer giving security to indemnify the 
pltfs. from any consequences arising, from the 
absence of the j^osses. 

The cts. of this country will apply the general 
law of this country, being abstractedly just, and 
not exclusively founded upon any peculiar or 
technical rule, to questions relating to lands in a 
colony, where a different system of jurisprudence 
prevails, unless it is suggested or shown that the 
laws of the colony are different on the point in 
question ; & therefore the mtgee. of an estate in 
Deinerara was hcjld not to be bound to produce 
Ins securities for inspection before payment. — 
Bentinck V. WiLLiNK (1812), 2 Hare, 1 ; 07 
E. R. 1. 

AnmdalUma : — Refd. Siclicl v. Raphael (1861), 3 Now Rop. 

662. Mentd. Owon «. Homan (1851), 3 Mac. & Q. 378 ; 

Beurdmore v. Gregory (1865), 12 L. T. 264. 


359. Against subsequent assignee with notice — 
“ Obligations ** payable to bearer — Action pending 
in local court.]— A company with an office in 
London, & having Iiouse property at Ilorence, 
rais(id, \inder powers in their articles, a sum of 
money by the issue of obligations payable to 
bearer, whereby they purported tc» bind them- 
selves, their successors A assigns, & all their estate, 
property A effects, reserving the right to redeem 
a certain parf/ of the obligations (to be deL'.rmined 
by drawings) in each of eight successive years. 
SubKsequently, by a rntge. in the Italian form, regis- 
tered at Florenc(^ (lie co. mtged. the property 
to a bank with a lx)iidon office, who had notice of 
the obligations. The bank having taken proceed- 
ings in the tribunal at Florence to enforce (heir 
mt.ge., an action was brought on behalf of the 
holders of the obligations against the company & 
the bank, claiming to be mtgees, of the Florence 
property in priority to the bank. On motion to 
rc'straiii the sale of th(i X)i*operty ; — Held : if the 
obligations created a charge on the co.’s property, 
they could not be enforced as against the bank 
claiming under a registered mtge. at Florence, & 
the matter being already before the tribunal of the 
country where the in’operty was situated, this ct. 
would not interfere. — Norton p. Florence Land 


& Public Works Co. (1877), 7 Oh. I). 332 ; 38 
L. T. 377 ; 23 W. R. 123. 

Annotalions : — ^Expld. Re Florence Land & Public Works Co., 
Kx p. Moor (1878), 10 Ch. D. 530. Refd. Re Maudslay; 
Sous & FiolcL Maudslay v. Maiidslay, Hons & Field, flOOOJ 
1 Ch. 602. Mentd. British India Steam Navigation Co. v. 
I. It. (^mrs. (1881), 60 L. J. Q. B. 517. 

860. Express obligation to satisfy claim of 

incumbrancer.] — Mercantile, Investment & 
General Trust Co. v. River Plate Trust, Loan 
& Agency Co., No. 379, post, 

361. Contract to ^ve legal mortgage— On 
foreign land — Treated as English mortgage.] — ( 1 ) An 
English contract to give a mtge. on foreign land, 
although the mtge. has to be perfected according 
to the lex situs y is a contract to give a mtge., which, 
inter partes, is to be treated as an English mtge. 
s^^joct to sucli rights of redemption & other 
equities as the law of England regards as neces- 
sarily incident to a mtge. 

(2) The equitable rule against clogging the 
^uity of redemption of a mtge. applies to an 
English contract for an issue of debentures to 


secure a loan, & will be enforced against a con- 
tracting partjr in the jurisdiction although the 
floating security to be created by the debentures 
comprises foreign land where the clog doctrine is 
possibly not recognised. — ^British South Africa 
C o. V, 1)B Beers Consotadated Mines, Ltd., 
[1910] 2 Ch. 502 ; 80 L. J. Ch. 05 ; 103 L. T. 4 ; 
20 T. L. R. 591 ; 54 Sol. Jo. 079, C. A, ; revsd, on 
other grounds, suh nom, De Beers Consolidated 
Mines, Ltd. v, British South Africa Co., [1912] 
A. C. 52, H. L. 

Annotaiioiis : — FoUd. Re Mackenzie, Mackenzie v, Eilwards- 

^ /?c Smith, Lawrence e. Klteoii, 

fl916] 2 Oh. 206. Menta, Kreprllngor v. New I*Htagonia 
Meat & Cold Sterage Co.. [16141 A. 0. 25 ; Jeiikin v. 
Pharmaceutical Soo. of Great Britain. [1921] 1 Ch. 392. 


362. Right to execution of legal 

mortgage.] — By a de(3d of Oct. 9, 1907, a testator, 
in consideration of £1,000, then expressed to be 
owing by him to his two sisters, charged all his 
share & interest in an estate in the island of 
Dominica, West Indies, to secure the repayment 
of iliis sum, & of such further sums as should 
thereafter be advanced by his sisters,. A lie agreed 
to execute a legal mtge. of the jiroperty to them to 
secure all such principal money & interest wlxenever 
required to do so. On July IS, 1912, a further 
charge for £1 ,000 on the same proiierty was 
indorsed upon the lirsi deed. By his will testator 
gave all his estate wherever situated to trustees 
upon certain trusts, &; died insolvent in 1913 
without having executed any legal mtge. of the 
property. By the law applicable to immovables 
in Dominica the equitable charge was not sufficient 
to create a valid incumbrance upon this property. 

Upon a summons issued by the two sisters in a 
creditors* action for the administration of testator’s 
estate ; — 

Held : the sisters were entitled to have a legal 
mtge. of the forcugu land executed in their favour 
to secure the moneys intended to be secured by the 
two documents. The contract was to be con- 
strued by thci law of England, & the death of one of 
the parties could not operate to change the law 
by which it was to be construed prejudice the 
right of the other party to have specific perform- 
ance. — lie Smith, Lawkenoe v, Kitson, [1910] 2 
Ch. 200; 85 L. J. Cli. 802; 115 L. T. 08; 32 
T. L. R. 540 ; 00 Hoi. Jo. 555 ; subsequent pro- 
ceedings, [1918] 2 Ch. 405. 


Hub-sect. 4.- -Contracts relating to Foreign 

Immovables. 


See, also. Sect. 3, post, 

363. Specific performance — Articles concerning 
foreign boundaries.] — Specific performance decreed 
of articles executed in England concerning bound- 
aries of two piDvinces in America. — ^I ^enn v, 
Baltimore (Lord) (1750), 1 Ves. Hen. 444 ; 27 
E. R. 1132, L. C. 

Annolaiions : — Consd. Norris r. OhambroH (1861), 29 Beav. 
246. Eizpld. Cookaey v. Audemon (1862), 31 Beav. 452. 
Consd. Sichel v. llaphaol (1864), 3 New Kep. 662 ; 1. 11. 
Comrs. V. AiiguM, I. B. Gomi’s. v. Lewis (1889), 23 Q. B. D. 

' 679 ; Companhia de Mocambimie v. Biitish South Africa 
Co., [1892] 2 Q. B. 358 ; Block Point Syndicate v. Eastern 
Concessions (1898), 79 L. T. 658. Reid. Pike v. Hoare 
(1763),* Aiub. 428 ; Honldltch v. Donogall (1834), 2 
Cl. & Ffn. 470 Portarllugton v. Soul by (1834), 3 My. & K. 
104 ; Re Courtney, Kx p. Pollard (1840), 4 Doac. 27 ; 
Re Holmes (1861), 2 John. & H. 527 : Norris v. Chambres 
(1861), 4 L. T. 346 ; Douglas v. Do^iglcu), Douglas v. 
Webster (1871), L. it. 12 Eq. 617 ; Ewing v, Orr Ewing 
(1883), 9 App. Can. 31 ; Duder v. Amsterdamsch Trustees 
Kantoor, [1902] 2 Ch. 132 ; A.-G. v. Johnson, [1907] 2 
K. B. 885 ; British Soutli Africa Co. v. De Beers Con- 
solidated Minos, [1910] 1 Ch. 354 ; British Control!^ 
Oilfields V. Stagg (1921), 66 Sol. Jo. (W. R.) 18. Mentd 
Bayloy t'. Edwards (1792), 3 Swan. 703 ; Bodroechund v. 



352 


Conflict of Laws. 


Sect. 2. — Equitable juri.sdiciio)i in personam: Sub- 
sects. 4, 6 0.] 

EJpliineiono (3 830), 2 Stulo Tr. N. fi. 379 ; Merc^autilc, 

Ijivefttmenfc Sc General Triwt Co. v. River Plate Trust Loan 

& Affoney Co. (1892), Cl L. J. Ch. 473. 

364. Sale of foreign land — Enforcement of 

equities against proceeds.] — Waterhouse v, Stans- 
FiELD, No. 305, ante, 

366. Agreement for.]— Norris v, 

Chambres, No. 341 , ante, 

366. Injunction — To restrain disturbance of 
possession — Laches by vendor — Effect of decision 
of locai court that vendor not bound.] — A. was the 
administrator of an estate, to one third of whicli 
each of his brothers B. Sc 0. was entitled. In 
1833 A. wrote to B. & offering, in order to 
prevent the necessity of accounts the proba- 
bility of dispute, to pay each £1,000 for Jiis share. 
B. accepted the offer Sc (\ wrote to say tliat wliat- 
ev(‘r B. determined would meet his approbation. 

A. Si B. acted on the contract as complete. Sc C. 
never repudiated it or asked for any accounts or 
explanations. B. died in 1840, Sc in 1850 0. & 

B. ’s representatives commenced a suit in C'hili 
against A. to recover their shares. 3'wo Clulian 
courts in succession decided that there was a 
contract binding B. but not C. A,, who had 
actividy defend(*d the suits in Chili, now came to 
England, Sc^ filed a bill, to restrain C. from disturb- 
ing him in the possession: -Held: (1) C.’s delay 
for seventeen years. Sc until after B.’s dealli, 
barred his right to an account according to English 
law ck injunction granted. 

(2) 1’he contract being between three domiciled 
Englishmen, was govt*rn<'d by English law, 
although the ijrincipal subject-matter was landed 
property in CJhili,^<fe therefore the Chilian decisions 
were not bi ruling upon this ct. 

A contract between domiciled Englishmen 
relating to real estate in a foreign country, is to be 
determined by the lex loci, but a contract between 
an Englishman domiciled Si resident in England 
Si an Englishman resident in a foreign country, but 
not having acquired a foreign domicil, must b(‘ 
governed ^ construed by t.he rules of the English 
Law. — CooD V. Coon (1803), ,33 Beav. 314 ; 3 
New Bep. 275 ; 33 L. J. Ch. 273 ; 9 Jur. N. H. 
1335 ; 55 E. H. 388. 

Annotations : — Mentd. Adams v. Cluttorbiick (1883), 31 

W. R. 723 ; Bank of Africa v. Cohen, (1909] 2 CIi. 129. 

307 , To enforce implied covenant for quiet i 

enjoyment.] —In July 1890 pltfs. entered into an | 
agreement with the defts. under which the 
& exclusive right to work certain lands situate in 
the Island of Milos Si belonging to the defts. was 
granted to the j^ltfs. for a period of fiv(‘ years ; 
the agreement also contained a provision for a 
renewal of the period for three further periods of 
live years each. 

The right conferred by this agreement was 
expressed to be granted for the purpose of enabling 


the pltfs. to get Sc work manganese ; & they were 
to pay by quarterly payments certain royalties 
thei‘efor, & a minimum royalty was fixed. 

Clause 9 provided in the event of any royalties 
being in arrear for three months or a breach of any 
of the provisions of the agreement the defts. might 
determine the licence Sc re-enter the premises. 

On May 17, 1 898, a further agreement was made 
modifying the first agreement & providing for the 
payment of the royalties half-yearly on Apr. 8 & 
Oct. 8, in each year. 

A dispute having arisen between the original 
grantors of the lands Sc defts,, & the former having 
requested pltfs. to pay the royalties to them 
instead of to defts., pltis. on Oct. 7, declined to 
pay to defts. the royalties due on Oct. 8, Sc offered 
to refer the question to arbn. 

Oct. 12, defts. took forcible possession of the 
lands Sc remained in possession of the same. 

Oct. 18, pltfs. tendered to defts. the money duo, 
but the tender was refused. 

Nov. 2, pltfs. instituted this action & now 
moved for an iu junction to rt^stcain d(jfts. from 
taking or keeping possession of t)je lands in 
question Sc of the machiuery Sc stock of manganese 
in or about the premises. 

The registered ollices of pltfs. Sc defts. respec- 
tively were situate in liondon 

Held : if there was jurisdiction to grant; tlie 
injunction sought for, sue!) jurisdiction ought to be 
exercised with great caution ; as defts. wore in 
actual possession of the lands they ought not to be 
disturbed Sc the motion must be refused. -Black 
Point Svndk’Ate, Ltd. v. Eastern Coni^eshions, 
Ltd. (1898), 79 L. T. 058 ; 15 T. L. li. 117. 

368. Rescission — Contract dealing with mineral 
rights in foreign country.] — Where a contract deal- 
ing with certain mineral rights in Ecuador was 
signed by the parties tliereio in New York Pity, 
P,8.A,, but expressly provided that it should be 
considered Sc held to be one duly made Sc executed 
in London, Englaiul : — Held: (1) such a contract 
was not made within the jurisdiction under Ord. 11, 
r. 1 (c)» but was by its terms or by implication to 
be govoimed by ICnglisli law ; (2) an order giving 
l<‘ave to serve a writ in an action for rescission of 
such a contract is right, both on technical grounds 
Sc also on the ground of convenience, Sc will not be 
set aside. — British Controlled Oilfields, Ltd. 
V, St AGO (J921), 00 Sol. Jo. (W. K.) 18. 

Title to land directly in issue.] — >S’cc8cct. 1, ante. 


Sub-sect. 5. — Fraud and Inequitable Dealing. 

369. Fraudulent conveyance — Defendant within 
jurisdiction— Land In Ireland.] — Ct. of equity in 
England will relieve against fraudulent con- 
veyances gained of lands in Ireland, when deft, is 
in England. — ^Arglasse (Lord) v, Muschamp 


PART IV. SECT. 2, SUB-SECT. 4. 

365 i. Specific performance — Sale of 
foreign landr— Agreement for .] — Hilt. r. 
8P11AID (1909), 11 W. L. 11. C80 ; 2 

Alla. L. K. 148.— CAN. 

365 ii. -] -Deft 

to purchase land in 8. Iroio pltf. Ik. 
to pay for Jt In instalmonts ; tlio aifriie* 
incut provided for oancellatioii by 
l>ltf. upon default after notice, & a 
covenant that, on default., the whole 
purchase iiiouey should heconic pay- 
able. In an action in M. to recover 
the balance due upon <lefault : -Held : 
the ct. had juriadlction to order that 
deft, perform his contract within a 
reasonable time. — B uulky v Knapi’KN 


(1910), 13 W. L. li. 715.* CAN. 

865 iii. — — .1 — Camstm’h 

. Ehtatjc V. Cassim (1914), 30 N. L. R. 

14.— S. AF. 

d. Exchange of foreign land 

for land within jurisdiction -Agree- 
nuni for,] — Pltf., an U.8. resident, 
uifroed with deft, to oxchango land 
situate iu U.S.A. for land of deft, 
in O. ; Sc brougrht this action for 
specific performance of the contract ; — 
Held : the ct. would decree speelfio 
perfonnaiico. — -M ontuomkby v. Rltp- 
riCNSBumi (1899), 31 O. U. 433. — CAN. 

e. Tiescission — Sale of foreign 
land — iJontruct. made in jurisdiction of 
domestic rowrhj —R ood’s Tkustkks v. 


Hroi-r Sc Df. Vidlikrs, [1910] T. P. D. 
47 ; L. L. Jt. 97. — S, AF, 

PART IV. SECT. 2, SUB-SECT. 6. 

369 i. Fraudulent conregance — Par- 
ties within jurisdiction — Foreign land.] 
— An action will not lie iu O. by a 
judj?mont creditor to set aside, as 
fraudulent, a couvoyaneo made by 
his debtor of lauds situate in a foroign 
country, w'hen the creditor has no 
remedy there, although all t-hc partios 
reside in O. : w’hcre fraud exists in 
respect to speclflc property out of 
tlio jurisdiction, the ct. will Interfere 
where the parties are within the 
jurisdiction, by ordering conveyances 
to bo made to the persons entitled, 



Part IV. — Immovables. 



(1082), 1 Vem, 76 ; 23 E. R. 322, L. 0. ; svJbaequeni 
procecdinga, 1 Verii. 135. 

Annotations : — Reid. Fryar v, Vernon (1724), Cas. icmp. 

Kij^. 6; Bamardiflton v, Linjrood (1740), 2 Atk. 133; 

Cranstown t?. Johnston (1700), 3 Ves. 170 ; British South 

Africa Co. v. Companhia do Mocambique. [1893J A. C. 

002 ; Black Point Syndicate v. Eastern (Joncessions (1898), 

79 L. T. 658. Mentd. Portarlin^n v. Soulby (1834), 3 

My. &; K. 104 : Duder v. Amstordamsch Trustees Kantoor, 

[1902] 2 Ch. 132. 

370. Land in Scotland.]— (1) Toabill 

brought for possession of lands in Scot" ind, for 
discovery of the I'ents & profits Sc deeds, & fraud 
in obtaining them ; plea to the jurisdiction of the 
ct. bad, on account of not averring that the parties 
wore resident out of tlie jurisdiction. 

As to so much of the bill as seeks possession ; 
tlie plea over-ruled, without prejudice to the dofi.’s 
insisting by way ©f answer upon the same matter. 

(2) The Ci. of Chancery in England, respecting 
lands out of its jurisdiction, cannot enforce its 
decree in rem, but enforces it by process of con- 
tempt in personam & sequesti'ation. — -Angus v, 
Angus (1737), West temp. Hard. 23 ; 25 E. R. 
800, L. C. 

Annotation: — As to (1) Refd. Block Polut Syndicate v. 

EaHlern <j!onces.sions (1898), 79 L. T. 058. 

371. Purchase by execution creditor — Of colonial 
land — Purchaser compelled to hold land as security 
only.] — Cranstown (Lord) v, .Toiinston, No. 338, 
ante. 

372. Setting aside judicial sale under process & 
judgment of local court — General allegations of 
fraud denied.] — Jurisdiction ufjon a contract con- 
cerning a.n estate in a Colony. 

But the question upon the construction of the 
contract, for a security by way of mtg(5., having 
been bed’ore a ct. of comptiterd jurisdiction in the 
( -olony. Sc a foreclosure Sc judicial sale directed, the 
allegations of fraud merely general. Sc denied, an 
injunction was refused. — White’ v. Hall (1800), 12 
Ves. 321 ; 33 E. H. J22, L. C. 


SuB-sKi’T. (). — Jurisdiction to order Accounts 
AND APPOINT Receiver. 

373. Account —Of waste — Land in Ireland., 

On a hill for a partition of lands in Ireland, Sc an 
account of waste committed there, a demurrer 
was allowed as to the partition, Sc overruled as to 
the account.— Carterett v. PE'mE (1676), (-as. 
temp. Finch, 242 ; 2 8wan. 323, n. ; 23 E. R. 133 ; 
sub nom. Cartwright v, Bettus, 2 Cas. in Ch. 
211, L. C. 

Annotation : — Mentd. Leake v. Cordcaux (1856), 4 W. R. 
806. 


374. In action to enforce creditors’ deed — 

Property of debtor in Ireland — English judgment 
treated as foreign judgment in Ireland.] — The 

creditors of a person resident in Ireland, filed a bill 
in the English Ct. of Ch. Sc obtained a decree for 
an account;, etc., Sc afterwards, the property of the 
debtor lying chiefly in Ireland, filed a bill in the Ct. 
of Ch. there, praying to have the full benefit of the 
proceedings in the English suit. The C^t. of Ch, in 
Ireland ^smissed such second bill as for want of 
jurisdiction; — Held: (1) the judgment of the Ct. 
of Ch. in Ireland was erroneous ; (2) the proceed- 
ings in the English Ct, of (Jh, were in the nature of a 


foreign judgment, & were to be treated as such in 
Ireland, namely, as prima facie evidence of right 
in the party who had obtained the judgment ; 

(3) thus House could either remit the case with 
directions, or appoint a receiver, Sc take such other 
proceedings as the Ct. of Ch. in Ireland might have 
done. 

(4) Principle of recognition of foreign judgments 
discussed. {See No. 1164, post,) — Houlditch v, 
Donegall (Marquess) (1834), 2 Cl. Sc Fin. 470 ; 
8 Bli. N. 8. 301 ; 6 E. R. 1232, H. L. 

Annotations : — As to (1) Refd. Houlditch v, Wallace (1838), 

5 Cl. & Pin. 629. As to (2) Consd. Godard v. Gray (1870), 
L. H. G Q. B, 139. Reid. Price v. Dewhurat (1837), 
Donnelly, 264 ; Henderson v. Henderson (1844), 6 Q. B. 
288 : Bank of Australasia v. Hardirq? (1850), 9 (3. B. 661 ; 
Paul V. Hoy (1852), ‘ Beav. 433 ; Barbor v. Lamb (1860), 

8 C. B. N. S. 95; Aboalolt v. Opponhoiinor (1882), 10 
Q. B. D. 295 ; J?e Heudersoii, Nouvion v. Freeman (1887), 
56 L. T. 829. As to (3) Refd. tic Maudslay, Sons & Field, 
Maudtiluy r. Maudslay, Hons 8c Field, [lUOOJ 1 Ch. 602. 
Generally, Mentd. Koster v. Sapte (1838), 1 Curt. 691 ; 
Williams v. Chard (1851), 21 L. J. Ch. 9 ; Cookuey v. 
Andeivon (1863), 1 De G. J. & Sm. 365. 

Foreign judgments generally.] — See Part NIV., 
post, 

Of partnership property — In colony — 

Some defendants in England.] — Pltf., in England, 
filed a bill for an account against the exors. of a 
deceased partner, some of wliom were in Jamaica, 
but acting in concert with the others, who were in 
England ; the partnersliip property being in 
Jamaica : — Held : the suit was properly instituted 
in this country. — Hendrick v. Wood (18(il), 30 
L. J. Ch. 583 ; 4 L. T. 767 ; 9 Jur. N. 8. 117 ; 9 
W. R. 588. 

Annotation : — Refd. Matthaciv. Galitzin (1871), L, H. 18 Eq. 
349. 

376. — Of profits — Of mine in foreign 
country — Parties foreigners.] — Mattiiaei v, 
(Jalitzin, No. 329, ante, 

377. Of purchase-money— On sale of 

foreign immovable — Parties within jurisdiction.] — 

The title to immovable property in Haxony was in 
dispute between A. & B. A. sold the property in 
Haxony, received part of the i)urchase-money, & 
took a mortgage for the balance. Both A. & B. 
being in England, an action by B. to make A. 
account for the purchase-money was dismissed for 
want of jurisdiction. — lie Hawthorne, Graham v, 
Massey (1883), 23 Ch. H. 743 ; 52 L. J. Ch. 750 ; 
48 L. T. 701 ; 32 W. H. 147. 

Annotations: — Folld. Deschamps v. Miller, [1908] 1 Ch. 856. 
Refd. Companhia de Mocambique v. British South Africa 
Co., Do Sousa v. Same, [1892] 2 Q. B. 358. 

378. Appointment of receiver — -Land in Ireland.] 

Houlditch v, Donegall (Marquess), No. 374, 
ante, 

379. Of rents & profits arising from foreign 
land — English company assignees of land subject to 
express obligation.] — I. Co., a co. incorporated 
according to tht^ laws of the tJnitcd States, issued, 
in 1888, debentures charged upon proiierty in 
Mexico, of about seventeen million acres in extent. 
The debentures were secured by a covering deed 
made between the I. Co. of the first part, the P. Co. 
called the trustee, of the second part. Sc three 
persons, appointed as a committee on the part of 
the debenture-holdei*s, and called the committee, 
of the third part. This deed purported to charge 
the property in Mexico, gave powers of sale Sc 
other powers to the trustee co. 4Sc the committee, 


but will not 80 do when the relief 
sought is to subject the property to the 
exigencies of exeoutioii widen it is 
powerless to enforce. — B urns e. David* 
SON (1891), 21 O. R. 547.— CAN. 

f . FrauduU nt mortgage - — 

Forei^ land.] — -A U ct. oauuot 
entertain an aotion to set aside a 
mtgo. ou loroigu lands on the ground 

J, — VOL. XI. 


that it was taken iu pursuance of 
a fraudulent scheme to defraud 
creditors of the original owner through 
whom the mortgagee olaiuied title. — 
Burdom V. Pavkv & Co. (1896), 26 
S. O. H. 412. CAN. 

PART IV. SECT. Z, SUB-SECT. 6. 

g. Appointment of receiver — Land 


in Ireland - Owner abroad ,] — -A receiver 
will not be appointed over deft. *8 
jroi>ortv if lie resides out of tbo 
urisdictiou, unless pltf. has a specific 
ion on the land, or tliero is danger of 
inmodiato h)8s of the proporty,— 
Arthur v. Arthur (1824), 1 Hog. 95. — 
IR. 


A A 



364 Conflict 

Sect 2. — Equitable jurisdiction in personam: Sub- 

U 3 ; Sub-seois, 1, 2 3.] 

& provided that the committee might at any time, 
at discretion, call upon the trustee to register in 
Mexico the hypothecation of the lands to be given 
by the I. Co. to the trustee. This registration had 
never been made by the trustee or demanded by 
the committee. It was admitted that by the law 
of Mexico the charge on the land had no validity 
unless registered. The I. (?o. wore liolders of some 
of these debentures. In May 1889 the M. L. C. Co. 
was incorporated in England to take over the 
assets & liabilities of the I. Co. The property 
of the I. Co. was transferred to the M. L. C. Co., 
subject to the rights of the debenture-holders. 
The transfer to the M. L. C. (k). was duly registered 
in Mexico, & gave that co. a complete legal title 
according to Mexican law. The land comprised 
in the debenture trust deed w'as wholly un- 
developed, & produced no income. The M. L. C. 
Co., being unable to pay the interest on the 
debentures, proposed a scheme for the conversion of 
the debenturtis into preference shares. This 
scheme was approved by a majority of the 
debenture-holders, at a meeting lield in Oct. 1889, 
but had not been accepted by the M. I. Co. Early 
in 1890 the M. I. Co. commenced an action in the 
Q. B. Div. against the I. Co. for the half-year’s 
interest unpaid on Jan. 1, 1890, in Feb. 1891 the 
Ct. of Appeal gave judgment for the pltfs. in that 
action. On Nov. 4, 1891 , the M. I. Co. commenced 
this action in the Ch. Div. to enforce the security of 
their debenture, & they now moved for a receiver 
of the rents & profits of the land in Mexico, & the 
proceeds of sale thereof, & of certain shares & 
moneys received by the M. L. C. Co. from other 
cos. for sale of lands alleged to be comprised in the 
security. 

^ Held : as the deft, co., being subject to the juris- 
diction of this ct., had taken a conveyance of the 
land with notice of & expressly subject to the pltfs.’ 
charge, the ct. had jurisdiction to prevent tlieir 
making an unconscionable use of the Mexican law 
or gaining any advantage by having registered their 
transfer before the chai'ge of which they had notice : 
Semble : it had jurisdiction to appoint the receiver 
asked for. — Mercantile Investment & General 
Trust Co. v. River Plate Trust, Loan & 
Agency Co., [1892J 2 Ch. 303 ; 01 L, J. Ch. 473 ; 
60 L. T. 711 ; 30 Sol. Jo. 427. 

Annotations : — Consd. British South Africa Co. v. De Boers 

Consoiidatod Mines, [1910] 1 Ch. 364. Retd. Re Maudslay, 

Sons & Field (1900), 82 L. T. 378 ; Bank of Africa v. 

Cohen, [1909] 2 Ch. 129. 

3 gQ, Effect of — Interference with receiver.] 

In Oct. 1899, receivers were appointed in 
debenture-holders’ actions of the undertaking & 
of the property whatsoever & wheresoever both 
present and future of an English co., the order 
following the wording of the debentures. Among 
the assets of the co. was a debt due to them from a 
French firm. In Nov. 1899, P. & Co., English 
creditors of the co., took proceedings in i^ance for 
the purpose of attaching the debt due to the co. 
from the French firm, xhe pltfs. in the debenture- 
holders’ action moved to restrain P. & Co. from 
intercepting, attaching, or taking in execution, or 
attempting to obtain payment of moneys due to the 
CO. from the French firm, or from otherwise inter- 
fering with the receivers : — 

Held : (1) the existence of the charge created by 
the debenture though valid according to English 
law, did not entitle the debenture-holders to 
prevent P. & Co., who wei*e unsecured creditors, 
from asserting & enforcing any rights given them 
by French law against this French debt, there 
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being no equity in favour of the debenture-holders 
as against P. & Co. ; the debt duo from the French 
firm must be treated as being situate in France & 
subject to French law, & P. & Co. could not be 
prevented, at the suit of the debenture-holders, 
irom taking any proceedings the law of France 
allowed for recovering their debt out of this French 
asset, ffe the attachment which alone was recognised 
by the law of France ought to prevail over the 
title of the debenture-holders ; (2) the appoint- 
ment of the receivers made no difference ; for 
though the Ct. can appoint receivers over property 
out of the jurisdiction, the receiver is not put in 
possession of foreign property by the mere order 
of the Ct. ; something else has to be done & uiitil 
what is necessary has been done in accordance with 
foreign law, any person, not a party to the suit, who 
takes proceedings in a foreign country is not guilty 
of contempt on the ground of interfering with the 
receivers’ i>osses8ion or otherwise, & for this 
purpose no distinction can bo drawn between a 
foreigner A. a British subject, — Be Maudslay, 
Sons & Field, Maudsi.ay v. Maudslay, Sons & 
Field, 11900] 1 Ch. 602 ; 69 L. J. Ch. 347 ; 82 
L. T. 378 ; 48 W. R. 568 ; 16 T. L. R. 228 ; 8 
Mans. 38. 

Annotations: — As to (1) Refd. Bank of Africa «. Cohen, 
[1909] 2 Ch. 129 ; The Kionpriiiz Olav, [1921] P. 52. As 
TO (2) Gonsd. Re Derwent Rolling Mills Co., York City & 
Ck>unty Banking Co. v. Derwent Rolling Mills Co. (1904), 
21 T. L. R. 81. 


Sect. 3.-^ALIENAI10N AND ASSIGNMENT OF 

IMMOVABLES. 

Sub-sect. 1. — In General. 

381. Validity of title — Governed by lex situs.] — 

The lex loci ret silcr governs exclusively the tenure, 
title & descent of immovable property. — Fenton 
V. Livingstone (1859), 33 L. T. O. S. 335 ; 23 
J. r. 579 ; 6 Jur. N. S. 1183 ; 7 W. R. 671 ; 3 
Macq. 497, H. L. 

Annotations : — ^Reid. Re Goodman's Tinste (1881), 17 Ch. D. 

286. Mentd. Chichester v. Mure (1863), 32 L. J. P. M. & A. 

146 ; K. V, Dibdin, [1910] P. 67. 

882. .] — (1) It is established as a 

general principle, that a legal title, duly acquired 
in any one country, is a good title all the world 
over. Duly to acquii*e a legal title to real estate, 
such legal title must be according to the lex loci rci 
sites. The due acquisition of a legal title to 
movables may give rise to the question whether 
the lex loci coniractuSy or the law of the country 
wherein the contracting parties may bo domiciled, 
or even the lex loci rci sitce, shall prevail. Vi^ere 
all these circumstances are combined in the 
acquisition of a legal title to a movable, such title 
is, beyond doubt, good all the world over. 

(2) A judgment of a foreign ct. is conclusive, 
inter partes^ where there is nothing on the face of 
the judgment which a ct. here can inquire into. 
The cts. of this country may, however, disregard a 
foreign judgment, inter parteAy if it appears on the 
record ; — (a) to be manifestly contrary to natural 
justice ; or (b) to be based on domestic legislation 
not recognised by foreign countries ; or (c) to bo 
founded on a misapprehension of what is the law 
of this country ; or (d) to be founded upon a 
distinct refusal to recognise the laws of the countiy 
under which the title to the subject-matter of 
litigation arose. 

Sernble : a foreign judgment even in rem may be 
j examined & disregarded, if it appears on the face 
! of it to have been founded on a perverse disregard 
' of English law in a case properly subject to that 
law by the comity of nations. 
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(3) The same rules apply to judgments of 
Colonial cts. 

(4) A ship, the property of British subjects, was 
duly mortgaged, in Great Britain, to other British 
subjects, & being in the mtgors.* possession, pro- 
ceeded to New Orleans. Whilst there it was 
attached by creditors of the mtgors. resident in New 
Orleans, &, after due intervention & hearing of the 
British mtgees,, before by the cts. of Louisiana, 
sold under process of the ct., to satisfy the attaching 
creditors, to a British subject, who hud notice of 
the mtgees.* intervention. On a bill by the mtgee. 
against the purchaser : — Held : the sale was subject 
to the right of the mtgees. — Simpson v. Food 
(18(53), 1 Hem. & M. 195 ; 1 New Rep. 422 ; 32 
L. J. Oh. 249 ; 8 L. T. 61 ; 9 Jur. N. S. 403 ; 11 
W. R. 418 ; 1 Mar. L. C. 312 ; 71 E. R. 85. 

Annotaiions : — As to (1) Befd. Liverpool Marine Credit Co. 
V. Hunter (1868), 3 Ch. App. 47i) ; Taylor v. Ford (1873), 
22 W. R. 47 ; Volnot v, Barrett (1885), Cab. & El. 554. 
As to (2) Ezpld. & Distd. lilvorpool Marine Credit Co. v. 
Hunter (1867), L. R. 4 Eq. 62. Apprvd. London & 
Mediterranean Bank v. Strntton (1869), 21 L. T. 415. 
Distd. Castrlque v. Imrie (1870), L. 11. 4 II. L. 414. Ezpid. 
Re Queensland Moroantile & Asrcncy Co., Ex p. Australa- 
sian Investment Co., Ex p. Union Bank of Australia, 
[1892] 1 Ch. 219 ; Aksionaimoyo Obscliestvo A. M. Luther t). 
Sagor, [1921 J 3 K. B. 532. Refd. The Halley (1868), 
L. R. 2 P. C. 193 ; Schib.sby v. Woatenholz (1870), L. R. 0 
Q. B. 155 ; CoUlss v. Hector (1875), L. R. 19 Eq. 334 : 
Re Kloobe (1884), 54 L. J. Ch. 297 ; Re Trufort, Traflord 
V. Blanc (1887), 36 Ch. D. 600, As to (4) Consd. Liverpool 
Marino Credit Co. v. Huntw (1868), 3 Ch. App. 479 ; 
^pld. Schibsby u. Wcaienholz (1870), 19 W. R. 587. 
Consd. Voinet v. Barrett (1885), Cab. &: El. 554. Ezpid. 
Re Queensland Mercantile & Agency Co., ICx p, Australa- 
sian Investment Co., Ex p. Union Bank of Austrjilia, 
[1892] 1 Ch. 219. 

383. Powers given by 1 Will. 4, c. 60, not 
applicable to foreign immovables.] — The powers 
given by 1 Will. 1, c. 60, do not extend to real or 
personal property in a foreign country. — Price 
Dewhurst (1839), 8 Sim. 017 ; 8 L.‘j. Oh. 267 : 
59 E. R. 244. 

384. Bankruptcy -Real property in England.]— 

To an action on a ju<lgment of the Supremo Ct. of 
the Cape of Good Hope, deft, pleaded in bar 
that, before the recovery of the judgment, by an 
ordinance of that colony rfdatiiig to the ad rninisi. ra- 
tion A; distribution of insolvents’ ejstates, it was 
enacted, that the Supreme Ct. might, upon petition 
of the insolvent, accept the surrender of his estate, 
& place it under sequestration in the hands of the 
Master of the Ct, ; & that fuiither execution of any 
judgment against the insolvent or his estate should, 
after the order for sequestration had been lodged, 
be stayed during the pendency of such sequestra- 
tion ; & that all actions pending against him for 
any debt or demand provable against the estate, 
^ proceedings therein upon any order being 
made for the sequestration of such estate, should, 
be stayed. The plea then stated the petition of 
deft,, the surrender of his estate, that it had been 
placed under sequestration, that pltfs. proved the 
of the judgment against deft.’s estate, 
that the estate was distributed, & that pltfs. 
received Is, 6d. in the pound on the amount of the 
judgment debt : — Held : the plea was bad. 

It seems to be clear that the law of the Cape of 
Ciood Hope cannot be taken to affect the debtor’s 
real estate out of that country, which, being extra- 
temtorial, is also out of the jurisdiction of the Ct. 
where the judgment was obtained (Parke, J.). — 
Frith V. Wollaston (1852), 7 Exch. 194; 21 
L. J. Hx. 108; 18 L. T. O. S. 228 ; 156 E. R. 


.] — See, iurther, Bankruptcy & In- 
solvency, Vol. V., p. 693, No. 6116. 

Bankruptcy — Real property in Scotland .] — See 
Bankruptcy & Insolvency, Vol. V,, p. 691, 
No. 6102. 


Hub-sect. 2. — Capacity and Form. 

385. Assignment not complying with lex situs — 
Binding between immediate parties & their assignees 
in bankruptcy — Equitable mortgage of land in 
Scotland .] — Be Courtney, Ex p, Pollard, No, 
356, ante, 

386. — Post-nuptial settlement of 

foreign land — Equity of wife & children.] — After 
the marriage of a female ward a settlement is 
made, under the direction of the ct. in England, for 
the benefit of the wife & children of the marriage, 
of a moiety of a plantation in Domcrara, of which 
the wife was seized in fee at the time of the 
marriage ; the husband & wife afterwards mort- 
gage the estate to persons having full notice of the 
settlement ; by the law of Demerara the settle- 
ment was a nullity, & in no manner affected the 
rights & powers of the husband and wife over the 
estate :—JIeld : the mtge. is valid, inasmuch as 
the equity of the wife A children attached only 
upon the person of the husband, A not upon the 
estate. — M artin v. Martin, Bell v, Martin 
( 1831), 2 Russ. A M. 507 ; 39 E. R. 487. 

Annotation : — Refd. Bank of Africa v, Colwn, [1909] 2 Ch, 

387. Whether binding on third parties — 

Mortgage of colonial land — Proceeds of sale within 
Jurisdiction.] — Waterhouse v. Stansfield, No, 
305, ante, 

888, With notice — Conveyance of 

land in India with covenant for further assurance.] — 

Hicks v. Powell, No. 342, ante, 

389. Assignment complying with lex situs — 
Not complying with lex loci contractus — Con- 
veyance of sporting rights over land in Scotland — 
Not under seal.] — By Scots law an instrument under 
seal is not necessary for the conveyance of a sport- 
ing right, A therefore the stipulations of an un- 
sealed lease made between Englishmen in England 
of a sporting right over land in Scotland may bo 
enforced by action in the English Courts, as the 
provision of the law of England that an instrument 
under seal is necessary for the conveyance of a 
right to an incorporeal hereditament, is not part 
of the lex Jori, Even if such lease were invalid 
for want of a seal, the lessee, after having had an 
enjoyment of the right, could not set up the 
invalidity as a defence to an action for breach of a 
stipulation in the lease to leave a good breeding 
stock of game on the ground at the termination of 
the lease. — Adams v, Clutterbuck (1883), 10 
Q. B. D. 403 ; 52 L. J, Q. B. 607 ; 48 L. T. 614 ; 
31 W. R. 723. 


Sub-sect, 3. — Material Validity of, and 
Restrictions on, Assignment. 

Restrictions — Application of Mortmain Acts.]— 

See Charities, Vol. VIII. pp. 286, 287. 

Rule against perpetuities .] — See Nos. 448, 

449, post. 


PART IV. SECT. 8, SUB-SECT. 2 , 


. complying with 
with dome^ 
law — Verbal grant A — Grantors of real 


estate were Hindoos, & the grantees 
the East India Co. ; tlie Hindoo law 
whicli governed grantor’s rights allowed 
a verbal grant, if followed by possession 
by the granted ; possessiozi was taken 


by them : — Held : a valid grant. — 
Doe d. Sbbbkbisto (Rajah) v , Eaht 
India Oo. (1856), lO Moo. V, C. C\ 140 ; 
14 E. R. 445.— IND. 
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Conflict op Laws. 


Sect 0 . — Commercial domicil: Sitb-sect 2, -4., B. d: 
C. ; suh-sect. 3.] 


an American pass, & all American documents : — 
Held : if tlie owner really resided in England such 
papers could not protect liis vessel, for, if the owner 
was resident in England, & the voyage was such 
as an English merchant could not engage in, an 
American, resident in England, & carrying on 
trade, could not protect his ship merely by putting 
American documents on board, Sc his interest must 
stand or fall according to the determination which 
the ct. could make on the national character of 
such a person. 

(3) If a Iverson goes into anotlicr country & 
engages in trade, Sc resides there, he is by the law 
of nations to be considered as a merchant of that 
country. It is illegal in any person owing an 
allegiance, though temporary, to trade with the 
public enemy. I'lie character that is gained by 
residence ceases by residence. It is an adventi- 
tious character which no longer adliercs to him, 
from the moment that he puts himself in motion, 
bond fide to quit the country, sine animo revertrndi. 

(4) The character of consul does not protect 
that of merchant united in same person. Whether 
he is a general merchant-, or not is totally imma- 
terial, if it be his first adventure lie must be taken 
as a merchant, & can be considered in no other 
character. — The Indian (-hief (1301), 3 (h. Rob. 
12 ; 1 Eng. Pr. Cas. 251. 

AnnotaHons : — As to 0) Consd. TIic Flamouoo, Tlie Orduna 
(1916), 32 T. L. H. 63. Reid. H. v. HjornHOU (1»65), 10 
Cox, C. C. 74. As to (3) Consd. Utiny u. Cdny (18(59), 
L. 11. 1 Sc. & Dlv. 441 ; The Hypatia. [19171 P. 3(5 ; Ting- 
ley V. MllUor, [1917 J 2 (;ii. 144 ; (^osdagli v. Osdugli, 
[1919] A. C. 145. Reid. Ue Tootal'H Truntn (1883). 23 
Ch. D. 632 : The EuuiaouH (1916), (55 L. J, P. 13() ; Hed- 
rigituz V, Speyer, [191 9 J A. C, 69. As to (4) Distd. 1^^ San 
Spiridiono (1850), 28 L. T. C. S. 205. Oeiierally, Mentd. 
Advocate-General of Bengal v. Ranee Snr. Dosaee (18(53), 
2 Moo, P.C. C.N. S. 22; The Laconia (1803), 33 L. J. P.M. 
& A. 11 ; (-ompanhia do Mocambiquo v, British South 
Africa Co.. Do Sonaa v, Britlali South Africa Co., [1892] 
2 Q. B. 358. 

260. .j — Persons r(»siding in this country, 

reaping the advantages of the trade of this country, 
& contributing to the well-being of tJiis country, 
must for the pui*poses of trade be considered as 
belonging to the country. By the law of nations, 
therefore, the property of such a person is liable 
to capture by belligerents, on the ground of such 
property belonging to a subject of this country 
(Lord Kenyon, Ch. J.). — Tabus v. Bendelack 
(1801), 3 Bos. & P. 207, n. ; 4 Esp. 108 ; 127 E. K. 

114, N. P. , ^ 

Annotalioti , : — Reid. R. v. Bjoniaon (1866), 13 AV. R. 664. 


261, Fugitive visits to place of blrth.J — 

A ship was claimed for describing himself as 
resident at Hooge ; — Held : (1 ) if he had a house of 
trade at llooge, from whicdi a ti’ade was carried 
on to other ports of the north, his employment in 
Dutch navigation would not necessai’ily affect 
that particular Sc distinct commerce ; but it would 
spread its consequences over his affairs generally. 
Sc on such of his property as might be employed 
in a coui*sc of trade that had no distinct national 
character belonging to itself ; (2) it was not 
fugitive visits to the plac<* of his bii'th .that would 
entitle him to retain the benefit of a neutral 
character, in opposition to a regular counHo of 
employment in the enemy’s country Sc trade, & 
such a pretention would be utterly inconsistent 
with the rules which the ct. was obliged to lay 
down, in ascertaining questions of domicil (8 ib 
W. Scott). — The Viuendschap (1802), 4 Ch. Rob. 


167. 

262. Withdrawal of property from enemy 

country — Subsequent investment in enemy’s trade.] 

— The Dree (JIebuoedeus, No. 256, ante. 


263. Recent establishment — Intention to 
make permanent residence established.] — Mere 
recency of establishment would not avail, if the 
intention of making a peimanent residence there 
was fully fixed upon the party (Sir W. Scott). — 
The Diana (1803), 5 Ch, Rob. 60. 

Annotation : — Mentd. The Roland (1915), 84 L. J. P. 127. 

264. Fixed counting-house not necessary.] 

— The Jonge Klassina, No. 254, ante, 

265. Master of ship trading from American 

port — Acquisition of American citizenship.] — ^A 

British-born subject may, by his employment & 
residence in a foreign country, acquire a now 
national character for commercial purposes. 

The ship Ann sailing under American colours 
was seized in Aug. 1812, in the Thames. The 
master, who was sole owner, described himself as 
a British subject Sc claimed the ship. He was a 
native of Scotland, whore his wife & family resided, 
but had himself been admittecl as an American 
citizen about 16 years before, upon taking an oath 
that he had been sailing out of an American port 
for two years ; from 1799 till 1805 he had been 
connected with a house of trade at Glasgow, which 
had an establishment at N.Y. cSf another at ('harl(‘s- 
town, Sc had occasionally resided at each of the last- 
mentioned places ; he had purchased the vessel at 
public auction in America Sc had made throe 
voyages in her, the lirst two from Charlestown to 
Kingston in Jamaica, returning each time in 
ballast ; Sc the last from Chari estA)wn to the 
Thames ; — Held : in regard to the sliii^ he was 
t/O be considered as an American subject. — The 
Ann (1813), 1 Dods. 221. 

266. Residence In one country — Business visits 
to another country.] — Question respecting the 
national character of a fishing adventure, carried 
on by a native Dutchman who had become by 
domicil a subject of Prussia, Sc had purchased the 
vessel, formerly a Dutch vessel, in Feb., at Emden. 
He had since been emijloyed in fishing off the 
Dutch coast, having sold his cargoes to English 
ships, Sc having once or twice resorted to Dutch 
ports, not for the purpose of selling his cargoes, 
but merely to procure bait-. 

Held : bis domicil was Prussian. — I’liE Liesbe i' 
Van Den Toll (1801), 5 Ch. Rob. 283. 

Annotation : — Reid. Tho Berlin, [1914] P. 266. 

267. Business in another country — Enemy 

subject.] — The Crown can claim condeninatioM of 
goods seized in transit of an enemy subject having 
a house of business in a neutral country or in 
British territory, but who himself resides in an 
enemy country. Such enemy subject, resident at 
Hamburg, cannot set up his commercial domicil in 
a neutral country at Khartoum against the claim 
of tho Oown for condemnation of goods belonging 
to the firm of which the said enemy subject was a 
partner, shipped from Khartoum Sc seized by the 
Crown at IJverpool. Although a pei*son carrying 
on business in an enemy country has his com- 
mercial domicil therci, the converse of the rule does 
not extend to the case of a merchant residing in a 
hostile country. Sc having his house of trade in a 
neutral country. — The CijAN Grant (Part Cargo 
Ex) (1915), 31 T. L. R. 321 ; 59 Sol, Jo. 4.30. 

268. .] — After the outbreak of 

war with Germany certain goods belonging to a 
partnership firm at Buenos Aires, &; shipped before 
the war on a British ship, were seized as a prize. 
All the iiartners of tlie firm were Germans resident 
at Antwerp, who had been expelled from Belgium 
as enemy subjects shortly after the outbreak of 
war : — 

Held : although a subject of a belligerent State 
can acquire a commercial domicil in a neutral 
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State which will protect liis goods captured at sea 
from condemnation residence in the neutral State 
is an essential condition of such domicil ; as 
none of the enemy partners of the lirm were 
resident in the Argentine Republic at the time of 
seizure, the goods must be regarded as enemy 
property subject to condemnation. — The 
Hypatia, [1917] P. 30 ; 80 L. J. P. 44 ; 116 L. T. 
25 ; 13 Asp. M. L. C. 674. 

269. British & German firm trading in China — 
Firm registered at German eonsolate — British 
partners resident in China — German partners 
resident elsewhere.] — ^A firm consisting of two 
British & two German subjects carrying on business 
at Shanghai was registered at the German Consulate 
as a German firm in accordance with the regulations 
whereby the European communities, to which 
China has granted exterritorial privileges, are 
governed by the laws of their rcs^jective countries. 
The two British partnei’S, who resided in Shanghai, 
were also registered as British subjects at the 
British Consulate. Neither of the German partners 
resided at Shanghai. Goods belonging lo the firm 
having been seized as prize, they were claimed as 
being tlie property of the firm as neuti‘als, altorna- i 
tively as the individual property of the partners as i 
neutral and British subjects : — Held: (1) the firm I 
could not be treated as a neutral house of trade, ifi, j 
for all purposes of prize it must be regarded as a ' 
German lirm carrying on business in a German ' 
colony ; (2) none of the partners had acquired, or 
could acquire, a neutral commercial domicil, 
the shares in tlie proceeds of the goods attributal>le 
to the German partners must be condemned ; 
(3) as regards the shares of the British partners, 
the case must be adjourned for further evidence as 
to what mtiasures, if any, were taken by thcim to 
sevei* theii’ connection with the firm on the out- 
break of war. — T he Eumaeus (1015), 85 L. .T. 1\ 
130 ; 1 14 L. T. 100 ; 32 T. L. R. 125 ; 00 Sol Jo. 
122 ; 13 App. M. h. (I 228. 

AnmytfjJiori : -Am to (2) Reid. Caadagli v. CutultigU, [lUlU] 

A. C, ll/i. 

270. Partner in business wherever resident.] — 

Where at tlie outbreak of war a neutral, wherever 
resident, was a partner in a house of business 
trading in or from an enemy country, he has a 
commercial domicil in that enemy country, & is to 
be diioined an f.nemy in respect of his propei'ty or 
interest; in such business, unless he has within a 
rt^asonabh; interval after the outbreak of war 
dis(^ontinued or taken steps to dissociate lumself 
from the business, & this theory of commercial 
domicil is not subject to an <iXception in a case 
where goods in which such partner has an interest 
have been shipped during peace, although if the 
goods were at sea at the outbreak of war, & have 
been captured before such reasonable interval has 
elapsed, the ct. will in a proper case take notice of a 
discontinuance or dissociation after the capture or 
may even adjourn proceedings in the Prize Ct. in 
order to give an opportunity for such discon- 
tinuance or dissociation. — T he ANOLO-MEXiCAN, 
[1918] A. C. 422 ; 87 L. J. P. 33 ; 118 L. T. 200 ; 
34 T. L. R. 149 ; 14 Asp. M. L. C. 227, P. C. ; 
revsf/., [1910] P. 112. 

Annotations : — Refd. Tho Asturian, [lUlG] P. 150; Tlio 

Lutzow (1917 ). 87 L. J. P. C. 52. 

B. By Masters of 

271. Determined by employment.] — master’s 
national character is taken from his employment. 

Where a single man, Prussian by birth, who has 
established no domicil by family connections, & 
in his own person has been employed constanily 
for ton yeaiu in trading from Amsterdam to Green- 


land ; ho is by such an occuiiation divested of his 
national character, & becomes by adoption, a 
Dutchman. — T hpi Embden (1798), 1 Oh. Rob. 10. 

272. .] — The Vriendschap, No. 261 , ante. 

21 Z. Master being owner — Residence with 
family.] — A hoyid fide residing of tho master (& 
owner) & family, though subject to periodical 
interruption on his part, occasioned by the nature 
of his professional avocations, decisive as to 
national character. — The Junoe Ruitek (1809), 

1 Act. 110; 12 E. R. 44. 

Sce^ also, No. 265, a?ite. 

C. Merchants actiny as Consuls, 

274. General rule.] — The cliaracter of consul 
does not protet^t- that of merchant united in tho 
same poi'son. — ^The Concordia (1782), unreported, 
cited m 3 Oh. Rob. 27. 

Annotation : — Consd. Tho Indian Chief (1801), 3 Ch. Hob. 12, 

275. .] — I'he ITet Huys Bradenburg 

(1784), cited in 3 Rob. Adm. II. 27. 

Annotation: — Consd. Tlio Indian Chief (ISOl ), 3 (’h. Hob. 12. 

276. - — .J — The Indian Chhop, No. 259, 
ante. 

277. Residence in enemy country — Neutral 
character not retained.] — A neutj’al, resident as 
merchant & consul in an enemy’s country, loses 
his neutral character during such residence. — 
The Aina (1854), 1 Ecc. & Ad. 313 ; Spinks, 8 ; 

7 L. T. 340; 18 Jur. 081 ; 104 E. R. 181 ; snbsc- 
qurrU procccdirnjs, 1 Ecc, & Ad. 310. 

Annotations: — Re!d. Tinffloy v. Mllller, [1917] 2 Ch. 144. 

Hentd. Tho Marin GUvoser, [1914J P, 218 ; Tho OdesHa, 
Tho Woolston, [1910] 1 A. C. 145. 

278. .] — If a neutral acting as consul 

for his own country continues, for the purposes of 
trade, in the country of a belligerent, after declara- 
tion of M^ar, he loses liis character of a neutral, 
(wery person, in time of war, being considered “ as 
belonging to that nation where he is residtmt 
carries on his trad(*.” -“-"I’he Aho (1854), Spinks, 42 ; 

1 Ecc. A Ad. 317 ; 7 D. T. 310 ; 18 Jur. 905 ; 104 
E. U. 200. 

Aujwiation : — Mentd. Tho Mirainiclii, fl915J P. 71. 

279. — ^ — .] — A merchant obtains a new 

national character, when he first takes steps anuno 
removendi to abandon his former domicil animo 
‘manendi to acquire a new one. 

8,, a Dane by biiih, was Danish Consul at Libau, 
but was long settled there as a mercliant. liis son 
was born there : — Held : (1) until the son acquired 
another mercantile national character he had, 
being resident at Libau, inherited that of his father 
& was Russian until ho came to England ; subse- 
quently he became a British merchant. Later he 
wound up his affairs in England, took a counting- 
house in Altona & lodgings in Hamburg \ —Held : 
(2) residence there was equivalent to residence in 
Altona. — The Baltica (1855), Spinks, 204; 1 

Jur. N. 8. 1025 ; 164 E. K. 440 ; revsd. on other 
grounds, sub nom, Sorensen v. R., The Baltic a 
(1857), 11 Moo. P. C. C. 141. 

Annotationa : — As to (1) Reid. Tlio Benedict (1855), Spbikw, 
314, (Generally, Mentd. The Ariel (1857), 29 L. T. O. 8. 
133 ; Baltazzi v. llyder, The Pana^hia Rhomba (1858), 
12 Moo. P. C. C. 168 ; Tho Tomiul, Tho Kotliersand, 
[1014] P. 251 ; Tho Southfield (1915), 85 L. J. P. 78 ; 
The KronpriiiBOPBau Margareta, Tho Thai, [1017] P. 114 ; 
Tho United Siatos, [1917J P. 30 ; Tho Dirlgo, Tho Hailing* 
dale, U9191 P, 204 ; The Noordam, [1919] 1\ 255 ; Tho 
Hllding (Part Cargo Ex) (1920), 37 T. L. R. 199 ; Tho 
Naxos (1920), 123 L. T. 556; Tho Edna, [1921] 1 A. C. 
735 ; Tho Kronprinflossan Margareta, The Parana, [19211 
1 A. 0. 486 ; Tho Vesta, [19211 1 A. C. 774. 


Sub-sect. 3. — Loss op. 

280, General rule — Revival of national cha- 
racter.] — National character of a native h>enchman, 

z 2 
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Sect. 6 . — Commercial domicil: Sah-secL 3. Part 
III. Sects, 

an assorted American subject, but i^orsonally 
present in St. Domingo, shii)ping goods for France, 
&; described in the evidence as a l^encb mercliant : 
— Held : the natives chai’acter reverted. 

The native character easily reverts, & it requires 
fewer circumstances to constitute domicil in the 
case of a native subject than to impress the national 
character on one who is originally of aiiotlicr 
country. — L a Vukunik (1804), 5 Oh. Dob. 98. 
Annotatum s Consd. Aikmaii v. Aikmtin (1801), 4 L. T. 

374. Refd. Udny v. Udny (1809), L. H. 1 He. & Div. 441 ; 

The Flanieiioo (Part Cargo Ex), TJie Ordiina (Part Cargo 

Ex) (I9ir>). 32 T. L. II. 53; Tlngloy v. Mtiller, 11917] 2 

Ch. 144. 

281. .] — National character by occu- 

pation may be more easily changed than that by 
birth ; but the change must be bond fide, and 
carmot be effected by a more money payment. — 
4'hk Ernst Miokitc (1854), 2 Ecc. & Ad. 87 ; 
Spinks, 98 ; 7 L. T. 340 ; 1 Jur. N. S. 119 ; l(i4 
E. D. 322. 

282. .] — The Bai.tk’A, No. 279, ante. 

283. Departure from trading residence— Interest 
In business retained.] — 'I’he Portland, No. 253, 
ante. 

284. To another country — Revesting of 

original domicil.] — Two consignments of copper 
belonging to H., a Oermari subject carrying on 
trade in (?ljile, were shipped from that country to 
Liverpool & seized as priz(‘. 11. had left (Idle 
before the seizure, & he app(*ared to have been in 
Switzerland not long aft(‘r iX i -lIeld: altiiough 
the country to which 11. appear(‘d to liave betaken 
himself was, equally wffh (-hile, a neutral country, 
yet lie had, by j(?aving (Idle, lost the neutral trade 
domicil which he had acquired by residence there, 
& had thereby revested himself wdtli his original 


character as an enemy. — The Flamenco (Part 
C^ARGO Ex), TffR Orduna (Part Cargo Ex) 
(1915), 33 T. L. IL 53 ; 00 Sol. Jo. 107. 

285. Intention to depart from trading residence 

— No overt act.J-~A ship taken on a voyt^e from 
the Cape of Good Hope to Europe was claimed for 
E. as a subject of America. He had been a British- 
born subject, who had gone to the Cape of Good 
Hope & been employed as American consul at that 
place. He had been for many years settled at the 
Cape, with an established house of trade, & as a 
merchant of that place. It was alleged that he 
had intended to remove to Philadelphia : — Held : 
insufficient without some overt act ; he must be 
taken as a subject & merchant of the enemy’s 
country. — The Php:sident (.1804), 6 Ch. Kob. 277. 
Annotation: — Consd. Tiiiglcy v. Muller, 11917] 2 144. 

286. Overt act — Dissolution of partner- 

ship — Detention on outbreak of war.] — F., a 
British-born subject, had been settled as a merchant 
in Flushing, but on the appearance of approaching 
hostilities, had taken means to remove himself, & 
retxirn to England. He had dissolved his part-ner- 
sliip ; & had continued to reside in Holland after 
tlie war, only under the deU'ntion applied to all 
Englishmen resident in the country of tlie enemy at 
the breaking out of hostilities. 

Held : he was fuititled to restitution as a British 
subject, having taken wiiat steps he could to 
remove from enemy jurisdiction. — The Ocean 
(1804), 5 Ch. Hob. 90. 

287. Must be bon& fide.] —The 

Ernst Merck, No. 281, ante. 

288. Ceasing to act as merchant- -Shipment of 
produce of own estate only.]- -The Dixee 
Gkhroedkus, No. 25(>, a7iie. 

289. Within reasonable time Shipment of 

goods after outbreak of war.] — The Anglo- 
Mexican, No. 270, ante. 


Part III. — Nature of Property. 


Sect. 1 .—IN GENERAL. 

290. “Movable’’ & “immovable” explained.] 

— T’eslator wiio died in 1888, domiciled in England, 
bequeathed property, wliich included mtges. on 
frec*hold in Ontario, for cliaril-abli! purposes. The 
rnt-ges. contained covenants to pay the money 
th(.‘j*eby secured. At the date of testatoi-’s death 
tlu‘ ('haritable Uses Act, 1735, then in force, 
extended to Ontario, A wxiuld admittedly have 
invalidated the l)i*quest of the mtges. liad testator 
b(H*n domiciled there : - Held : mtges. on land are 
deemed to be immovables A not movables, <fc 
governed by the lex rei sit(v, & therefore the 
bequest of the mt ges. was a gift of impure ijcrsonalty 
A was invalid. 

The terms “ movable ” A “ immovable ” are not 
technical terms in English laxv, though they are 
often used, A itonveniently usikI, in considering 
questions between English law A foreign systtmis 
which differ from that law ((Jozens-Hardy, M.K.). 

^’hc division into Tnovabl(‘ A irnmovabh* pro- 
perty is no part of t he law either of England or 
of (Wiada, A is only calh*(l into operation in 
England when the English (-bs. liave to detiirmine 
rights between domiciled Englishmen and persons 
domiciled in countrii;s wliicli do not adopt the 


English division into real A personal iii’operty 
(Harwell, L.J.). -He Hoyles, Dow v. .Jagg, 
1 1911] 1 (h. 179 ; 80 L. .). Ch. 274 ; 103 }j. T. 817 ; 
27 T. L, D. 131 ; 55 8ol. Jo. J09, C. A. 


Se( T. 2. -HOW DETERMINED. 

291. Immovable — Scottish heritable bond — By 
Scottish law.] - -Though the personal estate of a 
Scotsman dying domiciled in England, must be 
distributed according to the law of Englarnl, yet 
that shall not affect or interfere with the succession 
to his real estate in Scotland. Therefore, where 
for securing a sum of money borrowed, a heritable 
bond is granted, by which the land in Scotland is 
renderfid liable as the principal debtor there, A the 
heir pays the bond by sale of part of the estate, 
being at the sainx* time one of tlic next of kin and 
ad minis tratui', hci shall not come for relief upon 
the personal funds in England, as primarily 
applicable to the payment of such a debt. — Drum- 
mond V. Drummond (1799), 9 Bro. Pari. Cas. 001 ; 
2 E. D. 1293, H. L. 

Annof alums :~ -C0TiSd. Brodio v. Barry (1813), 2 Vofl. & B. 

127; Alien v. Anderson (184«), 5 Hare, l(J3 ; Cust v. 

Goring (1854), 18 Beav. 383. Expld. & Distd. Maxwell v. 


PART III. SECT. 2. 

o. Ocnrrnl rule.] — Tlie cliaraetcr 
o£ funds Hlluated in a foreign country 
08 heritable or movable, it> to bo 
doteruiinod by the law of that country. 


■— Nnwr^ANiJS v. Cualmrus’ Tiiuhtres 
(J 832). 11 81i. (Ct. of Hohb.) 05.— scot. 

p. Tmrntmahlc — Mineral claim — 
Canadian iaw;.]— 'Mineral claims arc 
Imniovaldo property, A governed as 


to their disposition ])y the lex loci 
rei sitcB, & not, by llie law of a foreign 

country.— dlAiiiNDS v. Grekn 

10 B. O. II. 433. — CAN. 
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Maxwell (1870), L. R. 4 TT. L. 606. Retd. WlncliolHea v, 
(Jaretiy (1838), 2 Keen, 293. 

292. '.] — Held : heritable bonds, 
^iven as security for money advanced, did not pass 
under general words in a will, but descended 
to testator’s heir-at-law.- -.T oiinstonk v. Bakisr 
( 1817), 4 Madd. 474, n. ; Tdl R. K. 780. 

AnruMiom : — Distd. Cnsl v. Gorini? (1864), 18 Beav. 383. 

Reid. Bucoleiioh v. Hoare (1819), 4 Madti. 4^7 ; Allen v. 
Anderson (1846), 5 Hare, 163 ; Re Filztr mid. Surf nan t\ 
Fitzgerald, [1904] 1 Oli. 673. 

293. .J — IToritable bonds, to- 

gether with English securities, were given on a 
loan of money, to a domiciled Englishman : — 
Held : a will, disposing of tiie money due on such 
securities was elTectual, &. the heir-at-law of 
testator had no claim in respect of the heritable 
bonds. — Btjcolku(;ii ( Dutcjiioss Dowaokh) v, 
JIOARE (1819), 4 Madd. 407 ; .50 E. (t. 777. 
Annotatiohft : — Distd. I)ufl‘n4d v. Elwc.s (1823), 1 Sim. Sz St. 

239. Consd. Jeniinghain v. HiTbert (1828), 4 Uu-^h. 388 ; 
CiiHt V. Goring (186 J). 18 Botiv. 383; Lainl) r, liamb 
(1867), 29 I.. T. O. S. 372. Refd. Allen v. AiidorHoii (1816). 
6 Ilaro, 163. 

294. .] — A will mu.st be con- 

strued according to the law of the country where it 
is made, testabir is doinieiled. 

The will of a subject of (treat Britain made in 
India must be construed according to tlie laws of 
England. 

Monev vc^sted in heritable bonds becomes real 
estate, & where uiion tlie exmstruction of the will 
no clear intention can be collected to pass r(‘al 
estate, the hoir-at-law taking a benefit under the 
will is not put tf) liis electiori, hut may take the 
real (jstate as hedr, A: also personal estfite under the 
will. 

A will by which testator recites that he considers 
it his dut y, while in health, to execute a settlement 
of all his estate A; effects, appointing exors. in 
England in India, A- dirc‘cting that the i’esid\ie 
of his estate in India should be remitted to his 
exof's. in Scotland, A that they should divide that 
r(;si<lu(S A the whole of his property in Europe, 
(‘qually bedween iiis brotfiers ^ sisters: — Held: 
not- to pass the lieritvable bonds. “I’rottkk v, 
Trotter (1828), 4 Bli, N. S. 502; 5 E. U. 179, 
II. L. 

Annotations : Hoyc.s -r jJodalo (1863), 1 Hem. M. 
798. Refd. DuiulaH r. Dundiw (1830), 2 Dow & C’l. 319 : 
I’rioo u. Dewharsl (1837), Donnelly, 204; Martin e. l,eo 
(1860), 14 Moo. 1\ (J. O. 142 ; Enohiii v. Wylie (1862), 10 
Jl. L. Das. 1 ; .Stndd v. Cook (1883), 8 App. C’as. 577. 
Menid. Ditinan v. Crum Ewing, [1911] A. C. 217. 

295. Although containing 
personal obligation to pay.] — A Scottish heritable 
bond, although it- contains a personal obligation 
to pay the debt, does not lose its heritable quality 
A- will not pass by an English will, but descends 
to the heir-at-law. — J krnincham v, IIerbert 
( 1829), Tarnl. 108 ; 4 Buss. 888 ; 6 L. J. O. S. Ch. 
184 ; 48 E. R. 42. 

.4 n -Consd. Allen v. Anderson ( 1816 ), 5 Hare, 
163. Distd. Cust i\ Coring (1864), 18 Bcav. 383. Refd. 
Re Fitzgerald, Surman v. Fitzgerakl, 119041 1 (3i. 673 ; 
Re HoyleH, How v. Jagg, [1911] 1 Cli. 179. Mentd. Gill v, 
Bugshaw (1806), L. H. 2 Eq. 746 ; Willoiigliby r. Htorer 
(1870), 22 L. T. 896. 

296. -,] — ^A Scottish heritable 
bond descends to the heir, & not to his exor., 
notwithstanding testator may have resided A; died 
in .England, A taken the security for an English 
debt ; A although the lieir takes a bcnolicial 
interest in other parts of testator’s property under 
his will, he will not bo put to his election, unles.s 
t-estator has indicated an intention in his will to 
devise the heritable bond. — A llen v, Anderson 
( 1840), 5 Hare, 108 ; 15 L. J. Ch. 178 ; 6 L. T. O. 8. 
480 ; 10 Jur. 190 ; 07 E. K. 870. 

Annoiaiions : — Consd. Maxwell v. Maxwell (1862), 16 Beav. 
106 ; Cast v, (ioring (1854), 18 Bcav. 3S3. Reid. Baring 


V, Aslibiirton (1886), 61 L. T. 463 ; Re Fitzgerald, Surman 

V. Fitzgerald. [1901] 1 Cli. 673. Mentd. Orrcll v. Orrell 

(1871), 19 W. R. 370. 

297. .] ’rhe rule that the law 

of th(‘. matrimonial domicil applies t-o a cofitract 
in consideration of rnarriago will yiehl to an c‘xpress 
stipulation that some otJier law shall apply, or to 
other sulliciont^ indications that the parties con- 
tracted with r(?ference to some other law. 

Scottish “ herit-able bonds ” must be regarded 
by an English ct- as immovable property A there- 
fore governed by Scots law. 

WJieii it is said that a contract, valid by the law 
of the country in which it is made, cannot bo 
enforced in i^li.^’and because it is contrary to 
public policy or the policy of English law, it is 
meant that tlu‘ contract- confliot-s with what are 
deemed in England to be essential public or moral 
interests — not merely tliat it would be invalid under 
English law. 

(Jn the marriage in Scot hind of a domiciled 
Englishman with a domiciled Seot-swornari the 
wifti’s property, whicli consi-sted mainly of Scottish 
heritable bonds, was setth^d by a marriage contract 
executed in Scotland in Scottish form. By this 
contract the trustees, most of whom were domiciled 
Englishmcui, A who were also the trustees of a 
contemporaneous S(4-t l(‘ment of t-h(* lujshaTul’s 
proy)erty in English form, wort; to hold the wife’s 
proi)erty upon trust, in case the husband should 
survive the wife, to pay the income to him during 
his life, d(iolaring that all payments to him ‘‘shall he 
strictly alimentary, A shall not be assignable nor 
liable to arrestment or any other legal (liligence at 
the insta-nee of his creditors,” 8’h(5 husband sur- 
vived the wife, having mtgtsl. his life interest 
under the Scotch contract to mtgees. in England. 
He had always retained his English \lomicil. 

By the law of Scotland such a restricted lih^ 
interest, so far as it does not exceed in amoimt a 
iHjasonable provision, is valid as against credit-ors, 
other than alimentary creditors, A in sucli a case, 
if the husbatid fails to maintain t he children of the 
marriage, they are entitled to attacli the alimentary 
provision rri/ide for them. 

Upon a summons by the trust-oos to determino 
the rights of the mtgees. as against tlie liusband 
A t-iie only child of the marriage. 

Held : having regard to all the ciiTumstances A 
particularly tin* natures of the limitations in the 
Scotch cont rad , it must be taktm to have been 
t-Jie intention of the parties that that contract 
should be governed, not by tin* law of the English 
matrimonial domicil but bv Scot.s law, A the 
alimentary iirovision to the liusbaml, being valid 
by that law, must he treated as valid by t-lio 
English cts., A con.sequisUly valid as against the 
husband’s mtgoos., there being nothing in the 
provision contrary to the policy of English law in 
the proper s(3nse of that term, -lie Fitzgerald, 
Surman v, Fitzgeuai.d, 11904] 1 C-h. 573; 78 
L. J. Oh. 480 ; 90 L. T. 200 ; 52 W. R. 482 ; 20 
T. U. R. 882 ; 48 Sol. Jo. 849, (k A. 

AnmtlalUms : — Refd. Re Hoylr.M. Row v. Jagjr, [1911] 1 (;h. 

179. Mentd. British South Africa Co. y. Do Boci*s Coii- 

Holidatod Mines, 11910] 1 (3i. 364: Kuill v. Duiiiorg'iie 

(1911), 106 L. T. 178; Re Mackouzie, Maclaiuzto v. 

Edwards-Moss, [19111 1 Cl». 678 ; Rc Hewitt’s Sotthnt., 

Hewitt y. Hewitt, [1915] 1 Cli. 228. 

298. Slaves in Antigua — By law of 
Antigua. J — By the laws of Antigua, slaves were 
declared to be inheritance, A allixod to the freehold ; 
A by 59 (jleo. 8 (c. 120), s. 9, no deed or instrument 
conveying any int-orest in slaves was valid, unless 
the I’egistered names A descriijtions of the slaves 
woic set forth in the instrument, or in some schedule 
thereof. Tlie hkpts. deposited with K. as security 
for a loan of money, a deed of conveyance to the 
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Sect 2. — How determmed. Sect. 3.] 

bkpts. of a plantation & slaves in Antip:im, with a 
written iiiemorandiim aecoinpanying the deposit. 
The deed contained a schedule of the registered 
names & descriptions of the slaves, but they were 
wholly omitted in the memorandum of the 
deposit : — Held : (1) this was nevertheless a good 
equitable mtge. of the slaves mentioned in the 
deed ; (2) the slaves, being real pi’operty in the 
island of Antigua, could not be considered as 
within the order A disposition of the bkpts. at the 
time of their bJcpcy. — Be HucKERt Ex p. Rucker 
(1834), 3 Deac. A; th. 704 ; 1 Mont. & A. 481 ; 3 
L. J. Bey. 104. 

299, EngUsh leaseholds— By EngUsh law.] 

— Testator, a h'rench subject, having his domicil 
of origin in France, & at the respective dates of his 
will <fc death, donneiled in France, made, in 1890 in 
France, a holograph will in the French form & 
language, whereby lie appointed B. his universal 
legatee, upon condition that he satisfied certain 
legacies therein mentioned, & settled the testator's 
debts. Among the legacies comprised in the will 
was a specific bequest to 0. of testator’s beneficial 
interest in a leasehold liouse in England, ^riie will 
was not attestod by any witness, but was valid 
according to the law of France, 

Testator died in 1895, & in 1897 letters of 
administration, with the will, or a translation 
thereof, annexed, wore granted by the Probate 
Division to B. 

Held : although a leasehold interest in land was a 
chattel interest, yet/ for the purposes of testa- 
mentary dispositioi.i a chattel interest in land must 
be treated as immovable property, & as governed 
by the law of the country in which it was situated ; 
& the proiierty in the present case was conse- 
quently not disposed of by the unattested will. — 
Pepin V. Bruyere, [19021 1 Oh. 24 ; 71 L. J. Ch. 
39 ; 85 L. T. 401 ; 50 W. Tl. 34 ; 40 Sol. Jo. 29, 
a A. 

300, Rent-charge Issuing out of English 

lands — By English law.J — Testator gave a rent- 
charge, to issue out of lands in England, to A. for 
life, & directed that after her death it should be 
continued, & equally divided between B., O. J). 
during their lives & the life of the longest liver. 
B. died domiciled abroad, leaving an English will, 
by which she disposed of her personal estate. On 
the death of A., wlio was survived by C. & J)., 
the (h'own claimed from B.’s exors, legacy duty in 
respect of B.’s third share of the rent-charge : — 
Held : such duty was payable, for that the interest 
ill the rent-charge whi<;h passed to B.’s exors. was, 
by the Wills Act, 1837, an estate pur autre vie, 
applicable by law in the same manner as personal 
estate, & therefore fell within the Legacy Duty Act, 
179(5, & it was not exempt from duty by reason of 
B.’s foreign domicil, in6ismuch as, although it was 
by law applicable in the same manner as personal 
estate, it was not by any of the statutes made 
personal estate, but was realty not following the 
person.— O hatfield v. Berchtoldt (1872), 7 
Oh. App. 192 ; 41 L J. Ch. 255 ; 20 L. T. 207 ; 
20 W. k 401, L. JJ. 

301 , Mortgage on colonial land — By 


colonial law — Same as English law,] — Re Hoyles, 

Row V. Jagg, No. 290, ante. 

302. Movable — Cattle & stock on plantation in 
Jamaica — By law of Jamaica.] — A., by bond, in 
consideration & contemplation of marriage, bound 
himself in a certain sum, for the purposes of bis 
intended marriage settlement, to mortgage certain 
estates & properties & the lands thereto belonging, 
& their respective appurtenances in the Island of 
Jamaica, of which he was seised in fee, & to raise 
a certain sum by way of settlement. By a mtge. 
by way of settlement, in pursuance of such bond, 
A. mtged., infer alia, the estates & penns, & 
appurtenances, & all & every the cattle, stock, & 
plantation implements. 

Held : cattle & stock upon the estat-e & ipenns 
were not included in tlie bond, though the 
mtge. deed, made in pursuance of such bond, was 
by way of marriage settlement, yet it could not 
enlarge (he provisions of the bond. 

Cattle & stock upon a plantation or penn in 
Jamaica are, by the law of the Island, personal 
estate, & not aftlxed to the freehold. — Turner v. 
Barclay (1854), 9 Moo. P. C. 0. 264 ; 11 E. R. 
207, P. C. 


303. Interest in proceeds of sale of English 

freeholds — By English law.] — ^An interest in the 
proceeds of sale of real estate settled upon a trust 
for sale which has not been executed is personal 
estate within the meaning of Wills Act, 1861 , s. 1 . — 
Be IjYNe’s Hetplement Trusts, Be Giwns, TjYNE 
V. Gibbs, [1919] 1 Vh. 80; 88 L. J. Ch. 1 ; 120 
L. T. 81 ; 35 T. L. R. 44 ; 63 Sol. Jo. 53, (\ A. 


Sect. 3.— PROCEEDS OF SALE OF FOREIGN 

IMMOVABLES. 

304. General rule — Governed by lex situs — 
Proceeds charged with payment of debts — Sale of 
immovables on death.] — Testator dies in England, 
domiciled here, & dies seised of lands in a foreign 
country, which, by the law of that country, & also 
by the will, are charged with his debts ; the assets 
being insullicient for the payment of his simple 
contract debts, the produce of those lands must be 
applied among tlie simple contract creditors, 
according to the priorities recognised by the law of 
the country where the lands are situate. — Hanhon 
V. Walker (1829), 7 L. J. O. H. Ch. 135. 

305. Proceeds in specie removed from 

locus rei sitae.] — Whether the ct. will enforce 
against defts., having in their hands proceeds of 
the sale of land situated out of the jurisdiction, the 
equities to which such proceeds would have been 
subject if the land had been situated within the 
jurisdiction, depends upon the question whether 
the contract which is sought to be enforced was or 
was not, by the lex loci rci sitm, capable of being 
fuinUed. 

If a contract relating to land situated out of the 
jurisdiction be one which the lex loci rei sitcc renders 
incapable of fulfilment, the ct. will not enforce the 
contract against the proceeds of a sale of such land 
coming to the possession of parties within the 
jurisdiction, though they take such proceeds bound 


302 i. Movable — Bonds hearing interest 
in J amaica — By law of Jamaica. 1 — 
Bonds bearing Interest in Jamaica, 
beiriK by the law of that island mov- 
able, are personal property in Scottish 
law. — Nfwlands v. OuALAtERS* Trus- 
tees (1832), 11 Bh. (Ct. of Boss.) 65.— 
SCOT. 

q. Mortgage on foreign 

land’- -By domcHtic lair.]— Testatrix 
domiciled hi I., possessed mortgages 


on freehold property situate in V. 
& In S. : — Held : tlie mortgages were 
movable property. — L awson v. In- 
LA VI) Revenue Comrs., [1896] 2 
J. li. 418.— IR. 

r. Mortgage on English land 

— By English latr.] — ^Mortgages over 
land in England, being personal by the 
law of that country, ore to bo taken 
Into account in computing legitim. 


Monteitti V. IVIoNTEmi's Trustees 
(1882), 9 R. (Ot. of SesB.) 982.— SOOT. 

PART III. SECT. 8. 

305 I. Oeneral rule. — Governed by lex 
situs — l^oceeds in specie removed from 
locus ret sitce .}- — domiollefl Irishman 
died Intestate in Ireland, possessed 
of lands in Victorio, which by the law 
of the Colony were regarded & devolved 
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by the same equities as affected the party to the Claim statute-barred.] — See Part IV., 

contract under whom they claim. Sect. 4, post 

The rights of the parties interest^ed in the pro- 308. Exceptions — Foreign immovable forming 
ceeds of the sale of land situated out of the juris- part of partnership assets — Proceeds ti^ated as 
diction do not cease to bo governed by the lex loci personalty.] — A member of a partnership carry- 
rei sitm by the circumstance of such proceeds being ing on business at Bombay died domiciled in 
brought in specie within the jurisdiction. England. Part of the partnership assets at the 

A law permitting alienation of I nd, only upon time of his death consisted of real estate in 
the terms of the proceeds being applied in a par- Bombay. 

ticular manner, is a restraint ui)on alienation ; & Held : the real estate, being partnership assets, 
restraints upon the alienation of land are always was converted into personalty in equity, & the 
governed by the lex loci rei sita\ — Watkrhousr v , proceeds wore therefore liable to legacy duty. — 
Stanspield (1851), 9 Hare, 234 ; 21 L. J. Ch. 881 ; Forbes v . Steven, Mackenzjp: v , Forbes (1870), 
08 E. K. 489 ,* svibsequerd proceedings (1852), 10 L. K. 10 Eq. I'^S ; 39 L. .7. Ch. 485 ; 22 L. T. 703 ; 
Hare. 254. 18 W. B. 080. 


306. Proceeds not subject to Mortmain 

Acts.] — Tlio lioyal Geographical Society & the 
Itoyal Society being corpns., the one for the 
improvement & diffusion of geographical know- 
ledge, & the other for improving natural know- 
ledge, are charities as defined by 43 Eliz. (c. 4), & 
are within the Statute of Mortmain. 

Testator bequeathed legacies to the societies, 
& other undoubted cliarities, after directing 
that all the charitable legacies should be paid out 
of his yjure personal estate;, he gave the residue of 
his real & personal estate to his exors., the pltfs. 
His property consisted of pure pei'sonalty, Icase- 
hohls, in this country, & a small real estate in 
Madeira, wJiich was sold after his death. The pure 
personalty was insufficient to pay in full the 
charitable legacies. 

Held : ( 1 ) the charities were not entitled to the 
pure personalty in priority to the debts, funeral 
testamentary expens(*s, & costs of suit ; these 
were first payable ratably out of the pure mixed 
personalty ; & the charities would then take the 
residue of pure personalty ; (2) the proceeds of 
sale of Gie Madeiiu estate were not pure personalty ; 
hut, inasmuch as it was foreign realty, it was 
not subject to the Mortmain Act, & the cliari table 
logficies were entitled to a claim upon it for so 
niuch of f^hoir legacies as should remain unpaid 
after tlie above application of the pure personalty. 
— Bioaumont V. Oliveira (1809), 4 Ch. App. 309 ; 
3S L. .7. Ch. 239 ; 20 I.. T. 53 ; 33 J. T. 391 ; 17 
W. II. 209, L. JJ. 

Amiotatums : — As to (1) Coiisd. Re Pitt, Lacy v. Stone (1885), 
53 L. T. 113 ; Re Arnold, Kavonacrofl v. Workman (1888), 
37 CIi. 037 ; Re Delovingno, Layton v. Royal Earlewood 
ItiHtJtntlon lor Mental Defectives, [1916] W. N, 235. 
Reid. Re Royal Soc. of London & Thompson (1881), 50 
L. J. Ch. 344. As to (2) Consd. Re Arnold, Raveiiscroft v. 
Workman (1888), 37 c;h. D. 037. 

307. Immovable sold under special 

legislation — Rights of curator ad bona of foreign 

lunatic.]~“A fund of upwards of £13,000 Consols, 
representing the proceeds of sale of real estate, 
the absolute property of a foreign lunatic, which 
had boon sold by order of the ct. under the powers 
of the Partition Act, 1 8(58, sl^iod in ct. to the credit 
of the lunatic. The curator ad bona of the lunatic, 
duly appointed according to the law of the country 
in which the lunatic resided, who according to 
that law had the fullest powers & control over the 
lunatic’s real & personal estate, petitioned for the 
transfer of the fund to him : — Held : the fund, as 
representative of real estate sold under special 
legislation, was subject to the laws of this country 
relative to reed estate, & must remain in ct. as a 
fund which might devolve upon the heir-at-law of 
the lunatic, & the curator ad bona was only entitled 
to receipt of the dividends. — Gri3£wood v. Bartels 
(1877), 40 L. J. Cli. 788 ; 25 W. R. 843. 


Annotations : — ^Apld. Re Stokes, Stokes v. Ducroz (1890), 

62 L. T. 1 76. Eefd. In the Goods of Ewing (1881 ), 6 P. D. 

19. Mentd. A.-G. v. Lomas (1873), L, R. 9 Exoh. 29 ; 

A.“G. r. Huhbuck (1884), 13 Q. R. D. 275 ; A.-Q. v, 

AJlosbury (1887), 12 App. (Jas. 672. 

309. .] — 8., testator in this 

action, who died in Sept. 1880, domiciled in 
England, for many years previous to his death 
carried on the business of sheep-breeding in partner- 
ship with liis brother R. in New Zealand. Part 
of the partnership property consisted of a freehold 
estate of 29,000 acres in New Zealand known as the 
Milbourno estate. By articles of i>artnei'ship 
dated Feb. 14, 1879, made between S. R., it was 
agreed that the Mil bourne estate should be forth - 
witli sold in the manner which the parties should 
mutually agree upon, & the articles contained pro- 
visions for the case of no agreement & for carrying 
on the partnership until sale. R. died in Jan, 1880. 

S, was entitled to four-sevenths of the partnership 
property. No sale of the estate was made in R.’s 
lifetime or in that of S. By his will S. gave his 
four-sevenths shares in the Milbourne estate to 
trustees upon trust to sell, with powers of manage- 
ment till sale, & subject to the payment of an 
annuity, & of the income of one-seventh to the 
widow of K. during her life, to divide the proceeds 
& the produce till sale among thii’teen charities. 
An administration action was commenced in 1881. 
The New Zealand propci*ty had never been sold, 
but tlic income had from time to time been paid 
into ct. Under an order made in Apr. 1888, the 
funds then in ct. had been divided, & legacy duty 
liad been paid upon the moneys arising from the 
New Zealand estate. ’J'he duty had been paid 
under an arrangement that it should be repaid if it 
was ultimately decided not to be payable. The 
(iovernors of the London Hospital, who had been 
appointed to represent the other charities, pre- 
sented a petition asking for distribution of the 
fund whicli had accumulated in ct. since Apr. 
1888, without payment of legacy duty, on the 
ground that being proceeds of real estate in New 
Zealand, it was not subject to English legacy duty ; 
— Held : H.’s interest in the property whether 
regarded as a share in land agreed to be sold by the 
articles of partnership or as a share in partnership 
propert-y, was personal movable property, & 
therefore subject to legacy duty according to the 
law of testator’s domicil. — Re Stokes, Stokes v, 
Ducjboz (1890), 02 L. T. 170 ; 38 W. R. 535 ; 6 

T. L. R. 154. 

310. Foreign immovable sold under agree- 

ment for sale — Proceeds treated as personalty.] — 
lie Stokes, Stokes v. Ducroz, No. 309, ante. 

311. Foreign immovable sold under trust 

for sale — Proceeds held on trusts declared by will — 
Although Invalid by lex rel sltae.l — ^An English 
testator, who owned some land in Sardinia^ by his 


«w personal ORtato. Admlnlstraiion 
was taken out In Ireland, & In Victoria 
by a person appointed for the pnrpoRe, 


who Bold the lands, & remitted the 
net proceeds to the Irish admor. : — 
Held : the proceeds of sale of such lands 


were to bo taken os personal estate. — 
Re Rka,R£A V. Rka, 1190211 1. K.461, 
461.— IR. 
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Conflict of Laws. 


Sect 3. — Proceeds of sale of foreign immovables. 

Sect 4. Part IV. Se ct. 1 : Subject, I.] 

wiU gave all his real & personal estate to trustees 
upon trust for sale, & conversion, upon cert>ain 
trusts inter alia for his children for their respective 
lives, with remainders to their resijective issue. 
These trusts were as the ct. held on the evidence to 
a great extent invalid under Italian law as regarded 
land in Italy, tin* result being that the tenants for 
life took their shares absolutely. Pait of the land 
in Sardinia had been sold by the trustees : — Held : 
(1) whether the trustees or the children took the 
land, as heirs according to the Italian law, the 
trustees had powei* under that law, & it was their 
duty to sell the land, the proceeds of sale must 
be held by them "upon the trusts declared by the 
will ; (2) the rents of the unsold land until sale 
would devolve according io Italian law, but that 
it was competent to legal for the children to 
elect that those rents should be apjilied as if they 
had been income rtisuhJng from the proceeds of the 
sale.- He Piebcy, WfiiTWiiAM v, Piercy, (1895J 1 
Ch. 83 ; (M L. J. Ch. 249 ; 71 L. T. 745 ; 43 W. K. 
134 ; 1 J T. L. K. 21 ; 39 Sol. Jo. 43 ; 13 K. 106. 

312. Interest of proceeds — Treated as 

personalty.] — A portion of an entailed estate was 
sold by the heir in possession for th(^ redemption 
of the land-tax, & the surjilus-rnoney was invested 
in terms of the statiite. The lieir of entail next 
entitled sold for valuable* consideration his re- 
versionary contingent right t o t he interest of this 
fund, assigned it to the xiurchaser by a deed 
prepared in the hhiglish form, & executed in 
England, where the parlies were domiciled, but. 
without the solemnities required by the law of 
Scotland. 


Held: the interest of the money was movable, 
& was well assigned by the English deed, comitate 
gentium . — Scott v. Allnutt (1831), 2 Dow <fe Cl. 
404 ; 6 E. Jl. 778, H. L. 

Annotation : — Refd. Ttc Fitzgerald, Surman r. Fitzgerald, 
11901] 1 Ch. 573. 


Sect. 4.--^SHARES IN COMPANIES OWNING 
FOREIGN IMMOVABLES. 

313. Whether immovable — So as to attach 
Incidents of lex loci rei sitae.] — The bkpt. on 
borrowing money from his sister, p(*titioner, 
deposited with her some certilicates of shares in a 
Gennan mining co,, undertaking to complete the 
transfer when required. These she st^aled up, & 
left in his iron clu‘st for safety. Some time before 
his bkptcy. he told one of the directors of the co. 
that he had so deposited the shares & tlic director 
told the board the circumstance, on the morning 
of Dec. 7. On the evening of the same day, the 
act of bkptcy. was committed : — 

Held : tJie shares were neither in the reputed 
ownership nor in the order <& disposition of the 
bkpt. 

Semble : shares in a commi^rcial co., i)oss<*ssing 
lands in a foreign country, are not rt^al projiei'ty 
so as to attach to them the incidents of the law of 
the country in which the ]>roperty is situat(‘d.- — 
lie Kk’UARDson, PiC p. Kichardson (1839), 3 
Deac. 496; Mont. »fc (’h. 43; 8 L. .1. Bey. 27, 
Ct. of K. 

AmiotationH .‘—Mentd. Worcester, Er p. Agra Bunk 
(18(18), 3 Ch. App. ; CJoloiiial Bank v. Whirmey (1880), 
11 App. Can. 420. 

Foreign companies.] — See Companies. 


Part IV. — Immovables. 


Sect. 1. --GENERAL PRINCIPLES OF JURISDICTION. 

Sub-sect. 1.- Title to Foreign 1mmovablp:s 

inuEtTLY IN Issue. 

314. General rule -Application of foreign law.] 

— The incidents to real estate, the right of alien- 
ating or limiting it, & the course of succession to it, 
depend entirely on the; law of the country where the 
estate is sit/uatetl. 

An estate in Sicily was granted to an English 
subject, which he disposed of by his will upon 
certain trusts : — Held : as he could not subject 
his successor to a course of succession dilTereiit 
froni that which accorded with the grant & tin* law 
of Sicily, so neither could he subject the successor, 
as such, to any duties or obligations different from 
the duties &: obligations whicli by the grant the 
law of Sicily were annexed to his holding. — 
Nelson (Earl) v. Bridport (Lord) (1846), 8 
Beav. 517 ; 9 L. T. O. S. 471 ; 10 Jur. 1043 ; 50 
E. K. 215. 

315. Colonial land.] — Statute of Mortmain, 

9 Geo. 2 (cap. 36) does not extend to the island of 
Grenada, in the West Indies ; the object of the 
statute being wholly political ; it having grown 
out of local circumstances, & being intended to 
have only a local operation. 


Donations int(*r vivos in Mortmain are not 
prohibited by the statute, but regulated ; the 
statute requiring enrolment in the CT. of Ch. ; by 
which is meant the Ct. of ( Ji., in England, where 
there is an ancient ollice for the enrolment of 
deeds, & there being no em’olment offices annexed 
Id th(^ CUs. of C^h. in the colonies. 

Kegularly, all questions of title to land in the 
colonii'S are to be decided, in the 6rst instance, 
by cts. of local judicature, from which an appeal 
lies to the King in (’oimcil. — ^A.-G. v. Stewart 
(1817), 2 Mer. 143 ; 35 E. K. 895. 

Annotations: — Consd. A.-G. r. Giles (18.35), 5 L. J. CUi. 44; 
Wliieker r. Hume (1852), 1 Do (1. M. &; G. 50(5. Apprvd. 
.Tex V. McKinney (1889), 14 App. Cos. 77. Refd. Lyons 
Corpn. r. East India Co. (1836), 1 Moo, J*. O. C. 176 ; 
Santos V. lllidgo (1860), 8 C. B. N. S. 861 ; Yeap Cheap 
Neo V. Ong Cheng Noo (1875), L. Jl. 6 P. (L 381 ; Canter- 
bury Corpn. V. Wylnirn & Melbourne Hospital, [J8951 
A, C. 89. Mentd. Jeplison r. lliera (1835), 3 Knapp, 130, 

316. Dispossession — Claim for damages for — 
Foreign land.] — Pltf. brought an action against 
deft, for assault, robbing him of a ship Sc goods & 
dispossessing him of a house & plantation, also 
of an islancl called Barella in the East Indies 
forming part of the dominions of a foreign jirince : 
— Held : tJie ct. had uo jurisdiction to grant relief 
to pltf. for being dispossessed of his house & 


PART IV. SECT. 1, SUB-SECT. 1. 

814 i. General rule-^ Application of 
Ur loci rd tfi/Aw.]-— Land in Upper C. 
was held In common by J. & K. A’ 
thi’ee others. K. became a nun In 
M., by which, accurdiug to Lower 
C. law, sho became civilly dead as 
regarded her property ; she afterwards 


died there : — JlcM : E. had not lost 
her share of the land by becoming a 
nun. — S tuart v. Piikntjbs (1861), 
20 U. C. R. 513.— CAN. 


314 ii. .1- Immovable pro- 

orty is governed by ler loci rei (tiice . — 
lARINDS V. Grkkn (1911), 16 B. C. R. 


433.— CAN. 

314 ill. .] — All rights over 

Immovable property ai'o governed by 
the law of the country where the 
property Is situate, this prlneiplo 
being universally recognised. — Bon- 
NAUD V. ClIARIUOL (1905), I. L. R. 32 
Calc. 631.— IND. 
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island, but awarded liim damages for the assault 
& loss of ship goods. — SKiNNJiR v. East India 
C o. (1600), 6 State Tr. 710. 

Annotaliona : — Consd. BrllJflh South Africa Co. v. Compauhia 
de Mocambique, f 1893 J A. C. 002, Rofd. Mostyn \\ P^al>ri#?as 
(1774), 1 Cowp. 101. 

317 , House in East Indies.] — 

Seizing a house in the East Indies is not triable 
here.-^HELLiNG v, Farmek (1725), 1 Sira. 040; 
93 E. R. 750. 

Annotaiiona : — Befd. Anon. (1771), Lofl't, 7r)2 : Brltinh 
South Africa Co. v. Conipauhia de Mocambique, 11893J 
A. C. 602. 

318 , Claim for possession Colonial land.] 

— This ct. has no jurisdiction over lands at St. 
Christopher’s, & a demurrer will lie to a bill brought 
here, for delivery of possession of lands there. 
Lands in the plantations are no more under the 
jurisdiction of this ct., than lands in Scotland. 
Demurring for want of jurisdiction is informal and 
improper ; a deft, should plead to the jurisdiction. 
— Roberdeait ??. Rous (1738), 1 Atk. 543; 20 
E. R. 342, J.. V. 

AnmUatuni ; - Mentd. Bin ok Point Syndicate v, Eaatorn 
OoncesHionH (1898), 79 Jj. T. 658. 

319, . 1 — Where land in a colony 

is vested in the Queen by a C’olonial Act for the 
l>ubli(; purposes of tlio colony the Petitions of 
Uight Act. 1800, does not give jurisdiction to the 
(Jt. of (’ll. to entertain proceedings against the 
th*own as a trustee of such land present within the 
jurisdiction of the (’t. 

By a (’anal Act of the Provincial Tjogislature of 
Canada, land taken for* a canal was vested in the 
Queen, By a second Provincial Act the land so 
takt'ii was vested in the ollicors of Her Majesty’s 
Ordnance ; it was enact(*d that so much of the 
land tak(‘n as had not been used for the canal 
should bo resU)r<*d to the ownei*s. By a third 
IVovincial Act the lands were revested in the 
(Jucen for the purposi's" of the colony, cS^ subject to 
future colonial legislation. 

1\) a petition of right by suppliants claiming the 
restoration of certain lands taken for the canal 
from their pr(‘d(‘cossors in title, but not used, a 
d(*murrer was allowed on the ground that (he cts. 
of this country liad no jurisdiction . — Ue Hoiaies 
( 1801), 2 .Tohii A H. 527 ; 31 ,T. Ch. 58 ; 5 L. T. 

518 ; 8 .Tur. JM. H. 70 ; ,10 W. R. 39 ; 70 K. R. 
ll()7. 

Antudahnna "Retd. Kolner v. Salisbury (1876), 2 Ch. J). 
378 ; ('oiiipariliia do Mocambique r. British Soutli Africa 
(Jo., Do Sousa V. Same, [18921 2 Q. H. 358. Mentd. Doss 
r. Secretary of State for ludla in Couucil (1875), L. K. 
19 Kq. 509. 

320, Discovery — Land In India.] — 

Pltf. tiled a hill of discovery to obtain inspection 
of documents in deft.’s possession in England, in 
aid of proceedings about to bo taken for the 
recovery of land in India : — 

Held : Hie property claimtul being in India, & 
deft, being capable of being sued in India, an 
English ct. was imt the proper tribunal to decide 
upon pltf.’s claim, a bill of discovery could not' 
be maintained in aid of such a claim. -Reiner v. 
Salisbury (Marquis) (1870), 2 Ch. D. 378, 24 
W. R. 843. 

Aniiotatioii : — Reid. Companlila do Mocamblquo v. British 
South Africa (Jo., Do Sousa v. Same, 11892] 2 Q. B. 358. 


321. Sale of land —Action to recover share of 
proceeds — Foreign land.] — Re Hawthorne, 
Graham v. Massey, No. 377, post, 

322. Partition —Land in Ireland.] — C. exhibited 
a bill against P. ; they were joint tenants of lands 
in Ireland ; pltf. prayed an account of the protit-s, 
A a partition of the lands. 

Heid : as to the profits the bill was good, the 
person being in England, for they were in the 
personalty; but as to the partition, which was 
in the realty, lie could not lioro proceed, for a 
commission could not be awarded into Ireland : & 
the bill for a partition was in t ho nature of a writ 
of partition at the Common Law, which lieth not in 
England for ' nds in Ireland. — (’artwrigut v. 
PETITTS (1070), 2 Cas. in Ch. 214 ; 22 E. R. 010 ; 
Huh nom, Caiitkrett v, Pettie, (’as. temp. Finch, 
242 ; 2 Swan. 323, n., L. (k 

Annotalion : — Mentd. Leake v. Cordoaux (1856), 4 W, 11. 

806. 

323. Settlement of boundaries — Colonial land — 
Jamaica.] — The cts. of this country, in dealing with 
real property in .Jamaica, will be guided by the law 
of evidence in .Jamaica. 

A Ot. of Equity in England will entertain a bill 
to settle the boundaries of real estates in Jamaica. — 
Tulloch V. Hartley (1841), 1 Y, A (h. Cas. 
114 ; 02 E. H. 814. 

Annotation : — Mentd. Companhia do Mocambique r. British 

South Africa Co., Do Sousa v. Same, |1892] 2 Q. B. 358, 

Foreign land — America .] — Sec Boundaries, 

Fences A Party-Walls, Vol. \TI., p. 270, 
No. 39. 

324. Sequestration of land — Land in Ireland.] — 

Th(^ C’t. of (’h. will not grant a sequestration of 
lands in Ireland. — Fhyar v, Vernon (1724), (’as. 
temp. King, 5 ; 9 Mod. Rep. 124 ; 25 E. R. 191. 

325. Prior sequestration taken out in 

England -Nulla bona returned.] — The Ct. of (h. in 
Englami may grant a sequestration against deft, 
in Ireland, but it' must be after a seqiiestratum 
taken out Jiere A 7iulla bo'oa returned. — Ehver v, 
Bkhnard (1724), 2 P. Wins. 201 ; 24 E. R. 722, 
L. C. 

Anuolaiion : — Rofd. rortarliiigtoii v, Soulby (1834), 3 

My. & K. 104. 

326. Devise of land— Determination of validity 
of will — Land in Pennsylvania.] -Bill by an heir- 
at-law, for an issue to try the validity of a will 
made in England, dismissed, jiartly on the giound 
of his acquiescence, both in tlie ecclesiastical ct., 
A upon a bill to ptTpetuatf* testimony, but princi- 
pally because th<‘ lands lay in Pennsylvania. — • 
Pike v, IIoaue (1703), Amb, 428 ; 2 Eden 182 ; 
28 E. R. 807, 1.. C. 

Aniwiiilion : — Refd. C’ompanhia do Mocambique v. Britinh 

youth Africa Co., Dp Sousa v. Same, fJ892j 2 Q. B. 358. 

327. Land in Ireland.] — Te.stator 

being seised of real e.state in England A Ireland, 
by his will devised all liis real estates to A. in fee. 
The heir-at-law instituted a suit in Ireland for the 
purpose of setting aside the W'ill A upon ati issue 
devls'ifvit vcl iton flirected out of the (’t. of (h. in 
Ireland, a verdict was found against the will. An 
ai>j)lication for a new trial w'as refused, A a decree 
made declaring the invalidity of the will, from which 
decree A. appealed to the House of Lords, A that 


322 i. Partilion — Foreign land .] — - 
Tho ct. has no power to order division 
of immovable property in a joint 
estate situated beyond its jurisdiction, 
— Murtiiy V. Murphy, 11902] T. 8. 
179.— S. AF. 

a. Determinaiion of title — Foreign 
land.] — Tho ots. in O. have no jurisdic- 
tion to ontortatn an action for deter- 
minltig tho title to lauds in the N.W. 
Territories, even though the parties 


bo resident in O. — Boss v. Ross (1.S92), 
23 O. It. 43.— CAN. 

t. .]— (iUNN V. Harpur 

(1901), 21 C. L. T. 5.52 ; 2 U. L. K. 
611 ; 30 O. R- 650.— CAN. 

u. Trespass to land — Injury to 
premises attached to foreign soil .] — 
Rltf. complained to a ct. of O. that 
deft4^., by negligent use of tliclr ry , 
allowed flro to spread from their right 
of way to pltf.'s premises, whereby 


hLs iioiiso was burnt. The house was 
in M. — Held : tho action could not 
be entertained.— Brkreton v. (Canadian 
Pacific Ry. Co. (1897), 29 O. R. 57.— 

CAN. 

w. Valuation dV sale of land — 
Foreign land.]— An action was raised 
concluding for a valiialion & sale of 
ail estate situated in J. ; — Held: 
action must be ilisniissed as incompetent 
to the ct.— Findlateh v. Dunmouk & 
Co. (1809). 16 Fac. Cod. 129, n.— SCOT. 
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CoNJXicT OP Laws. 


Sect 1. — Oeneral principles of jurisdiction : Sub- 
sects. 1&2. Sect 2 ; Sub-sect 1. ] 

appeal was still pending. A. then filed lier bill in 
the Ct. of Cli. here, for the purpose of liaving the 
will established so far as it relal/ed to the real 
estates in England : — Held : the decree of the 
Irish Ct, of Ch. was no bar to such a suit, that Ct. 
having no jurisdiction to declare the validity or 
invalidity of the will generally, but only so far as 
it affected estates in Ireland. — B oyse v, Oolcloxtoii 
( 1854), 1 K. & J. 124 ; 3 Eq. Rep. 78 ; 24 L. J. Ch. 
7 ; 24 L. T O. S. 89 ; 3 W. R. 8 ; 09 E. R. 390 ; 
subsequent proceedings (1855), 1 K. & J. 502. 

328. Contract relating to land — Land In Ireland 
— Sale — Claim for delivery up of deeds.] — A con- 
tract was entered into at Boulogne, where pltf. 
was resident, between him & defis., who were 
resident in Ireland, for t-he sale of some land in 
Ireland. A receiver had been appointed by the 
Ct. of f'h. in Ireland. A bill was now filed in this 
country asking that certain deeds relating to the 
property might be ordered to be given up. A plea 
by defts. that the ct. had no jurisdiction allowed. — 
Blake v. Blake (1870), 18 W. R. 944. 

Annotations : — Consd. Matthuci v. Oalltzln (1874\ L. 11. 
IS Eq. 340. Refd. Doss r. St^cretary of St-ato for India in 
ConiKili (187.5), L. K. 19 Eq. 509 ; Rolner r. Halisbiiry 
(1870), 2 Ch. D. .378 ; Campanhla do Mocambiqiio r. 
llrltjsli South Africa Co., Do Sotisa r. Same, [1892] 2 Q. IL 
358. 


829. Foreign mine — Injunction to restrain 

payment away of profits.] — Bill filed by a foreigner 
against another foreigner, & against an English 
CO. formed for working a Russian mine, to restrain 
the English co. from paying to a foreigner part of 
the profits of the mine wliich were claimed by 
pltf. by way of commission, & also for an account 
of pi*oflts against the co. Demurrer allowed. — 
Mattitaei V. CIALITZIN (1874), L. R. 18 Eq. 340 ; 
43 L. J. Ch. 530; 30 L. T. 455; 22 W. R. 
700. 

Annotations Reid. Do«s V. Hecretar^" of State for India in 

Connell (1875), L. It. 19 Eq. 509 ; Reiner v. Sall.shury 

(1876), 2 (’h. D. .378 ; Conipanhia do Mocairibique r. 

RritlMlj South Africa Co., Do Sousa i’. Same, [1892] 2 

g. B. .358. 

330. Bond charged on revenues of Indian 

State.]— Pltf. s., who represented certain creditors 
of the King of Oudh in respect of a debt contracted 
in 1704, sued tlie Secretary of State for India, 
claiming to bo entitled to a cliargo upon the 
revenue of the territory of Oudh : — Held : (1) as 
the debt was one whicli there were no means of 
enforcing against- the King of Oudh before the 
annexation in 185fi, neither could it have been 
enforced after the annexation against the East 
India i'o. ; (2) the annexatu>n of Oudh having been 
a sovereign act of state by the East India (Jo. as 
trustees for the British Government that act could 
not be reviewed by any municipal ct., & the bill 
was therefore not sustainable ; (3) pltfs. being 

natives of India, the subject-matter being in India, 
& deft, being capable of being sued in India, an 
English Ct. of Equity was not the prox)er tribunal 
to try the question between the parties ; (4) the 
staleness of the demand & the impracticability of 
giving effect to any declaration of right were 
grounds for allowing the demurrer. — Doss v. 
Secretary op State for India in Council 
(1875), L. R. 19 Eq. .509 ; 32 L. T. 294 ; 23 W. R. 
773. 


AniMtaiions :^As to (.3) Refd. Reluer v. Saliftbury (1876), 2 
Ch. D. 378 ; Companhla do Mocamblque r. British South 
Africa Co., Do Sousa v. Same, |1 892] 2 Q. B. 358. Generally, 
Mentd. (‘ook v. Sprigrpr, [1899] A. C. 572; West Rand 
Central Gold Mining Co. r. R., [1905] 2 K. B. 391. 


Equitable Jurisdiction .] — See Sect. 2, sub- 
sect. 4, post. 

331. Rent-Charge — Action to recover — Colonial 
land.] — An action of debt having been brought for 
aiT(‘ars of a j-ent-chargo upon lands in Australia 
prior to t-he commencement of the Jud. Act 
field : the venue in such action was local, & it 
could not therefore be maintained in this country. — 
Whitaicer V, Forbes (1875), 1 C. P. I). 51 ; 45 
L. J. Q. B. 140 ; 33 L. T. 582 ; 40 J. P. 430 ; 24 
W. R. 241, C. A. 

Annotations : — ^Reld. BritlRh South Africa Co. v. Companhia 
do Mocamblque. [1893] A. C. 602. Mentd. He Blackburn 
& District Benefit Bldg. Soo., Et p. Graham (1889), 42 
(Jh. D. 343. 

332. Trespass to land— Colonial land.] — Tres- 
pass will not lie in this country for enteiing a 
house in Canada. — D oulson v. Matthews (1792), 
4 Term Rep. 503 ; 100 E. R. 1143. 

Annotatimis : — Consd. Whitaker v. Forbes (1875), L. R. 10 
(L P. 583 ; British South Africa CJo. v. Companiiia de 
Moeamblque, [1893] A. C. 602. Refd. Phillips v. Eyro 
(1870), 10 B. & S. 1004. Mentd. Loudon Corpn. v. Cox 
(18(57), L. R. 2 H. L. 239. 

333. Injury to pier attached to foreign soil.] 

— The question of the liability of a shipowner, pro- 
ceeded against in the English Admlty. Ct., for an 
injury done by l\i.s ship to a pier projecting into the 
sea, but attached to the soil of a foreign country is 
governed by the lex loci, & not by English law. 

Wliere an English ship, by the negligence of her 
master A- crew, ran int-o & damaged a pier on the 
coast of Spain, the owners of the pier proceeded 
against the ship for the damage in the Admlty. Ct., 
& the shipowner pleaded that by tlH‘ law of Spain 
a shipowner is not responsible for the damage 
occasioned by the negligence of his master tSc 
crew. 

Held : the plea was a good defence to t he action. 
—The M. Moxham (1879), 1 P. I). 107 ; 49 L. J. P. 
17 ; 34 L. T. 559 ; 24 W. R. 950 ; 3 Asp. M. L. C. 
191, V. A. 

Annotations : — Distd. Chartered Mercantile Bank of India v. 
Netherlands India Steam Navigation C’o. (1883), 10 
g. B. D. 621. Apld. Machado r. Fonles, [1897] 2 g. B. 
2.31. Refd. Britlsfi South Africa (’o. v. Ck>mpanhia de 
McMtambique, [1893] A. C. 602 ; t’arr v. l^Yacis Timos, 
[1902] A. (’. 176. Mentd. liritish Wagon Co. v. Gray, 
[1896] 1 g. B. 35. 

334. Land situate abroad.] — The Supreme 

Ct. of Judicature has no jurLsdiction to entertain 
an action to i‘ecover da-mages for a trespass t-o land 
situate abroad ; the rules of procedure under tlic 
Jud. Acts with regard to local venue (Order xxxvi. 
r. 1) did not confer any new jurisdiction. — British 
.Sou'ni Africa Co. Companuia de Mocambique, 
[1893] A. C. 902 ; 93 I.. J. Q. B. 70 ; 99 L. T. 604 ; 
10 T. L. R. 7 ; 37 Sol. Jo. 759 ; 9 R. 1, H. L. ; 
revsg. S. C. sub nom. Companhta de Mocambique 
V. BiiiTisii South Africa Ck)., De Sousa v. Same, 
[1892] 2 Q. B. 358. 

Antwtai'ions :■ — Refd. Bhick Point Synclicato r. Eastern 
Concessions (1898), 79 L. T. 658 ; Dnder v. Amsterdanisch 
Trustees Kantoor, [1902J 2 Ch. 132. Mentd. Adam v. 
Britlsli Sc Foieign S.vS. Co., [1898] 2 g. B. 430 ; The Duo 
D’Aninale (1902), 87 L. T. 674 ; Raynient r. Rayment & 
Stuart, Chapman v. Chapman & Biiist, [1910] 1 P. 271 ; 
Guaranty iTimt (’o. of New York v. Hannay, [1915] 2 
K. B. 636. 


Sub-sect. 2. — Title to Foreign Immovables 

NOT DIRECTLY IN ISSUE. 

335. Contract relating to land — Covenaat to 
pay rent — Land In Ireland.] — Action of covenant 
cannot be brought in England for rent reserved on 
a lease of lands in Ireland. — ^Barker v, Damer 


PART IV. SECT, 1, SUB-SECT. 2. 

y liiffht to personalty — Depending 


on title to land in foreign country .] — 
MoLaebn V. Ryan (1»75), 30 U. C. K. 
307.— CAN. 


X. ,] — The title to per- 

sonalty in a foreign State depended 
upon the right to land in the foreign 
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(1691), Carth, 183 ; 8 Mod. Bep. 336 ; 1 Salk. 80 ; 
1 Show. 192 ; 91 E. R. 76. 

Aniwiations: — Oonsd. Wey v. Rally (1704), 6 Mod. Rep 

104; LicUneld (’orpn. r. Slator (I74:i), WilloB, 4H1 ; 

Vincont r. Godtjoii (1854), 4 Do (i. M. & U. 546. Refd. 

Loudon Corpn. v. Colo (1798), 7 Term Hop. 583 ; ('Joni- 

naiihiu do Mooamblquc v. BriMsh Houth Africa Co., Do 

Houfla V, British Houth Africa Cu., [18921 2 Q. 13. 358. 

Mentd. Tovey v. Pitcher (1690), 2 Vent. 234 ; Stevenson 

r. Lambard (1802), 2 East, 575. 

330. Agreement to cor tribute to cost 

of works — Foreign land.] — Claim stating that pltfs. 
<fe defts. were eacli of them limited cos., with 
regist/ered offices in London, that the action was 
brouglit for rent of a railway station in Buenos 
Ayres, into possession of which the defts. were put 
by the pltfs,, & for part of the cost of constructing 
lines of railway approaches to the station. 
Defence, that the pltf. <fe deft. cos. were domiciled in 
the Argentine Jiepublic, <fc carried on business 
there ; that the premises in question were con- 
structed on land which was the proi3crty of the 
republic, & that pltfs. and defts. were joint con- 
eessionai!*es under the republic of certain easements 
appurtenant thereto) ; thaf^ the construction of 
the premises was directed by the government of the 
rej^ublic, & was for the benefit & convenience of the 
citizens of Buenos Ayrt^s, &- that by the laws of the 
republic powers of adjusting all riglihs arising out 
(if the construct/ion, & applicable to the claim of the 
l)ltfs. were vested in tlie government, & that the 
contract (if any) as to the cost of the construction 
was made at Buenos Ayres, A was subject to the 
law of the placcj of contract, that the republic 
had assuriKMl jurisdiction over the pltfs.’ claim : — 
Jfehl : the defence was bad, as bcjfh parties to the 
action werc^ witliin the jurisdiction of the English 
ets., & the facts alleged did not show that the 
Argentine Bex>ublic had exclusive jurisdiction over 
the claim. — BcTENos Ayres & Ensenada Port Ry. 
Co. V , Northern Hy. Co. op Buenos Ayres 
(1S77), 2 Q. B. D. 210 ; 1(5 L. J. Q. B. 224 ; 3(5 
L. T. 148 ; 25 W. R. 367. 

337. Implied contract or obligation — 

Damages for waste - Foreign land.] — 'J’hc 
poss()ssor of Austrian entailed estates died domiciled 
in A left proi»<Tty in England. By the law of 
Au.stria the possessor is under an obligation to hand 
over the jirojierty to the successor in as good a 
state as when he rt*ceived it, & is liable for def/criora- 
tion, whether voluntary cir permissive, unless it 
oeemrs without any fault of his, lie is entitled to 
comj)ensation for improve ‘merits mad<^ by him. 
The successor brought a creditor’s action in England 
against the English executrix, in which it was 
admitted by the parties that there was some 
(h‘tei*i(3ration, A- also that, some iinirrovemeuts 
had bcM^n made. North, .T., made a decree for 
administration witir liberty to pltf. to take pro- 
cof ‘dings, in the cts. of tlio countries in wliich the 
ost.ate.s were .situate, to establish Uio amount of his 
claim : — Held : the objection that^ the pltf.’s claim 
was for a tort analogous to waste, A therefore, 
according to English law, died with the peraon, 
& could not be enforced in an English ct., was 
not sustainable, for the deteriorations were not 
tD be regarded as tort;8 but as breaches of an 
obligation in the nature of an implied contract. 
But the accounts in an administration suit ought 
not to be directed till it wiis ascertained that 
a sum was due tD the pltf. — B atthyany v. 
Walpord (1887), 36 Ch. D. 260 ; 56 L. J. Ch. 881 ; 
67 L. T. 206 ; 35 W. R. 814, C. A. 

Annotation: — ^Beld. tie Piomy, Whltwhani v. Piercy (1894), 

64 L. J. Ch. 249. 


Equitable jurisdiction.] — See Sect* 2, sub- 

sect. 4, post, 

2.- EQUITABLE JURISDICTION IN 
PERSONAM. 

Sur-.sec:t. 1. — In General. 

338. General rule — Colonial land.] — This ct. 
having jurisdiction in personam upon equity arising 
out of transactions concerning lands abroad, 
particularly if in tlie British dominions, a purchase 
of an estate in the West Indies by a creditor under 
Ills own execution was upon the circumstances 
held only a sc ^rity for the debt, the exjienses of 
the proceeding A incumbrances paid by him, with 
interest ; A subject thereto a reconveyance was 
decreed. — Cranhtown (Lord) v, Johnston (1796), 
3 Ves. 170 ; 30 E. R. 952. 

Annotations : — Oonsd. White v. Hall (1800), 12 Vos. 321; 
Norton v. Florence Land & PubUo Worto tJo. (1877), 7 
Oh. D. 332 ; Mercantile Invoatment & General Trust Oo. 
t). River Plato Trust Loan & Agency Co., (1892] 2 Ch. 303 ; 
Black Point SyiMlIoate v. Kastem Concessions (1898), 79 
L. T. 658 ; British South Africa Co. v. De Beers Con- 
solidated Mines, riOlOJ 2 Ch. 502. Reid. Houlditch v. 
Doneprall (1834), 2 Cl. & Pin. 470 ; J?c Courtney, Ex p. 
Pollard (1840), 4 Deao. 27 ; LlvoriJOol Marine Credit Co. 
V. Hunter (1868), 3 Ch. App. 479 ; He Hawthorne, Graham 
t\ Massey (1883), 23 Ch. D. 743 ; British South Africa Co. 
V. Companhla do Mocambimie, [1893) A, C. 002 ; Duder v. 
AmHlerdamsch Trustees Kantoor, [1902J 2 Ch. 132 ; 
Bank of Africa v. C-ohon, [1909] 2 Cb. 129. 

339. .1 — As a general rule an Engli.sh 

ct. will not adjudicate on questions relating to the 
title to or (.he right to the possession of immovable 
property out of the jurisdiction of that ct. ; A the 
exceptions to this rule depend on the existence 
between the parties to the suit in England of .some 
personal obligation arising out of contract or 
implied contract, liduciary relation, or fraud, or 
other conduct which in the view of an English Ct. 
of Equity would bo unconscionable, A do not 
depend for their existence on the law of the locus 
of the immovable property. In 1831 D. entered 
into a marriage contract wi(/h T. in France, both 
of them being domiciled French subjects. Pltf., 
the only son of this marriage, alleged that according 
to French law T. thereby became entitled to one- 
half of the after-acquired property of D. A to a 
life interest in tlie other half of the property. In 
1836 D. went to India, A in 1839 went through a 
form of marriage with X., on whom A on others 
ho by a settlement made in 1865, of which defts. 
were tru.steos, conferred interests ir) immovable 
I)ropcrty in Madras. D. died in 188.5 A T. died in 
1800. In 1 893 an official in Madras, who was not a 
party to the English action mentioned below, took 
out letters of administration in India of the estate 
of T. which vested all her movable A immovable 
proi)erty in Madras in him. In 1907 pltf. took out 
letters of administration of the estate of T. in 
England. Pltf. A defts. being all in England, pltf. 
in an English action sought to impeach the settle- 
ment of 1865 as being contrary to the law of 
Franco A in contravention of his rights t>here- 
under : — Held : the action ought not to be enter- 
tained. — Desotiamps V. Miller, [1908] 1 Ch. 856 ; 
77 L. J. Oh. 416 ; 98 L. T. 564. 

340. Land In Scotland.] — (1) The prin- 

ciples which govern the Ch. Ct. upon questioi^ 
of jurisdiction are analogous to those of the civil 
law, A the ct., therefore, has power to entertain a 
suit if the domicil of deft, is within the territorial 
jurisdiction of the ct., or if the subject-matter 
of the suit is situate within the territorial 


Btate : an action was brought in the a suit agaiust a party snhject to its purpose of determining the right to 

domestic ct. for trespass 1o the person* Jurisdiction, to try incidentally the the personalty. — H ava Loo t». No a Paw 

ally ; — Held : the ct, had a right, in question of title to the land for the Loo (1866), 6 W. U. 4. — IND, 
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Conflict op Laws. 


Sect, 2 . — Equitable jurisdiction in pcrsoiiam: Sub- 
sects. 1, 2 (£’ ll] 


jurisdiction of the cd ., or if the contract souglit to 
be enforced was entered into witliin tlie territorial 
jurisdiction of the ct., hut if neither of these circum- 
stances exist, the ct. lias no jurisdiction. 

In a suit where the subject was immovable 
property situate in Scotland, tV; the contract sought 
to be enforced was entered into & to be performed 
in Scotland, & defts. were domiciled in Scotland : — 
Held : the ct. had no jurisdiction to cuitertain the 
suit ; (2) upon (luestions of jurisdiction, Scotland 
is a foreign country; (3) the statutory power of 
serving a deft, out of the jurisdiction, & proceeding 
in Ills absence, did not give the ct. extended juris- 
diction so as to enable it to determine the subject- 
matter of the suit ; (4) where deft, had been 

served with a subpwna out of the jurisdiction, he 
was entitled to demur for want of jurisdiction, 
instead of moving to discharge the order for 
personal service abroad. — Oooknky v, Andkrson 
(1803), 1 l)e U. J. & Sm. 305 ; 2 New licp. 140 ; 
32 L. J. Ch. 427 ; 8 L. T. 295 ; 9 Jur. N. S. 730 ; 

1 1 W. R. 028 ; 40 E. R. 140, L. C. 


Annotatums :-~‘A8 to (1) Folld. Blake v. Blake (1870), 18 
^V. n. 044. Consd. Mathael v. (lalitzlri (1874), 1.. H. 18 
Ecj. :M() ; lie Morion, Exp. Ilobcrtson (1870), L. U. 20 Eq. 

; Compunhia do Mocauibniue i;. British South Afriea 
C’o., 1)0 Sousa V. British .S<uitli Africa C(>., fl802j 2 Q. B. 
358. Reid. He. Hawthorne, Graliaui r. Massey (1883), 23 
Ch. 1). 743 ; Dobson v. Ecsti, Uasini. 11801] 2 g. B. 02 ; 
Tunibull V. Walker (1802), 07 L. T. 707. As to (3) Consd. 
Aational Insce. & Investment. Assocn. v. (^arstaim (1803), 
2 New Rep. 348 ; Stcole v. Stuart (1803), 1 Ileni. A' M. 
703 ; Norris v. Cotterlll (1804). 5 Now I{t‘p. 215. Folld. 
Eoley V. Malllardel (1804), 1 Do G. J. & 8ni. 380 : .Samuel 
r. Rofrors (1804), 1 J)o G. J. & Sm. 300. Consd. & N.P. 
Drummoml v. Drummond (1800), 2 Ch. App. 32. Consd. 
Gibson v. Eisher (1807), L. R. 5 Eq. 51. Refd. Curtiss r. 
Grant (1803), 0 Jur. N. S. 700 ; Bailie v. Blanchet (1801), 
4 Now Rep. 48 ; Turner v. Sowdon (1804). 10 L. T. 00 ; 
Central It abroad & Bankine: (^o. of Geoitfia v. Mitelicll 

452 ; Henderson v. Campbell (1805), 
13 W. R. 704 : lie Bustleld, Wbal<*y v. BuKtloUl (1880), 
32 Ch. J). 123. Generally, Mentd. He Herefordshire 

Banking (^o. (1807), L. R. 4 Eq. 250. 


341. Against third party — No privity of contract 
— Third party with notice — Specific performance.] — ■ 

(1) A suit, by a pltf. in England, against defts., 
also residing in England, to enforce a lien on real 
estate in Prussia, can only bo sustained by special 
circumstances arising out of the dealings between 
the parties ; but where no privity exists between 
pltf. ^ defts., Ac wliere the princi])al parties are 
foreigners, Ac not amenable to the jui'isdiction of 
the ct., the bill will be dismiss(;d. 

(2) If a pltf. ill this ct. mak<‘s out a case which 


entitles liim f-o a declfiration of lien upon the real 
e.state of a deft., out of the jurisdiction, this ct. 
will make it, Ac in some cases will grant a rec(*iver ; 
but it will leave pltf. to make it available or not, 
as he can, by means of the foreign tribunals. 

(3) The cts. of this country will assist foreign 
tribunals to unravel complications ; Ac tliey will, so 
far as the law allows, Ac so far as their jurisdiction 
extends, carry into effect the judgments of foreign 
cts. when legally brought under their cognisance.— 
Norrls V. (Dambres (1801), 3 Do G. F.. A: J. 583 ; 
4 L. T. 345 ; 7 Jur. N. S. 089 ; 9 W. R. 794 ; 45 
E. K. 1004, L, V. 


Arm^tations : — As to (1) Gonsd. Cookuey r. ArulerHon (18(»2), 
31 Bottv. 452 ; Dudor v. AiUHtordamsch Trustees Kautoor, 
|19()2] 2 Ch. 132 ; Deschamps r. Miller, 11 1)08 j 1 Ch. 85G. 
Reid. Coed V. Cood (18«3), 3 New Rep. 275 ; Matthaei v. 
Galitzln (1874), L. R. 18 Eq. 340 ; He Hawtiioriie, Graham 
V. Massey (1883), 23 Ch. D. 743 ; C.^ompauhia de Mocam- 


biqiie r. British South Africa Co., De Housa v, British 

South Africa Co., [1802] 2 g. B. 358 : Bank of Africa r. 

(^oheu, [1009J 2 Ch. 120. Oencrally, Mentd. Whitaker v. 

Forbes (1875), L. R. 10 C. P. 583. 

342. Good title acquired by foreign law.] - 

Indian Registration Act XX. of 1800, makes void 
all instruments relating to real estate in India 
wliich ought to have been registered under the 
Indian Registration Act, XVI. of 1804, but were 
not so registered, Ac destroys all equities arising 
out of them. A. being resident at Madras, in 
1805 executed a d(;ed by which lie conveyed land in 
India to pltfs. A: covenanted for further assurance. 
The d(ied was not registered under tlie Indian 
Registration Act, 1804, which provides that if 
such a deed be not registered it shall not be received 
in evidence in any ct-. in India. In 1800 A. mtged. 
the same land to defts., wlio had notice of pltfs.’ 
conveyance, Ac defts. registered the mtge. d(»ed 
under the Indian Registration Act, IStHi. Pltfs. 
filed a bill to enforce the cov(*nant for further 
assurance again.st dcifts. : - Held : pltfs. had no 
equity against defts., Ac the biU was dismissed. — 
Sernble : independently of the operation of the 
Indian Registration Act, 1800, as pltfs.’ deed was 
forbidden by the Indian Registration Act, 1801, 
to be received in evidence in India, it could not be 
sued on in England either as a deed of conveyance 
or as a deed of covenant for further assui*auce.- - 
flic'KB V. Powell (1809), 4 Ch. App. 741 ; 17 
W. R. 449, L. (k 

Amiotation : — Reid. British South Africa Co. v. Do Beers 

CouHolkiatod Mines, IIOIOJ 1 Ch. 354. 

343. To order sale of land outside jurisdiction.] 

In a suit by applts., being nitgees. of a division 
of 180 miles of respts.’ i*ailvvay tSc of its n^venues 
subject to working expenses, for a sale of the 
division Ac for a receiver Ac other iH‘li(‘f 

Held : this division of 180 miles was by the law of 
Canada applicable to the railway a section capable 
of sale in its entirety, but that the j)rovincial ct. 
had no power to order a sal(‘. part of tlie s(‘otion 
being within Ac i>art without its jurisdiction. — - 
Grey v. Manitoba Ac North VViostern Ry. (’o. of 
Canada, [1897] A. C. 254 ; 00 E. J. P. C. 00, P. C. 

To restrain proceedings in foreign courts .] — See 
Part XVL, Sect. 5, post. 

344. Service of writ outside jurisdiction -Effect 
of — Jurisdiction not extended.] — (.'ookney v. 
Anderson, No. 310, ante. 

345. -Since the ct. has the 
same jurisdiction with j'egard to any contract made, 
or e<iuil y between, persons in this country, respect- 
ing lands or assets in a foreign country, as it has 
where the lands or property are situate in England, 
to allow service of the writ out of the jurisdiction 
in a case within tlie terms of Order xi., r. 1 (g), is 
not to extend the jurisdiction, but to enable the 
old jurisdicition to be exercised in cases wliere 
formerly this jurisdiction could not have been 
exercised by reason of defective rules of procedure. 

In an action against (i) a Dutch corpn., trustees 
of a debenture deed, (2) the receivers appoin»od 
und<‘r tliis deed, resident in England, & (3) an 
English CO. liaving jiroperty Ac assets in Brazil, to 
enforce an alleged prior equitable charge, made* in 
England, upon property Ac assets in Brazil, Ac now 
vested in the first deft. : — 

Held : as first defts. were necessary A^ proper 
parties to the action, within the tisrms of Order 
xi., r. 1 (g), Ac as the cf-. had jurisdiction to grant 


PART IV. SECT. 2, SUB-SECT. 1. 

^ 343 i. itrdcr sale of land imt of 
jurisdiction — Enforcement of mechanic's 
Uen.] — Whore lands aro out of the 
jurisdiction, tlie ct. cannot alToct 
them otherwise tJian l> 3 " procccdlriffs 


in personam, Ac cannot enforce a 
moclianic’fl lien by sale of land out of 
the j urisd ictio ii. — (.^i a n w k ’ k t>. H u ntek 
(1884), 1 Man, L. K, 303.- CAN. 

343 ii. .1 — The ct. will not order 

a sale of laud over which it has not 


j territorial Jurisdiction, not bcingr able 
I to Bupervisc or deal olfoctually with 
llie many matters which are usnol 
ordinary incidents of a sale.- •STRANCUi 
r. Radford (1^88), 15 O. R, 145,— 
CAN, 
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the relief asked, service of ilie writ on Jirsi deft, 
ought to be allowed ; &, on the ax)plication of 
pltfs., a receiver of the assets in the debenture 
deed was also appointed. — Duder v, Amster- 
DAMScii Trustees Kantoor, |1902J 2 Oh. i:i2 ; 71 
L. J. Ch. 618 ; 87 L. T. 22 ; 50 W. R. 551. 
Anmjtaiion: — ^Distd. Bank of Africa r. Colicn, [1909] 2 Ch. 
129. 

When allowed.] — See Practice and I^ro- 

CEDURK. 


Sub-sect. 2. — Trusts relating to Foreign 

Immovables. 


346. To decide existence of trust.] — Testator 
domiciled in a British Colony left real & personal 
property in the colony. In an action instituted 
in England by the heir-at-law &- next of kin of 
testator against persons who had taken posse.ssion 
of the pei'sonal & real (jstai.e in the colony of 
testator, all parties to the action being resident in 
Kn gland. 

Held: the English ct. ha<l jurisdiction in the 
action to determine (1) as tx) the title to the real 
estate as w'ell as the personalty situate in the 
colony, tlie two being so mixed together under the 
will that they could not be d(^alt with separately, 
(2) as Gj whether a trust of the real estate had beem 
created by the will or not. — He. Clinton, Cijnton 
V. Clinton (1903), 88 L. T. 17 ; 51 W. R. 310 ; 19 
T. L. R. 181 ; 47 Sol. .To. 430. 

347. To enforce trust.] — After two verdicts & 
judgments in Indand touching the matters of a 
bill now brought in England to enforce a trust 
of liinds in Ireland. 

Held: the ct. had jurisdiction & the judges in 
England were? proper (!XiK)sitors of the Irish Jaw% — 
Kildare (Eord) v, EuhtA(u<: (l()80), 2 Cas. in Ch. 
188; 1 Eq. Cas. Abr. 133; 1 Vern. 437 ; 22 

E. R. 905, L. C. 

AiniofdfionH : -Refd. Oanrftown v. Joliusloii (1790), 9 Vos. 

i7(* ; lIoIrnoH r. II. (18(51), r> L. 'P. r)48 ; liritiHli South 

Africa (Jo. ik CoiiipaiiJiia do JMocanibhiuo, (1893] A. C. 

(102 ; Black Point Syndu^at-c r. EaKpM’Ji Coru'cssions (1898), 

79 L. T. (5ri8 ; Duder u. Ani'^terdainsch 'JVuHtecH Kantoor, 

(19021 2 Ch. 1,32. 

348. --- — Colonial land. I — In an action to (m- 


forco against ]*eal estate in Trinidad tli(i trusts of a 
creditor’s deed (which had been established by a 
fornuir suit in tlic C)t. of C'h.), (lefts, were persons 
in whom the legal estate w’as outstanding, one of 
them being a British subject r<;sident in Trinidad. 


The other (lefts, resided in England. An opinion 
W'as given by a barrister practising in Trinidad 
that the benelicial interest in tlie real estate there 


was bound by the deed. 'The writ had been served 
on those (lefts, who were in England : — 

Held : leave could be given Id serve the writ on 
the deft, who was in Trinidad. — .Tenney v. 


Mackintosh (1880), 33 Ch. B. 595 ; 55 L. T. 733 ; 
35 W. R. 181 ; subsequent proceedings (1889), 
01 L. T. 108, C. A. 


349, ,] — Testator domiciled in Scotland, & 

possessed of a large personal &- some heritable 
property in Scotland & of a comparatively small 
personal property in England, by wdll made in 
Scotch form appointed sevej*al persons to be exors. 
& trustees, some of whom resided in England & 
some in Scotland. The iruste(;s obtained a con- 
firmation of the will in Scotland, & the confirmation 
was sealed by the English Court of Probate under 
Confirmation of Exors. (Scotland) Act, 1858. An 
infant legatee resident in England brought by bis 
next friend an action here to administer the estate, 
&- the writ was served upon some of the trustees 
in Pjngland, & (under an order) upon the Scotch 
trustees in Scotland. 'IMie trustees appeared 
without prote. & took no steps to discharge the 
order, but obtained an order of reference to inquire 
whether the further jirosecution of the action 
would be for the heru^it (if infant pltf. ; upon 
which an order (not appealed from) was made for 
ilie further prosecution of the action. The trustees 
1‘emoved aU the English iiersonalty into Scotland 
before the action came on for trial: Held: the 
English ct. had jurisdiction to administer the 
trusts of the will as to the whole estate, both Scotch 
& English ; k. as no proceedings were pending 
in a Scotch ct. (if sucli wore possible) by which 
the intercists of infant pltf. could have b(5en eciually 
protected, the jurisdiction was not discretionary, 
but the (lecroe was a matter of coui'se. — Ewing 
V. Orr Ewing (1883), 9 App. Oas. 34 ; 53 L. J. 
Oh. 435 ; 50 L. T. 401 ; 32 \V. R. 573, JI. 1^. ; affg, 
S. O. sub nom. He Orr Ewing, Orr Ewing r. Orr 
Ewing (1882), 22 (3i. 1). 450, O. A. ; subsequent 
proceedings (1885), 10 App. Cas. 453, 11. L. 
Atinoiaiiohs : — Consd. He. Bawthoruo, Graham r. Massey 
(1883), 23 (Jh. D. 713: He Lane, Lane v, Hobiri (1880), 55 
L. T. M9 : He Artola Ilermanos, Exp. Antin') (JJmlo (1899), 
21 g. B. I). (510. Refd. He Matliesou (1884), 51 L. T. ill ; 
British Stmth Africa (!o. v. Companhia tie Mocambitiue, 
11893J A. C. G02 ; A.-G. v. Johnson, (1907] 2 K. B. 885. 


350. - — Land in Scotland — Devise to English 
trustees- Necessity for application to Scottish 
court.] — As tJie Scottisli 'lYusts Acts do not apply 
to English trusts, it is necessary to invoke the 


“ nobile offieiutn ” 


of tlie (4'. of Session in oi'der to 


confer formal authority upon English trustees to 


deal with iand situate in Scotland. — He. FGRRES'r, 
Forrest v, Forrest (1910), 54 Sol. .To. 737. 


351. To impeach settlement — Colonial land.] — 

Bescuamrs V, Miller, No. 339, ante. 


To appoint trustees — Compound settlements.] — 

See Seitlements. 


To make vesting orders — In respect of land In 
Scotland, Ireland & Colonies.]— Nrc Trusts and 
Trustees. 


Sub-sect. 3.— Mortgages of Foreign 

Immovables. 

See^ also., Sect. 3, 

352. Action for foreclosure — In England- 


PART IV. SECT. 2, SUB-SECT. 2. 

3471. To enforce trust — Foreign land.] 
— Pltf. sued in a ct. in B.I., to ostablisli 
his rUfht to a sharo in ttm income 
derived from land situato outnido B.T., 
but rooolvod by deft, within the 
jurisdiction of B.I. ot. ; — lleld : Mui 
suit was wKliln the jurisdiction of tlie 
Court, there being ao dispute as to 
title. — Ka-suinath Govind r. Anant 
Sjtahamboa (1899), I. L. R. 24 Bom. 
407.— IND. 

ility of 

surrender for truHl Testator 

died domiuiled in S., leaving Jieritablo 
Sc movable proj>erty there, movable 
& immovable property in A. His 
will contemplated a sale of his A. 
imij)ovableB by his trustees. The 


A ets., ap]ilyiug the A. law, which did 
not recognise trusts witli reference to 
immovable property in A., declared 
testator’s will null Sc void in so far as 
it dealt witii liis A. iminovablew, & his 
children each took an etpial share of 
A. estate as his nee.Chsaj’y heirs under 
A. law. ()no daughter claimed legitim 
in S., wliieh did not alTeet. tlui light- <)f 
iicr children to the fee of Jicr share, & 
wap paid Jier legitim out of testator’s 
movable estate, in addition to her share 
of the A. immovable property taken 
by her as one of the neeesKary heirs. 
The otlier eliihlren of Utstator <.*laimed 
tJio provisions in their favour uiidej* 
his test-ameutary writings, but main- 
taliUMl tliat tliey were not bound to 
make available for the purpose of 
fixing tlie share of the testator’s 


estate loft In fee to hi'^ grand-childi’on 
the shares of tlie A. immovable estate 
taken by them as n<*cesHary heiro : — 
Held: they, being unfettered owners 
of such shares taken by them as 
no(‘,<‘ssary heirs, Sc. Ixdng a])lo to make 
those shares available for the purpose 
of t-<is(,at.or's testamentary writings, 
(‘ould not claim the hoquosts in their 
favour unless tliey made available their 
sliar<\s of the A. property for the 
purptiso of the testator’s testament-ary 
writings.” Bnowx r. Gkkcson (1919), 
5G 8e. L. It. 333.- -SCOT. 

PART IV. SECT. 2, SUB-SECT. 3. 

352 i. Aetion for foreclosure — In 
domestic court Murtaagr. of foreign. 
Zw/id.J— -In an aetion on a mortgage of 
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Conflict of Laws. 


2 . — Equitable jurisdiciiou in personam: Svb- 
sects. 3 efc 4.] 


Mortgage of Island of Sark.] —Bill that deft, might 
redeem a mige. of the island of Sark, or be fore- 
closed. Deft, pleaded to the jurisdiction of the 
ct., that the island was part of the Duchy of 
Normandy, & had laws of their own, & were under 
the jurisdiction of the cts. of Guernsey. Plea 
overruled, because the mtge. was of the whole 
island, & for that deft, was served here, for equitas 
agit hi personam. — Toller v. Carteret (1705), 
2 Vern. 494 ; 1 Eq. Cas. Abr. 134, pi. 5 ; 23 E. R. 
916. 


Annotations : — Consd. Derby v. Atl»ol (1741>), 1 Ves. Son. 202. 
Refd. Houldltch V. Doiicsral (18.S4), K Bll. N. S. 301 ; 
Portarlin^oii v. Houlby (1834), 3 My. & K. 104 ; l^agrot r. 
Ede (1874), L. IL 18 Eq. 118 ; Re Hawthomo, Graham v. 
MasBoy (1883), 23 Oh. D. 743 ; IlrlflBh South Africa Co. v. 
Do Boers Consolidated Mines (1910), 80 L. J. Ch. 05. 


353. Charge on or mortgage of 

colonial land.] — A foreclosure decree being a decree 
in personam depriving the mtgor. of his personal 
right to redeem, the ct. has jurisdiction to make 
such a decree in respect of a mtge., between an 
English mtgor. & rntgec., of land in one of the 
colonies. — Paget v. Ede (1874), L. H. 18 Eq. 118 ; 
43 L. .1. Ch. 571 ; 30 L. T. 228 ; 22 W. R. 625. 
Annoiuiums : — Consd. British Houtli Africa Co. v. De Boers 
('onsolidatod Minos (1910), 80 L. .T. C3i. 65. Refd. lie 
Ilawtliorno, Graham v. Massey (1883), 23 Ch. J). 743. 


354, Land grant mortgage 

bond.] — Bawtreev. Great North-West Central 
Ky. Co. (1898), 14 T. L. R. 448, C. A. 

Annotation : — Consd. Dndcr v. Amsterdam sch Trustees 
Kantoor, [1902] 2 Ch. 132. 


355. In colonial court — Prior redemption 

action In England — Injunction.] — Injunction (on 
terms) granted to restrain mtgees. of a West India 
estate from proceeding on a bill of foreclosure in 
the colonial ct., filed after a decree made in this 
ct., which direct/cd an inquiry to ascertain the 
amount of the mtge. debt, on a bill to redeem ; all 
parties being in tliis country. — Beckford v, 
Kemble (1822), 1 Sim. & St. 7 ; 57 E. R. 3. 

AnnoiatUms -'Exilild. Carron Iron Co. v. Maclarcn (18.5,5), 
5 H. L. Cos. 410. Refd. Ksdullo r. Kynoston (1836), 
DonnoHy, 52. Mentd. Buubury v. Bunbury (1839), 1 
Bcav. 318. 


Restraint of foreign proceedings generally.] — 

Eee Part XVI., Sect. 5, sub-sect. 2, post, 

356. Payment of mortgage debt — Out of pro- 
ceeds of sale — Mortgage not complying with lex 
loci rel sitae — Mortgage completed in England.] — 

Bkpts. deposited with a creditor the title deeds of 
a real estate in Scotland, accompanied with a 
written agreement to secure the payment of the 
geniq-al balance ; both parties being resident in 
England, where the transaction itself took place. 
By the law of Scotland, no lien or equitable mtge. 
on real property is created by such a deposit : — 
Held : nevertheless, the contract being made in 
England, by contracting parties domiciled in this 
country, which was also the domicil of the 
assignees under the bkey., the estate was charged, 
with the equit^ible mtge., & the assignees were 
bound to pay to the creditor the amount of the 
proceeds of the sal© of the estate. — lie Courtney, 
Ex p. Pollard (1840), 4 Deac. 27 ; Mont. & Ch. 
239, L. C, ; revsg. (1837), 2 Deac, 307 ; subsequent 


proceedings (1840), 1 Mont. D. k, Do G. 204, Ct. 
of R, 

Annotations Expld. Re Bichardsou, Ex p. lliohardeon 
(1839), 3 Deac. 496. Distd. WatorhouBO v. StaziHfleld 
(1851), 9 Hare, 234. Expld. Norton v. f^oreuco Land Sc 
Ihibllo Works Co. (1877), 38 L. T. 377. Dlltd. Re Hart. 
Ex p. Fletcher (1878), 26 \V. R. 843. Consd. Duder v. 
Amsterdamsch TniHtees Kantoor, [1902] 2 Oh. 182 ; 
Bank of Africa v. Cohen. [1909] 2 Cli. i29. Ri^, Re 
Hawthorne, Graham v. Massey (1883), 23 Ch. D. 743 ; 
British South Africa Co. v. De Beers Consolidated Mines, 
[1910] 2 Ch. 502 ; Bro\vn v. Grogson, [1920] A. 0. 860. 

357. .] — 8. k Co., who were 

merchants in London k Shanghai, applied to the 
applts., who were merchants in Prussia, to open 
a credit on their behalf for £5,000, k offered t-o 
deposit with them as a security the title-deeds of a 
house at vShanghai. The negotiations were ccmi- 
menced verbally, when all parties were in Prussia, 
but were concluded, after some correspondence, 
by a letter written by S. & Co. to the applts. from 
liondon, inclosing the title-deeds of the house in 
Shanghai. Applts. accordingly accepted bills 
drawn by S, k Co. k payable in London. »S. k Co. 
shortly afterwards became liquidating di;btors, a 
considerable sum b(‘ing tlum due to tlu^ applts. on 
the bills. No conveyance or memorandum of the 
deposit was made at the British Consulate, at 
Shanghai, but the house remained registered in the 
name of S. k Co. Applts. accordingly applied for 
an order that the trustee in liquidation should 
convey the house to them. Evidence was adduced 
that, according to the law of Prussia, the contract 
was binding personally on 8, k Co., but that, as 
the necessary formalities for perfecting the security 
at Shanghai had not been gone through, applts. had 
no mtge. or lien on the house : — Held : tJie contract 
must be governed by English law, k applts. had a 
good security on the Imuse by the deposit of the 
deeds (Mkllish, L.J.) : — Held: whether the con- 
tract was governed by English or by Prussian law, 
the contract was pei’sonally binding on 8. k Co.^ k 
could be enforced against their tnistee in liquida- 
tion ; and the Ct. made an order to sell the house 
k p^ the proceeds to applts. (Mellish & James, 

L. J.L). Re 8CHEIBLER, Ex p. Holthausen 

(1874), 9 Ch. App. 722 ; 44 L. J. Bey. 20 ; 31 L. T. 
13, L. J J. 

Annotations:' — Refd. Bank of Africa v. Cohen, [1909] 2 Ch. 
129; Biitish South Africa v. Do BtM[5i*8 (Jonsolitiatcd 
Minos, [1010] 1 Oil. 354. Mentd. Mercer v. Vans (Joliua 
(1897), 4 Mans. 363 ; Towell v. Marshall, I’arkea, 11899] 1 
Q. B. 710 ; Re Bastable, Ex p. Trustee, [1901] 2 1C. B. 
518. 

353. Obligation of mortgagee to produce 

securities for Inspection — Mortgage of colonial 
land.] — Bill by the owner of an estate in Denuirara, 
against an incumbrancer thereon, to restrain him 
from enforcing payment in tliis counti'y of notes 
whicli Ixad been given for part of the debt, on the 
ground that the encumbrancer could not deliver 
up the gross copy of the acts of hypothecation, 
which it was alleged was necessary to a valid 
discharge. The common injunction was obtained. 
The answer admitted that the incumbrancer had 
no gross copy in his possession, k that a second 
gi* 08 s copy would not be issued by the ct. without 
indemnity ; but it did not state for what purpose 
or in whoso favour the indemnity was required, 
or that gross copies had not been actually taken out 


lauds Bituaie out of O., judifuient 
of lorocloflurc will be granted ngainflt 
a deft., residing therein, such Judgment 
merely operating in personam aa an 
extinguisnment of a personal right. — 
Strange v. ItADFoim (1888), 15 O. H. 
145.— CAN. 

b. Pau'tncni of nwrlgaoe debt — 
Mortgagor in defanlt to ma<':e convey-' 
ance of foi'tign land8 .\ — Whore in a suit 


on a mortgage covering lauds In O., k 
also in Q., mortgagor waived his right 
to claim a sale of the property & elected 
to Jiavo a decree of foroclosure pro- 
nounced, tlio domeetic ct. ordered, on 
default being made in payment, that 
deft, should execute to pltf. sucli 
conveyance os wuiild vest fn lilm all 
the estate or interest of deft in the 
lands in Q. — BiiveoN v. Huntington 
(1877), 25 Gr. 265.— CAN. 


0 . Action for redemption — In 
domestic covrt — Mortgage of foreign 
lands.}— A creditor who has recovered 
judgment in M., who has a lion on 
the lands of the Judgment debtor 
there, cannot maintain in O. an action 
for redemption of a mtge. on such 
lands in M, as are subject to the lien. — 
Hkndkrson V, Bank of Hamilton 
(1893).20 A. R. 646 ; 23 18. C. 11.716.— 
CAN. 
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in respect of the chf^os which deft, had upon the 
estate, or that any inquiries or searches had been 
made in reference to these questions, or that any 
cancellation or discharge had been entered in 
ct. in respect of the previous payments on account 
of the debt. Pltfs. & deft, had both acted with 
regard to the estate, in their previous dealings 
concerning it, without requiring the production of 
the grosses. The ct. dissolved the injunction upon 
the incumbrancer giving security to indemnify the 
Ijltfs. from any consequences arising from the 
absence of the grosses. 

The cts. of this country will apply the general 
law of this country, being abstractedly just, and 
not exclusively founded upon any peculiar or 
technical rule, to questions relating to lands in a 
colony, where a difleront system of jurisprudence 
prevails, unless it is suggested or shown that the 
laws of the colony are different on the point in 
question ; therefore the mtgee. of an estate in 
Dcmerara was held not to bo bound to produce 
his secuiities for irjspection before payment. — 
Bentinck V. WiLLiNK (1812), 2 Hare, 1 ; 67 
E. R. 1. 

Annotaiifme : — Befd. Sichel v. Ilapliaol (1864), 3 Now Hep. 

662. Mentd. Owen v. Houiaii (1851), 3 Mac. & G. 378 ; 

Beardmore V. Gregory (1865), 12 L. T. 264. 

359. Against subsequent assignee with notice — 

Obligations ” payable to bearer — Action pending 
in local court.] — A company with an office in 
r.<oridon, & having house property at Florence, 
raised, under powers in their articles, a sum of 
money by^ the issue of obligations payable to 
bearer, whereby they purported to bind them- 
selves, their successors & assigns, & all their estate, 
proi^erty Ac effects. rcs<‘rving the right to redeem 
a certain part of the obligations (to be determined 
by drawings) in each of eight successive years. 
Subsequently, by a mtge. in the Italian form, regis- 
tered at Florence, the co. mtged. the property 
to a bank with a lx)ndon office, who had notice of 
the obligations. The bank having taken proceed- 
ings in the tribunal at Floren(;e to enforce their 
mtge., an action was brought on behalf of the 
liolders of the obligations against the company & 
tlio bank, claiming to bo mtgees. of the Florence 
property in priority to the bank. On motion to 
restrain the sale of the propert y ; — Held : if the 
obligations created a charge on the co.’s property, 
they could not be enforced as against the bank 
claiming under a registered mtge. at Florence, & 
the matter being already before the tribunal of tlie 
country wliero the property wtis situated, this ct. 
would not interfere. — NoR'roN v, Floren(5K La.nd 
& Public Works Co. (1877), 7 Oh. D. 382; 38 
L. T. 377 ; 26 W. R. 123. 

Annotations : — ^Exp^Ld. Re Florence Land & Public Works Co., 

Kx p. Moor (1878), 10 Ch. L). 530. Refd. Re Maudslay; 

Sons & Field, Maudslay v. Mandslay, Sons & Field, 1 1000] 

1 Ch. 602. Mentd. British India Steam Navigation Co. v. 

I. K. Comrs. (1881), 50 L, J. Q. B, 517. 

350. Express obligation to satisfy claim of 

incumbrancer.] — Mercantile, Investment <te 
General Trust Co. v. River Plate Trust, Loan 
& Agency Co., No. 379, post 

361. Contract to give legal mortgage — On 
foreign land — Treated as English mortgage.] -(1) An 
English contract to give a mtge. on foreign land, 
although the mtge. has to be perfected according 
to the lex ailKff is a contract to give a mtge., which, 
inter 'paries^ is to be treated as an English mtge. 
subject to such rights of redemption As other 
equities as the law of England regards as neces- 
sarily incident to a mtge. 

(2) The equitable rule against clogging the 
equity of redemption of a mtge. applies to an 
English contract for an issue of debentures to 


secure a loan, & will be enforced against a con- 
tracting party in the jurisdiction although the 
floating security to be created by the debentures 
comprises foreign land where the clog doctrine is 
possibly not recognised. — B ritish South Africa 
C o. V, Be Beers Consolidated Mines, Ltd., 
[1910] 2 Ch. 502 ; 80 L. J. Ch. 65 ; 103 L. T. 4 ; 
26 T. L. R. 591 ; 54 Sol. Jo. 679, C. A. ; revad, on 
other grounds, atib nom, Dpj Beers Consolidated 
Mines, Ltd. v. British South Africa Co., [1012] 
A. C. 52. H. L. 

Annotations FoUd. Re Mackenzie, Maetkenzio v. Edwards- 

Muab, flOll] 1 Oh. 578: Smith, La>vreuoe tn Kit aoii, 

[1016] 2 Ch. 206. Mentd. Krefirlingor v. Now Pataironia 

Meat & Cold Storage Co., [1014] A. C. 25; Jenkln r. 

l^harmaeoutloal Soc. of Great Britain, [1021] i Cli. 392. 

362. Right to execution of legal 

mortgage.] — By a deed of Oct. 9, 1907, a testator, 
in consideration of £1,000, tlien expressed to be 
owing by him to his two sisters, charged all his 
share & interest in an estate in the island of 
Dominica, West Indies, to secure the repayment 
of this sum, & of such further sums as should 
thereafter be advanced by his sisters, Ac lie agreed 
to execute a h^gal mtge, of the property to them to 
secure all such principal money Ac interest wdicnever 
required to do so. On July 18, 1912, a further 
charge for £J ,000 on the same i)roperty was 
indorsed upon the first deed. By his will testator 
gave all his estate wdierciver situated to trustees 
upon certain tmsts, Ac died insolvent in 1913 
without having executed any legal mtge. of the 
property. By the law applicable to immovables 
in Dominica the equitable charge was not sufficient 
to create a valid incumbrance upon this property. 

Upon a summons issued by the two sisters in a 
creditors’ action for the administration of testator’s 
estate : — 

Held : the sisters were entitled to liavo a legal 
mtge, of the foreign land executed in their favour 
to secure the moneys intended to be secured by the 
two documents. The contract was to be con- 
strued by the law of England, & the death of one of 
the parties could not operate to change the law 
by which it was to be construed & pnqudice the 
right of the other party to have specific perform- 
ance. — Re SmTH, Lawrence v. Kithon, [1916] 2 
Ch. 206; 8,) L. J. Ch. 802; 115 L. T. 68; 32 
T. L. R. 546 ; 60 Sol. Jo. 555 ; subsequent pro^ 
ceedings, [1918] 2 Ch. 405. 


Sub-sect. 1. -Contracts relating 'to Foreign 

Immovables. 

See^ alsOy Sect. 3, 

363. Specific performance —Articles concerning 
foreign boundaries.] — Specific performance decreed 
of articles executed in England concerning bound- 
aries of two provinces in America. — Penn v, 
Baltimore (Lord) (1750), 1 Ves, Sen, 444 ; 27 
E. R. 1132, L. C. 

Annotations: — Comid. Norris v. Cliambros (1861), 29 Beav. 
246. Elzpld. Cookney v, AndeTOOii (1862), 31 Beav. 452. 
Consd. Sichel V. Raphael (i864), 3 New Hep. 662; I. H. 
Comrs. V. Angus, I. 11. Comrs. v. Lewis (1889), 23 Q. B. D. 

• 579 ; Companhia de Mocambieme v. British South Africa 
Co., [1892] 2 Q. B. 358 ; Black Point Syndicate v. Eastern 
Concessions (1898), 79 L, T. 658. Rdfd. Piko r. Hoare 
(1763),* Amb. 428 ; Houlditeh v. DonegaJl (1834), 2 
Cl. & Fin. 470 I'ortarliuffton v, Soulby (1834), 3 My. & K. 
104 : Re Courtney, Rx p. Pollard (1840), 4 Deao. 27 ; 
Re Holmes (1861), 2 John. & H. 527 ; Norris v. Chambres 
(1861), 4 L. T. 345 ; Douglas v. Douglas, Douglas r. 
Webster (1871), L. H. 12 Eq. 617 ; Ewing v. Orr Ewing 

i l883), 9 App. Cas. 34 ; Duder v. Amsterdamsch Trustees 
Cantoor, (1902J 2 Ch. 132; A.-G. r. Johnson, [1907] 2 
K. B. 885 ; British Soutli Africa Co. v. De Beers ("on- 
Holidated Minos, [1910] 1 Ch. 354 ; British Controlled 
Oilfields v. Stagg (1921), 66 Sol. Jo. (W. R.) 18. Mentd 
Bayloy v, Edwards (1792), 3 Swan. 703 ; Bedreechund r. 
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Conflict of Laws. 


Sect. 2. — Eguitahle jurindicHon in 'personam: Svb-' 
sects. 4, 6 f 

ElphJnstxme (1830), 2 State Tr. N. S. 370 : MorcautUo, 

Investment & General Trust Co. v. lUver Plate Trust Loan 

& Agency Co. (1892), 61 L. J. Cli. 473. 

364. Sale of foreign land—Enforcement of 

equities against proceeds.] — Watehhouse v, Stans- 
FiELD, No. 305, ante, 

365. Agreement for.] — Noiikis v. 

CiiAMBRES, No. 341, ante, 

366. Injunction — To restrain disturbance of 

possession — Laches by vendor — Effect of decision 
of local court that vendor not bound.]-— A. was the 
administrator of an estate, (o one third of which 
each of his brothers Jl. C, was entitled. In 
1833 A. wrote to B. & olTcring, in order to 

prevent the necessity of accounts the pi*oba- 
biliiy of dispute, to pay each £1,000 for his share. 
B. accepted the offer (\ wrote to say that what- 
ever B. determined would in(‘et his approbation. 

A. A B. acted on the contract as complete, (\ 
never repudiated it or asked for any aci'ounts or 
explanations. B. died in 1S40, in 18.50 O. 

B. 's representatives commenced a suit in Chili 
against A. to recover their shares. Two Chilian 
courts in succession decided that there was a 
contract binding B. but. not C. A., who had 
actively defended the suits in Chili, now came to 
England, tiled a bill, to restrain C. from disturb- 
ing him in the possession 'i/e/d .* (1) C.’s delay 
for seventeen years, A until after Jl.’s death, 
barred his right- to an account according to English 
law A injunction granted. 

(2) The contract being between three domiciled 
Englishmen, was governed by Englisli law, 
althougli the principal subject-matt.(^r was landed 
property in (hili; A; therefore the Chilian decisions 
were not binding upon this ct-. 

A contract between domiciled Englishmen 
relating to real estate in a foreign country, is to be 
detiTinined by the to loci, but a contract between 
an Englishman domiciled A; resident in J^^ngland 
A; an Englishman resident in a foreign country, but 
not Imving acquired a foreign domicil, must be 
governed A construed by the rules of th(; English 
Law. — CooD V. C’ooii (18(53), 33 Beav. 314 ; 3 
New Bep. 275 ; 33 L. J. Ch. 273 ; 9 Jur. N. 8. 
1335 ; 55 E. 11. 388. 

Annotations: — Mentd. Adanifl v. Cluttcrlnick (1883), 31 
W. K. 723 ; Bank of Africa v. Colion, (lOOU] 2 Ch. 12U. 

367. To enforce implied covenant for quiet 

enjoyment.] — In July 189(5 pltfs. entered into an 
agreement with the defts. under which the .sole 
A exclusive right to work certain lands situate in 
the Island of Milos A belonging t.o the defts. was 
granted to the pltfs. for a period of Jive years ; 
the agreement also contained a provision for a 
renewal of the period for three further periods of 
live years each. 

The right conferred by this agreeinont was 
expressed to be granted for the purpose of enabling 


the pltfs. to get A work manganese ; A they were 
to pay by quarterly payments certain royalties 
therefor, A a minimum royalty was fixed. 

Clause 6 provided in the event of any royalties 
being in arrear for three months or a breach of any 
of the provisions of the agreement the defts. might 
determine the licence A ro-cnier the premises. 

On May 17, 1898, a further agreement was made 
modifying the lii’st agreement A providing for the 
payment of the royalties half-yearly on Apr. 8 A 
Oct. 8, in each year, 
j A dispute having arisen between the original 
; grantors of the lands A defts., A the former having 
j requested pltfs. to pay the royalties to them 
i instead of to defts., pltfs. on Oct. 7, declined to 
j pay to defts. the royalties due on Oct. 8, A offered 
I to refer the question to arbn. 

[ Oct. 12, defts. took forcible possession of the 
lands A remained in possession of the same. 
j Oct. 18, pltfs. tendered to defts. the money due, 
but the tender was refused. 

Nov. 2, pltfs. instituted this action A now 
moved for an injunction to restrain defts. from 
taking or keeping possession of the lands in 
question A of the machinery A stock of manganese 
in or about the promises. 

The registered oflices of pltfs, A defts. respec- 
tively were situate in London : — 

Held : if there was jurisdiction to grant tlie 
injunction sought for, such jurisdiction ought to be 
exercised with groat caution; as defts. were in 
actual possession of the lands they ought not to bo 
disturbed A the motion must be refused. — Bbacic 
Point Syndicate, Ltd. v. Eastern (concessions, 
Ltj>. (1898), 79 L. T. 058 ; 15 T. L. 11. 117. 

368. Rescission — Contract dealing with mineral 
rights in foreign country.] — Where a contract deal- 
ing with certain mineral rights in Ecuador was 
signed by the parties thereto in New York City, 
1J.8.A., but expressly provided that it should be 
considered A held to be one duly made A executed 
in London, England: — Held: (1) sucli a contract 
was not made within the jxu’isdiction under Ord. 11, 
r. 1 (r), but was by its terms or by implication to 
be governed by Englisli law ; (2) an ord(;r giving 
leave to serve a writ in an action for rescission of 
such a contract is right, both on technical grounds 
A also on the ground of convenience, A will not be 
set asid(?.— British Controlled Oilfields, Ltd. 

V. Stagg (1921), (5(5 Sol. Jo. (W. K.) 18. 

Title to land directly In issue.] — /S^erSect. 1, ante. 


Sub-sect. o. — Fraud and Inequitable Dealing. 

369, Fraudulent conveyance — Defendant within 
Jurisdiction— Land in Ireland.] — Ct. of equity in 
England will relievo ag.iinst fraudulent con- 
veyances gained of lauds in Ireland, wlum deft, is 
in England. —Arglasse (Lord) v. Musctiamp 


PART IV. SECT. 2, SUB-SECT. 4. 

365 i. Specific pvrforniancc — Sale of 
foreign land — Agreement for.y -Kill v. 
Spraid (1901)), 11 W. L. U. G80; 2 

Alta. L. Li. 148.— CAN. 

365 li. .] — Deft, agreed 

to parohuHe laud in 8, from pltf. 
to ])ay for it In iuHtalinont.fl ; the agree- 
inorit jirovidod for cancellation by 
pltf. upon default, after notj<;c, & a 
covenant that, on (iofaolt, the wliolo 
purchaHC money nliould become pay- 
able. In ar» action In M. to recover 
the bulauee duo upon default : Held : 
the ct. had juriadiction to ordiu* that 
deft, porfonu his contract within a 
reasonable time. — -B uklkv v Kxapi'Kn 


(1910), 13 W. L. li. 7ir>. CAN. 

. 865 iii. .] — ("a.ssim’s 

Estatk V. Cahsim (1914), 36 N. L. K. 
14.— S. AF. 

d. E:r change of foreign land 

for land within jurisdidion —Agree- 
ment /or.l — Pltf., an U.S. roHldent. 
agreed with deft, to exchange lami 
Hituate in U.S.A, for land of deft, 
in (1. ; & brought this action for 

spei^tlflc porformanco of the contract : — 
Held : tlin et. would docroo spocitlc 
porftxrinauce.— Montgomicby w. Hup- 
PICNSBUna (1899), 31 U. It. 433.— CAN. 

©. He»cistn(ni — Sate of foreign 
land — Contract nuule in jurisdiction of 
domestic court.]— Hood's Tkustkiss v. 


H(WT & Df. VjLLUfiiis, flOlOJ T. P. D. 
47 ; L. L. U. 97.— S. AF. 

PART IV, SECT. 2, SUB-SECT. 5. 

369 I. Fraudulent conveyance — Par- 
ties within jurisdidion — Foreign land.] 
-r-An action will not lie in O. by a 
ludgniont creditor t.o sot aside, as 
fraudulent, a conveyance made by 
his debtor of lands situate in a foreign 
country, when the creditor has no 
remedy there, althoxigh all the parties 
reside in (). : whore fraud exists in 
respftct to spciciflc property out of 
the jurisdiction, the ct. will interfere 
where the purileH are within tlie 
jurisdiction, l)y ordering conveyances 
to be made to the persons entitled, 
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(1082), 1 Vem. 76 ; 23 £2. 11. 322, L. C. ; subsequent 
•proceedings^ 1 Vem. 135. 

Annotaiiona: — Refd. Fryar v, Vemon (1724), Cw. temp, 

Kluflr. 5 ; Bamardiston v. Linffood (1740), 2 Atk. 133 ; 

Ci’austown v. Johnston (1796), 3 Vee. 170 ; British South 

Africa Co. v. Conuianhia do Mooambique, [1803J A. O. 

602 ; Black Point Syndicate v. Eastern Concessions (1898), 

79 L. T. 658. Mentd. Portarlington v. Soulby (1834), 3 

My. & K. 104 : Duder v. Amsterdamsch Trustees Kantoor, 

[1902] 2 Ch. 132. 

870. Land in Scotland.] — (1) Toabill 

brought for possession of lands in Scotland, & for 
discovery of the rents & profits & deeds, & fraud 
in obtaining them ; plea to the jurisdiction of the 
ct. bad, on account of not averring that the parties 
were resident out of the jurisdiction. 

As to so much of the bill as seeks possession ; 
the plea over-ruled, without prejudice to the deft.’s 
insisting by way of answer upon the same mat ter. 

(2) The Ct. of Chancery in England, respecting 
lands out of its jurisdiction, cannot enforce its 
decree in rcin^ but enforces it by f^rocess of con- 
tempt in personam & sequestration. — A ncjtjh r. 
Angus (1737), West temp. Hard. 23; 2.5 E. It. 
800, L. a 

Annotalivti: — As to (1) Refd. Black Point Syndicate v. 

Eastern (Concessions (1898). 79 L. T. 658. 

371. Purchase by execution creditor —Of colonial 
land — Purchaser compelled to hold land as security 
only.] — Cranstown (Lord) v, Johnston, No. 338, 
ante, 

372. Setting aside judicial sale under process & 
Judgment of local court— General allegations of 
fraud denied.] — Jurisdiction upon a contract con- 
cerning an estate in a Colony. 

But tile question upon tlie construction of the 
contract, for a security by way of intgo., having 
been before a ct. of competent jurisdiction in the 
CV)lony, & a foreclosure & judicial sale directed, the 
allegations of fraud merely general, <fc denied, an 
injunction was refused.- -Whitio r. Hall (1806), 12 
Ves. 321 ; 33 E. U. 122, L. C. 


Sljb-sei;t. 6. — Jurisdiction to order A(;c'ounts 
AND appoint KeCEIVEU. 

373. Account — Of waste— Land in Ireland.] — 

On a bill for a partition of lands in Ireland, an 
account of waste committed there, a demurrer 
was allowed as to the partition, & overruled as to 
the account. — (Urtereto v. PE'rriE (1670), (^as. 
temp, Fincli, 242 ; 2 Swan. 323, n. ; 23 E. K. 133 ; 
sid> nom, Cartwright v. Pettub, 2 Cas. in Ch, 
214, J.. C. 

Annotation : — Mentd. Leako v, Cordcaux (1856), 4 W. 11. 
806. 

374. In action to enforce creditors’ deed — 

Property of debtor In Ireland — English Judgment 
treated as foreign judgment in Ireland.] — The 

creditors of a person resident in Ireland, fded a bill 
in the English Ct. of Ch. & obtained a decree for 
an account, etc., & afterwai’ds, the property of the 
debtor lying chiefly in Ireland, filed a bill in the Ct. 
of Ch. there, praying to have the full benefit of the 
proceedings in the English suit. "ITie Ct. of Ch. in 
Ireland dismissed such second bill as for want of 
jurisdiction: — Held: (1) the judgment of the Ct. 
of (fii. in Ireland was erroneous ; (2) the proceed- 
ings in the Englisli Ct. of Ch. wore in the nature of a 


foreign judgment, & were to be treated as such in 
Ireland, namely, as prima facie evidence of right 
in the party who had obtained the judgment ; 
(3) this House could either remit the case with 
directions, or appoint a receiver, & take such other 
proceedings as the Ct. of Ch. in Ireland might have 
done. 

(4) Principle of recognition of foreign judgments 
discussed. {See No. 1164, post,) — IiouiJ>iTCH u 
Donegaix (Marquess) (1834), 2 Cl. & Fin. 470 ; 
8 Bli. N. S. 301 ; 6 E. R. 1232, H. L. 

Annoiaiinna : — Aa to ) Refd. Houldltoh v. Wallace (1838), 
5 Cl. & Fin. 629. . to (2) Oonsd. Godard v. Gray (1870), 

L. R. 6 (i. B. 139. Reid. Price v. Dewhurst (1837), 
Donnelly, 264 ; Honderson v. Henderson (1844), 6 Q. B. 
288 : Bank of Australasia v. Harding (1850), 9 <3. B. 661 ; 
Paul Roy (1852), 16 Beav. 433 ; Barber v. Lamb (1860), 
8 C. B. N. S. 95 : Aboiiloll v. Opponholiner (1882), 1() 
Q. B. D. 295 ; Re Henderson, Nouvlon v. Freeman (1887), 
56 L. T. 829. Aa to (3) Refd. Re Maiidslay, Sons & Field, 
Maudslay v. Maudslay, Sons Sc Field, [1900] 1 Ch. 602. 
Generally, Mentd. Koatcr v. Sapte (1838), 1 Curt. 691 ; 
Wililarns v. Chard (1851), 21 L. J. Ch. 9 ; Cookuey v. 
Anderson (1863), 1 Do G. J. & Sm. 365. 

Foreign judgments generally.] — See Part NIV., 
post, 

375. Of partnership property — In colony — 

Some defendants in England.] — Pltf., in England, 
filed a bill for an account against the exors. of a 
deceased partner, some of whom were in Jamaica, 
but acting in concert with the others, who were in 
England ; the partnership property being in 
Jamaica : — Held : the suit was properly instituted 
in this country.- -Hendrick v. Wood (1861), 30 
L. J. Ch. 583 ; 4 L. T. 767 ; 9 Jur. N. S. 117 ; 9 
W. R. 588. 

Annotation "Reid, Mattliaoi v. Galltziu (1874), L. R. 18 Eq, 
340. 

376. Of profits — -Of mine in foreign 

country — Parties foreigners.] — Matthaei v. 
Galitzin, No. 329, ante, 

377 . Of purchase-money — On sale of 

foreign Immovable — Parties within jurisdiction.] — 

The title to immovable property in Saxony was in 
dispute between A. & B. A. sold the property in 
Saxony, received part of the purchase-money, & 
took a mortgage for the balance. Both A, & B. 
being in England, an action by B. to make A. 
account for the purchase-money was dismissed for 
want of jurisdiction. — He Hawthorne, Graham v, 
Mabsey (1883), 23 Ch. D. 743 ; 62 L. J. (fii. 750 ; 
48 L. T, 701 ; 32 W. R. 147. 

Annotations : — ^Folld. Deschampa v. Miller, [19081 1 (Jh. 856. 
Refd. Companhla de Mocambiquo v. British Houth Africa 
Co., Do Bousa v. Same, [1892] 2 (J. B. 358. 

378. Appointment of receiver — Land in Ireland.] 

— Houlditch V. Donegall (Marquess), No. 374, 
ante, 

379. Of rents & profits arising from foreign 

land — English company assignees of land subject to 
express obligation.] — 1. Co., a co. incorporated 
according to the laws of the Gnited States, issued, 
in 1888, debentures charged upon property in 
Mexico, of about seventeen million acres in extent. 
The debentures were secured by a covering deed 
made between the I. Co. of the first part, the P. Co. 
called the trustee, of the second part, three 
persons, appointed as a committee on the part of 
the debenture-holdi^rs, and called the committee, 
of the third part. This deed purported to charge 
the property in Mexico, gave powers of sale & 
other powers to the trustee co. <fe the committee, 


but will not BO do when the roller 
Bought Is to subject the property to the 
exigencies of execution wliloh it is 
powerloas to enforce. — Burns v. David- 
son (1891), 21 O- R. 547.~CAN. 

f, Frauduhnt rnortgaye — 

Foreign land .) — "A CJ ct. cannot 
entertain an action to set aside a 
xntge. on foreign lands on the ground 

J. — ^VOL. XI. 


that it was taken in pursuance of 
a fraudulent Bchome to defraud 
credltorH of tlie original owner througli 
whom the mortgagee claimed title. — 
PtniDOM V. i*AVKY & Co. (1896), 26 
S. C. R. 412.- CAN. 

PART IV. SECT. 2. SUB-SECT. 6. 

g. Appoinimtni of receiver — Land 


in Ireland — Owner abroad .] — A rooelvor 
will not be appointed over deft. *8 
property if lie rcsidCH out of the 
jurlKdicilon, unless pltf. lias a speciflo 
iiou on tlio land, or thci'o is danger of 
immediate loss of the property.— 
Arthur v. Arthur (1821), 1 Hog. 95.-— 
IR. 


A A 
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Conflict op Laws. 


Sect* 2. — Equitable juri»dictio7i hi personam: Sub- 
sect 6. Sect, 3 ; Svb-seois, 1, 2 3.] 

& provided that the committee might at any time, 
at discretion, call upon the trustee to register in 
Mexico the hypothecation of the lands to be given 
by the I. Co. to the trustee. This registration had 
never been made by the trustee or demanded by 
the committee. It was admitted that by the law 
of Mexico the charge on the land had no validity 
unless re^stered. The I. Co. were holders of some 
of these debentures. In May 1889 the M. L. C. Co. 
was incorporated in England to take over the 
assets & liabilities of the I. Co. The property 
of the I. C3o. was transferred to the M. L. C. Co., 
subject to the rights of the debenture-holders. 
The transfer to the M. L. C. Co. was duly registered 
in Mexico, & gave that co, a complete legal title 
according to Mexican law. The land comprised 
in the debenture trust deed was wholly un- 
developed, & produced no income. The M. L. C. 
Co., being unable to pay the interest on the 
debentures, proposed a scheme for the conversion of 
the debentures into fireference shai’es. This 
scheme was approved by a majority of the 
debenture-holders, at a meeting held in Oct. 1889, 
but had not been accepted by the M. I. Co. Early 
in 1890 the M. I. ( Jo, commenced an action in the 
Q. li. Div. against the I. (vO. for the half-year’s 
interest unpaid on Jan. 1, 1890, & in Feb. 1891 the 
Ct. of Appeal gave judgment for the pltfs. in that 
action. <3n Nov. 4, 1891, the M. I. Co. commenced 
tills action in the Ch. Div. to enforce the security of 
their debenture, & they now moved for a receiver 
of the i*ent8 & profits of the land in Mexico, & the 
proceeds of sale thereof, & of certain shares & 
moneys received by the M. L. C. O). from other 
cos. for sale of lands alleged to bo comprised in the 
security. 

Held : as the deft, co., being subject to the juris- 
diction of this ct., had taken a conveyance of the 
land with notice of & expressly subject to the pltfs.’ 
charge, the ct. had jurisdiction to prevent their 
making an unconscionable use of the Mexican law 
or gaming any advantage by having registered their 
transfer before the charge of which they had notice : 
Semble : it had jurisdiction to appoint the receiver 
asked for. — ^Mercantile Investment & General 
Trust Co. v. River Plate Trust, Iaian & 
Agency Co., [1892] 2 Ch. 303 ; 01 L. J. Ch. 473 ; 
66 L. T. 711 ; 36 Sol. Jo. 427. 

Annotations : — Consd. British South Africa Co. v, De Beers 

Consolidated Mines, [1910] 1 Ch. 354. Beld. Re Maudslay, 

Sons & Field (1900), 82 L. T. 378 ; Bonk of Africa v, 

CJohen, [1909] 2 Ch. 129. 

3 g 0 , Effect of — Interference with receiver.] 

-In Oct. 1899, receivers were appointed iii 
debenture-holders’ actions of the undertaking & 
of the property whatsoever & wheresoever both 
present and future of an English co., tlie order 
following the wording of the debentures. Among 
the assets of the co. was a debt duo to them from a 
French firm. In Nov. 1899, P. & Co., English 
creditor of the co., took proceedings in !^ance for 
the pia*pose of attaching the debt due to the co. 
from the French firm. The pltfs. in the debenturo- 
holders* action moved to restrain P. & Co. from 
intercepting, attaching, or taking in execution, or 
attempting to obtain {payment of moneys due to the 
co. from the French linn, or from otherwise inter- 
fering with the receivers : — 

Held : (1) the existence of the charge created by 
the debenture though valid according to English 
law, did not entitle the debenture-holders to 
prevent P. & Co., who were unsecured creditors, 
from asserting & enforcing any rights given them 
by French law against this French debt, there 


being no equiity in favour of the debenture-holders 
as against P. & Oo. ; the debt due from the French 
firm must be treated as being situate in France 
subject to French law, & P. & Co. could not be 
prevented, at the suit of the debenture-holders, 
from taking any proceeding the law of hYance 
allowed for recovering their debt out of this French 
asset, & the attachment which alone was recognised 
by the law of France ought to prevail over the 
title of the debenture-holders ; (2) the appoint- 
ment of the receivers made no difference ; for 
though the Ct. can appoint receivers over property 
out of the jurisdiction, the receiver is not put in 
possession of foreign property by the mere order 
of the Ct. ; something else has to be done & until 
what is necessary has been done in accordance with 
foreign law, any person, not a party to the suit, who 
takes proceedings in a foreign country is not guilty 
of contempt on the ground of interfering with the 
receivers’ possession or otherwise, & for this 
purpose no distinction can be drawn between a 
foreigner & a British subject. — Re Maudslay, 
Sons & Field, Maudslay v. Maudslay, Sons & 
Field, [1900] 1 Ch. 602 ; 69 L. J. Ch. 347 ; 82 
L. T. 378 ; 48 W. R. 568 ; 16 T. L. R. 228 ; 8 
Mans. 38. 

Annotations: — As to (1) Beld. Bank of Africa tJ. Colien, 
[1909] 2 Ch. 129 ; The Kroupriiiz Olav, [1921] P. .52. As 
to (2) OoDSd. Re Derwent Rolling Mills Co.. York c;ity Sc 
County Hanking Co. v. Dmvent Rolling Mills Co. (1904), 
21 T. L. II. 81. 


Sect. 3.— ALIENATION AND ASSIGNMENT OF 

IMMOVABLES. 

Sub-sect. 1. — In General. 

381. Validity of title —Governed by lex situs.] — 

The lex loci ret sitcc governs exclusively the tenure, 
title 6c descent of immovable property. — Fenton 
V. Livingstone (1859), 33 L. T. O. S. 335 ; 23 
J. P. 579 ; 5 Jur. N. S. 1183 ; 7 W. R. 671 ; 3 
Macq. 497, H. L. 

Annotations : — Beld. Re Goodman’s Trusts (1881), 17 Ch. D. 

266. Mentd. ChichOBter v. Mure ( 1 803), 32 L. J. P. M. Sc A. 

146 ; R. V. Dibdin, [1910] P. 67. 

382. -1 — (1) It is established os a 

general principle, that a legal title, duly acquired 
in any one country, is a good title all the world 
over. Duly to acquire a legal title to real estate, 
such legal title must be according to the lex loci rei 
sitce. The due acquisition of a legal title to 
movables may give rise to the question whether 
the lex loci contractus, or the law of the country 
wherein the contracting parties may be domiciled, 
or even the lex loci rei sitce, shall prevail. Where 
all these circumstances are combined in the 
acquisition of a legal title to a movable, such title 
is, beyond doubt, good all the world over. 

(2) A judgment of a foreign ct. is conclusive, 
inter partes, where there is nothing on the face of 
the judgment which a ct. here can inquire into. 
The cts. of this country may, however, disregard a 
foreign judgment, inter partes, if it appears on the 
record ; — (a) to be manifestly contrary to natural 
justice ; or (5) to be based on domestic legislation 
not recognised by foreign countries ; or {c) to bo 
founded on a misapprehension of what is the law 
of this country ; or {d) to be founded upon a 
distinct refusal to recognise the laws of the country 
under which the title to the subject-matter of 
litigation arose. 

Semble : a foreign judgment even in rem may bo 
examined 6c disregarded, if it appears on the face 
of it to have been founded on a perverse disregard 
of English law in a case properly subject to that 
law by the comity of nations. 
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(3) The same rules apply to judgments of 
Colonial cts. 


(4) A ship, the property of British subjects, was 
duly mortgaged, in Great Britain, to other British 
subjects, & being in the mtgors.’ possession, pro- 
ceeded to New Orleans. Whilst there it was 
attached by creditors of the mt^ors. resident in New 
Orleans, Sc, after due intervention & hearing of the 
British mtgees., before & by the cte. of Louisiana, 
sold under process of the ct., to satisfy t' e attaching 
ci*editors, to a British subject, who had notice of 
the mtgees.* intervention. On a bill by the mtgee. 
against the purchaser : — Held : the sale was subject 
to the right of the rntgeos. — Simpson v. Food 
(1863), 1 Hem. & M. 19.5 ; 1 New Rep. 422 ; 32 
L. J. Ch. 249 ; 8 L. T. 61 ; 9 Jur. N. S. 403 ; 11 
W. R. 418 ; 1 Mar. L. C. 312 ; 71 E. R. 85. 


Annotations: — As to (1) Refd. Liverpool Marine Credit Co. 
r. Hunter (1868), 3 Ch. App. 479 ; Taylor v. Ford (1873), 
22 W. R, 47 ; Voinol v. Barrett (1885), Cab. & El. 554. 
As to (2) Ezpld. Si Distd. Liverpool Marino Credit Co. v. 
Hunter (1867), L. H. 4 Eq. 62. Apprvd. London & 
Meditorranean Bank v. Btnitton (1869), 21 L. T. 415. 
Distd. Castrique v, Iiurie (1870), L. R. 4 H. ]j. 414. Ezpld. 
Re Queensland Moroantilo & Afroncy Co., Ex p, Australa- 
sian Investment Co., Ex p. Union Bank of Australia, 
[1892] 1 Ch. 219 ; Aksiouairnoye OhHchostvo A. M. Luther w. 
Saeror, [1921] 3 K. B. 532. Refd. The ilaUcy (1868), 
L. R. 2 P. C. 193 ; Schibsby v. Wostonholz (1870), L. R. 6 
Q. B. 155 ; Colliss v. Hector (1875), L. R. 19 Eq. 3.34 ; 
Re Kloebo (1884), 54 L. J. Ch. 297 ; Re Trufort, Trafford 
V. Blanc (1887), 36 Ch. IJ. 600. As to (4) Consd. Liverpool 
Marine Credit Co. v. Hunter (1868), 3 Ch. App. 479 ; 
Ezpld. Schibaby v. Wastenliolz (1870), 19 W. R. 587. 
Consd. Volnet v. Barrett (1885), Cab. & El. 554. Ezpld. 
Re Queensland Moroantile & Aproncy Co., Ex p. Australa- 
sian Investment Co., Kx p. Union Bank of Australia, 
[1892] 1 Ch. 219. 


383. Powers given by 1 Will. 4, c. 60, not 
applicable to foreign immovables.]- ~'rhe powers 
given by 1 Will. 4, c. 60, do not extend to real or 
personal property in a foreign country. — Price v, 
Dewhurst (1839), 8 Sim. 617 ; 8 L.‘j. Ch. 267 ; 
59 E. R. 244. 

384. Bankruptcy —Real property in England.] — 

To an action on a judgment of Uie Supreme Ot. of 
the Cape of Good Hope, deft, pleaded in bar 
tliat, before the recovery of the judgment, by an 
ordinance of that colony relating to the administra- 
tion & distribution of insolvents’ estates, it was 
enacted, that the Supreme Ct. might, upon petition 
of the insolvent, accept the surrender of his estate, 
& plfi.ee it under sequcjstration in the hands of the 
Mast<q‘ of the Ct. ; & that further execution of any 
judgment against the insolvent or his estate should, 
after the order for sequestration had been lodged, 
be stayed during the pendency of such sequestra- 
tion ; Sc that aU actions pending against him for 
any debt or demand provable against the estate. 
Sc all proceedings therein upon any order being 
made for the sequestration of such estate, should, 
be stayed. The plea then stated the petition of 
deft., the surrender of his estate, that it had been 
placed under sequestration, that pltfs. proved the 
amount of the judgment against deft.’s estate, 
that the estate was distributed, Sc that pltfs. 
received la. 6d. in the pound on the amount of the 
judgment debt ; — Held : the plea was bad. 

It seems to be clear that the law of the Cape of 
Good Hope cannot be taken to affect the debtor’s 
real estate out of that country, which, being extra- 
temtorial, is also out of the jurisdiction of the Ot. 
where the judgment was obtained (Parke, J.). — 
fi^iTH V. Wollaston (1852), 7 Exch. 194; 21 
L. J. Ex. 108; 18 L. T. O. S. 228; 155 E. K. 
9 lo. 


— See, further. Bankruptcy Sc In- 
solvency, Vol. V., p. 693, No. 6116. 

Bankruptcy — Real property in Scotland.] — Sec 
Bankruptcy & Insolvency, Vol. V., p. 691, 
No. 6102. 


Sub-sect. 2. — Capacity and Form. 

385. Assignment not complying with lex situs — 
Binding between immediate parties & their assignees 
in bankruptcy — Equitable mortgage of land in 
Scotland.] — Re Courtney, Ex p, Pollard, No. 
356, ante, 

386. Post-nuptial settlement of 

foreign land — Equity of wife Sc children.] — After 
the marriage of a female ward a settlement is 
made, under the direction of the ct. in England, for 
the benefit of the wife &: children of the marriage, 
of a moiety of a plantation in Demerara, of which 
the wife was seized in fee at the time of tlio 
marriage ; the husband Sc w'ife afterwards mort- 
gage the estate to persons having full notice of the 
settlement ; by the law of Demerara the settle- 
ment was a nullity, Sc in no manner affected the 
rights Sc powers of the husband and wife over the 
estate i—Held : the mtge. is valid, inasmuch as 
the equity of the wife Sc children attached only 
upon the person of the liusband, & not upon the 
estate. — Martin v. Martin, Bell v, Martin 
(1831), 2 Russ. Sc M. 507 ; 39 E. R. 487. 

Annotaiion : — Refd. Bank ot Africa v. Cohen, [1909J 2 Ch. 

129. 

387 . Whether binding on third parties — 

Mortgage of colonial land — Proceeds of sale within 
Jurisdiction.] — Waterhouse v. Stanspield, No. 
305, ante, 

388 . With notice — Conveyance of 

land in India with covenant for further assurance.] — 

Hicks v. Powell, No. 312, ante. 

389. Assignment complying with lex situs — 
Not complying with lex loci contractus — Con- 
veyance of sporting rights over land in Scotland — ' 
Not under seal.] — By Scots law an instrument under 
seal is not necessary for the conveyance of a sport- 
ing right, & therefore the stipulations of an un- 
sealed lease made between Englishmen in England 
of a sporting right over land in Scotland may be 
enforced by action in the English Coui’ts, as the 
provision of the law of England that an instrument 
under seal is necessary for the conveyance of a 
right to an incorporeal hereditament, is not pai't 
of the lex fori. Even if such lease were invalid 
for want of a seal, the lessee, after having had an 
enjoj^erit of the right, could not set up the 
invalidity as a defence to an action for breach of a 
stipulation in the lease to leave a good breeding 
stock of game on the ground at the termination of 
the lease. — ^Adams v. CLUiri'ERBUCK (1883), 10 
Q. B. D. 403 ; 52 L. J. Q. 607 ; 48 L. T. 614 ; 
31 W. R. 723. 


Sub-sect. 3. — Material Validity op, and 
Restrictions on, Assignment. 

Restrictions — Application of Mortmain Acts.]— ^ 

See Charities, Vol. VIII. pp. 286, 287. 

Rule against perpetuities.] — See Nos. 448, 

449, post. 


PART IV. SECT. 8, SUB-SECT. 2. 

389 i. Assiunment complying with 
tea; suus-^^ot complyina ivUh domestic 
law-- Verbal grant.h^T&ntOTa ot real 


estate were HiiidooB, & the grantees 
the East India Co. ; the Hindoo law 
which governed grantor *b rights allowed 
a verbal grant, if followed by possesoion 
by the grantees ; possession was taken 


by them : — Reid : a valid grant. — 
Dois d. SnUBKRlSTO (RA.TAH) V. Ea&T 
India Co. (1856), 10 Moo. B. C. C. 140 ; 
14 E. R. 445.— IND. 
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Conflict of Laws. 


Sect. 4.— PRESCRlPnON AND LIMITATION 

OF ACTIONS. 

See Part XVI., Sect. 0, post. 


Sect. 5.~BURDENS ON IMMOVABLES. 

890. Burden on Immovable by lex situs — 
Burden primarily on personalty by deceased’s lex 
domlcllU—Llablllty ol helr—Payment of heritable 
bond.] — Drummond v, Drummond, No. 291, 
ante, 

391. .] — All questions re- 

specting real estate belong to the law of the country 
where the estate is situate. 

Petitioner, heir of tailzie under a settlement 
made by E., of a Scottish estate, filed a bill to have 
his estate exonerated from a heritable bond by 
the application of personal estate in England. 
The question, whether the heir of tailzie in Scotland 
liad an equity to be exonerated by the application 
of the personal estate, was, like every other ques- 
tion respecting real estates, to be determined by 
the law of the country, where the real estate was 
situate, & could not depend upon the law of the 
country where the personal estate happened 
locally to be. All which a ct. here could do would 
be to refer it to the master, to inquire what was 
the law of Scotland to be applied to the case ; & 
though such a reference was frequently made in a 
simple case, it could not be conveniently done in a 
complex case of equitable circixmstances (TiKACH, 
V.C.), 

It appearing that a suit and cross-suit were 
already commenced in Scotland, this case ordered 
to stand adjourned until the determination there. — 
ELLurrr v, Minto (Iajkd) (1821), (i Madd. 16 ; .50 
E. li. 994. 

Aniudations : — Distd. Wilson r. Ferranti (1871), L. R. 13 Kq. 

302. Befd. Buubnry v. Buubury (1839), 8 L. J. Ch. 297 ; 

CaiTOii Irtm Co. v. Maclaren (1855), 5 H. L. Cas. 416 ; 

Venning: v. Loyd (1859), 1 De Q. F. & J. 193. 

392. Payment of annuity,] — A 

domiciled Scotsman, by his will, devised & be- 
queathed to trustees all his real & personal estate, 

after directing payment of his debts, testa- 
mentary funeral expenses, & giving various 
legacies & annuities, directed the residue of his 
estate to be apportioned amongst cert/ain charities. 
Testator’s personal estate was more than sufficient 
to satisfy all his debts, testamentary & funeral 
expenses, & the legacies &; annuities ; his residuary 
estate comprised English & Scottish realty. 

By the law of Scotland, debts, testamentary & 
funeral expenses, & legacies, are a primary charge 
on personal estate, & annuities are a primary 
charge on heritable or real estate. 

Testator’s heir-at-law claimed the English 
j’ealty as undisposed of, on the ground that by 
English law it was not liable to contribute to the 
charities or annuities. It was conceded that the 
charitable gifts, so far as they were payable out of 
the English realty, were void : — 

Held : the Scots law of administration aiiplied, 

&; the English realty, ratably with the Scottish 
realty, must contribute towards the annuities. — 
He llEWiT, Lawson v, Duncan, [1891] 3 Ch. 568 ; 
61 L. J. Ch. 76 ; 65 L. T. 48 ; 40 W. It. 188. 

393. Movables primarily liable for debts of 
deceased by lex situs — Whether deceased’s lex 
domicilii applicable — Payment of debts by heir out 
of produce of Immovables — Right of heir to relief 
against personalty.] — A person domiciled in * 
England, who was indebted in money upon bond, ! 
died intestate, leaving real estate in Scotland, i 


( the bond debts were paid by the heir out of the 
produce of the real estate in Scotland. 

Held : the right of relief or demand against the 
personal estate, which by the law of Scotland is 
given to the heir who has paid movable debts, is 
capable of being made available in England, where 
the personal estate is the primary fund for the 
payment of all debts. — Winciielsba (Earl) v, 
Oaretty (1838), 2 Keen, 293 ; 7 L. J. Ch. 99 ; 2 
Jur. 367 ; 48 E. U, 641. 

394. Right of legatees to marshalling 

of assets against heir.] — Testator domiciled in 
England died possessed of personal estate & also 
of real estates in Scotland. His will purported to 
deal with the Scottish real estates, but was in- 
operative to pass them, & they descended to the 
Scottish heir. A suit having been instituted for 
the administration of testator’s estate against the 
exors., one of whom was the Scottish heir, he 
elected to take the descended estates in opposition 
to the will, & gav(‘ ui) the legacy which had been 
bequeathed to him by the will: — Held: (1) the 
liability of the Scottish real estates to the payment 
of debts, as between the heir the pecuniai*y 
legatees, must be determined by the law of Scot- 
land, & not by the law of the country where 
testator’s estate was being administered ; (2) as 
the law of Scotland threw the genei'al debts 
primarily on the personal estate, &; did not permit 
them to fall, directly or indirectly, on the real 
estate until the personal estate was exhausted, 
there could be no marshalling in the Englisli ct. 
against the Scottish heir in favour of the pecuniary 
legatees ; (3) no part of the general costs of the 
suit could b(; thrown on the Scottish estates ; & 

I the heir was entitled to his costs out of the i)ersonal 
estate except the extra costs occasioned by his 
election. Semhlc : if the j*eal estate had been 
situate in England, the costs of the suit, which, 
under the circumstances, would have been confined 
to the administration of the personal estate, ought 
not to have been thrown on the real estate. — 
Harrison v, Harrison (1873), 8 Ch. App. 342 ; 
12 Tv. .1. Ch. 495 ; 28 L. T. 545 ; 21 W. K. 490, 
L. C. & L. J J . 

Anriotaium : — As to (1) Reid. 7?e Fitzgerald, Surman v, 

FitzflTcrald. [1904] 1 Ch. 573. 

Will invalid as to immovables — Valid as to 
movables— Right to elect.] — Sec Part VH., Sect. 2, 
sub-sect. 3, D. (c). 


Sect. 6. —CHARGES ON IMMOVABLES- CURRENCY 
AND RATE OF INTEREST. 

395. Sum charged on immovable — How right to 
sum barred — Governed by lex loci rei slt 0 B.]“-By a 
marriage settlement, a Jamaica estate was limited 
to trustees for a term of years, in trust to raise 
£18,000 to bo laid out in land, in Great Britain, 
of the value of £600 a year ; & the land, when 
purchased, wa<s to be settled on the husband for 
life, with remainder to the wife for life, with an 
option to her to have an annuity of £600 a year, 
out of the land, in lieu of her life estate. Before 
the £18,000 was raised, the wife jomed with her 
husband, both of them being resident in this 
country, in mortgaging the Jamaica estate in fee, 
& the wife acknowledged tlio mtg(\ deed before a 
magistrate, which, by the laws of Jamaica, was 
equivalent to levying a tin(3. The husband after- 
wards died : — Held : the wife had barred herself 
of all claim to the provision made for her by the 
settlement. — ^Forbes v. Adams (1839), 9 Sim. 402 ; 
8 L. J. Oh. 116 : 59 E. B. 437. 

Annotatiiins : — Befd. Brigers v, Chamberlain (1853), 11 Hare, 

09. Mentd. Miller v. CollinH, 11896] 1 Ch. 573. 
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396 . Currency In which payable — Instru- 

ment made in England--- Portions out of land In 
Ireland.] — Plif. niarriod the only daughter of A. 
to whom by the marriage settl<mient the will of 
her failier, £15,000 was secured, viz, £12,000 by the 
settlement, & £3,000 by the will, payable at her 
age of eighteen or marriage. The whole was 
charged on A.'s Irish estate, but the settlement & 
will were made in England, & ai^ parties lived 
here : Held : the money was decreed to be paid 
into ct. with English interest, & without deducting 
the charge of the return from Ireland. — Pnirps v, 
Anglksea (Earl) (1721), 1 P. Wms. 690; 2 

Eq. Cas. Abr. 220, pi. 1 ; 5 Vin. Abr. 209, pi. 8 ; 
24 E. It. 570, 1 a 0. » F . 

LajLsdowue i;. LauBdowno 
y 82;). J Bll. 60. Expld. Nool V. Rochfort (1830), 10 

Uil* .N* O* 4oa« 

397 . — Annuity out of land In 
Ireland.] — One by will made in England devises 
an annuity in trust for his wife out of lands in 
Ireland, testator & his wife the trustee residing 
in England, the annuity shall be paid in England, 
& the estate bear the charge of the return. 

So if one in England gives by will a legacy out 
of lands in Ireland, the legacy shall bo paid in 
England & in English money. — Wallis v. Bright- 
WELL (1722), 2 P. Wms. 88 ; 2 Eq. das. Abr. 62, 
pi. 4 ; 24 E. R. 652, L. C. 

jinmtation: — Distd. Lansdowno v. Lansdowne (1820), 2 
jili. 60. 

398. — Rentcharge on land In 

Ireland.] — Prior to the jiassing of the Act for 
assimilating the currencies of England & Ireland, 
an English lady married an Irish gentleman. By 
their settlement, which was executed at Bath, 
where the marriage was solemnised, it was recitxjd 
that tlie gentleman had agreed to charge certain 
of his estates in Ireland with the payment of a rent- 
charge of £1,000 a year i-o the lady for life, in case 
she should survive him, but the sum secured to her 
by the deed was expressed to be £1,000 a year 
sterling lawful money of Ireland : — Held : she 
was entitled to £1 ,000 a year sterling.— Cope v. 
Cope (1846), 15 Sim. 118 ; 15 L. J. Oh. 274 : 60 
E. K. 562. 

Bounio v. Hartley, Bourne v. Muhon 
(1854), 2 Eq. Rep. 910. 

399 . — Instrument made out of England 

- Annuity charged on land in Ireland.]— Testator, 
by his will made in Ireland, prior to the 6 Geo. 4, 
c^ 79, bequeaths an annuity, tVe dies domiciled in 
England, after that Act was passed. The annuity 
is to be paid according to the rate of Irish currency. 
—Holmes v. Holmes (1830), 1 Russ. & M. 660 : 

8 L. J. O. S. Ch. 157 ; 39 E. R. 253. 

400. Portions partly out of land 

In Ireland.] — A settlement was made in Ireland of 
estates, some of which were situate there & tlie 
rest in England, by which the estates were limited 
to trustees for a 1/crm of years, for raising at a 
future time £10,000 for portions; & interest at 
£5 per cent, was to be raised out of the rents for 
the children’s maintenance in the meantime ; but 
the settlement was silent as to the rat(j of interest 
^ the portions after they had become payable : — 
Held the £10,000 must be raised in Irish currency ; 
not with Irish interest, but £4 per cent, according 
to the usual course of the ct. — Young v, Water- 
PARK (Lord) (1842), 13 Sim. 199; 11 L. J. Ch. 

M »* (1845), 15 

L. J . Ch, 63, L. C. 

]told. Balfour v. Cooper (1883), 23 Ch. D 

Salman (1852), 2 De G. M. & G. 692 
Hughes tJ. WiUi^, Chappell v. Roes (1852), 16 Jur. 415 ; 

1 J^rew. 371; Mansfield t>. Ogle 

Booth (1865). 2 K. & J. 

® Blower (1868). 6 Jur. N. 8. 33 ; Burrowes 

V. Gore (1868), 0 H. L. Cas. 9of ; Knight v. Bowyer (1858). 


2 De G. & J. 421 ; Lewis v. Duncombo 

176 ; Round v. Boll (1861), 31 L. J. Ch. 127 ; 
riuminor (1870). 6 Ch. App. 160. 

401. Portions out of land in Ireland 

— Interest pending vesting.] — By a deed of settle- 
ment B. was empowered to (ibarge certain lands in 
Ireland with any sum, not to exceed £400 a year, 
as a jointure for his wife, witli any sum not to 
exceed £2,000 sterling for his younger children. 

In oxei*cise of tlie power B. charged the lands 
with £2,000 late Irish currency, to be vested in & 
paid to his younger children in equal shares on 
their attaining twenty-one or marriage ; & he 

directed, in the event of his dying before the shares 
became vestot., that his said children should be 
entitled to interest on theii‘ presumptive portions 
at 5 per cent, by way of maintenance from the time 
of his death until such portions should bo pay- 
able : - 

Held : the £2,000 carried interest at 6 per cent. 
Irish currency, from the death of B. until tho 
shares of the younger children became payable. — 
Denny v, Denny (1866), 14 L. T. 854. 

402. Indicated In instrument — Rent- 

charge on land In Ireland.] — Power in a inan'iago 
settlement to grant to a wife any annual sum of 
money, or yearly rent-charge to be tax free, At 
without any deduction, & to be issuing out of & 
chargeable upon land in Ireland, so that such 
rent-charge do not exceed, in the whole, the yearly 
sum of £3,000 of lawful money of Great Britain : — 

Held : a rent-charge appointed under this power 
is payable in Ireland in the currency of England. 
But that the appointee is not entitled to have the 
sum transmitted to England free of the charge of 
conveyance & exchange properly so called. The 
lew loci coriiractm Ar the law applicable to cases of 
money charged as a rent payable out of land, when? 
no provision as to the place of payment is made by 
the instrument, are inapplicable to a case where 
the instrument itself furnishes the means of 
interpretation. 

In ambiguous contracts the domicil of the parties, 
the place of execution, the purpose &> the various 
provisions & expressions of the instrument are 
material to be considered in the construction. 

Courts of equity are nob bound to adopt the 
opinion of the courts of law to which a cose is sent 
for advice. — Lansdowne v. Lansdowne (1820), 2 
Bli. 60 ; 4 E. K. 250, H. L, 

AnnoUUiom : — Conad. Nod v. l^oehfort (1S30), 10 

483. Reid. Copo V. Cope (1846), 15 Sim. 118 ; 

Hartley, Bonnier. Maiioii (1H54), 2 Eq. Rep. 910. 

403 . Mortgage on colonial 

land.] — A., resident in Amsterdam, being the 
owner in possession, of a plantation in British 
Guiana, by an instrument executed on her behalf, 
by her attorney in Ixiudou, in the year 1817, sold 
the plantation, cum amiexis, to B. for 100,000 
guilders Holland currency, A £30,000 sterling ; 
taking, as part of the consideration-money, a first 
mtge. on the plantation for tlie 100,000 guilders. 

By this mtge. it was stipulated that the 100,000 
guilders wei*e not to be paid during tho lifetime of 



specially provided „ 

interest, at the rate of 5 per cent., should not bo 
punctually paid every year, at Amsterdam, & 
that if, by such default, A. should be obliged to 
appoint an attorney to demand the same in tho 
colony, the interest in that case should be at the 
rate of 6 per cent., Ac a further charge of 10 per cent, 
for commission. A, intermarried with E., and the 
interest on the mtge. not having been paid as 
stimulated, on attorney wa^^ appointed at British 
Guiana, to recover the arreai’s. In 1828 
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without issue or lawful descendants, leaving E., 
her husband, smwiving ; at which time the interest 
on the mtge. was still in arrear. In the year 1836, 
0. & Co. purchased the first mtge., &> all the interest 
therein, wliich the pai'ties claiming title under the 
limitation in the mtge.-dood to the nephews & 
nieces of J. B. had. The consideration-money 
paid by C. & Co. was considerably less than the 
amount of the first mtge. & interest thereon. U pon 
the passing of the Act for the abolition of slavery, 
C. & Co. received from the Compensation Comrs., 
in respect of this mtge., a sum more than sufficient 
to repay them what they had paid for the mtge., 
but much less than was due upon the mtge. for 
principal & interest. The plantation was sold in 
1838, at the suit of B., & all creditors having claims 
were summoned to render their claims, & upon C. & 
Co. claiming priority under the first mtge., the 
Supreme Ct. of Bemcrara & Bssequibo held, that 
the second mtgee. was preferent over the first, as 
under the Anas^ian law, which they declared 
prevailed in British Guiana, an assignee for a 
valuable consideration of a debt or chose in a^'tion, 
secured by debt, could not recover more tha i the 
amount of the consideration-money, actually paid 
to the assignor, with legal interest from the time 
of payment, <fc that the sum received by C. & Co. 
from ^ the Compensation Comrs. was more than 
sufficient to pay off, & must be held to extinguish 
the whole debt upon the first mtge. : — Held : 
(1) in the absence of any fraud by C. & Co. in the 
purchase of the first mtge., & of any authority to 
show that the lex anasias'lana prevailed in British 
Guiana, or could be applied to a case so circum- 
stenced, the amount of tlie consideration-money 
given by C. & Co. was not to enter into question 
between them & the second mtgee. ; ( 2 ) the term, 
in the mtge. deed, Holland currency, coupled with 
the fact of Amsterdam being the place mentioned 
for payment, meant Dutch currency, & not colonial 
currency ; (3) the clause for varying the interest 
from to £6 was not confined in its operation to 
the lifetime of A. ; but that circumstances might 
have rendered it inequitable to increase the rate 
of interest after A.’s death, or during some portion 
of the time, after that event. — Macrae v. Goodman 
(1846), 5 Moo. P. C. C. 316 ; 10 Jur. 655 ; 13 E. R. 
612, P. C. 

404. Rate of Interest payable — Instrument 

made in England—Portions out of land in Ireland.] 

— Phipps v. Anglesea (Earl), No. 306, ante. 

4.05, ,] — ^By a settlement 

made in England on the marriage of D. ceitain 
real estates in Ireland were limited to trustees for 


Part V.— 

sbot. 1.— general principles of jurisdiction. 

When territorial Jurisdiction attaches .] — See 

No. 3, ante. 

Title to movables — On alienation & assignment 
Inter vivos .] — See Sect. 3, sub-sect. 2, post. 

— _ On transmission by succession .] — See 
Part VI., Sects. 2 & 3, post. 

Torts affecting movables.]— Part VIII., post. 
Contracts relating to movables — In general#] — 
See Part VII., post. 

Marriage contracts or settlements .] — See 
Part XII., post. 
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1,000 years, upon trust by mortgaging the said 
es^tes, or out of the rents A; profits thereof, to 
raise £16,000, to be divided among the younger 
childi*en of the marriage as D. should appoint. 
D. appointed the whole of the portions among his 
children, appointing £4,000 to his daughter, to bo 
raised at certain specified times, with interest in 
the meantime at 6 per cent. The trustees being 
unable to raise the portions by mtge., an action 
was brought to carry the trusts into effect : — 
Held : (1) D. having only a power of distributing 
the portions & not of cliarging them, had no power 
to fix the rate of interest ; but that the land being 
in Ireland 6 per cent, was the proper rate to be 
fixed by the ct. ; ( 2 ) under the terms of settlement 
the trustees of the term had right to apply the 
rents & profits in payment of the interest & in 
reduction of the capital. — ^Balfour v. Cooper 
(1883), 23 Ch. D. 472 ; 62 L. J. Ch. 495 ; 48 L. T. 
323 ; 31 W. R. 569, C. A. 

Annotation : — Reid. Re Drax, Savile v. Brax, [1903] 1 Ch. 781. 

406. Contract for mortgage on 

colonial land.]— Where a contract is made in 
England for a mtge. of a plantation in the West 
Indies, no more than legal interest shall be paid 
upon such mtge. — STAPI 4 ETON v. Conway (1760), 
3 Atk. 727 ; 1 Ves. Sen. 427 ; 26 E. R. 1217, L. C. 
Annotations: — ^Refd. Malcolm v. Martin (1790), 3 Bro. C. C. 

60 ; Bourke r. Tlickotts (1801), 10 Ves. 330. 

407. In lieu of instrument made 

out of England — Purchase-money of colonial land 
secured by bond.] — 14 Geo. 3, c. 79, relates solely 
to securities on land in Ireland A the Colonies. 

A. contracted with B. for the sale of an estate 
in the West Indies, it was agreed that part of the 

E urchose-money should remain secured by the 
ond of B. A C. & that bond was afterwards 
cancelled, & another executed in England by B. A 
D., reserving £6 per cent, interest in the same 
manner as the former one : — Held : the bond was 
usurious. — Dewar v. Span (1789), 3 Term Rep, 
426 ; 100 B. R. 666. 

Annotations : — ^Ezpld. Re Try©» R® V. GuUlobort (1838), 7 
L. J. Boy. 26. Refd. Jones v. Smith (1794), 2 Ves. 372. 

408. Instrument made out of England 

— Portions partly out of land In England.] — Young 
V. Waterpark (Lqrd), No. 400, anie. 

Legacy — Currency in which payable.] — See 
Part VI., Sect. 2, sub-sect. 3, E., post. 

Rate of interest payable.] — See Part VI., 

Sect, 2, sub-sect. 3, E., post. 

Rate of exchange at which payable.] — See 

Contract ; Executors & Administrators ; 
Money & Money-Lending. 

Payment of interest under contracts.] — See 
Part VII., Sect. 3, post. 

Rate of exchange at which payable.] — See 

Contract ; Money & Money-Lending. 


Movables. 

Sect. 2.— WHAT ARE MOVABLES. 

See Part HI., anie. 


SEcn\ 3.— TITLE TO MOVABLES. 

SuB-sEOT. 1 . — In General. 

409# Mobilia sequuntur personam.] — First, it 
is a clear proposition, not only of the law of 
England, but of every country in the world, where 
law has the semblance of science, that pe^nal 
property has no locality. The meaning of that is, not 



Pabt V. — Movables. 


359 


that personal property has no visible locality, but 
that it is subject to that law which governs the person 
of the owner. With respect to the disposition of 
it, with resx)ect to the transmission of it, cither by 
succession, or the act of the party, it follows the 
law of the person. The owner in any country may 
dispose of his personal property. If he dies, it is 
not the law of the country in which the property is, 
but the law of the country of which he was a subject, 
that will regulate the succession (Lord Lough- 
BOROFGH, C.). — 8n.L V, WOBSWTCK (1791), 1 

Hy. Bl. 666 ; 126 B. R. 379. 

Annotations : — >Conid« Simpson v, Fogo (1863), 1 Horn. & M. 
105 : Be Queensland Meroantile & Agency Co., Ex p. 
Australasian Investment Co., Ex p. Union Bank of 
Australia, [1801] 1 Ch. 536. Apld. Re EUiott, Elliott t>. 
Johnson (1891), 39 W. R. 297. Distd. Minna Craig S.S. 
Co. tr. Chartered Mercantile Bank of India, London & 
Clilna, [1897] 1 Q. B. 55. Consd. Dulaney v. Merry, tlOOl] 

1 IC. B. 536. Refd. Phillips v. Hunter (1795). 2 Hy. Bl. 
402 ; Brlokwood v. Miller (1817), 3 Mer. 279 ; Dldlshelm v. 
London dc Westminster Bank, [1900] 2 Ch. 15 ; Galbraith 
V. Grlmshaw (1910), 79 L. J. K. B. 1011. Mentd. Hovil v. 
Browning (1806), 7 East, 154 : Odwin v. Forbes (1817), 
Buck, 57 ; Johnstone v. Beattie (1843), 10 Cl, Sc Fin. 42 ; 
Bcolt V. Bentley U855), 1 K. &; J. 281 ; Re Oriental Steam 
Co. (1874), 22 W. R. 622. 

410. ,] — The general rule, that mobilia 

seqimntuT personam^ need not be controverted, 
though that rule, or rather fiction, if without 
exception, would in some extreme cases lead to 
absurdity & injustice, more especially in the 
modern state of society, &« with reference to the 
nature & extent in these times of personal property, 
particularly funded property. The rule took its 
rise when mobilia^ for the most part, did accompany 
the person ; but still recognising the rule, it is 
necessary to ascertain the national character of the 
persona ; for it would be carrying the fiction into 
manifest absurdity to hold, that the person & his 
rnobilia changed their character with every place 
which ho might enter, or pass through, or move to 
(Sir .T. NicnoLL). — S tanley v, Bernes, No. 40, 
ante, 

411. .]— The law of the domicil of a 

testator or intestate decides whether his personal 
property is liable to legacy duty. 

A British born subject, died domiciled in a 
British Colony. At his death he possessed personal 
property sitiiate in Scotland. Probate of his will 
was taken out in Scotland, for the purpose of there 
administering this property : & out of the fund 
tluis obtained legacies were paid to legatees residing 
in Scotland ; 

Held : liCgacy Duty was not payable in respect 
of these legacies. — T homson v, Advocate-General 
( 1845), 12 01. & Fin. 1 ; 13 Sim. 153 ; 4 L. T. O. S. 
389 ; 9 Jur. 217 ; 8 E. R. 1294, H. L. 

Annfttaiions : — Apld. A.-O. v. Napior (1861), 6 Exoh. 217. 
FoUd. WilBOu V. Dunsany (1854), 18 Beav. 293. Consd. 
Re Oapdevlollo (1864), 2 H. & C. 985 ; Re Wallop’s Trust 
(1864), 1 Do Q. J. & Sm. 656. Apld. Wallaco v. A.-G., 
Jeves V. Sbadwell (1865), 1 Ch. App. 1. Distd. A.-O. v, 
OampbeU (1872), L. R. 5 H. L. 524. COBfld. Chatfleld v. 
Borchtoldt (1872), 7 Ch. App, 192 ; Lyall v. Lyall (1872), 
L. R. 16 Eg. 1 ; Re Goodman’s Tru.sts (1881), 17 Ch. D. 
266 ; Re Tootal's Trusts (1883). 23 Ch. D. 632 ; Harding v. 
Queensland Stamps Comrs., [18981 A. C. 769 ; lie Manchester, 
Duncannon v. Manchester. 11912] 1 Ch. 540. Bold. R. v. 
Stamps & Taxes Comrs. (1849), 13 Jur. 624 ; Jcflerys v, 
Boosoy (1864), 4 H. L. Cas. 819 ; Re Steer (1868), 32 
L. T. 0. S. 130 ; A.-G. v. Kent (1862), 1 H. & C. 12 ; 
A.-G, V, Rowe (1862), 1 H. & 0. 31 ; He Badart’s Trustii 
(1870), L. H. 10 Eq. 288 ; Forbes v. Steven, Mackenzie v. 
Forbes (1870), 39 L. J. Ch, 485 ; Colquhoun v. Brooks 
(1887), 19 Q. B. D. 400 ; Smelting Co. of Australia v, 
1. R. Comrs. (1896), 66 L. J. Q. B. 137 ; A.-G. v, Jewish 
Colonization Assoon., [1901] 1 E. B. 123 ; Lambe v, 
Manuel, [1903] A. O. 68 ; Winans v. A.-G., [1910] A. O. 
27 . 

412. .] — The doctrine depends upon a 

principle which is expressed In the Latin words ; 
A; that is the only principle of the whole of our 
law as to domicil when applicable to the succession 
of what we call personal estate. It is so, not by 


any special law of England, but by the deference, 
which, for the sake of international comity, the 
law of England pays to the law of the civilised 
world generally. Domicil is allowed in this 
country to liave the same influence as in other 
counti'ies in determining the succession of movable 
estal.e ; but the maxim of the law of the civilised 
world is mobilia sequuntur personam, & is founded 
on the nature of things. When “ mobilia ** are 
in places other than that of the person to whom 
they belong, accidental situs is disregarded, 
& they are held to go with the person. But land, 
whether held for a chattel interest or held for a 
freehold interest, is in nature, as a matter of fact, 
immovable & not movable. The doctrine is 
inapplicable to it (Lord Selborne, 0.). — Frekb 
V, Carbery (Lord), No. 448, post 

413 . ,] — The statement that personal 

estate is governed by the law of its owner^s domicil 
must be taken with material qualifications {per 
Cur.). — ^Blackwood v, R., No. 457, post. 

414 . applicable to caduciary rights of 

State.] — Be Barnett’s Trusts, No. 490, post 

Application to succession of property.] — 

See Part VI., Sect. 2, post 

415. Validity of title— In general — Governed by 
lex loci actus.] — Cammbll v. Sewell, No, 1192, 
post 

416. .] — Simpson v, Fogo, No. 

382, ante. 

417. -.] — As to personal chattels 

it is settled that the validity of a transfer depends, 
not upon the law of the domicil of the owner, but 
upon the law of the country in which the transfer 
takes place (Kay, L.J.). — Alcock v. Smith, [1892] 
1 Ch. 238 ; 61 L. J. Ch. 161 ; 06 L. T. 120 ; 8 
T. L. R. 222 ; 30 Sol. Jo. 199, 0. A. 

Annotations: — ^FoUd. EmbirlcoB v, Anglo-AuRtrian Bank, 

[1905] 1 K. B. 677. Refd. Dulaney v. Merry, [1901] 1 

K. B. 536. 

In particular instances.] — See Sub-sect. 2, 

post 

418. Dispute as to title — Between domiciled 
English parties — Movable fund in Scotland — 
Governed by English law.] — The law of Scotland & 
of England is that a pledgee may redeliver the 
goods to the pledgor for a limited purpose without 
thereby losing his rights under the contract of 
pledge. 

The pledgees of a bill of lading returned it to the 
pledgors to obtain delivery & sell on behalf of the 
pledgees, & account for the proceeds towards 
satisfaction of the debt : — Held : the pledgees* 
security was not affected, & they were entitled to 
the proceeds of the cargo as against the diligence 
of general creditors of the pledgors. 

A question between domiciled English parties 
as to the title to a movable fund situated in 
Scotland is generally a question of English law. — 
North Western Bank v, Poynter, Son & 
Macdonalds, [1895] A. C. 66 ; 64 L. J. P. C. 27 ; 
72 L. T. 93 ; HR. 125, H. L. 

Annotation: — Distd. InfirliA v. Robertson, [1898] A. O. 616. 

Administration of assets — On death.] — See 

Part VI., Sects. 2, 3, post 

419. Distribution of assets — Governed by lex 
fori.] — In the distribution of assets the lex fori 
prevails. — S impson v. Fogo, No, 382, ante. 


Sub-sect. 2. — On Alienation and Assignment 

INTER vivos. 

A. By Operation of Law. 

420. By foreign statute — Sequestration of debts 
due to British subjects — Assignment contrary to 
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Sect. 3. — Title to 7 n<»’nble.^: Sub-seet, 2, A., B., C, 

usage of nations.] — An ordinance wa.s made by 
DoTirnark ponding hostilities witli (Jreat iiritain, 
whereby all ships, goods, money & nion(?y's worth, 
beJonging <o English subjects, w^ere st^ipiestrated & 
detained ; in consequence, a suit then pending in 
the Eaiiisli cL for recovering a debt due from a 
Danish to a British subject was not further prose- 
cuted, & the debt was paid by the Danisti subject 
to commissioners appointed to receive payment, 
whereupon the Danish ct. quashed the suit ; — 
ffe/d : no answer to an action against the Danish 
subject to recover same debt in the cts. of this 
country, for the ordinance not being conformable 
to the usage of nations, was held to be void. — 
Wolff v. Oxholm (1817), 6 M. & 8. 92 ; 105 E. 11. 
1177. 

AnruitaHons : — Apld. Ke Fried Knipp Act.. [1917] 2 Ch. 188. 
Conscl. Stevenson v. Akt- fiir Carton -nagren Industrie, 
f 1 9 1 8 ] A. C. 2.*]9. Distd. Jie Ferdinand ( Ex-Tsar of Bulgaria), 
fI921] 1 COi. 107. Reid. Phillips v. Eyre (1870), L. K. 0 
Q. B. I ; West Rand Central Gold Mining Co. v. R., [1905] 

2 K. B. 391 ; Porter v, Freiidenberg, Kroglingcrr. Samuel 
& Roponfcld, He Merten’s Patent«, fl916] 1 K. B. 857 ; 
Aksionaimoye Ob.schostvo A. M. Luther v. Sagor, 11921) 1 
K. B. 450. 

421. Sale of business in France by French 

court — Effect on property in England — Effect on 
trade marks registered in England.] — By the French 
Law of Associations, 1901, the Monastery of lia 
Grande C^hartreuse was dissolved, & its property 
confiscated & vested in a liquidator. The monks 
for many years had manufactured a liqueur known 
as chartreuse. The business &i proper! y were sold 
by the liquidator to a co. which made a similar 
liqueur under the old name chartreuse. I'he 
liquidator procured the insertion in England, of his 
name as owner of certain trade marks formeily 
<‘m ployed by the monks : — Held : the liquidator 

Ids assignees were not entitled to use the word 
(Jhartreuse as descriptive of the goods made by 
them, & the monks were entitled to have the 
liquidator’s name as owner of the trade marks & 
names expunged from the register. — L kcouturier 
V. Key, [1910] A. C. 202 ; 79 L. J. Ch. 394 ; 102 
L. T. 293 ; 20 T. L. R, 308 ; 54 Sol Jo. 375, H. L. 
Amwiations : — Consd. He. Neucliatcl A^phalte Co.’s Trade 
Mk., [1913] 2 Ch, 291. Refd. Poiret v. Polret & Nash 
(1920), 37 K. P. C, 177 : AkHionairuoyc Obschestvo A. M. 
Luther w. Sagor, 11921] 3 K. B. 532. 

Assignment of trade marks generally.] — See 
Thade Maker, Trade Mamer & Designs. 

By foreign Judgment in rem — When binding.] — 
See Part XIV., Sect. 3, sub-sect. 2, post. 

As regards ships.] — See Shipping Navi- 
gation. 

On bankruptcy.] — See BANKRUPaT;Y & Insol- 
vency, Vol. V,, pp. 007, 089-093. Nos. 5917, 
0095-0101,0100-0115. 

By execution.] — See Execution, 

B. Of Documents of Title. 

422. Foreign hypothecation bond — Covenant & 
directions thereunder to assign — Whether equitable 
assignment governed by lex loci rei sitae.] — By deed 
executed & registered in manner required by the 
law of Ceylon, estates there were mortgaged to 
A. & Co., to secure payment of bills of exchange 
which had been discounted by them &, subject 
thereto the same estates were, by another deed 
duly executed registered, mortgaged to K., & 
by deed, not executed as required by the law of 
Ceylon, A. & Co. covenanted on payment of the 
bills to transfer the mtge. securities to K. The 
bills wore paid at maturity by K., the funds being 
advanced by S. upon an agreement that the mtge. 
seijurilies sliould be transfeiTed to him, & accord- 


ingly K. by letter directed tJie banking company to 
transfer the mtge, securities to 8. ; but afterwards 
11. demanded & obtained possession thereof as 
being the next registered incumbrancer. 8. then 
filed a bill against A. «te Co. others, alleging that 
ihe deed of covenant the letter of K. constituted 
A. & Co. trustees for Jiim, & that in deliverhif^ the 
securities to K., they had committed a breach of 
trust : — Held : although the transactions would by 
the law of this country constitute the pltf, equitable 
assignee of the securities, yet as it appeared by the 
evidence they were insufficient for that purpose 
according to ihe law of (Ceylon, the bill must be 
dismissed with costs as against A. Co. — Sichel 

V. Raphael (1864), 5 New Rep. 149 ; 34 L. J. Ch. 
106 ; 11 L. T. 433 ; 10 Jur. N. 8. 1165 ; 13 W. R. 
191, L. C. 

423. Life Insurance policy — Assignment of 
English policy to wife — Validity governed by lex 
domicilii of assignor.] — Pltf. sued the trustees of 
an English life insurance co. as assignee of a policy 
of life insurance granted by such co, Hie assign- 
ment was made in Cape Colony & at the time of 
assignment ihe assured, the assignor, was & re- 
mained till his death, domiciled there, & pltf. was 
his wife. By the law of that colony such an 
assignment was void by reason of tlie assignee 
being the wife of the assignor : — Held : the law of 
Cape Colony applied to the assignment of ihe 
policy, & therefore defis. were entitled to judgment. 

-Lee r. Abdy (1886), 17 Q. B. D. 309 ; 55 L. T. 
297 ; 34 W. R. 653. 

Annoiafions : — Consd. Kelly r. Selwyn, fI905] 2 Ch. 117. 
Refd. Alcock r. Smith, 11892] 1 Ch. 238 ; ffr MaudsJay, 
Sons & Field, Maudslay v. Mamislay, Sons & Field, |J90()| 

1 Ch. 602. 

424. Foreign shares certificate — Pledge in 

England — Whether pledgee lawfully in possession 
governed by English law — Consequences of lawful 
possession governed by foreign law.] — The regis- 
tered owner of sJiares in a New York co. held 
certificates which stated that tlie shares were 
transferable only on the surrender A cancellation 
of the certificate by an indorsement thereof. The 
indorsement was in the form of a transfer for value 
received, blank in the names of the transferor 
transfer(‘C, with a power (^f attorney in blank to 
carry out the transfer. His owner’s exors. 
obtained probate of his will, in order tliat tlie 
shares might be registered in their own names 
signed as exors. the transfers on the back of each 
certificate, in blank, & sent them to their broker, 
who fraudulently deposited tliem with a bank 
which took them bond fide <& without notice as 
security for advances. The bank retained tin* 
cei*ti!icates & took no steps to obtain registration. 
The exors. having brought an action against tlie 
bank to establish their title to tJie certiii cates : — 
Held : since all tlie dealings witii the certificates 
were transacted in England by persons domiciled 
there, the respective rights of the exors. and tln^ 
bank must be determined by Englisli law. 

What is effectual to transfer shares in a foreign 
country must be decided by the laws of that 
country. — Colonial Bank v. Cady & Wiluams, 
London Chartered Bank op Australia v. 
Cady & Williams (1890), 15 App. Cas. 267 ; 60 
L. J. Oh. 131 ; 63 L. T. 27 ; 39 W. R. 17 ; 6 
T. L. K. 329, n. L. 

Annoiationa : — Consd. Fox v. Martin (1895), 64 L. J. Ch. 
473 ; Stern v. K., 118961 1 Q. B. 211 ; Fry v. Sraellie, 
[1912] 3 K. B. 282. Apld. Fuller v. Glyn, MIUr, (hirrie, 
[1914] 2 K. B. 168. Refd. Bimmon«) v. London Joint Stock 
Bank, Little v, London Joint Stock Bank, [1891] 1 Ch. 
270 ; Aicook v. Smith, 11892] 1 Ch. 238 ; Venablos u. 
Bai'ing, 11892] 3 Ch. 527 ; Bentinck v. London Joint Stock 
Bank, [1893] 2 Ch. 120: Schofield v. LondeBborongh, 
[1896] A. C. 514 ; Beonnnnaland Exploration Co. v. 
London Trading Bank, jl898] 2 Q. B. 658 ; Montagu v. 
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WMton» Clovedon & Portishoad Light Rye. (1903), 19 

T* Jj, R* 272* 

Transfer of share certificates generally.]— iS'cc 
Bills of Exchange, Pjiomishory Notes & 
Negotiable Instruments, VoL VT., pp. 451-453. 

426. Delivery warrant— Of goods 'n Scotland — 
Delivery warrants pledged in England — Pledge 
subject to requirements of Scottish law.] — (ioods 
were stored by G. a domiciled Englishman in a 
bonded wareliouse in Glasgow, transferred into the 
name of G. as owner ; & the warehouse-keeper 
issued to G. delivery orders showing that the goods 
were held to G.’s order “ or assigns by indorsement 
hereon.** G. obtained a loan from I., an English 
merchant, and delivered to him in England a lettei* 
of hypothecation bearing tliat he deposited a part 
of the goods with him in security, with power of 
sale, & G. indorsed & handed to I. the delivery 
warrants. I. did not intimate or give notice of the 
right ho had _ acquired to the warehouse-keeper. 
R. & B. claiming as personal creditors of G., 
aiTested the goods in the hands of the warehouse- 
keeper in order to found jurisdiction against G. in 
Scotland ; & then raised an action against him 
in the Scottish ct., upon dependence of which 
they again arrested the goods, claiming through 
the arrestment a preferable riglit thereto : — J/eld : 
(1) the case was governed by the law of Scotland, 

&D the right of the pledgee I., in the goods was 
defeated by the arrestment executed by R. &. B., 

I. not having intimated his pledge to the ware- 

house-keeper; (2) Eactors Act, 1889 (c. 45) [ex- 
tended to Scotland by Factors (Scotland) Act, 1890 
(c. 40)J, s. 3, was merely intended to define the 
full elTect of the pledge of the documents of title 
made by a mercantile agent, had no application 
to the case of the pledge of the documents of title 
by one in the position of G. who was not a mer- 
cantile agent within the meaning of the Act ; nor 
was G. a pledgor witliin s. 9 of the same Act. — 
iNGLLs V. Robertson, [1898] A. 0. 616 ; 67 

lu J. l\ 0. 108 ; 79 L. T. 224 ; 14 T. L. R, 517, 

II . L. 

Negotiable Instrument.] — See Bills of Ex- 
change, Promissory Notes & Negotiable 
Instruments, Vol. VI., pp. 428, 429, 431-433. 

Assignability of contracts generally.] — See 
Part VII., Sect. 2, sub-sect. 7, post, 

C. Of Chases in Action, 

See Choses in Action, Vol. VIII., 476, 477, 
481, 485, Nos. 459, 4()2, 495, 541. 

D, Of Funds in Court, 

426. To which foreign Infant entitled — Pay- 

ment to guardian — On proof that guardian’s receipt 
valid discharge by lex domicilii.] — Upon a pet ition 
of an infant above the ago of puberty, domiciled 
in Scotland, & curator, praying the 

transfer into their joint names of a sum of stock 
paid into ct., to which sum the infant was entitled 
under a wiU of a testator, who died domiciled in 
this country : — Held : the stock might bo trans- 
ferred accordingly, upon tlie ct. being satisfied 
that the receipt of the curator was a valid discharge, 
according to the law of the infant’s domicil. — 

He Crichton’s Trust (1855), 24 L. T. O. S, 267. 

-dnno/erfitm Dlstd. JRc Chatard'e Settlnit., 11899J 1 Ch. 

712. 

427. On proof that guardian entitled 

to receive fund by lex domicilii.] — ^A fund devolv- 
ing upon an infant under a settlement made accord- 
ing to the law of Prussia was ordered to be paid 
to the father os^ guardian, upon evidence that by 
the law of Prussia he was entitled in that chai*acter 
to receive the fund ^ administer it during the 


I infant’s minority. — Re Brown’s Trust (1866), 12 
L. T. 488 ; 13 W. R. 677. 

i JnriMation Consd, lie Cliaturd’s SetUmt., [18991 1 Ch, 

' 712. 

428. — — On proof that payment out 

beneficial for Infant.] — Wliero infants who were 
French subjects domiciled in J'rance had become 
absoJuGdy entitled t-o a fund in ct., it appeai'ed 
that by the law of Franco their father as their 
legal guardian was entitled to receive & give legal 
discharges for moneys coming to them during 
minority : — Held : the ct. was not bound to pay 
out the fund to the father as of right, but that 
evidence ought to be adduced showing that the 
fund would be applied for the benefit of the infants. 
— Re Chatard’s Setixement, [1899] 1 Oh. 712 ; 
68 L. J. Ch. 350 ; 80 L. T. 645 ; 47 W. R. 515. 
Annotation: — 'Refd. Thierjr r. Chalmers, Guthrie, 11900J 
1 Ch. 80. 

See, gpMcrally, Infants & Children. 

429. To which lunatic in foreign country 
entitled — Payment to committee — Discretion of 
court to order.] — Wliere a fund belonging to an 
Englishman residing abroad & found lunatic undc?r 
a foreign inquisition is paid into ct. under Trustee 
Relief Act, 1847 (c. 96), the ct. has discretion to 
refuse to transfer the corpus to the foreign pro- 
visional committee of the estate of the lunatic, 
thougli such committee is duly constituted accord- 
ing to the laws of the country where the inquisition 
was held, & has power to sue <fc give valid recei]>ts 
for the fund. — Re GARNiEit (1872), L. R. 13 Eq. 
532 ; 41 L. J. Ch. 419 ; 25 L. T. 928 ; 20 W. R. 
288. 

AnnoiatUms : — Consd. Didlshciui v. London & WestminBler 
Bank, 11900] 2 Ch. IC>. Refd. He Brown. [1895] 2 Ch. 066 ; 

He Knight, 11898] 1 Ch. 257 ; Now York Security & Trii«t 
(’o. v. Keyscr, [1901] 1 Ch. 66(5 ; He Sanchez Do LaiTugolU 
(1907), 96 L. T. 862. 

430. Payment to colonial master in lunacy — 

Jurisdiction of court to order.] — P., having become 

I of unsound mind, was admitted as an insane 
patient into a public hospital for the insane, in 
New South Wales. Subsequently a fund, consist- 
ing partly of corpus & partly of accumulated 
income, to which the lunatic was entitled under 
the will of B., was paid into ct. in England, under 
Trustee Relief Act, 1847 (c. 96). 

A petition was presented by the Master in 
Lunacy of New South Wales, & the lunatic by her 
next friend, asking for payment out of the fund to 
the master \~~Held : the master was empower(‘d 
t/O collect the assets of the lunatic in the colony, 
but no such power was given him with regard Id 
assets in England ; (2) the ct. had juiisdiction to 
order payment/ of the corpus to the master where 
such payment was shown io be necessary for the 
protection of the lunatic’s estate, or for her 
maintenance, but no necessity liad been shown. — 

Rs Barlow’s Will (1887), 36 Ch. D. 287 ; suit 
nom. Re Barlow’s Will Trusts, He Barlow, 
Barton v, Spencer, 56 L. J. Ch. 795 ; 57 L. T. 95 ; 

35 W. K. 737 ; 3 T. L. H. 695, C. A. 

Annotations: — As to (1) Consd. Dldwhcim r. London & 
WestniiiiBter Bank, [1900] 2 Ch. 15. Refd. He Brown, 
11895] 2 Ch. 666 ; He Selot’s Trust, [1902] 1 Ch. 488. As 
to (2) Consd. He Bro\ni. 11895] 2 C:h. 666. Distd, He Do 
Liudon, He SinuTicr’s Scttlint., Do Hayn r. Garland, 11897 ] 

1 Ch. 463. Consd. DidlHhoim v. London WeBt.ininfltor 
Bank, [1900] 2 Ch. 15. Expld. He Solofa Trust, [1902] 1 
t3i, 488. Refd. He Chatard’s Settlmt., 11899] 1 (.di. 712 ; 
Thiory v. Cholmors, Guthrie, [1900] 1 Ch. 80 ; He Carr’s 
Trusts, Carr v. Carr, [1904] 1 Ch. 792, 

See, generally. Lunatics &; Persons op Unsound 
Mind. 

431. To which foreign married woman entitled 
— Payment to married woman — On proof that fund 
not affected by settlement.] — Wliere it is sought to 
have funds belonging t/O a domiciled Scottish feme 
covert paid out of ct., &; a Scottish settlement 
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Sect 3. — Title to movables : Sub-sect 2, D, iSb E. ; 
sub-sect 3. Sect 4. Part YI, Sect. 1 : Sub-sects. 

1 cfe’ 2, A.] 

exists, the ct. requires the testimony V^f a Scottish 
advocate to show that it does not affect the fund. — 
Re Todd, Shand v, Kidd (1854), 19 Beav. 682 ; 
62 E. R. 470. 

432. Payment to husband — When ordered.] 

— Where a fund is standing in a cause to the credit 
of a married woman whose domicil is Scottish, the 
ct. will not, on petition, order it to be transferred 
to her husband, but will order a commission to take 
the consent of the wife. — Ireland v, Trembath 
(1866), 13 L. T. 620 ; 14 W. R. 275. 

See ^ generally ^ Husband & Wife. 

433. Person beneficially entitled absent — Pay- 
ment to judicial factor — When ordered.] — A person 
who has been appointed judicial factor by the 
Scottish ct. in respect of a dormant fund in ct. in 
England is not entitled as such to call for a transfer 
in the absence of the persons beneficially interested. 
—Gordon v. Smith (1913), 108 L. T. 951 ; 57 
Sol. Jo. 695. 

E. Other Cases. 

By bill of sale.] — See Bills op Sale, Vol. VII., 

p. 28. 

By stoppage in transitu.] — See Sale of Goods. 

434. By donatio mortis causd — Governed by law 
applicable to gifts Inter vivos — Lex situs applicable.] 

— domiciled Russian resident in Ix>ndon, in- 
structed B. in the presence of other persons, in 
case of K.’s death, after making ceit-ain payments 
thereout to pass over the remnant of £1,000 then 
in a bank in London to the pltf. L., a Russian lady 
then living in Switzerland. K. further instructed 
B. at same interview to pass to pltf. certain Russian 
bonds, money, etc., left by K. in the custody of W. 


OP Laws. 

in 1917 before ^oing on a perilous voyage, with the 
view of providing for the pltf. in the case of K.^s 
death. In 1919, K. went under a serious operation 
& died intestate : — Held : (1) the gift constituted 
a good donatio mortis camd by English law ; 
(2) the law to bo applied to it was that applicable 
to gifts inter vivos & not that applicable to testa- 
mentary dispositions. — Re Kobvine’s Trust, 
Levashopp V, Block, ( 1921] 1 Ch. 343 ; 90 L. J. Ch. 
192 ; 124 L. T. 600 ; 65 Sol. Jo. 206. 

Of ships.] — See Shipping & Navigation. 

Of trade marks.] — See Trade Marks, Trade 
Navies & Designs. 

Of patents.] — See Patents & Inventions. 

Of copyright.] — See Copyright &; Literary 
Property. 

435. Under 1 Will. 4, c. 60 — Powers given by 
not applicable to foreign movables.] — ^P rice v. 
De\vhur8T, No. 383, arde. 


Sub-sect. 3, — On Transmission by Succession. 
See Part VI., Sects. 2 & 3, post. 


Sect. 4.— CURRENCY AND RATE OF INTEREST. 

In what currency discharge of contracts by per- 
formance payable .] — See Part VII., Sect. 2, sub- 
sect. 8, post. 

Rate of Interest payable— As regards contracts.] — 
See Part VII., Sect. 3, post. 

As regards sums charged on Immovables.] — 

See Pait IV., Sect. 6, a'nle. 

At what rate of exchange damages & Interest 
payable .] — See Contract ; Money & Money 
Lending. 


Part VI. — Succession. 


Sect. 1.-^ TO IMMOVABLES. 

Sub-sect. 1. — Intestate Succession. 

436. Governed by lex loci rel sitae.] — Drum- 
mond V. Drummond, No. 291 , ante. 

437. .] — An alien woman held real estates 

in Champagne in her own right in fee simple & 
these estates were expressly excluded by the 
marriage contract from the community of goods. 
By the custom of Paris, which governed this 
contract, this estate remained during the coverture; 
the separate proi^erty of the wife, &. she could 
during her husband’s lifetime, with his consent, 
have alienated them away, & have absolutely 
disposed of them at his death, so as to exclude her 
issue’s right to legitim. The estates were con- 
fiscated by the French Revolutionary Government 
under the law of the French Convention against 
emi^ation, & she died in her husband’s lifetime, 
leaving issue a son, a British subject ; — Held : 
the son had neither an indefeasible, nor a contingent 
interest in such estates, & he was not entitled to 


indemnity for their loss.— W all’s (Count de) 
Case (1848), 0 Moo. P. C. C. 210 ; 13 E. R. 066 ; 
suh nom. Db Wall’s (Count) Case, 12 Jur. 145, 
P. C. 

438. .] — Fenton v, Livingstone, No. 

381, ante. 

489. English leaseholds.] — Leaseholds 

in England, belonging to a domiciled Scotsman, 
devolve, in case of his intestacy, upon the persons 
entitled according to the English Stat. Distribu- 
tions. — Duncan v. Lawson (1889), 41 Ch. D. 394 ; 
58 L. J. C^. 602 ; 60 L. T. 732 ; 63 J, P. 632 ; 37 
W. R. 524 ; 6 T. L. R. 402. 

Annotatitma : — Gonsd. Pepin v. Bmyfire, [1902] 1 Ch. 24. 
Befd. lie Stokes, Stokes v. Duoroz (1890), 62 L. T. 176 ; 
He Hoyles, How v. Jagg, [1910] 2 Ch. 333. 

Wills of English leaseholds.] — See Sub-sect. 2, 
B., post. 

Capacity — Claimant Illegitimate by lex loci rel 
sitae — Le^tlmate by law of birth-place — Per sub- 
sequens matrimonl um.] — See Bastardy, Vol. 
111., p. 374, Nos. 143-146. 


PART VI. SECT. 1, SUB-SECT. 1. 

486 i. Governed hy lex loci rei stke .] — 
Lex loci governs the devolution of 
immovable property iu the case of 
intestacy. — Lan Lkung Shi v. Lan 
Po Tsun (1911). 6 Hong Kong L. It. 
149.— HONG KONG. 

486 ii. .1 — Intestate, during his 

life & at the time of hLs death, was 
domioiled in E. ; among his effects 
were municipal bonds & immovable 
property in C. : — Held : the Jaw of C. 


must govern the succession. — B aioir^S 
Estate v. Baker's Estate (1908). 
25 S. O. 234.“H5. AF. 

h. ifi absence of grant of 

administraiion by couri of domicil,}-— 
Re Mikrkiaion (1908), 1 Sank. L. H. 
513 ; 9 W. L. R. 608.— CAN. 

489 i. Chinese leaseholds .] — 

Leaseholds being immovables " des- 
cend according to the law of the place 
where they are situated. — Lan Leung 


Shi V. Lan Po Tsun (1911), 6 Hong 
Fong L. R. 149.— HONG KONG. 

439 ii. — — Ho Tbz Tsun v. 

Ho An Shi (1915), 10 Hong Kong L. E. 
60.— HONG KONG. 

489 iii. Irish leasfMlds.] — Sno- 

cession to chattels real depends on the 
law of the country wherein they are 
situate. Sc not on that of deceased's 
domicU . — In the Goods of Qbntiu 
( 1875), 9 I. R. Eq. 541.— IR. 
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SuB-sjBCT. 2 . — Wills of Immovables. 

A, In General, 

440. Lex loci rel sitee governs — Will of English 
realty made abroad — Unaffected by foreign probate.] 

— If a will of land in England made in France be 

E roved there, the probate does not affect the will 
ecause probate is not of materiality in the case 
of land. But if the will be of personalty in England, 
the will would have to be proved here. — Leb, 
Moore & Roblin’s Case (1621), Palm. 163 ; 81 
E. R. 1028. 

441. Formal validity — Will of English 

realty made abroad — Attestation of.] — Wills made 
beyond the sea of lands in England must be 
attested by three witnesses as required by Stat. 
Frauds. — Coppin v, Coppin (1725), 2 P. Wins. 291 ; 
Cas. temp. King, 28 ; 24 E. R. 735, h, C. 
Annotaiiom : — Mentd. Mackreth v, Symmons (1808), 16 
Ves. 329 ; Selby v. Solby (1828), 4 Runs. 330 ; Hproiile v, 
J^rlor (1836), 8 Sim. 189 ; Courtenay v. WIUlaniH (1844), 
3 Hare, 639 ; Philips v. Philips (1844), 3 Haro. 281 ; 
Tumor v. Martin (1857), 7 Do G. M. & G. 429. 

442. Attestation on sealed 

envelope enclosing will.] — An Englishman who had 
acquired a domicil in Chile executed a closed or 
secret will according to the Chilean Civil Code 
before a notary public & five witnesses. By that 
code a closed v\'ill was deemed to include the cover 
whicli contained it, & that cover was the only 
document on which the names of the testator, the 
five witnesses, & the notary were signed together, 
the wiU itself being signed by the testator alone. 
This closed will, with the cover thus indorsed, was 
proved or registered in Chile, & letters of adminis- 
tration with the will, including the cover, annexed, 
were granted to plt£. in England, where the testator 
possessed real property ; — Held : the indorsement 
on the envelope & th(3 document therein enclosed 
constituted one testamentary disposition, & the 
testator had executed a will capable of passing his 
real estate in Eiigland. — lie Nicholls, Huim:R v, 
Nichodls, [1921] 2 Ch . 11 ; 90 L. J. Ch. 379 ; 125 
L, T. .55 ; 65 Sol. Jo. 533. 

443. Construction — Devise of “ rents. 

Issues & profits ” of West Indies estate — What 
included In.] — Testator, resident in Jamaica, 
devised the rents, issues & profits of his estate in 
that island, to A. : — Held : the estate A the slaves, 
mules, cattle & machinery thereon passed under 
this devise. — Stewart v, Garnett (1830), 3 Sim. 
398; 57 E. R. 1047. 

Anruftations *Distd. Turner u. Barclay (1854), 9Moo. P. C. C. 
264. Retd. I'cnton or Llvlnfrfltone v. LlvlnKstono (1856), 
27 L. T. O. S. 18. Mentd. Hilvey v. Howard (1837), 6 
Ad. & El. 253. 

Construction of wills generally, see Wills. 

444, Incidents of estate created — Scottish 

will of English & Scottish realty — Effect as to 


Scottish heritage.] — Where a testator in a foreign 
will expresses himself in technical language of the 
place where made & where ho is domiciled, to 
obtain the intention the technical terms must be 
interpreted by the meaning put on them in the 
system of law from which tliey are borrowed. 

(2) By the common law of Scotland the actual 
intention of the maker of any validly executed 
settlement of movables received effect when duly 
ascertained, & now by Titles to Land Consolidation 
(Scotland) Act, i868, c, 101, the Scottish law, 
which would previously have rejected as inopera- 
tive a foreign will dealing with Scottish lands not 
executed with all the required formalities, & not 
expressed in appropriate terms of de presenti con- 
veyance, must, so far as may be practicable with 
the principles of that law, give effect to the intention 
as expressed in the will, just the same as if it dealt 
with movables & not heritage. 

(3) The technical rule of Scottish law applicable 
to movable & immovable property, that a gift or 
devise to a parent in life-rent, & after his death to 
his unborn or unnamed children in fee, confers a fee 
on the parent & a speA successionis only on the 
children is excluded by anything in the gift itself, 
showing beyond doubt that the intention was to 
give nothing more than a life interest to the parent. 

(4) A te^ator, domiciled in England, who died 
possessed of lands in England & Scotland, left a 
will executed according to the forms of English 
law, by which he devised all such of his lands as 
consisted of freehold of inheritance to the use of 
his eldest son, E., & his assigns for his life without 
impeachment of waste, & after the death of E. to 
the use of the first &; every other son of E., suc- 
cessively, according to their respective seniorities 
in tail mole, with remainders over. Under a 
subsequent clause E. took as residuary legatee all 
property not otherwise disposed of. Subsequent 
to the date of the will children were born to E. 
He claimed the Scottish estate as vested in him 
absolutely, or alternatively that the estate be- 
longed to him as residuary legatee or as heir-at-law. 
This claim was opposed on behalf of his infant 
children : — ^eld : ( 1 ) under the above Act the law 
of Scotland must, so far as practicable, give effect 
to the intention of the testator, as gathered from 
the whole context interpreted by English law ; 
(2) undoubtedly the intention of the testator was 
that E. should take a life interest only, & that the 
fee of the Scottish estates should go to the eldest 
son of E., & the others nominated ; (3) the intention 
as to the separate destination of the life-rent & 
fee of the estate, could be earned out substantially 
without inconsistency with the practice or policy 
of the law of Scotland, the rule being valcai 
quantum valere poie,st ; (4) a registrable title fell to 


PART VI. SECT. 1, SUB-SECT. 2. —A. 

440 i. Lex loci ret dim governs — Will 
ot Canadian property made abroad,}— 
Testator’s domicil woe Ri U.S., which 
was his domicil at the time of his 
death : ho devised real property in 
C. : — Held : the will with i\3spect to 
such laud must bo construed according 
to C. law. — ^MoConnkll v, McConnell 
(1889). 18 O. R. 36.— CAN. 

440 ii. lyevise of land in Jamaica 

made in England,}— UoBmemos v. 
Robertson (1812), Hume. 262, n. — 
SCOT. 

441 1. Formal validily ,} — The 

validity of a will of immovables is 
determined by the laws of the place 
whore the property Is situate . — Re 
Millar’s Estate, 11918] 1 W. W. R. 
87 ; 11 Bask. L. R. 76.— CAN. 

441 11. .]— -Macalister’S 

EXBOXTTORS V, MACALISTER’S TRUS'nCKS 


(1834), 13 Sh. (Ct. of Boss.) 17].— | 
SCOT. i. 

441 iii. WiU of realty made | 

abroad — AUestation of.} — Testatrix, i 
domloiled in T., & owiiiugr immovahlo 
property there, had executed a will 
In O. which had been attested insuffl* 
oiently according to the roquiremonts 
of C., but sufficiently according to the 
law of T. ; — Held : the law of T. 

f ovemed. — Re Kliashok’s Estate, 
1903J T. S. 833.— S. AF. 


J 


CoTislruction,] — Testator 


owned lands in E. &; O. in fee, Sc 
devised them to his wife for life, & 
after her decease devised them unto 
his “ right heirs for ever : ** — Held : 
(1) C.STu.C. c. 82, did not apply, & 
the oldest son took the estates in 
O. as in E. ; (2) even if the Act did 
apply, the common law heir was the 
party to take the estates under the 
words of this devise. — Tylkb v. Deal 
(1878), 10 Gr. 601.— CAN. 


444 i. Incidents of estate creaXed 

— English will of Scottish really — 
EfTecf.J— An English will containing a 
conveyanoo of Scottish heritage : — 
Held ; a valid conveyance thereof 
under 31 8c 32 Viot. c. 101, s. 20, the 
deed having been duly executed as a 
testamentary writing, although prior 
to the Act it would nut have neen 
received as u probative deed by the 
law of B. — CONNKL’e Trustees t>. 
Oonnkl (1872), 10 Maeph. (Ot. of 
Bess.) 627.-^5COT. 

k. Imu) of tc8tatar*s domicil 
governs.}— A domiciled Scotsman who 
possessed heritable property In N.Z. 
executed there a will, wliich was drawn 
according to the law of N.Z, : — Held : 
Tho vrilT must be construed 8c his 
tesl^nentary Baocesslon regulated by 
S. law, as tho law of testator’s domicil. 
— Smith v. Smith (1891), 18 R. (Ct. of 
Sees.) 1036 ; 28 So. L. R. 956.— SCOT, 
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Conflict of Laws. 


j, T’o imtnovablcs : Sub-sect 2, ^.cf’ /?. ( 

2 : 1 » j 

lx; made up in accordance with such inteiiiion, but / 
the technical way in which effect might be given to ' 
the intention by the Scottish law was immaterial. — 
Stijoi) V, Cook (1883), 8 App. Oas. 577, JT. L. 

AnnoiatioTis As to {^) Expld. Bradford r. Young (1884). 

26 Ch. D. 656. Confd. Miller, Bailie r. Miller, fl914] 

I Ch. 511. Refd. Hernando y Horcajo i\ Sawtell (1884), 

51 L. T. 117. As to (2) ^ (3) Distd. Re MlUcr, Bailie v. 
Miller, (1914 J 1 Ch. 511. 

445. Effect as to English realty.] 

— By trust disposition made in Scottish form 
executed in manner required by English law for the 
execution of wills W. gave his whole estate, real & 
personal, to trustees, to allow his wife, who died in 
1012, the life-rent use of his mansion house in 
London, & subject thereto directed his trustees to 
hold his estate of M. in Scotland, as also his house 
in London, with the whole pictures, books, linen 
& household plenishing of every description in 
tlie mansion houses of M., & in Ix>ndon, & his silver 
plate, wherever it might be, for behoof of his eldest 
son, J. & the heirs male of his body in foe ; whom 
failing, K., his second son, & the heirs male of his 
body in fee, with divers limitations over. W., who 
was seized of his mansion house in liondon for an 
estate in fee simple, died in 1887. J. died in 1906 
without issue & without having executed any 
disentailing assurance of the mansion house in 
Tjondon, but having made a trust disposition in 
Scottish form executed in manner required by 
English law for the execution of wills, by which he 
disposed of the whole of his real & personal estate. 
Evidence of the law of Scotland applicable to the 
circumstances was given to the effect that the 
terms of the trust disposit ion of W. were ineffectual 
to create a strict entail, that the interest of K. & 
his heirs thereunder was that of heirs substitute 
only, & was defeasible at the will of J., who was 
entitled, subject only to the life interest of his 
mother, to deal with or dispose of the premises by 
any habile conveyance either inter vivos or mortis 
causa, & that by his trust disposition J. had 
according to the law of Scotland effectually dis- 
posed of the premises Held : as to the mansion 
house in London the trust disposition of W. created 
an estate in tail male in J. without any power of 
disposition otlier than that conferred by English 
law, & in the events which had happened the 
mansion house in London passed to K. for an 
est>ate in tail male. — Re Bailie v. Miller, 

[1914] 1 Ch. 511 ; 83 L. J. Ch. 457 ; 110 L. T. 505 ; 

58 Sol. Jo. 416. 

Restrictions on wills— Application of English 

perpetuity rules.] — See Nos. 448, 449, post. 

Application of English Mortmain Acts.] 

— See C’HAKITIES, Vol. VIII., pp. 286, 287. 

446. Jurisdiction of court to determine validity 
of will— Of English realty — Executed abroad accord- 
ing to law of foreign country— Probate Act, 1857 
(c. 77), ss. 61, 62.] — The Ct. of Probate has no 
jurisdiction under Probate Act, 1857 (c. 77), 
ss. 61, 62, to determine the validity of a will which 
affects real estate, if such will has been made 
before the Wills Act, 1837 (c. 26), came into 
operation, or has been executed abroad according 
to the law of a foreign country. — Campbell v. 
Lucy (1871), L. R. 2 P. & 1). 209 ; 40 L. J. P. & M. 

22 ; 24 L. T. 231 ; 19 W. R. 568. 

Of foreign realty.]— Nos. 326, 327, ante. 


Probate of wills disposing of property situated 
abroad.]— Executors & Admtnwtrators. 

/?. Lf^aseholds. 

447. Will of English leaseholds — Governed by 
English law— Not by lex domicilii — Limitations 
void by English JawJ — Upon a question arising as 
to a codicil of the Countess of D.*s mil, made at 
Hanover, whereby she disposed of £5,000 South 
Sea Annuities if a foreigner, living 

abroad <&; having a personal estate in England, 
made an univei*sal heir or residuary legatee, giving 
either the whole or the residue of such estate to be 
settled according to a foreign law, the Ch. Ct. 
bore would not prevent the exor. from getting the 
estate which might be in England, in order to 
transmit it abroad, but if he gave a specific tiling, 
e.g., a leasehold estate, or South Sea Annuities, to a 
particular legatee for life or years, making further 
limitations of the estate so bequeathed, which 
limitations were void by the law of England, 
though good by the law of the country in which 
the will is made, tlie English Ch. Ct. would lend no 
assistance to carry such limitations into effect. — 
How (Lady) v. Kilmanseg (Count) (1752), 1 
Hov. Supp. 361 ; 34 E. R. 827, L. C. 

448 , Perpetuity rules applicable.] 

— (1) The validity of a testamentary disposition 
of an English leasehold is governed by the law of 
England, & not by the law of the testator’s domicil. 

Where, therefore, a testator domiciled in Ireland 
by his will gave an English loaseliold to trustees 
upon trusts for sale & investment, &/ directed the 
investment to be held upon such trusts as wert? 
thereby declared concerning his general personal 
estate, & the trusts declared of the general jiersonal 
estate included trusts for accumulation extending 
beyond any of the periods allowed by Accumula- 
tions Act, 1800 (c, 98), which does not apply to 
Ireland : — Held : although the validity of the 
trusts of the general pei’sonal estate was not 
questioned, still the above Act applied to the 
English leasehold & tlie proceeds of the sale thereof, 

& the trust for accumulation of the investments 
of the proceeds of sale in excess of the periods 
l>ermitted by the Act was invalid. 

(2) The meaning of the rule mohilia sequuntur 
personam discussed. {See No. 412, ante.) — 
Pretce V. Carbery (Loud) (1873), L. R. 1(5 Eq. 
401 ; 21 W. R. 835. 

Anvotatiom : — As to (1) Consd. Dimcttii v. Lawnon (1889), 

41 Ch. D. 394 ; In the Goods of Tampllii. 1 1894 J P. 39 ; 
Pepin V. Bruyftre, (1902] 1 Ch. 24. Apld. He Mobor. Mohob 
V. Valentino, 119081 2 Ch. 235. Conso. Re Hoyles, Row v. 
JagET. 11910] 2 Ch. 333. Reid. Stewart v Rhodes, [1900] 

1 Ch. 386 ; Re Fitzfirorald, Surinan v. Fitzgerald, I1904J 
1 Ch. 573 ; Re GraHsi, Stubbertteld v. (1905] 1 Ch. 

584 ; Re Lyno’-S Settlmt. Trusts, Re Gibbs, Ijyne v. Gibbs, 
(1919] 1 Ch. 80. As to (2) CODBd. Re Caithness (1891), 7 
T. L. R. 354. Refd. Blackwood v. H. (1882), 8 App. Cas. 

82. 

449. .]— Wills Act, 1861 

(c. 1 14), s. 1, provided that every will made out of 
the United Kingdom by a British subject, what- 
ever may be his domicil, should, as regards 
personal estate be held to be well executed for the 
piuT>osc of being admitted in England & Ireland 
to probate, if made according to the forms required 
by the law of the place where same was made : — 
Held : personal estate included leaseholds, & when 
the will of a British subject made abroad in the 
form required by the law of the place had been 
proved in England, the beneficial interest in the 


PART VI. SECT. 1, SUB-SECT. 2.--B. 

447 i. Will of Irish ieaseholds — 
Governed by Irish law — Not by lex 
domicilii .) — A French subject, domi- 
ciled & resident In F., by his will. 


executed as required by 1 Viet. c. 26. 
but not made « executed as required 
for the validity thereof by the law of 
F., devised leaseholds for years in I. 
Sc all other chattels real in 1. to 
trustees : — Held : the will was valid 


as to the ohattols real, & the ot. 
granted to the trustees administration 
cum. iesl. onn. limited to chattels real 
in I. — De Fooahsikiiao Duport 
(1881), 11 L. R. Ir. 123.~ -IB, 
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leaseholds passed to the person pointed out in tiie 
will as the donee of tliat interest, provided the 
bequest did not infringe the law of England, e.r/., 
that relating to accumulations or perpetuity. — 
Re Gra88[, Stubbbrpield v. Gbassi, IU)05] 1 Ch. 
584 ; 74 L. J. Ch, 341 ; 02 L, T. 455 ; 53 W. H, 
396 ; 21 T, L. K. 343 ; 49 Sol. Jo. 366, 

Annotation : — Consd. He hyne*B Sottlmt. Trusts, He Gibbs, 

Lyuo V, Gibbs, fl919] 1 Ch. 80. 

450 , ,j — ( I j Leaseholds situated 

in England are personal estate, but are not 
movables, & the disposition of them by will is 
governed by English law. 

(2) A domiciled Scotsman made a will disposing 
of, inter alia, certain leasehold property in England, 
which disposition was, however, revoked by his 
marriage. A codicil was subsequently made 
referring to the will: — Held: it revived the will 
so far as it dealt with the leasehold property. — 
Be Caithness (Eari,) (1891), 7 T, L. 11. 354. 

451, Will not attested as 

required by English law — Effect of grant of letters 
of administration.] — Pepin r, Bruyebe, No. 299, 
ante, 

By British subjects -Wills Act, 1861 

(c. 114).] — Sec Sect. 2, sub-sect. 3, post. 

Succession to English leaseholds on intestacy.] — 

See No. 439, ante, 

452, Will of foreign leaseholds — Governed by 
lex loci rel sitae— Not by lex domicilii.] — Testator 
domiciled in England made an English will by 
which he gave, devised & bequeathed all his real 
& personal estat<:i both in England South Africa 
to Ills wife for her widowhood with remainders 
over. 3^he property included long leaseholds in 
the Trans viwil. where the Koman-Dutch law 
prevailed Held : the Koman-Dutch law, as 
stated in an uncontested opinion of an ex-Chief 
Justice of the TraiLsvaal, was applicable to the 
Transvaal leaseholds, the widow was conse- 
quently entitled to them in spenie,—Iie Moses, 
Moses v, Valentine, [1908] 2 Ch. 235 ; 77 L. J . Ch, 
783 ; 99 L. T. 519. 


Sect. 2.— TO MOVABLES. 

Sub-sect. 1. — In General. 

A, By what Law governed, 

453. By lex domicilii.] — (1) Succession of 
movable effects situated in a foreign country, 
whether testate or intestate, are regulated by the 
lex domicilii, 

(2) Succession to personal effects must be 
regulated by the lex domicilii. 


(3) The domicil of the deceased father being in 
Scotland, the right of legitim extends to personal 
effects in England or elsewhere, as well as in 
Scotland.— Hog v. Hog (1792), 2 Coop, temp, 
Cott. 497 ; 47 E. K. 1269; sub nom, Hoo v, 
Lashley, 6 Bro. Pari. Cas. 577, H. L. 

Annotations: — As to (1) Refd. LashJey r. Sog (1801), 2 
Coop. temp. Cott. 449 ; Price v. Dowhurst (| 8 Sliii. 
279. Generatlif, Montd. TJioroId v. ThoroJd (180.0, 1 


454 , .]—(!) A. & his wife, who were by 

birth British subjects but were afterwards domiciled 
at St. C., belonging to Denmark, i*eturned to 
England, & there made a joint will, disposing of a 
mtge. at St. C., which belonged to them jointly. 
They afterwards made separate wills, which wore 
proved in the Prerogative Ci. of Canterbury. 
After the death of the survivor, certain proceedings 
were instituted at St. C., by the exors., named in 
the joint will, & a judgment was obtained for the 
establishment of that will : — Held : the ct. at 
St. C. had no authority to decide as between the 
contending parties, & the exor. of the joint will, 
having come over to this country, was held liable 
to account to the parties beneiioially interested 
under the separate wills for the assets of A. received 
at St. C. 

(2) The law of the country in wliich a deceased 
party was domiciled at his death, both decides the 
right of succession as to iiis personal estate, also 
regulates the decision as to what constitutes his 
last will. — Pripe v. Dewhurst (1838), 4 My. Cr. 
70; 8 L. J. Ch. 57 ; 2 Jur. 1000; 41 E. K. 30, 


L. C. 


AnnotatiAtns : — As to (1) Refd. VanqiioUn v. Bouard (18C3), 15 
C. B. N. 8. 341. As to (2) Consd. Lanouvillo v. Anderson 
(1860), 2 8w. & Tr. 21. ReW. Whyte v. Rose (1842), 3 
Q. B. 493 ; Pemberton v, Huffhea, [1899] 1 Cli. 781. 

455. •.] — (1) The persons named as trustees 

So oxors. in the will of a domiciled Scotchman 
having declined to act, his next of kin obtained 
letters of administration of his personal estate in 
England from the proper Ecclesiastical Ct. there, 
& afterwards consented to the appointment by the 
Ct. of Session in Scotland of other persons as 
trustees exors. in place of those named in tlie 
will with ail the powers that had been thereby 
given to tliem. These trustees so appointed raised 
an action in the Ct. of Session against the adminis- 
tratrix, calling on her to transfer to them the 
personal estate possessed by her under tlie adminis- 
tration, & offering her a full release from liability ; 
— Held : the personal estate in England must be 
administered there by the administratrix, by virtue 
of the letters of administration. 

(2) The law of the domicil of a deceased person 
governs the succession to his personal estate. 


PART VI. SECT. 2, SUB-SECT. 1.— A. 

463 i. By lex domicilii .] — Where a 
toHtator boqiicathH uotioual ^icrHoualty 
situated in N.S.W. to persons doiiii* 
oiled & resident in the same foreign 
country, the riglits of those persons 
inter sti to the property are rogiiiated 
by the law of that domicil.— lie Lkk 
Hino’s Will (1901), X S. R. N. S. W. 
199 ; 18 N. 8. W. W. N. 239.— AUS. 

463 ii. .] — A will having diroctod 

the whole estate to bo converted into 
personalty, legatees domiciled without 
O. omild not be alYected by any 
statute of O. ; tho locality of all 
rights to movable property being at tlie 
domicil of tho person entitled to it. — 
He GooDHUlfi (1872). 19 Or. 366.— CAN. 

463 lii. .1 — An English will of 

movables by a testator domiciled in 
L. C. must be iuberproted with regard 
to the law of L. C., & not that ot E.-- 
McQiunoN V, Abboit (1885), 10 App. 
Cob. 663, P. C.— CAN. 


463 iv. In tho succesBion 

of movables lex tloniicilii prevails. — 
JjAHHLEY V. MOHEl.ANn (18U9), 16 

Fac. CoU. 465, H. L.— SCOT. 

463 V. .J — 'rho character of funds 

situated in a foreign country as herit- 
able or movable is to bo determined 
by the law of that country ; accord- 
ingly, bonds bearing intereet in the 
island of Jamaica & falling by suc- 
cession to a married woman in 8., 
being by tlie law of J. movable, become 
part of tho goods in communion He 
the husband on tho wife’s death is 
entitled to one half thereof.- -N ew * 
LANDH V. CHALMERS’ TRUSTEES (1832), 
] 1 8h. (Ct. of Sess.) 66.— SCOT. 

463 vi. . ] — ^MAcrnERsoN r. T ytler 

(1850), 12 Duul. (Ct. of Sess.) 486 ; 
22 Sc. Jur. 103.— SCOT. 

453 vli. .] — ^Whoro a person dies 

doiuicilod in S., having money in 
British stocks, the right of sucoes^iou 
depends on tho law of 8, — Craiche a. 


Gardiner (1817), 19 Foe. CoU. 346. — 

SCOT. 

453 viii. -.] — A husband & wdfo 

w'ere married in S. & afterwards removed 
to E. The wife afterwards returned 
to 58. & died there, but the domicil 
of the parties at the dissolution of the 
marriage was in E, At the date of tho 
marriage, tho wife possessed a herit- 
able bond, whicli she afterwards up- 
lifted, & deposited the price In a S. 
bank in her own name. The wife 
having left a trust settlement, & the 
sum iu the bonk being claimed by her 
trustees, on tho ground that it was a 
surroyatum for tho heritable bond, 
tSc also l>y tbe surviving husband, as 
falling under tho jos rnarili : — Held : 
the parties having been domiciled in 
E. at the dissoluuon of the marriage, 
tlie question of right to tho property 
must bo regiilaUHl by tlie law of E. — 
UaWs Tkubtreb 0. Hall (1864). 
16 Dunl. (t?t. of Soss.) 1057 ; 26 8o. 
Jur. 570.— SCOT. 
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Sect 2 . — To movables: Svib-sect A, & B*; svb~ 
sect 2.] 

wherever situated ; but the estate itself must be 
administered in the country in which possession 
is taken of it under lawful authority. 

(3) The cts. in Scotland have no power to 
appoint persons to administer personal property 
in England, that power being exclusively vested 
in the English Ecclesiastical Ots., & of that the 
Scottish cts. are bound to take notice. — ^I ^ukston 
V, Melville (1841), 8 Cl. & Fin. 1 ; 8 E. H. 1, L. 0. ; 
subseqvont proceedings (1845), 15 Sim. 35. 
Annotationa : — As to (1) Oonsd. Cairon Iron Co. v. Maclaren 
(1855), 5 H. L. Cas. 416. Distd. Ewing v, Orr Ewing 
(1883), 9 App. Cas. 34. Befd. Stlrling-MaxwoU v. Cart- 
wright (1879), 11 Ch. I>. 522 ; Re Kloebc, Kannreuther ». 
Goiselbreoht (1884), 28 Ch. D. 175. As to (2) Gonsd. 
Enohin v. Wylio (1862), 10 H. L. Cas. 1. ]^d. Blackwood 
V. R. (1882), 8 App. Cas. 82 ; Ewing v. Orr Ewing (1885), 
10 App. Cas. 453. 

456 . .] — The law of the domicil of a 

testator governs questions of testacy & intestacy, 
of the construction of the will & or the rights of 
those wIjo claim to be next of kin. 

Where, therefore, a will is made by an English- 
man, who dies domiciled abroad, & the foreign 
court has granted pi*obate of the will, it becomes 
the duty of the English Ct. of Pixibatc (some of his 
personal property being situated in this country) 
to grant ancillary probate to the foreign exors. 
It has no right to constitute itself a court of 
construction. 

The C>h. Ct., in like manner, is not entitled to 
entertain an administration suit founded on a 
question relating to the construction of the will, 
& the foreign cxecutoi*s may properly accept its 
junsdiction. 

But parties thus entitled to insist on the 
authority of the ct. of the domicil, may by their 
conduct give to the English ct. authority & juris- 
diction to construe the will, & administer the 
estate, so far as funds & persons in this country 
are concerned. — E nohin v, Wylie (1862), 10 
II. L. Cas. 1 ; 31 L. ,7. Ch, 402 ; 2 L. T. 203 ; 8 
Jnr. N. S. 897; 10 W. R. 407; 11 E. R. 924, 
11. L. 

Annolafions : — Folld. CVispiu v. Doglioiii (1863), 3 8w. & Tr. 
96. Coiud. Miller v. James (1872), L. R. 3 P. & D. 4 ; 
King V. George (1876), 4 Ch. D. 435 ; Stirling-Max well v, 
Cartwright (1879), 11 Ch. 1). 522. FoUd. Eames v, Ilacon 
(1880), 16 Ch. D. 407. Apld. Bloxam v. Favre (1883), 8 
P. I). 1 01 . Consd. Ewing r. Oit Ewing (1883), 9 App. Cas. 
34; Conoha r. Concha (1886), 11 App. (Jas. 541; Re 
Trufort, Traflord «. Blano (1887), 36 Ch. D. ^00 ; Abd-nl- 
Messih v. Farra (1888), 13 App. Cos. 431 ; Re Art(»la 
Hernianos, Ex p. Audj6 Ch&le (1890), 24 Q. B. I), 640. 
Refd. In the Goods of Earl (1867), L. H. 1 P. & D. 4.50; 
Travors v. Blundell (1877), 6 Ch. 1). 436 ; Re Ha\\i;home, 
Graham v. Massey (1883), 23 Ch. D. 743 ; Re Kloebe, 
Kannreuther v, Geiselbracht (1884), 54 L. J. Oh. 297 ; 
Ewing V. Orr Ewing (1885), 10 App, CaB.453 ; Rc Bomiefoi, 
Surrey v. Perrin, [1912] P. 233. 

457 . ,] — (X) Foreign personal assets are 

governed by the lex dommilii of deceased owner for 
the purpose of succession enjoyment. For the 
purpose of legal representation, of coUection, & 
administration, as distinguished from distribution 
among the successors, they are governed by the 
lex loci, 

(2) The above rule subject to qualidcations 
{see No. 413, ante), — Blackwood v, R. (1882), 8 
App. Cas. 82 ; 52 L. .T. P. C. 10 ; 48 L. T. 441 ; 
31 W. R. 645, P. C. 

Anm)tatio7i8 : — As to {\) Consd. Re Kloebe, Kannroutlior t*. 
Geiselbreolit (1884), 28 Ch. D. 175. Folld. StariipR Cuiiirs. 
V. Hope, [1891] A. C. 476 ; Honty t?. H., [1896] A. C. 667 ; 
Woodruff V. A.-G. for Ontario, [1908] A. C. 508 ; R. v, 
IiOvJtt, [1912] A. C. 212. Confd. Re Scull, Scott v. 
Morris (1917), 87 L. J. Ch. 59. Befd. Re Maudslay Sons & 
Field (1900), 82 L. T. 378 ; Wlnans v, A.-G., [1910] A. C. 
27 ; Re Manchester, Duncaunon v. Manchester, [1912] 

1 Ch. 640. 

458. At death of testator.] — The succes- 


OP Laws. 

sion to propei*ty in England of a deceased foreigner 
is regulated by the law of his place of domicil as it 
existed at the time of his death. 

A domiciled Paraguayan died in Paraguay 
leaving personal property in England. Alter his 
death, but. before a grant was made in England, 
a decree of the Govt, of Paraguay declared that 
all the property of deceased, wheresoever situate 
was the property of the nation of Paraguay : — 
Held : although by the law of Paraguay as exist- 
ing at the time when a grant of probate of 
deceased’s will was applied for the will might be 
invalid, the right to the grant & the succession to 
the property must be governed by the law of 
Paraguay as it existed at the time of the death, & 
the Govt, of Paraguay had no locm standi to contest 
the validity of the will. — Lynch v. Paraguay 
Provisional Government (1871), L. R. 2 P. & 1). 
268 ; 40 L. J. P. & M. 81 ; 25 L. T. 164 ; 35 J. P. 
761 ; 19 W. R. 082. 

Annotations: — Consd. Blyth v. Whllflu (1872), 27 L, T. 330. 

Apld. He Afiranoor's Tru8t8 (1895), 64 L. J. Ch. 521. 

459 . .J — In the administra»tion of the 

personal estate of a person dying domiciled abroad, 
the ct. applies the law of the place of domicil as it 
stood at the time of the death of the deceased 
person, & docs not take any account of any subse- 
quent change, though rotro.spectivo, which the 
legislature of the foreign country may make in t hat 
law . — Re Aganooh’s Trusts (1895), 61 L. J. Ch. 
521 ; 13 R. 677. 

460. Ascertainment of domicil — Decree ol 

Probate Court.] — ^A native of Chili made his will in 
London & died. A caveat having beem entered on 
behalf of his daughter, the exors. propounded t he 
will in solemn form, alleging that testator was 
domiciled in England. The daughter pleaded that 
deceased was at the date of the will & until his 
death domiciled in Chili, & that the will was not 
duly executed according to the law of Chili. IJt>ou 
this plea, inter alia, the exors. took issue. The 
judge of the Probate Ct. made a decree by which he 
pronounced for the validity of the will, found that 
deceased was at the date of the will & at his death 
a domiciled Englishman, & decreed probate to 
the exors. The daughter afterwards filed a bill 
against tJie exors., alleging that testator was a 
domiciled Cliilian, that lus Mali, being executed 
in England according to English law, was good by 
the law of Chili, but so far only as testator could 
by the law of Chili dispose by will of one-fourth 
of his personal estate, & that the other three- 
fourths belonged to the daughter. The exoi*s. by 
answer set up the decree of the Probate Ct. as a 
bar. An order having been made for inquiry as to 
testator’s domicil in an administration suit under 
circumstances which, it was contended, made it 
equivalent to an order in the suit by the daughter 
against the exoi*s., the question whether the order 
was right was litigat€*d between the daughter & the 
residuary legatee: — Held: (1) the decree of the 
Probate Ct. was not conclusive in rent as to the 
domicil, because the finding as to the domicil was 
not necessary to the decree ; (2) for the same 

reason the decree of the Probato Ot. was not 
conclusive mter paries as to the domicil a«s between 
the daughter ic the residuary legatee, for the 
exors. could not, by litigating in the Probate suit 
a question of domicil, which it was not necessary 
to decide for the purposes of fhat suit, conclude 
the residuary legatee as to testator’s power of 
disposing of his property, & as the residuary 
legatee was not bound, the daughter could not be 
bound, since estoppel must be mutual. — Concha i\ 
Concha (1886), 11 App. Cas. 541 ; 56 L. J. Ch. 257 ; 
55 L. T. 522 ; 35 W. R. 477, H. L. 
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AntuMUms .—At to (1) Beld. Tbe Parisian (1887), 13 P. B. 
16 ; Be Da Niools. Be Niools «. CurUer (1898), 67 B. J. Cb. 
41U. As to (2) Oonad. Be Allsop & Joy's Contract (1889), 
61 L. T. 213 : Worman v. Wormau (1889), 43 Ch. D. 290. 
^Id. Mlrsa Kuiratullan Bahadur v. Poara Sahob (1905), 
21 T. L. R. 650. CfeneraUy, Mentd* Strauss v. Goldschmidt 
(1892), S T. L. H. 239 ; Be Larard, Kx p. Yeomans & 
Heap (1896), 3 Mans. 317. 

Domicil generally, see Part II., ante: 

Law governing intestate succession .] — See Sub- 
sect. 2, poaia 

When territorial jurisdiction attaches .] — See 

No. 3, ante. 

B, How Law ascertain ed, 

461, Where court of domicil has pronounced 
— ^How far decision binding on English Court.] — 

The law of the domicil of a deceased person governs 
the succession to his personal property. 

Where, therefore, in a foreign ct.,upon the death 
of a person domiciled in the country where that 
ct. had jurisdiction, 0. claimed to be the natural 
son of H., deceased, & as such natural son be 
entitled by the law of that country to inherit his 
father’s property, & alleged that liis father was of a 
particular station in society (a circumstance which 
allowed of such a claim by a natural son), & that 
the father had died domiciled in the country, & had 
died intestate, & the foreign ct. found all these 
allegations in liis favour : — Held : the Probate 
Ct. in this country was bound by the judgment of 
the foreign ct., ^ had, therefore, rightly admitted 
C. to bti heard as contradictor to a wiU set up in 
this country as having been made by H., disposing 
of his x>ersonal property here. — Doglioni v. 
Crispin (J80d), L. R. 1 li. L. 301 ; 35 L. J. P. & M. 
120 ; 15 L. T. 44, H. L. ; ajf(/, S. C. sub nom, 
Crispin v. Dogijoni (1803), 3 8w. Tr. 96. 
Annotations: — ^Apld. He Trufort, Trollord v. Blauo (1887), 
36 Cli. 11. 600. Gonsd. Pomborton v. Hughes, 11899] 
1 Cli. 781 ; He Martbi, LouHtalan v* Loustalau, [1900] 
J’. 211. Mentd. R. v. Marylebono (1803), 27 J. I». 423. 

462. Jurisdiction of court to Impugn 

validity.] — If the will of a deceased has been formally 
recognised & acted ui)on by the ct. of competent 
jurisdiction in the country of his donucil & at the 
time of death, & remains unquestioned in that 
country, the Ct. of Probate will not/ allow the 
validity of such will to be litigated here. — ^M iller 
V. James (1872), L. R. 3 P. & D. 4 ; 42 L. J. P. & M. 
21 ; 27 L. T. 8(i2 ; 37 J. P. 488^; 21 W. R. 272. 

468. Though Judgment by 

default — & all parties not before foreign court.]- 
Although the parties claiming to be entitled to the 
estate of a deceased person may not be bound t-o 
resort to the tribunals of the country in which ho 
was domiciled, & although the ct.s. of this country 
may be called upon to administer the estate of a 
deceased person domiciled abroad, & may in such a 
case be boimd to ascertain as best they can who 
according to the law of the domicil are entitled to 
the estate, yet where the title has been adjudicated 
upon by the cts. of the domicU, such adjudication 
is binding upon, & must be followed by, the cts. of 
this country, even if the judgment of the foreign 
ct, has by the default of the party complaining of 
the judgment proceeded on a mistake as to the 
English law, or the whole of the facts were not- 
before the foreign tribunal; for the cts. of this 
country do not sit to^ hear appeals from foreign 
tribunes, & if the decision of the foreign tribunal 
is wrong, recourse must be had to the mode of 
appeal provided in the foreign country. A testator 


who was by birth a British subject, & was the father 
of pltf., went to reside in Switzerland, & in 1842 
acquired the ** Landrocht or “ Indigenat ** in 
the canton of Zurich, without beir^ required to 
renounce his English nationality, which in the then 
state of English law he could not have effectually 
done ; & ho thereby became of Svsiss nationality. 
With the sanction of the cantonal authorities ho 
could have relinquished this “ Landrecht or 
“ Indigenat,” but he never effectually did so, 
although he afterward^ left Switzerland & went to 
reside in Prance, where he died with a French 
domicil in the year 1878 : — Held: (1) Naturalisa- 
tion Act, 1870 (c. 14), s. 6, applied to testator; 
at the time of his death ho was a Swiss, & not a 
British subject ; having regard to the French 
law, under which the Swiss tribunals were the 
I>roper formn, the cts. of Zurich had jurisdiction to 
decide upon the right of succession to his personal 
estate ; (2) notwithstanding an attempted dis- 

position by testat43r of the whole of his pei*sonal 
estate in favour of a stranger, pltf. was, in accord- 
ance with a judgment of the cts. of Zurich, entitled 
as testator’s only child to nine-tenths of such 
estate as his compulsory portion . — Be Thufort, 
Trafford V. Blano (1887), 36 Ch. D. 600 ; 57 
L. J. Ch. 135 ; 67 L. T. 674 ; 36 W. R. 163 ; 3 
T. L. R. 798. 

Annotations : — As to (1) Consd. Re Bomiefoi. Surrey v. Perrin, 

[1912] P. 233. Reid. Pemberton t>. HughoB, [1899] 1 Ch. 

781 ; Be Martin, Loustalan v. Loustalau, [1900] P. 211. 

Extent to which English Probate 

Court follows foreign grant.] — See Sub-sect. 4, A. 
(b), post, 

Oonclusiveness of foreign judgments generally, 
see Part XIV., Sect. 3, post 

464. Where lex domicilii applies other law — 
Law of country of origin — Testator domiciled in 
Belgium.] — Coujer v, Rivaz, No. 594, post, 

465 . Testator domiciled In France — 

British subject having acquired Swiss nationality.] — 
Be Trufort, Trafford v, Blanc, No. 403, ante, 

466. Intestate domiciled in Syria.] — 

This was a question as to who was entitled to the 
personal estate of a Britisli subject who died 
intestate domiciled in Syria at the time of her 
death. The intestate, a widow, left two cliildren 
& the children of a deceased cliiid. There was no 
doubt that the law of the domicil applied to 
personalty, & the only difficulty was to ascertain 
what that law was : — Held : if the lady had been a 
subject of the Ottoman Empire, the Turkish or 
Syrian law of succession would have applied, & 
the surviving children would have taken to the 
exclusion of the grandchildren, but part of the 
Syrian law was to leave the succession to the 
personal estate of British subjects to bo governed 
by British law ; the succession was, therefore, 
relegated back to the English law, the grand- 
children took the share that their deceased parent 
would have taken. — Be Churchill (Deceased), 
Lewis v, Churcujiju (1892), 36 Sol. Jo. 731. 

467. Law of country where will executed.] 

— Laneuville V, Andfjrson, No. 571, post 


Sub-sect. 2. — Intestate Succession. 

468. Governed by lex domicilii.] — The personal 
estate of an intestate is distributable according to 
the laws of the country where he was resident at 


PART VI. SECT. 2, SUB-SECT. 2. 

468 i. Governed by lex domicilii .] — 
S., whose domloil of origin was N.S.W., 
died intestate in New Caledonia. 
Aooording to English Jaw he was 
domiciled in New Caledonia : bat. 


according to F. law, he wop not de 
iure BO domiciled as he had never 
obtained the pennission of F. Govt, 
to live tliere. Under F. law deceased's 
movables would be distributed aooord- 
ing to the law of his nationality : — 
Held : his movahlo property was 


distributable according to law of 
N. 8. W. — Simmons r. Simmons (1917), 
17 S.R.N.S.W.419 ; 34N.S..W. W.N. 
174.— AUS. 

468 ii. .] — ^A party domiciled 

in 8. died possessed of movable 



368 


Conflict of Laws. 
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the time of liis death, — Pipon v, Pipon (1744), 
Amb. 25, 709 ; 9 Mod. Rep. 431 ; 27 E. R. 14, 
507 ; sidf norn. Pippon v. Pippon, Ridg. temp, II. 
1(35, L. 0. 

Annotations Sill v. Worswlok (1791), 1 Hy. Bl. 

905 ; lie Orr Ewing, Orr Ewing v. Orr Ewing (1882), 22 

Ch. D. 450. Refd. Thorne v. WatkinB (1750), 2 Ves. Son. 

.‘1,5 ; Burn v. Cole (1762), Amb. 415 ; Phillips v. Hunter 

(1795), 2 Hy. HI. 402 ; Price v. Dewhurst (1837), Donnelly, 

‘204 ; Scott V. Bentley (1855), 3 Eq. Rep. 428. 

469. •] — One dies intestate, having peiwonal 

property in England abroad. Distribution must 
be according to the law of that country whore he 
was ro.sidont when ho died. — Burn v. Cole (17(32), 
Amb. 415 ; 27 E. R. 277. 

Anmdation : — Refd. Price v. Dowhurst (1837), 8 Sim. 279. 

470. .]— lloci V. lIoG, No. 453, ante. 

471. Unaffected by doctrine of hotchpot 

under lex situs.] -—If a Scotsman dies intestate, 
having his domicil in England, his whole personal 
estate as well in Scotland as England shall be 
distributed according to the law of England, 
an heir of entail to whom ids heritable or real 
estate in Simtland descends shall not- be obliged t-o 
collate, or bring into hotchpot, such heritable 
estate, inasmuch as the title of the heir to a share 
of t-lu^ iritestaie’s personal e.state accrues by the 
law of England. — Balfour v, ScoTrr (1793), (3 
Bro. Pari. Cas. 550 ; 2 E. R. 1259, II. li. 

Annolalions • — Consd. Brodio v. Barry (1813), 2 Vch. & B. 

1*27. Refd. Price «. DcwhiirBt (1837), Domiclly, 264 ; 

Anderson v. Laneuvlllo (1851), 2 Ecc, & Ad. 41. 

472. .] — Bempdk V. Johnstone, No. 80, 

anie, 

473. .] — Somerville v. Somerville (Lord), 

No. 20, ante, 

474. British subject dying in British 

Empire.] — (1) The succession to the personal estate 
of a British subject dying domiciled in any part 
of the British Empire intestate is to be regulated 
by the law of that part of the British Empire 
which was his domicil at the time of his 
death. 

Qu, : whether a British subject can so far exuere 
patriam as to render his property here liable to 
distribution according to any foreign law, even in 
case of Ills intestacy. Though admitting this to 
be, it would by no means follow that ids to be 
valid here, must conform to that foreign law, 
either upon principle or upon authority. 

(2) The rule, that, where property i.s to be 
distributed under a certain law in case of intestacy, 
it must be so distributed in the absence of a will 1 
valid by tliat law, only applies to cases in which, 
there being no conflict of domicils, the law by 
which the case must be governed, whether ulti- j 
mately to be deemed a case of testacy, or one of ; 
intestacy, adndts of no question. — Ourling v, i 
Thornton (1823), 2 Add. (5 ; 1(32 E. R. 198 ; 


proceedings, sub nonu Thornton r. 
Curling (1824), 8 Sim. 310. 

Annotaiiona : — ^Refd. Price v. Dowhurst (1838), 4 My. & Cr. 

76 ; Cralgie v, Lewlii (1843), 3 Curt. 435 ; Ferrarls v. 

Hertford (1843), 7 Jur. 262. 

476. -Moore v, Budd, No. 127, ante, 

476. -Craigie V , Lewin, No. 41, ante , 

477. -A spinster, born in England & 
residing there until the age of 21, proceeded three 
years before her death to Scotland to reside 
permanently with her father, who had deserted 
her seven years before & settled there, &; she con- 
tinued to reside in Scotland until her death, dying 
intestate : — Held : administration of her effects 
must be governed by the law of Scotland. — In the 
Goods of Griffith (1847), 5 Notes of Cases, 144. 

478. .] — Enohin IK Wylie, No. 45(5, ante , 

479. .] — DoGLiONi V , (Crispin, No. 4fll, ante , 

4g0. De facto domicil sufficient.] — 

IlAMiLTON V . Dallas, No. 59, ante , 

Right of child legitimated per subsequens 

matrimonium.] — See Bastardy, Vol. 111., pp. 372, 
374 ; Nos. 135, 147, 148. 

481. .] — (1) Civil status with its attendant 

righl>s & disabilities depends not upon nationality, 
but upon domicil. 

(2) T'he law of a testator’s domicil governs all 
questions as to testacy or intestacy, & as to the 
rights of persons claiming succession ah hiiestato , 

(3) The Ord. in Council establishing a Consular 
Court at Constantinople i>rovided by s. (3, that the 
jurisdiction should be exercised on the principles 
of, & in conformity with, the law for the time being 
in force in &> for England, S. 91 gave the ct. 
probate jurisdiction over the property of resident 
subjects or pretected poreons. A testator, a 
member of the Chaldean Catholic community, born 
at Bagdad of Ottoman parents, after residing, fii*st 
in India & then at Jeddah, ijroceoded in 1858 to 
Cairo, where he lived as a protcicted person (.ill his 
death in 1885. In 1876 he married a Turkish 
lady in the manner prescribed by Consular 
Marriages Act, 1849 (c. 08), & in 1884 he executed 
a will in the English form : — Held : domicil 
independent of locality & arising simply from 
membei*shii> of a privileged society could not be 
reconciled with any definition of domicil ; testator 
was domiciled in Turkey, & Ills estate must be 
administered in accordance with the law of Turkey. 
— ^Abd-ul-Messiu V , Farra (1888), 13 App. Cas. 
431 ; 57 L. J. P. C. 88 ; 59 L. T. 100 ; 4 T. L. R. 
407, P, C. 

Annotations : — As to (3) (k>ll8d. Casdagli v. Casdagll. 11919 ] 

A. C. 145. Refd. Abdallah v. UiokardB (1888), 4 T. L. R. 

622. Oenerally, Mentd, He Jolmsou, Roberts v. A.-G. 

(1903), 72 L. J. Ch. 682. 

482. Lex domicilii applying other law.] — 

Ee Churchill (Deceased), Lewis v, Churchill, 
No. 400, ante, 

483. Law of domicil of origin applicable — 

Domicil of choice in country not recognising 


property in E., leaving a son & a 
married daught/or domiciled In 8. 
The sou obtained letters of administra- 
tion, but neither the daughter nor her 
husband obtained oonflrmution, or 
took any ston during her life to get 
possession of her share of the stock as 
one of tho noxt-of-kin : — Held: (1) 
according to the law of E. the daughter 
immodiaU4y on the death of her parent 
acquired a vested interest in her share ; 
(2) being HO vested it was oecordiug 
to the law of S. transmitted to & vest^id 
in the husband “ jus maritl.** — 
Eoektok V , Fohdes (1812), 17 Fac. 
Cull. 17 ; Buchan. 362. — SCOT. 

468 iii. .1 — A woman domiciled 

in 8. having died possessed of funds in 
E , & being succeeded by her children 
resident in 8., who died without 


having obtained conflnnation : — Held : 
the funds were vested in them, 
ipso fare, according to tho law of E., 
so as to be transmissible to their 
exors.f in proforenco to the nearest of 
kin of their mother. — ^Milligan v, 
Millioan (1826). 4 8b. (Ct. of Sess.) 
432 ; 1 Fao. CoU. 340.— SCOT. 

468 iv. .3— Murray v. Rothes 

(Earl) (1836). 14 8h. (Ct. of 8css.) 
1049 ; 11 Fac. Coll. 871.— SCOT. 

468 V. .] — Tho mother of an 

Engilshinan who has died Intestate, 
being his next-of-kln by the law of 
that country, 6c having obtained 
letters of administration there as such, 
is entitled to bo confirmed in 8. as 
executrix dative to her son. — Hastjnoh 
(Mahuhiujnkss) 17. Hastings ' (Mar- 


quess) Executors (1852), 14 Dunl. 
(Ct. of 8eNH.) 489 ; 24 Se. Jur. 231 ; 
1 8tuart, 405.— SCOT, 

468 vi. .] — Intestate, who during 

his life 8c at the time of his death was 
domiciled in E„ was the son born of 
a marriage in England with a deceased's 
wife's sister, which was then illegal. 
The intestate married G., who survived 
him, but there were no children of tho 
marriage. Among his effects wei*o 
certain municipal bonds, all in 0. By 
English law his wife was entitled to one 
half of the movables, tho other half 
being regarded os bona vacantia : — 
Held: the law of hitestate’s domicil 
governed the succession of the mov* 
ables. — Baker's Estate v. Baker's 
Estate (1908), 26 8. C. 234.-^5. AF. 
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domicil.] — 7?c Johnson, Boberts v, A.-O., No. 248, 
ante. 

Only one domicil permissible for purpose of 
succession.] — See Nos. 20, 21, 22, ante, 

484. Intestate leaving only property abroad — 
Jurisdiction of English court to make grant.] — 

Administration will not be granted when it appears 
that deceased left no personal property in England. 

■ — In the Goods of Pittock (Deceased) (1808), 82 
L. J. P. M. & A. 157 ; 9 Jur. N. S. 311. 

435 , j — Where deceased died in 

France leaving personal estate there, but none in 
England, ik, it was alleged that by the law of 
France her husband, from whom she had eloped, 
could not establish his claim to her property there 
without a grant from this ct. : — Held : the ct. 
had no jurisdiction to make a limited grant to 
enable him to substantiate his claim to the property 
in the cts. of France. — In the Goods of Tucker 
(1864), 3 Sw. & Tr. 685 ; 34 L. J. P. M. & A. 29. 

Annotations : — Consd. In the Goods of Lock (1876), 40 J. P. 

168. Eefd. In the Goods o/ Murray, [1890] P. 65. 

486. Intestate leaving property In England & 
abroad— Administration to English assets granted 
to one of next of kin.] — ^A,, a married woman, died 
domiciled in the colony of the Cape of Good Hope. 
On her marriage with B., an agreement was entered 
into between them which, according to the laws of 
the colony, excluded B. from all right or interest 
in her property, but did not deprive him of the 
right to administration of her personal estate & 
elTects, in the event of her dying intestate. On her 
death, intestate, letters of administration were 
granted by the Supreme Ct. of the colony to the 
husband of her sister : — Held : administration of 
her personal estate & effects in England might be 
granted to one of hei* brothers next of kin 
resident in this country, without requiring the 
husband to be cited. — In the Goods of Probart 
(1807), 36 L J. P. & M. 71 ; 10 L. T. 298 ; 15 
W. B. 798. 

Grants of letters of administration generally, 
see Sub -sect. 4, post, 

487. Where no one entitled by lex domicilii 
appearing — No claim by Crown — Grant to agent of 
head of country of domicil.] — Administration of 
the goods of a public functionary of the Emperor of 
Morocco was decreed to a party .specifically em- 
powered to take it on his behalf on proof of the 
Emperor’s title by the Mohammedan law, not 
questioned by the Crown nor by any one who 
might be entitled here though excluded by Moham- 
medan law, to deceased’s eifects. — In the Goods of 
Begoia (1822), 1 Add. 340 ; 162 E. R. 119. 
Annotations: — Consd. Asplnwall v. Queen 'h I’lector (1839). 

2 Curt. 241. Expld. In the Goods of Dost Aly Khan (1880). 

49 L. J. P. 78. 

488. Grant to colonial Administrator- 

General.]— B., having acquired a domicil in British 
Guiana, died a bachelor & inl/cstate without any 
known relations there. Under an ordinance of 
that colony the Administrator-General took posses- 
sion of B.’s property in that colony & appointed 
Messrs. P. to be his attorneys &; in his name to 
take letters of administration to the personal 
estate of deceased in this country. Aft^er the 
usual notice to the Queen’s Proctor & citations of 
next of kin : — Held : the grant should be made. — 
In the Goods of O’Brien (1861), 2 Sw. & Tr. 604 ; 
31 L. J. P. M. & A. 194 ; 7 L. T. 249 ; 26 J. P. 
360; 164 E. R. 1132. 

489. Claim by Crown — Grant to foreign 


consul refused.] — ^Administration of the elTects of a 
citizen of the United States of America dying 
intestate in this country in itmerc was limited for 
the purpose of paying his debts, etc., & transmitting 
the balance to the Treasury of the United States, & 
was refused to the American CoilsuI upon the non- 
appearance of any next of kin of deceased, the 
Crown opiiosing the grant. — A spinwall v. Queen’s 
Proctor (1839), 2 Curt. 241 ; 163 E. R. 398. 
Annotation : — Mentd. In the Goods of Wyokofl (1802), 3 

Sw. & Tr. 20. 

490. Claim by Government of 

country of domicil — Bona vacantia.] — ^An Austrian 
who was entitled to a fund in ct. in this country 
died in Vienna a bastard intestate & without heirs. 
By Austrian law the succession of an Austrian 
citizen in such a case was confiscated as heirless 
property by the fiscits. The Austrian Governrnent 
having claimed the fund : — Held : os the right 
claimed was not in the nature of a succession, the 
maxim mohilia sequuntur personam did not apply 
& the Crown by the law of England was entitled 
to the fund os hona vacantia, — Re Barneti'’8 
Trusts, fl902] 1 Ch. 847 ; 71 L. J. Ch. 408 ; 86 
L. T. 346 ; 50 W. K. 081 ; 18 T. L. B. 451. 

Grants of lettern of administration generally, 
see Sub-sect. 4, post, 

491. Party becoming executor de son tort by 
lex domicilii — Claim in country of origin by bond 
creditor of intestate.] — On the decease in Belgium 
of an Englishman residing there liis brother, deft. 
IT., went & took possession of his i^roperty, all 
personal, there, demanding it of the Belgian 
authorities as next of kin of deceased, & without 
giving any inventory. By the Belgian law a 
person so taking possession of a deceased person’s 
property is held to have thereby admitted assets 
as between himself & creditoi’S of deceased. Pltf., 
being a bond creditor of the intestate, took out 
letters of administration in England to his estate, 
& then sued 11. for the amount of his bond debt 
here: — Held: (1) the possession by II. of assets 
in Belgium did not make him executor de son tort 
in England; (2) the peculiar liability imposed by 
the Belgian law on persons taking ijossossion of the 
assets of deceased ijersons, being a legal right in 
Belgium, & requiring no aid from tliis ct., was 
equally invalid to support the suit, & the bill must 
be dismissed with costs. — Beavan v, IlASTiNds 
(Lord) (1856), 2 K. & J. 724 ; 27 L. T. O. S. 282 ; 
2 Jur. N. S. 1044 ; 4 W. K. 785 ; 69 E. li, 973. 


SuB-SEOT, 3. — Wills op Movables geneually. 

A, Formal Validity. 

492. Governed by lex domicilii.] — On a ques- 
tion as to the validity of the will of a domiciled 
inhabitant of Scotland the Court here will follow 
the decision of a Scottish Ct. of l*robate. — Bare v, 
Nasmyth (1821), 2 Add. 2.5 ; 162 B. 205, H. L. 
Annotatvms : — Difltd. Curling v. Thornton (1823), 2 Add. 0. 

Coiisd. De Bonueval v. De Honneval (18381, 1 Curt. 850 ; 

Price V . Dev hurst (1838), 4 My. & Cr. 70. Refd. Croker v. 

Hertford (1844). 4 Moo. P. C. 339 ; Lancuvillo v, 

Anderson (1800), 2 Sw. & Tr. 24, 

493. .] — A will made in Lisbon in English 

form, intended to pass property in English funds by 
an Englisliiuan, domiciled in Portugal, was not 
execut(‘d according to the requirements of Portu- 

g iese law : — Held : the will was void. — Rc 

ARNETT [temp, 1813—1828), cited in 15 Jur. 255. 
Annotation: — Consd. A.-Q. v, Napier (1851), 15 Jur. 253. 


PART VI. SECT. 2, SUB-SECT. 3.— A. 

498 i. Governed I y lex domicilii — 
At time of execviion,I—h wUl in validly 
executed according to the lawB of the 

J. — VOL. XI. 


S lace of execution & of testator’s 
oniicil at time of execution, cannot bo 
recognised as valid for the purposes 
of probate in T., notwlth-standing 
that the countrj' where testator was 


domiciled at time of bis death would 
have a 'corded such will recognition. — 
Be McMillan’s Estatk, [1913) T. P. D. 
198.— S, AF. 


B 
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Conflict of Laws. 


Sect 2. — To movables: Syb-aect, 8, A.y B. <fe C.] 

494. — — Stanley v. Bernes, No. 40, 

ante* 

495. — -.] — De Bonneval v. Db Bonneval, 
No. 82, ante* 

496. .] — Price r. Dewhurst, No. 454, 

ante. 

497. .] — Oraigie V. Lewin, No. 41, ante. 

498. Property situate elsewhere — Will 

duly executed according to lex situs.] — Croker v . 
Hertford (Marquis), No. 499, post. 

499. Will made abroad by domiciled 

Englishman — Wills Act, 1837 (c. 26).] — A domi- 
ciled Englishman, while resident at Milan, executed 
in Oct. 1838 a codicil disposing of personal property 
situate in the United States of America. This 
codicil was holograph, signed, though not attested, 
but was well executed, according to the Austrian 
law: — Held: (1) the validity of the codicil was 
to be governed by the law of the domicil ; (2) the 
provisions of Wills Act, 1837 (c. 26), applied to 
testamentary papers made in foreign countries by 
a domiciled Englishman. — Crokfji v. Hertford 
(Marquis) (1844), 4 Moo. P. 0. O. 339 ; 3 Notes 
of Cases 160 ; 8 Jur. 863 ; 13 E. II. 3.34, P. 0. ; 
affg. S. C. svJt} nom. Eerraris (Oountes.s) v. 
Hertford (Marquis) (1843), 3 Curt. 468. 

AnnotaHons : — ^Reld. Andoraon v. Laueuville (1854), 2 
Ecc. & Ad. 41 ; Duncan v. Cannon (1855), 25 L. T. O. S. 2. 
Mentd. Morrioe v. Morrice (1843), 2 Notes of Cases, 199 : 
Fovrllfl V. Davidson (1845), 4 Notes of Cases, 1 49 ; Iiifiroldby 
V. Ingoldby (1846), 4 Notes of Cases, 493 ; Oliver v. Woalo 
(1847), 11 Jur. 852 ; Haynes r. Hill (1849), 1 Hob. EcH. 
796 : Johnson v. Boll (1851), 5 De G. & Sin. 85 ; Jn the 
Goods of Hakowill (1856), 26 L. T. O. S. 207 ; AUon r. 
Maddock (1858), 11 Moo. P. C. C. 427 : In the Goods oj 
Watkins (1865), 35 L. ,T. P. dcM. 14 ; Anuei'sou v. Anderson 
(1872), L. II. 13 Eq. 381 ; In the Goods o/ Adamson (1875), 
L. Ji. 3 P. & D. 253. 

500. ■— •.] — Bremer v. Freeman, No. 69, 
ante. 

501. — Effect of grant of probate — Not 
appealed against.] — W hicker v. Hume, No. 70, 
ante. 

502. How validity pleaded.] — Where a declara- 
tion propounding a will depends on the due execu- 
tion according to the law of testator’s domicil, it 
must contain a distinct averment that it was duly 
executed according to the law of the domicil. An 
averment that the will was admitted to probate by 
a competent ct. of the alleged domicil is insufficient. 
— IsiiERWooD V. Chebtham (1862), 2 Sw. & Tr. 
607 ; 31 L. .T P. M. & A. 99 ; 7 H. T. 250 ; 26 
J. P. 326 ; 164 E R. 1133. 


B. Material Validiiy. 

508. Governed by lex domicilii — Bequests of 
personalty null & void.] — ^Plea by an exor., who 
has proved a will, that testator was at the date of 
his will also at the time of Ms death, domiciled 
in the empire of France, & that all the bequests of 
personal estate affected to be made by it are by 
the laws of said empire nidi & void, is a good plea 
in bar to a suit by a legatee under the will for 
payment of Ms legacy & for admimstration of the 
personal estate?, of testator,— Campbell v. Beaupoy 
(1869), John. 320 ; 28 L. .1. Oh. 646 ; 33 L. T. O. S. 

7 W. R. 513 ; 70 E. R. 445. 

504. Marshalling In favour of charities 
allowed.] — By Indian Succession Act, 1866 (X. of 
1865), succession to the immovable property in 
India of a deceased person was regulated by the 
law of India, wherever he might have had Ms 
domicil at the time of Ms death, & succession to the 
movable property in India was regulated by the 
law of the country of the domicil. By the Act no 
man having a nephew or niece or nearer relation 
had power to bequeath any property to charitable 
uses, except by a will executed twelve months 
before death & deposited as therein required. A 
domiciled Scotchman, possessed ot botli movable 
& immovable property in India, made a will in 
Scotland, appointing bot h Indian & Scottish exors., 
& duly executed same according to the law of both 
countries. He thereby devised & bequeathed all 
Ms Indian property, movable & immovable, to the 
Indian exors. upon trust to sell & realise, &; after 
payment of costs & expenses out of the free pro- 
ceeds to pay £10,000 sterling to the Scottish exors., 
& to pay the residue to legatees. He then directed 
his Scottish exors, to lay out the £10,000 legacy in 
erecting & maintaining a hosy>ital in Scotland. 
Te.stator died in Scotland a few days after the date 
of the will leaving sistei’s. IJie niovable & the 
immovable propeHy in India each exceeded 
£10,000. It being in evidence that there was no 
rule against marshalling in favour of charities 
known to the law of Scotland : — Held : thf' £10,000 
might be well paid out of the movable propeiiy 
only, &, the distribution of such movable property 
being by the law of India regulated by the law of 
Scotland, the whole legacy was well given to the 
charity. — Macdonald v. Macdonald (1872), L. R. 
14 Eq. 60 ; 41 L. J. Oh. 566 ; 26 L. T. 685 ; 20 
W. R. 739. 

See^ further, (Parities, Vol. VIII., p. 302. 

505. Enlargement of testamentary capacity 


499 i. Will made by Irishman 

domiciled abroad,] — M., a nativo of 
Ireland, domioiled in Belgian Congo 
but retaining his British nationality, 
died In the Congo. A holograph will 
executed by M. in the Congo was 
disoo'vered : — HeM : tlio will was 
valid in form as it was valid under 
Belgian Congo law where it was made, 
Sc Uomun-Dutch law is satisfied If a 
will is made according to the form 
required in the country in which it 
was made. — lie Morgan’s Estatk, 
Kx p. LAW, [1915] 8. R. 147.~S. AF. 

PART VI. SEOT. 2, SUB-SECT. 8.— B. 

603 i. Governed by lex domicilii — 
Beauest to take effect in foreign country,] 
— A testator domiciled In O. dirootod 
hie exore. to deliver the residue of Ids 
estate to Govt. & Legislature of V., 
to be disposed of as fo them should 
seem best, having regard to certain 
recommendations set forth in the wlU : 
— Held : the fact that the bequest 
was for the benefit of. Sc to take effect 
in a foreign country, could not be 
urged as an objection to Its validity. — 
PARKnuBfiT V. Roy (1882), 7 A. R. 


614.— CAN. 

603 ji. .J — A testator domiciled 

in M., 0.8.. at the time of execution 
of his will & At the time of bis death, 
bequeathed tiersonal property situate 
in 0 to a lodge of Oddfellows in N.Y., 
O.S., which although unincorporated 
at the time of the testator’s death, was 
subsecuently authorised by law to 
take & hold, n the names of trustees, 
property der'sed to the lodge. In an 
.ootfon tu tost the yaddity of the 
bequest : — Held : th ' aotion must be 
dealt Avith in O. according to the law 
of testator’s domiciL — Graham v, 
Canandaigua Lodgb (1892), 24 o. K. 

: 255.— CAN. 

I 

608 ilL Bequests of personaUy 

inppcfaWtw.}— -Testator & his wife, 
being domioUed in Scotland, were 
married aere \vlthout ante-nuptial 
oontraot in 1859, Pltf. was one of 
three 'oudien bom in 8. The spouses 
came with their children to 8.A. in 
1882, became domiciled there, & by 
their Joint earnings acquired both 
movable Sc Immovable property there. 
In 1908 testator died. Sc by his will 


purported to leave his wife the usufruct 
of the whole estate, which after certain 
preelegacies was to pass to a son : — 
Held: (1) the law of the matrimonial 
dondcil governed the rights of spouses, 
both as regards property existing at 
the time of the marriage & property 
subsequently acquired ; 3c the change 
of domicil old not affect those rigbti ; 
(2) the children acquired, by S. law, 
a right of legitim in the estate of their 
father, & wore not deprived of this 
right by their parents’ acquisition of a 
8. Af. domicil. — Q aabn v. Cairns’ Exe- 
cutors, [1910] E. D. L. 462.— S. AF. 

608 iv. .1 — ^M., a native of Ire- 
land, domioUod in Belgian Congo but 
retaining his British nationality, died in 
the Congo. He executed a will in the 
Congo : — Held : the material validity 
of a will depends on the law of de- 
ceased’s domicil Sc as the Congo law 
lays down that the effects of a valid 
testament are determined by the 
national law of tlie deceased, ibo laws 
prevailing in Ireland would govern the 
question of the material validity of 
M.*s will. — He Morgan's Estate, 
Ex p. Law, [19161 8. R. 147.— 8. AF. 
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by change of domicil.] — Testatris: by her will made 
in the Dutch language & duly executed according 
to the law of Holland appointed her intc^nded 
husband as heir of her estate, with reservation only 
of the legitimate portion or the lawful share coming 
to her i*elations in a direct line in so far as they 
might exist at her death Sc might be competent 
& able to inherit from her. At the date of her 
will both the testatrix & her intended husband 
were of Dutch nationality & domiciled in Holland. 
After their marriage, which under the law of 
Holland did not revoke the previous will, they 
acquired an English domicil, the husband becoming 
a naturalised British subject. Testatrix died in 
1903 possessed of personal estate only & leaving 
her husband Sc five children surviving her. Accord- 
ing to the law of Holland three-fourths of her estate 
would under the circumstances have been dis- 
tributable amongst her children as their legitimate 
ortion & one-fourth only have been disposed of 
y her will in favour of her husband : — Held : the i 
testamentary capacity of testatrix at the date of 
her death having been enlarged by her acquisition 
of an English domicil, her husband became 
entitled under the will to the whole of her estate. — 
Re Giioos, Guoos v, Groos, [1915] 1 Ch. 672 ; 84 
L. J. Ch. 422 ; 112 L. T. 984 ; 69 Sol. Jo. 477. 

C, Made by British Subjects since Wills Act, 1861 

(c. 114). 

506. Who is British subject ** — Naturalised 
British subject.] — ^A naturalised British subject 
whilst domiciled in England made a will according 
to the forms required by the law of England. At 
the time of his death he was domiciled in Italy. 
His will was admitted to probate under Wills Act, 
1861 (c. 114), s. 2. —In the Goods of Gally (1876), 

1 P. 1). 438 ; 45 L. J. P. 107 ; 41 J. P. 25 ; 24 
W. 11. 1018. 

507. Restrictions imposed by certifi- 

cate of naturalisation.] — Whore an alien naturalised 
in 1858 under a certificate of the Secretary of 
State, whicli conferred upon liim the rights of a 
native-born British subject, with the exception, 
inter alia, of any rights & capacities of a native- 
born British subject, out of, & beyond, the 
dominions of the British Crown Sc the limits 
thereof, other than such as might be conferred 
upon him by the grant of a passport enabling him 
to travel in foreign imrt-s, made a codicil to his will 
in the Canton of Ticino in Switzerland : — Held : 
taking the certificate & Aliens Act, 1844 (c. 60), 
s. 6 together, such codicil could not be admitted to 
probate in England. — 7n the Goods o/Gatti (1879), 
39 L. T. 639 ; 27 W. B. 323. 

608. Foreigner domiciled In England.] — 

Wills Act, 1861 (c. 114), applies only to the wills 
of British subjects. 

Therefore the ct. refused to admit to probate 
the will of a foreigner domiciled in England at the 
time it was made, such will having been executed 
in accordance wdth the law of Beden, which was 
testator’s domicil of origin, but not with the forms 
required by the laws of this country. — In the 
Goods of Keij^er (1891), 61 L. J. P. 39 ; 05 L. T, 
763. 

Whether British subject applicable to s. 3.] — 

See No 556, post. 

609. What Included in ** personal estate ” — 
Leaseholds J — ^An Englislunan resident in Scotland 
bequeathed his whole means Sc estate to a trustee 
to pay certain pecuniary legacies, Sc all the rest of 
his means Sc estate to bo ^vided equally among 
certain of his godchildren. The execution of the 
will was valid according to the law of Scotland, but 
invalid according to the English law. Testator 


possessed leasehold property in England : — Held : 
Ihe English leaseholds passed under the will by 
virtue of Wills Act, 1861 (c. 114), s. 2. — Re Watson, 
Carlton v. Carlton (1887), 35 W. B. 711. 

Annotations : — ‘€k>nsd. fis Orossl, Stubborfloldv. QrasBi (1005), 

74 L. J. Cb. 341. i^ld. Re Lyue*s Settlmt. Trusts, Re 

Gibbs, Lyne v. Gibbs, [19191 1 Ch. 80. 

510 . .] — Re Grassi, Stubbbrpield v, 

Grassi, No. 449, ante. 

Wills of leaseholds generally, see Sect. 1, sub- 
sect. 2, B., ante. 

511. Share in proceeds of sale of freeholds 

— Held on trust for sale but not converted.] — Re 

Lynb’s Settlement Trusts, Re Gibbs, Lyne v. 
Gibbs, No. 303, ante. 

512. Will made within United Kingdom — In 
accordance with English law — Domicil of testator 
immaterial.] — When a British subject dies abroad 
after Wills Act, 1861 (c. 114), leaving a will 
executed in England in accordance with the law of 
England, upon motion for probate it is not neces- 
sary to consider whether he had or had not acquired 
a foreign domicil. — In the Goods of Rippon (1803), 

3 Sw. Sc Tr. 177 ; 32 L. J. P. M. & A. 141 ; 9 
L. T. 117 ; 164 E. R. 1242. 

613. .] — (1) In the event of a 

British subject dying abroad in a foreign country 
Sc a will is produced executed in England in proper 
form, the case is within Wills Act, 1861 (c. 114), 

8. 2, Sc the ct. will make a grant of probate to the 
exor. appointed in the English will without any 
regard to the domicil of deceased. 

(2) But the English ct. will not make a grant of 
probate which might conflict with any order 
already made by some foreign ct. This rule 
applies only when an order has been made in a 
foreign ct., Sc does not apply to cases in which 
proceedings have been taken but no order made. — 
Re COCQUERBL, [1918] P. 4 ; 87 L. J. P. 47 ; 118 
T.. T. 96. 

514. Will or codicil made abroad — Principles 
guiding English court in granting probate.] — 

Deceased wrote on the back of liis will, which was 
not duly executed, a document headed “ 2 codicil.*’ 
This document, although it was properly executed 
according to the law of the country where made, 
could not by that law have an independent exist- 
ence, nor establish the will by reason that it was 
indorsed upon the will Sc referred to it\ — Held: 
(1) neither the will nor codicil could be admitted 
to probate ; (2) in determining the question what 
papers were testamentary under Wills Act, 1861 
(c. 114), the ct. would have regard to the law of one 
country only, Sc would not mix up the legal precepts 
of different countries. — P echell v. Hilderlby 
(1869), L. R. 1 P. & 1). 673 ; 38 L. ,T. P. Sc M. 66 ; 

20 L. T. 1014 ; 33 J. P. 679 ; 17 W. R. 865. 
Annotations : — As to (1) Beld. In the Goods of Lacroix 
1877), 2 P. D. 94. As to (2) COQfld. In the Goods o/ Lacroix 
1877), 2 P. D. 94. 

615. No specific provision in lex loci 

as to form — Nor particular form prescribed.] — 

Testator, an English subject, residing in the Congo 
Free State, made a will in holograph unattested 
form in that state ; — Held : such a will was good as 
made according to the forms required by the law 
of the place where same was made, because in fact 
the cts. of the Congo Free State would have upheld 
the will. 

Semble : where there is an absence of any 
specific provision in the law of a foreign country as 
to the forms of wills, Sc there is a general provision 
that, where no specific provision exists, cases are 
to be decided according to general principles of law 
Sc equity, any form is sufficient which carries out 
the necessary requirements of testam3ntary dis- 
position. — S tokes v. Stokes (Church Missionary 

B B 2 
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. 2. — To movables: Svb-seci. 3, 

Society pcr Ai«wca & the East cited) (1898), 
67 L. J. P. 55 ; 78 1 .. T. 50. 

616 . When probate granted by English 

court — Codicil duly executed as to form but unable 
by lex loci to have independent existence or to 
confirm will — Will not executed in accordance with 
Engiish law.] — Pechell v, Hildeuley, No. 514, 
ante, 

617. Will vaUd by lex loci— Will In 

English form*] — Testat or, a Frenchman, naturalised 
in England, executed a will in Paris in the English 
form & disposing of property in England, also a 
will valid according to the law of France disposing 
of the property in France. A French advocate 
made an affidavit that the will in the English form 
would be valid in France when made by a British 
subject : — Held : the will should be admitted to 
probate under Wills Act, 1801 (c. 114), s. 1 . — hi 
the Goods of Lacroix (1877), 2 P. D. 94 ; 46 L. J. P. 
40 ; std) nom. In the Goods of De La Croix, 41 
.T. P. 064. 

618 . Will In holograph un- 

attested form.] — Stokes v. Stokes (Church 
Missionary Society for Africa & the East 
cited). No. 515, ante, 

519. .] — Where a domiciled 

Englishwoman, while temporarily residing in 
Scotland, executes a valid will in Scots form, 
probate of it will be granted in England. — In the 
Goods o/Ba'hto, Batuo v. Cross (1908), 52 Sol. Jo. 
318. 

620. ^ Holograph will Incorrectly 

dated.] — A domiciled Englishwoman residing in 
France drew up in her own handwriting, signed, 
a document purporting to dispose of her personal 
estate, but owing to an inadvertent error it was 
incorrectly dated by her. Under French law a 
holograph will, in order that it might be held 
valid, must bear the date on which it is made, & 
the date, like the rest of the document, must be in 
testator’s own handwriting. Also by French law 
a WTong date was regarded as no date, & a holo- 
graph will, wrongly dated, w^as facie held to 

be invalid. But the invalidity might be rebutted 
by showing that the mistake was brought about 
by accident or inadvertence : — Held : on the facts 
being proved as above such a document, although 
incorrectly dated, being otherwise a valid testa- 
mentary document according to French law, & the 
date liaving been inserted under such circum- 
stances that the French cts. would grant relief, 
was entitled to be admitted to probate in England 
although it had not been adjudicated upon in the 
French cts. — Lyne v, De La Fertj& & Dunn 
(1910), 102 L. T. 143. 

Grants of probate & letters of administration 
generally, see Sub-sect. 4, post. 

I), Construction. 

(a) In General. 

521. Governed by lex domicilii.] — A native of 
Scotland domiciled in England having personal 


property only executed, during a visit to Scotland, 
& deposited there, a will prepared in the Scottish 
form, & died in England : — Held : the will was 
to be construed according to the English law. — 
Anstruther V, Chalmbr (1826), 2 Sim. 1 ; 4 
L. J. O. 8. Ch. 123 ; 57 E. R. 691. 

Annotations : — Consd. Stanley v. Bernes (IS-IO), .*1 Ha-g:. Eco 
.‘17H : Yates r. Thomson (1835), 3 Cl. & Fin. 544 : Price v* 
Dowhurst (1837). Donnelly, 264 ; Boyos v. Bedulo (1863)» 
1 Hem. & M. 798. Reid. Price v. Dewhurst (1838), 4 
My. & Or. 70 ; Bradford v, Yomiff (1885). 33 W. U. 860. 
Mentd. Chambers v. Blcknell (1843), 2 Haro, 536 ; Yates 
V, Haddan (1849), 13 Jur, 331 ; Edgar v. Reynolds (1858), 
27 L. J. Ch. 662. 

622. •] — J,, bom in Scotland but domiciled 

in England, bought a Scottish estate, paid part of 
the price, & for the remainder, which was declared 
to be a lien on the estate, he gave a bond, payable 
within a given time, if all pre-existing incumbrances 
affecting the estate should be then discharged. 
The vendor assigned the bond real lien to the 
bank of L. who gave J. notice thereof. .L, finding 
that the incumbrances were not discharged at the 
expiration of the time for payment of the bond, 
deposited the principal & interest in the bank of 
Scotland, & informed the assignee.? that the money 
was so consigned, but should be paid to them on 
producing discharges from the incumbrances. The 
assignees produced some discharges, & received a 
proportion of the deposit. The balance remained 
in the bank on receipts taken in J.’s name up to the 
time of his death. J . before his death execul ed in 
England several instruments in writing. In a 
will respecting his Scottish estate he declared his 
will to be, that said receipts of deposit should 
become the property of cei*tain trustees of tliat/ 
estate, & be indorsed to them by his exors. in a 
will of his English property, the money to remain 
in deposit until the titles of the estate should be 
cleared, then to become the property of the 
vendors’ rejiresentatives on ])ayment of the bond. 
He then made a will respecting his English pro- 
perty, appointing exors., & afterwards cancelled it. 
He subsequently executed a tmst deed, dispo.sing 
of his Scottish estate, & therein declared that he 
had in a separate will respecting his English 
property directed his trustees & exors. to endorse 
said receipts to the trustees of his Scot tish estate. 
He afterwards made a will disposing of liis English 
proijerty, & thereby gave liis goods chattels, 
wherever .situated, to his nephew^ appointed him 
sole exor. & residuary legatee. He obtained 
probate of the will, & claimed thereunder the bank 
deposit in a suit instituted in Scotland between 
him & other claimants: — Held: (1) the Scottish 
ct. had a right to look to the first will for discovering 
testator’s intentions respecting the deposited money ; 
(2) without looking to that will, the trust deed 
contained a sufficient declaraaon of J.’s intention 
to appropriate the money to liis trustees for pay- 
ment of his bond ; (3) following up the principle 
that the lex loci domicilii governed the distribution 
of jicrsonal estate, the Scottish & all foreign cts. 
are bound in the interpretation of a testator’s 
written declarations of intention touching his 
personal estate, situated within the foreign juris- 

intontlon judged of according to the 
law of England. — Gokvan r. Bkadley 
(1845), 7 Duul (Ct. of Sess.) 433 ; 
17 Sc. Jur. 216.— SCOT. 

1. — — English legal terms used — • 
Inter nr eted according to foreign law .] — 
A will was drawn by an E. lawyer & 
expressed in E. legal phraseology : 
testator, both at the date of execution 
Sc at the date of his death, was domi- 
ciled In C. : — Held : his disposition 
rau«t bo hiterprol.ed in the light of C. law, 
— Kemp’s Estate v. McDonald’s 
Trustee, 119151 App. D. 491. — S. AF. 


PART VI. SECT. 2, SUB-SECT. 3.— 

D. (a). 

521 i. Governed by lex domicilii — 
Where c/tange of domicil.] — Testator’s 
original domicil was in O., he had 
changed it to LJ.8.A., which was his 
domicil at the time of his death : — 
Held : his will must be construed 
according to the laws of U.8.A., 
as regards all his personal estate. — 
McConnell v. McConnell (1889), 
18 O. R. 36.— CAN. 

521 ii. — Where testator has an 


ascertained domicil, the construction 
of his will, with respect to personal 
property, must depend on the law 
of that clomlcU ; but if no particular 
law is applicable, the will is to be 
interpretoci by principles of natural 
justice. — Barlow v. Orde (1870), 
5 B. L. R. I ; 13 W. R. 41 ; 13 Moo. 
Ind. App. 277. — IND. 

521 lii. ,1 — A will executed by a 

Bootsman at St. Kitts, written by 
I himself in ordinary popular language, 
must even with r^aid to a bequest of 
funds in S. be interpreted Sc testator’s 
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diction, to adopt the piinciples of construction 
applicable to such instruments by the law of 
testator’s domicil, & that law, being matter of fact, 
was ^ be inquired after like other facts, but they 
were not bound to adojjt foreign rules of evidence, 
every ct. having its own technical rules of pro- 
cedure. — Yates v. Thomson (1835), 3 Cl. & Mn. 
544 ; 0 E. R. 1641 ; sub imm. Yeats v. Thomson, 
1 8h. & Mad. 795, H.' L. 

Annotatiana : — As to (3) Ck>n8d« Bain v. Whitehaven & 

Furness By. (1850), 3 H. L. Cas. 1 ; Boyea v. Bedale 

(1863), 1 Hem. & M. 798. 

623. Scottish settlement & English will — 

Application of English doctrine of presumption 
against double portions — Satisfaction.] — By a settle- 
ment made in the Scottish form upon the marriage 
of his daughter with a domiciled Scotsman A., a 
domiciled Englishman, covenanted to pay the 
trustees £4,000 as a provision for the benefit of 
liis daughter & her husband & the younger children 
of the marriage. The £4,000 was not paid by A. 
during Ids Ufetime, but by his wilt, made after the 
death of Ids daughter, A. gave £10,000 between the 
younger cidldren of the marriage ; — Held : the 
will being an English disposition, the English 
doctrine of presumption against double portions 
was applicable, & the provisions made by testator’s 
will in favour of Ids grandchildren operated as a 
satisfaction of the provisions made for them by the 
settlement. — Campuelb??. Campbell (1860), L. R. 1 
Kq. 383 ; 35 E. Ch. 241 ; 13 L. T. 607 ; 12 Jur. 
N. S. 118 ; 11 VV. R. 327. 

Annotations: — Expld. Fairer v. Park (1876), 3 Ch. D. 309. 

Mentd. iVlcCarojdier i\ WhieUIon (1866), h. B,. 3 Eq. 236. 

524. Unless indications on face of will that 

will to be construed with reference to other law — 
** This will annuls all others & shall thus be con- 
sidered in England the same as in Prance.**] — 

Re rnicE, Tomltn r. Latter, No. 615, j)ost 

525. Use of technical terms.] — S tudd 

r. Cook, No. 444, (nde, 

526. — - -- — .] — Bradford v. Young, 

No. 66, anfe. 

(Joustruction of particular terms, see Sub-sect. 3, 
D. (b), past, 

527. Will In foreign language — Probate of 
translation -Right to refer to original for con- 
struction.] — A will was made in French, & the 
probate was in Englisli, & varied from the original : 
— Held : probate being in a dilTerent language was 
not conclusive. -L’Fit v, L’Batt (1718), 1 P. Wms. 
526 ; 2 Eq. Cas. Abr. 777, pi. 1 ; 24 E R. 500. 
AmuMif m .'—Conad. Itc Cliff’s Trusts, [1892] 2 Ch. 229. 

528. Evidence of foreign 

lawyers.] — An Englishman who had resided in 
France (lied there, having made a will in the Frencli 
language, which was registered in France & was 
retained there. l*robate of an English translation 
was afterwards granted by tlie Probate Division 
of tlie High (’t. to the exor. appointed by the will. 
The translation was certilied by an Enghsh notary 
public to be a true & faitliful translation of a copy, 
in French, of the original will, wldch was certilied 
by a notary public in France to be a correct copy. 
The English translation the certified French 
copy were both annexed to the certificate of the 
English notary, & were both deposited in the 
Probate Registry. A question upon the con- 
struction of the will being raised in the Ch. Division. 
Ac it being alleged that th(i English translation was 
inaccurate: — Held: (1) none of the parties 
insisting upon an application being made to the 
Probate Division to correct the English trans- 
lation, the ct. was entitled to look at the original 
i^rench as well as at the EngUsli translation ; 
<2) the ct. could not construe the will without the 
assistance of French lawyers, nor until the testator’s 


domicil had boon ascortaine<l . — Re Cliff’s Trusts 
[ 1892] 2 Oh. 229 ; 01 L. .T. Ch. 397 ; 66 L. T. 183 ; 
40 W. R. 439 ; 36 Sol. Jo. 398. 

Grant of probate & letters of administration 
generally, see Sub-sect. 4, post. 

629. .]— -A domiciled Englishman made his 

will in a Spanish colony, in the Spanish language 
& form, & empowered K., whom he appointed liis 
universal heir, to make his, testator’s, will, making 
therein the declaration, etc., & other matters 
which had been, & would be, communicated to 
liim. The will \.c*s admitted to probate ; — Held : 
(1) the will was an English will, & in construing it 
the Spanish language was only to be looked to, 
in order to ascertain the equivalent expressions in 
English ; (2) K. being appointed universal heir, 
the beneficial interest after performing the trusts, 
if any there were, belonged to K., & not to testator’s 
next of kin. — R eynolds v. Kortkight (1854), 
18 Beav. 417 ; 2 Eq. Rep. 781 ; 24 L. T. O. S. 
40 ; 2 W. R. 445 ; 52 E. K. 161. 

(/>) Of Particular Terms, 

Sei\ generallyy Wills. 

530. “ Male children ** — In Dutch will.] — 

‘‘ Male cliildren ” in a Dutch will mean “ male 
descendants,” & “ male descendants ” mean, 

according to the English law, descendants claiming 
through males only. — B ernai. v, Bernal (1838), 
3 My. & Cr. 559 ; Coop. Pr. Cas. 55 ; 7 L. J. Ch. 
115 ; 2 Jur. 273 ; 40 E. R. 1042, L. C. 

Annotations: — Reid. Re Cliff’s Trusts, [1892] 2 Ch. 229. 

Mentd. Slnnett v. Herbert. Q872), 7 Ch. App. 232 ; Pelham 

Clinton v. Nowcastle, [1902] 1 Ch, 31. 

531. “ Children ** — In Canadian will — Whether 
grandchildren included.] — In a will containing 
bequests by testat or to his children i-^-Held : 
the word ” children ” primd facie did not include 
grandchildren, unless the context showed that such 
was the intention. 

Semble : where a will made in an acquired domicil 
uses teclmical language of the native domicil, the 
cts. of the acquired domicil resort/ to the law of the 
native domicil for the purpose of ascertaining the 
meaning of such language. — M artin v. Lee 
( 1861), 14 Moo. P. C. C. 142; 4 L. T. 657 ; 9 
W. R. 522 ; 15 E. R. 259, P. C. 

Annotations:' -Consd. MeUibbon r. Abbott (1885), 10 App. 

Cas. 653 ; Galliers t\ Hyoroft, [1901] A. C. 130. 

Whether children legitimated per subsequens 

matrimonium included.] — Bastardy, Vol. 
III., p. 373, No. 140 ; Estate Ac Other Death 
Duties. 

532. “ Next of kin ** of foreigner — In English 
will— Whether sister of half-blood or nephew 
preferred.] — A bequest of personalty in the will 
of a domiciled Englishman to the next of kin of a 
foreigner must be construed to mean the nearest 
ill blood according to English law, subject to any 
question of status should it arise. 

Accordingly where a domiciled Englishman 
bequeathed a legacy to a Gorman with a direction 
that in the event of the death of tlie legatee in his 
lifetime, which happened, the legacy should not 
lapse but be diidded among the next of kin of the 
legal/ee : — 

Held : the next of kin must be ascertained 
according to English law, & a sister of the half- 
blood was ther(*fore entitled to the exclusion of 
nepliews Ac nieces who by German law would have 
had priority. ~Re Fergusson’s Will, [1902] 
I (Jh. 483 ; 71 L. .1. Ch. 360 ; 50 W. R, 312 ; 46 
Sol. .lo. 247. 

533. “ Securities for money ** — English bond 
secured by Scottish heritable bond.] -A. Ac B. were 
both domiciled in England. A. lent B. money on 



374 


Conflict of Laws. 


Sect 2 . — To mavdblea : Svb-aeci. 3, D. (b) (c).] 

an English bond, payable to him & his exors. 
Afterwards B. gave A. a heiitable bond charging 
lands in Scotland as an additional security, & 
made payable to him & his heirs at a different time 
& with a different rate of interest. On the death 
of A. ; — Held : the English bond was the primary 
security, it did not merge in the Scottish heritable 
bond as the jvs nobilius, & the debt passed under 
A. *8 will, executed according to the English, but 
not according to the Scottish, solemnities, under the 
general terra securities for money.*’ — Oust v. 
Goring (1864), 18 Beav. 383 ; 24 L. J. Ch. 308 ; 
23 L, T. O. S. 338 ; 18 Jur. 884 ; 2 W. R. 370 ; 
62 E. B. 161. 

AnnotaHon : — Consd. Lamb r. Lamb (1857), 5 W. R. 720. 

684. All my Just debts ** — Debts contracted 
in country other than that of domicil.] — The ex- 
pression in a will “ all my just debts ” include all 
tesi/ator’s debts whenever or wherever contracted, 
& therefore include a debt contract >od by him after 
the making of the will, & contracted in a country 
other than that of his domicil, & secured upon 
property situated in tliat other country. 

The burden of sliowing that the words liave a 
less extensive meaning lies on him who asserts 
their restricted operation. 

A Scotsman domiciled in England had a Scottish 
estate, G. He made a trust disposition & settle- 
ment in the Scottish form of tliis est^ate, creating 
thereby certain charges upon it, & giving it, subject 
to those charges, to liis eldest son. A Scottish 
trust disposition & settlement is equivalent to an 
English will, & thi’ee years afterwards lie made a 
codicil to it, revoking one of the cliargcs. He was 
possessed of considerable prox^erty in England as 
well as of this estate in Scotland, <fe shortly after 
making this codicil he made an English will, 
declaring it to be the last will as to all property 
real or personal of wliich he was capable of disposing 
by English law. He declared that the provisions 
of this will were not in any manner to affect the 
G. estate, nor to put to election persons who might 
be entitled both under the trust disposition &> 
under the will. He directed the trustees under 
his- will to sell, etc., all the residuary real & pei'sonol 
estate, A out of the moneys which should come to 
their liands by virtue of the residuary devise & 
bequest “ to pay & discharge all my just debts, 
funeral A testamentary expenses,” etc. He became 
entitled to the interest for his own life of a sum of 
money which was afterwards to go to his children. 
He induced the trustees of that money to let him 
have the money itself on liis executing to them 
in the Scottish form a heritable bond, wliich by law 
of Scotland made the Scottish estate, G., a security 
for the amount : — Held : this sum so borrowed 
from the trustees & secured by heritable bond on 
the estate of G. was a “ debt ” within the meaning 
of the direction to pay all testator’s just debt-s 
contained in the English will, & the residuary 

PART VI. SECT. 2, SUB-SECT. 3.— 

D. (o). 

687 i. Will invalid to pass immov- 
ables but valid to pass movables — 

Whether heir of foreign movables put to 
election — Indication of inteniionr—How 
ascertained.]— Deoeaped, who had heen 
domiciled iu K.. left an K. will which 
fell to bo executed in Jfl., & was incap- 
able of carryiUK heritable bonds 
belonging to him over property in 
S . : — If eld : the question whether }»1 h 
helr at-law could take the hcritahie 
bonds ik. also certain tnoyablo suc- 
cession provided to him by will, & 
whether there was not such intention 
to pass the bonds as to put him to his 


personal estate of testator was liable to discharge 
ft in exoneration of the Scottish real estate of G. — 
Maxwell v. Maxwell (1870), L. B. 4 H. L. 606 ; 
39 L. J. Oh. 698 ; 23 L. T. 326 ; 19 W. B. 16, 
H. L. ; affg. B. 0. avb nom. Maxwell v. Hyslop 
( 1867), L. B. 4 Eq. 407. 

585. Estate & effects ’’ in country other than 
that of domicil — ^Debts due in country other than 
that of domicil.] — Testator domiciled in Great 
Britain bequeathed all his estate &> effects in 
Mauritius : — Held : the bequest included debts 
due from debtors in Mauritius. — Guthrie v. 
WALROia> (1883), 22 Ch. D. 573 ; 62 L. J. Ch. 
165 ; 47 L. T. 614. 

Annotations : — Folld. He Clark, MoKcxjknie «. Clark, [1004] 
1 Ch. 204. B<^d. He Prate^ Dosinge t?. Bears 
56 L. J. Ch. 025. Mentd. He uotchkys, Froke v. Calmady 
(1886), 32 Ch. D. 408 ; He Clements, CHementB v. Pearsall, 
[1804] 1 Ch. 66.5 ; He Lord & B’uJlorton (1896), 66 L. J. Ch. 
184; He Woodln. Woodln v. Glass. 11805] 2 Ch. 300 ; 
Frewen v. Law Life Assce. Soc., [1806] 2 Ch. 511; Re 
Lysons, Beck v. Lysons (1012), 107 L. T. 146 ; He Eyre, 
Johnson t>. Williams, [10i7] 1 Ch. 351. 

536. Personal estate 6c effects **in Natal 6c 

Orange Free State 6c elsewhere in South Africa ” 
— Bearer bond of South African company — 
Testator domiciled in England.] — Testator domi- 
ciled in England by his will bequeathed all his 
personal estate in the United Kingdom to certain 
pemons, whom he called his ** home trustees,” 
upon certain trusts, & he bequeathed all his 
personal estate & elfects in Natal & the Orange 
Free State & elsewhere in South Africa to certain 
other persons, whom he called his ” foreign 
trust^ces ” upon other truste. At the time of his 
decease testator was possessed of the bonds 
payable to bearer of a waterworks co. in South 
Africa & of the shares of mining cos. in South 
Africa. The bonds were only payable in South 
Africa. The mining cos. were constitut/ed accord- 
ing to the laws of the Transvaal & Oi'angc Free 
State, & had their head olBcos in South Africa, 
where the I'egister of shareholdei*s was kei^t & 
the directoi’s met, but they also Jjad an office in 
Ijondon, where a duplicate register was kept & 
shares could be transfeiTed. Testator’s name was 
on the London register of the cos., & all his bonds 
& share certiJQcates were at his bankers in London ; 
— Held : the bonds passed under the bequest to 
the ” foreign trustees,” but the shares x>a.ssed under 
the bequest to the ” home trustees.” — Re Clark, 
McKechnie V, Clark, [1904] 1 Ch. 294 ; 73 

L. J. Ch. 188 ; 89 L. T. 73(5 ; 52 W. B. 212 ; 20 
T. L. B. 101 ; 48 Sol. Jo. 130. 

Annotation : — Reid. Re Lazarus, Lazarus v. Lazarus (1919), 
121 L. T. 491. 

(c) Election* 

See, generally , Equity. 

537. Will invalid to pass immovables but valid 
to pass movables — Whether heir of foreign immov- 
ables put to election — What amounts to sufficient 
indication of intention.] — The heir-at-law of herit- 
able property in Scotland, being a legatee of 

to pass the heritable bonds, 6c the 
legal consequence of that construction, 
must be determined by the law of 
England. — T koti'er v. Trotter (1829), 
3 WllB. & S. 407.— SCOT. 

687 iil. Camp- 

belt. V. Munro (1830), 16 Sh. (Ct. of 
► 310.-- SOOT. 

m. .] — A Bcotsraaii, by a 8. 

deed of settlement, oonveyed to 
« all the property, heritable be 
movable, of which ho might be 
popsoHHod at his death ; he theroaflor 
purchased a preportv In I. of M.. 
where he went to reside ; by the law 
of which island landed property not 
speolfldly disposed of divides equally 


election, must he decided according 
to E. Jaw, as ascertained by the 
opinion of K. counsel. — Murray v. 
Smith (1828), 6 Sh. (Ct. of Sess.) 690.-— 
SCOT. 

687 ii. — - - - ■ -■ — . ] — A 

native of S. domiciled in I,, but who 
possessc d lieritable bonds iu S. . as well 
as persona] propcity there & in 1., 
executed a will Iu 1., iucit'ectiial to 
oaiTy S. heritage ; a question having 
arisen, whether his heir-at-law, wlio 
olaimod the heritable bonds fis heir, 
was also entitled to a share of the 
movables, as legatee under the will ; — 
Held: the constroctlon of the will, 
as to whether it expressed an intention 
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personal property in England » must be put to 
election ; the marital rights of the husband are 
not affected. — ^B rodie v. Barry (1813), 2 Ves. & B. 
127 ; 36 B. R. 267. 

AnnolaHona : — Ck)|lfd. Johnson v. Telford (1830). 1 Russ. 
M. 244. Dilld. Allen v, Anderson (1846). 5 Haro, 163 ; 
MaxweU v. Maxwell (1852). 2 De G. M. ifc G. 705 ; Oust v. 
Goring (1854). 18 Beav. 383. FoUd. Dowar v, Maitland 
(186^, 12 Jur. N. S. 699. Oonsd. & Folld. Re Ogllvie. 
OgUvie V, O^vie. [1918] 1 Ch. 492. Retd. Her v. Wauchope 
(1819), 1 Bli. 1 ; Dundas v, Dundas (1830). 2 Dow &; Cl. 
349 ; Birtwhlstlo u. Vardill (1836). 2 Cl. & Fin. 571; 
Baring v. Ashburton (1886). 64 L. T. 463. Mentd. Freeman 
V. Freeman (1854). Kay, 479 ; Hance v. Trnwhltt (1862), 
2 John. & H. 216. 

588, _ — Mere general expressions.] 

— ^An heir is not put to his election between a 
Scottish estate & benefits given to him by a will 
by the force of mere general expressions, especially 
if the uses of the will are not applicable to Scottish 
property. 

A testator by a codicil, reciting that he had 
purchased certain freeholds since the date of his 
will, devised them to trustees upon the thrusts 
expressed in his will, & directed that, if any here- 
ditaments purchased by him at any time or times 
should happen to bo conveyed after the date 
publisliing thereof, his heir-at-law, or other 
real representatives, & every other person in 
whom same should be vested, should forthwith 
upon Ilia decease convey & assure same to his 
trustees upon the trusts of his will. Ho purchased 
other estates afterwards : — Held : as to the 
estates subsequently purchased a case of election 
was not raised against the heir taking benefits 
under the will. — J ohnson v, Telford (1830), 1 
Kuss. A M. 211 ; 8 L. J. O. S. Ch. 94; 39 E. H. 
94. 

Amutiaiioiis : -Folld. Maxwell v. Maxwell (1852). 16 Beav. 
106. RMd. Allen v, Anderson (1846), 5 Haro, 163 ; OrrelJ 
u. Orrell (1871), 6 Ch. App. 302. Mentd. Schroder v. 
Schroder (1854), 3 Eq. Hop. 97 ; Hancou. Tiniwhltt (1862), 
2 John. &; H. 216. 

539 . Universality of language 

of glft.]-~A Scotsman, domiciled in England, A 
having real & personal estates here, & also real 
estate (heritable bonds) in Scotland, made his 
will in tills country & in the English form, by which, 
by virtue of every right, power or authority 
enabling him in his behalf he devised A bequeathed 
all his real A personal estate whatsoever A whereso- 
ever upon certain trusts , for the benefit of his 
cliildren. It appeared that the will was wholly 
inoperative to pass real estate according to the 
law of Scotland ; — Held : the eldest son, the heir- 
at-law- according to the Scottish law, was not 
put to his election, whether he would take the 
benefits given to him as one of the children of 
testator in the real A iiersonal estate in England, 
or would take the Scottish real property.— 
Maxwell v. Maxwell (1852), 2 Do G. M. A G. 
705 ; 22 L. T. Ch. 43 ; 20 L. T. O. 8. 80 ; 16 Jur. 
982 ; 1 W. B. 2 ; 42 E. R. 1048, L. JJ. 

AnnotaJliona : — Folld. Maxwell v, Hyslop (1867), L. R. 4 Eq. 

407. Consd. Orrell v. Orrell (1871), 6 Ch. App. 302 ; 
Baring v. Ashburton (1886), 54 L. T. 463. Mentd. Pomfret 
V, Perring (1854). 24 L. T. O. S. 123 ; Dickinson v. Stldolph 
(1861), 11 O. B. N. a. 341 ; Hanoe v, Truwhltt (1862), 
2 John. A H. 216. 

540 , After-acquired 

property.] — domiciled Englishman executed a 
trust disposition A settlement in the Scottish 
form of an estate in Scotland. He then made an 
English will declaring that it should not affect 
the previous settlement of his Scottish estate, A 
charged his residuary real A personal estate with 
payment of his debts. He subsequently charged 
the Scottish estate with £14,000 by means of a 

between the widow A children of 
deceased : his widow could not 

olaim a provision under the trust 


Scottish heritable bond. After the date of his 
will testal/or purchased other fre.ehold property 
in Scotland, which passed by intestacy to his 
heir : — 

Held : the heir was not bound to elect, but had 
the same right to that property which ho would 
have had if there had been no will. — ^M axwell v. 
Hyslop (1867), L. R. 4 Eq. 407 ; 16 L. T. 660 ; 
affd. on other grounds, svh nom. Maxwell v. 
Maxwell (1870), L. R. 4 H. L. 500, H. L. 

541. ,]—• Testatrix of 

French birth nxaae her will dated in 1878 in the 
French language. The will was, however, in 
English form, A testatrix’s domicil was EngUsh. 
Testatrix gave legacies A amiuities to various 
persons, including her only daughter, A a specific 
legacy of articles of vertu to her only son. Testatrix 
then declared that, after the deduction of all the 
above bequests, together with the necessary sums 
to secure the payment of the annuities, the residue 
of her fortune should belong to her grandson. 
The only real estate which testatrix possessed 
was situate in France. Her personal property 
was not q^te sufficient to pay all her debts A 
legacies. The question was whether testatrix’s 
real estate in France, devolving to her French 
hell's, could be taken as intended by testatrix 
to be comprised in her will, A to be subjected by 
her to same obligation of contributing to the 
payment of debts A legacies, in wliich event the 
French heirs could be put to their election : — 
Held : according to the authorities the universality 
of a gift of property contained in a will was not 
sufficient to demonstrate or create a ground of 
inference that testator meant it to extend to 
property which was incapable, although liis own, 
of being given by the particular instrument, A 
therefore testatrix could not bo said to have 
intended to affect her French real estate, there 
being nothing in the will from which the ct. could 
infer any such intention so as to take the case out 
of the rule above stated. — B aring v. Ashburton 
(1886), 54 L. T. 463. 

542. All my real estate situate 

in any part of United Kingdom or elsewhere/’] — 

Testator by^ his will made in 1867 devised all the 
residue of his real estate situate in any part of the 
United Kingdom, or elsewhere, to trustees upon 
trust for sale A to hold the proceeds upon certain 
trusts. At the time of his death he was seised 
of real estate in England A in Scotland. Accortling 
to the law of Scotland the will was inoperative 
to pass real estate situat;C there, A that estate 
descended to the testator’s heir-at-law ; — Held : 
the heir-at-law must elect between the benefits 
conferred upon him by the will A Ids rights as 
heir-at-law in the Scottish estates. — O rrell v, 
Orrell (1871), 6 Ch. App. 302 ; 40 L. J. Ch. 5.39 : 
24 L. T. 245 ; 19 W. R. 370, L. J J. 

AnruMiona : — Consd. Baring v. Ashburton (1886), 54 L. T. 

463. Folld. Re Ogllvle. OgUvie v. Ogilvio, 11918] 1 Ch. 

492. 

543. Foreign immovables dis- 
posed of by express words of gift.] — Testatrix died 
domiciled in England, having made testamentary 
disposition of realty in Paraguay upon trust for 
charity. By Paraguayan law that disposition 
WHS valid only as to one-fifth, four-fiftlis being the 
portion of the obligatory heirs. She bequeathed 
to tliose heirs benefits out of property in England . 
In an action to administer the English estate : — 
Held : the heirs must elect between what they 
took by the invalidity of the gift to charity under 

trusti^es. — A lexander u. Ben net’s 
Trustees (1829). 7 8h. (Ct. of . 

817 ; 25 Foo. (m. ill«.-~SCOT. 


settlement. A also take her share of 
the M. property, which the deed was 
incapable of eflectually carrying to the 
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Sect. 2. — To movables: 8vb-scct. 3, 1). (c), E» & F,^ 
avb-sect 4:, A. (a).] 

Paraguayan law & what testatrix gave them. — 
Re OaiLVTB, Ogilvie v. Ogilvie, [1918] 1 Ch. 
492 ; 87 L. J. Ch. 368 ; 118 L. T. 749. 

544. Whether heir of English real estate 

put to election.] — D., domiciled in Scotland, &> 
possessed of a real estate in England, of heritable 
& movable property in Scotland, died leaving a 
trust disposition of the whole of his subject, 
heritable & movable, in favour of trustees, in which 
they were directed to turn the whole into money, 
& divide the proceeds equally among liis four 
children, & the deed was executed in the Scottish 
form attested by two witnesses. This not being 
sufficient to convey the English real estate, 
although it was clear that it was the intention of 
the disponer to convey it along with the rest of 
his property to the trustees, the eldest son & 
heir-at-law insisted that it was a nullity as to the 
English estate, & that he was entitled to take that 
as heir-at-law to his father, & also to take his 
fourth share of the Scottish property : — Held : 
the heir-at-law was i>ut to his approbate or repro- 
bate (election), & must waive all objections, & 
allow the trust disposition to have full effect as 
to tlie whole propei*ty according to liie intent of 
the disponer, or take nothing under the disposition. 
— DUNDA.S V, Dun DAS (1830), 2 Dow & Cl. 349 ; 

6 E. K. 767, H. L. 

Annotations : — Consd. Re, Ogilvie, Ogilvie v, Ogilvie, [1918] 

3 Oh. 492. Befd. Brown t>. Gregson, [3 920] A. C. 860. 

Mentd. Pitman v. Cruiu-Kwing (1911), 80 L. .T. P. C. 178. 

545. -.] — Where by a foreign will not 
so executed as to pass real estate in England 
real estate in England is devised away from the 
heir & personal estate is bequeathed to the heir, 
the heir is not bound to elect between the real & 
personal estates, but takes both. 

A testatrix resident & domiciled in Italy in 
1899 made an Italian will purporting to give real 
estate in England to V. absolutely, & her residuary 
real & i^ersonal estate to R. The will was not so 
executed as to be effectual to pass real estate in 
England. R. was testatrix’s heiress-at-law. In 
1901 testatrix by deed settled the English real 
estate upon trust for V. for life with remainder 
for his children in tail, & an ultimate remainder 
to the use of herself in fee. V. died not having had 
children : — Held : R. was entitled to both the 
English realty as heiress-at-law &; the personalty 
as residuary legatee, was not put to her election 
between the two . — He Dk Virte, Vaiani v. De 
V iRTE, [1915] 1 Ch. 920 ; 84 L. .T. Ch. 617 ; 112 
L. T. 972. 

Annotation : — ^Refd. Re Ogilvie, Ogilvie v, Ogilvie, [1918] 

1 Ch. 492. 

540. Acts amounting to election by heir 

of foreign immovables.] — A will attested by two 
witnesses contained a devise of freeholds in 
Engird to A., testator’s son & heir, for life with 
remainder to trustees, & a devise to them of estates 
in St. K. upon trust to sell & to invest the proceeds 
in estates in England to be held upon the same 
trusts. A. was in possession of the English, & he 
received the rents of the St. K., estates during his 
life, & with liis concurrence the trustees made 
efforts, though ineffectual, to sell the latter. 
After the death of A. intestate the trustees con- 
tracted to sell one of the St. K. estates, but the 
purchaser refused to complete, on the ground 
that the will was inoperative in the island, & that 
the est ates descended upon the heir : — Held : 
A. had elected to take undcu* the will & his infant 
heir was bound by his acts, A was a trustee under 
Trustee Act, 1850 (c. 60), for the i>ei*son claiming 


under the will. — Dewar v. Maitland (1866), 
L. R. 2Eq. 834; 14 L. T. 853 ; 12 Jur. N. S. 699 ; 
14 W. R. 958. 


Payment of Legacies, 


547. Governed by lex domioilli.] — ^A legacy given 
to a married woman to be settled on her in Italy 
was ordered to be paid to a banker in Italy on his 
giving security that it should be settled, according 
to the law of Italy, on the wife for her separate 
use. — Brown v, Tatnall (1837), 6 L. J. Ch. 371. 

548. Time of payment — Legacy to Infant domi- 
ciled abroad.] — A legacy bequeathed to an infant 
domiciled abroad may be paid when the infant 
comes of age by the law of England, or of the i>lace 
of domicil, whichever first happens, & in the mean- 
time must be dealt with in tne usual way as an 
infant’s legacy, although by the law of the place 
of domicil the f^ardian of the infant may be 
entitled to receive the legacy. — R-e Hellman’s 
Will (1866), L. R. 2 Eq. 363 ; 14 W. R. 682. 
Annotation : — ^Reld. Re Chiwtard’a Settlrat., [1899] 1 Ch. 

712. 


549. Currency In which payable — No currency 
specified — Other legacies in specified currency.] — 

Testator who lived in Jamaica gave legacies to bo 
paid in sterling money in the first place, & the 
two legacies immediately following generally, 
without saying in sterling money, & at the end of 
his will several more to be paid in sterling money : 
— Held: pltf. must take his legacy in .Tamaican 
money, for his expressing himself differently 
showed a different intention. — S aunders v, Draice 
( 1742), 2 Atk. 405 ; 26 E. R. 681, L. C. 

Annotations: — Consd. Lanedowne v. Lansdowno (1820), 

2 Bli. 60. B^fd. Malcolm t?. Martin (1790), 3 Bro. C. C. 

60 ; Bourko v Ricketts (1804), 10 Vea. 330. 

550. — ,] — Legacies, no fund being 

described, other legacies being expressly to be paid 
in English money, arc to be paid in the currency 
of the country where the will is made. — R ikrson v. 
Garnet (1786), 2 Bro. i\ 0. 38 ; 29 E. R. 20, H. L. 

Annotations: — 'Refd. Malcolm v. Martin (1790), 3 Bro. C. C. 

60. Mentd. Clarko v. Blake (1788), 2 Bro. C. C. 320 ; 

SpransTo r. Barnard (1789), 2 Bro. C, C. 685 ; Brown v. 

JmgfTS (1803), 8 Ves. 561 ; Bourko v. Ricketts (1804), 

10 Ves. 330 ; Morice v. Durham (1805), 10 Vos. 522. 

551. .] — Testator living in 

Antigua gave legacies described to be sterling, tlien 
another without that description, the int^ercst to 
be paid to the children of J. & L. for life, then the 
principal to bo divided among the grandchildren 
of J. & L. : — Held : (1) the latter legacy was only 
a legacy of current money of Antigua ; (2) the 

interest to be paid to the children for life should 
be at 4 per cent., not Antigua interest ; (3) there 
being no children of J. the children of L. should 
take the whole interest for their lives, nothing 
passing to the grandchildren till the death of all. — 
Malcoi^ V. Martin (1790), 3 Bro. C. C. 50 ; 29 
E. R. 402. 


Annotations : — As to (1) Refd. Bourko v, Ricketts (1804), 
10 Ves. 330. As to (3) Reid. Arrow v. MelUah (1847), 
1 De G. & Sm. 365 ; Doe d. Patrick e. Hoyle (1849), 
13 Q. B. 100; Abrey v, Newman (1853), 16 Beav. 431. 
Generallv, Mentd. Taniero v. Pearkes (1825), 2 Sim. & St 
383 ; Pearce v. Edmeades (1838), 3 Y. & O. Ex. 246; 
Penny v, Allen (1867), 3 Jur. N. S. 273 ; Wills v. Wills 
(1875), L. R. 20 Eg. .342. 


552. Rate of Interest payable — No currency 
specified — Legacy payable out of foreign fund.] — 

Malcolm v. Martin, No. 551 , ante, 

553. Currency specified — Legacy payable 

out of foreign fund.] — ^A legacy of a sum of money 
& Jamaican currency was decreed with Jamaican 
interest from the death of testator. — Raymond r. 
Brodbklt (1800), 6 Vos, 199 ; 31 E. R, 545, L. 0. 

Annotation: — Consd. Bourke v. Ricketts (1804), 10 Ves. 
330. 
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. r — Legacy payable out ol Englisb 

lunclej — Legacies in the currency of Jamaica 
where testator resided, were bequeathed. Testator 
had assets & exors. in both countries : — Held : 
the legatees living in this country were not entitled 
to .ramaican interest. — Bourke v» Ricketts 
(1804), 10 Ves. 380 ; 32 E. R. 872. 

-iimo/o/ion FoUd. Hamilton v. Dallas (1878), 38 L. T. 

216. 

Rate of exchange at which payable.]— Con- 
TKACT ; Exkcutobs & Admixistkatohs ; Money 
& Money Lending. 

Sums charged on immovables — Currency at 
which payable.]— ,S'c<! Part IV., Sect, fl, ante. 

„ Rate of Interest payable.]— Nee Part IV., 

Sect. 0, ante. 

Payment of interest under contract.!— aVcc Part 
\1I., Sect. 3, post, 

Rate of exchange at which payable.] — See 

Contract ; Money & Money Lending. 

F, Revocation, 

556. By marriage — Governed by lex domicilii 
at date of marriage — Changed domicil recognising 
revocation by marriage immaterial.] — Testator 
being doinic,ilod in Scotland in anticipation of 
his marriage, which subsequently took place in 
Scotland, execuiiod a deed of settlement, which he 
also intended should operate as his will. By the 
law of Scotland sucli a document as a disposition 
of property at death would not be revoked by the 
marriage of the contracting parties. Testator 
after his marriage became domiciled in England : — 
Held : as thii settlement was valid by the law of 
domicil as a testamentary disposition at the time 
of execution, as also subsequently to the marriage 
& at the moiniint when testator left the country, 
it continued valid notwithstanding the change 
of domicil.-— /n the Goods of Reid (18(50), L. K. 

1 P. & D. 74 ; 35 L. J. P. M. 43 ; 13 L. T. 681 ; 
12 .Tur. N. S. 300 ; 14 W. R. 310. 

556. Effect of WiUs Act, 1861 

(c. 114), s. 3.]— -The operation of Wills Act, 
1801 (c. 114), s. 3, in spite of the expression 
“ British subjects ” in the title, is not limited to 
British subjects, & enables probate to be granted 
in this country of the will of an alien testator 
in spite of his or her marriage since the date of 
execution of the will, such- marriage, according to 
the law of the domicil at the time, not effecting 
a revocation. 

A putcli subject domiciled in Ilolland made 
her will & afterwards mariied, wliich by the law 
of the domicil effected no revocation of her will. 
She subsequently became domiciled here, whilst 
retaining Lutdi allegiance, died here : — Held : 
her will wits entitled probate in England, in 
spite of the marriage subsequent to its execution 
but before the change of domicil . — In the Estate 
o/Groos, [1904] p. 269; 73 L. J. P. 82 ; 91 L. T. 
322. 

557. Application of WiUs Act, 1837 

(c. 26), s. 18, to wills of foreigners domiciled 
abroad.] — Re Martin, Loustalan v, IjOustaxan, 
No. 145, ante, 

668. Revivor by codicil made after 

marriage.] Caithness (Earl), No. 450, ante, 

559. By change of domicil— Wills Act, 1861 


(c. 114), s. 3, not limited to British subjects .] — in 

the Estate of Qroos, No. 550, ayite, 

560. By subsequent Instrument — English will — 
Dealing with English realty — Subsequent Italian 
will with general revocation clause.] — Testator, who 
had exchanged an English for an Italian domicil, 
left two wills, one executed in England, & a later 
one in Italy in the form prescribed by the Italian 
law. The first dealt with realty & personalty, 
& nominated an ex.or. The second did not touch 
the realty ; it nominated testator’s wife sole 
heiress, & it coi^A-ained the following passage: 
“ I erase, revoke, & annul every other act or last 
will which I may have made : ” — Held : both by 
the English & the Italian law the first will was 
revoked by the second, & the probate which had 
been granted of it should be revoked. — Cottrell 
V, CoTTRETJ. (1872), L. R. 2 P. & D. 397 ; 41 
L. J. P. &; M. 57 ; 20 L. T. 527 ; 36 J. P. 567 ; 

20 W. R. 590. 

Annotation : — Mentd. Re Weatiulnster’s S. E., WestrainHter 
V. Shaftesbury, [1921] 1 Ch. 685. 

561 . Spanish codicils — Subsequent instru- 

ment in England confirming earlier English will — 
Whether revocation of codicils.] — Testator, by 
birth a British subject but domiciled in Spain at 
his death, executed a will in England, & subse- 
quently several codicils valid by the law of Spain. 
Lastly he executed a paper in England which 
confirmed the English will in whatever it did not 
clash or interfere with the contents of the codicil, 
which was to be considered as his last & deliberate 
will : — Held : the Spanish codicils were not revoked 
by the last-mentioned paper, but, as forming part 
of the will which did not clash with such papesr, 
were confirmed by it. — In the Goods of De La 
Saussaye (1873), L. R. 3 P. & 1). 42; 42 

L. J. P. & M. 47 ; 28 L. T. 368 ; 37 J. P. 312 ; 

21 W. R. 549. 

Annotations: — Consd. In the Gootls of Howdon (1874), 
iii L. J. P. & M. 2rt. Mentd* Green v. Tribe (1878), 9 
CJi. D. 231 ; Follett v. Pettman (1883), 23 Ch. D. 337. 


Sub-sect. 4. — Prorate and Le piers op 
Administration. 

A, WillsG)f Fersons dying domiciled Abroad, 

[a) In Gencred. 

562. General rule.] — -(1) Before probate in 
common form of a foreign will can be obtained, it 
is necessary to show, cither that the will has 
been recognised as valid by a ct. of the foreign 
country, or that it is a valid will according to the 
law of the foreign country, & that testator was 
domiciled in the foreign country. 

(2) In order to show that a foreign will has been 
recognised as valid by a ct. of competent jurisdic- 
tion of the foreign country, a notarial certificate 
is not sufficient. A duly authenticated copy of 
the act or sentence of the foreign ct. recognising 
its validity should be produced. 

(3) If probate is sought of a foreign will, originally 
wiitten in the English language, as having been 
recognised as valid by the ct. of the foreign 
country, a re-translation of the translation so 
recognised in the foreign country should bo 
produced. But if probate is souglit of such a 


PART VI. SECT. 2, SUB-SECT. 3. — F. 

555 i. JSy fnarriape — Governed hy lex 
domicilii at date of marricioe ] — Davikh 
V. Davtks (1915), 31 W. L. 11. 390; 
8 W. W. n. 803.— CAN. 


n. - — 1 domiciled Englishwoman mar- 
Tied in KngKind to domiciled Scots' 
man,} — Held : a will dealing with 
movable property, which was duly 


executed in E. by a sbinsfer domiciled 
in E. at the date of its execution, was 
not revoked by her subsequeut 
marriago in K. to a domiciled Scots- 
man. — Westrrman^h Exkcjutor V. 
Schwab (1 905), 8 F. (Ot. of S©«s.) 132 ; 43 
Sc. L. IL Ifil ; 13 S. h, T. 594. -H5COT. 

660 i. liy subsequent instrument — 
unll — Subsequent Swedish will.} 


•"-A British sulijoct executed a will 
ill France occordiiiftr to K. Jaw on 
.July 1, 1892, & afterwards, Oct. 2, 
1892, in Sweden, executed another 
will according to Swedish Jaw, which 
contained a complete disposition of 
lier property : — Held : the Swedish wiJi 
revoked the Kiigllsh will. — 7n the 
Goods of Rallino (1897), 32 I. L. T 
131.— IR. 
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will as being valid according to the law of the 
foreign country, a copy of the original should 
be produced . — In the Goods of Deshais, In the 
Goods o/De Vigny (Oountesr) (1865), 4 Sw. & Tr. 
13 ; 34 L. J. P. M. & A. 58 ; 12 L. T. 64 ; 13 
L. T. 246 ; 20 J. P. 233, 247 ; 13 W. R. 640 ; 164 
E. R. 1410. 

(6) Where Court of Domicil has pronounced* 

568. Extent to which English court follows 
foreign court — General rule.] — In decreeing probate 
the ct. is usually regulated by the grant of the Ct. 
of Probate where the party was domiciled, i.c., 
the competent jurisdiction in this instance the 
Ct. of Supreme Jurisdiction at Fort William, 
Bengal. — L arpent v . Sindry (1828), 1 Hag. Ecc. 
382 ; 162 E. R. 620. 

Annotatims: — Beld. Price v. Dewhurst (1838), 4 My. & Cr. 

7« ; In ike Goods o/Earl (1867), L. R. 1 P. D. 460. 

664. English court will not act con- 

trary to English law.] — The ct. will not follow the 
grant of the country of domicil when it would by so 
doing bo acting in contradiction to the law of this 
country. An application for a grant of letters of 
administration to a minor, assisted by his uncle, 
liis curator, lawfully appointed according to tho 
law' of the domicil, will be refused , — In the Goods of 
D’Orleans (Duchess) (1859), 1 Sw. & Tr. 253; 
28 L. J. P. <te M. 129 ; 32 L. T. O. 8. 261 ; 6 
Jur. N. 8. 104 ; 7 W. R. 269 ; 164 E. R. 716. 
Annotations: — Consd. Tn the Goods of Earl (1867), L. R. 1 

P. &; D. 450. ]^pld. In the Goods of Meatyard, fl903] 

P. 125. Consd. In the Goods of Rankino, [1^183 P. 134. 

566. ,] — Enohin V. WYTdE, No. 466, 

ante* 

566. English court will not investigate 

groun^ of decision.] — Where a testator dies domi- 
ciled in a foreign country, & probate has been 
granted in that country, this ct. will indorse that 
grant without examining the grounds on which it 
was based . — In the Goods o/ S mith (1868), 16 W. R. 
1130. 

Annotation: — Betd. Miller v. James (1872), L. R. 3 P. & 

D. 4. 

667. .] — Miller v . James, No. 462, 

ante. 

568. .] — D., a Persian subject, was 

by a decree of a Persian ct. declared entitled to 
certain property in this country. The decree 
though founded partly upon a will made no 
mention of it, & the ct. which had custody of the 
will refused to give a copy of it : — Held : (1 ) letters 
of administration , limited to the property men- 
tioned in a duly authenticated copy of the decree, 
should be granted ; (2) the law applicable to the 
case might be proved by a Persian Ambassador. — 
In the Goods of Dost Aly Khan (1880), 6 P. D. 6 ; 
49L. J. P. 78; 29 W. R. 80. 

669. Limited to orders actually made 


— Not applicable where proceedings taken but no 
order made.] — Be Oocquerel, No. 513, ante. 

570. As to whom probate or letters of 

administration granted — Foreign court followed — 
Sister preferred to widow not married for period 
prescribed by foreign law.] — By the law of Scotland 
a widow is not entitled to any share of the property 
of her husband, nor to letters of administration, 
unless at the time of his death she has been married 
to him one year & a day. 

Followdng a decree of the Commissary Ct. of 
Perthshire : — Held : letters of administration should 
be granted to tho sister of deceased in preference to 
the widow. — In the Goods of Shoolbraid (1854), 
1 Ecc. & Ad. 246 ; 164 E. R. 146. 

671. Foreign decree that 

executor*s authority had expired.] — (1) By the 
French law the will of a domiciled Frenchman 
executed in a foreign country according to the 
forms required by the law of that foreign country 
is a valid will. 

(2) The appointment by a domiciled Frenchman 
in a holograph will of an ** executeur testament 
taire ** is subject to the rules of the French law, 
even as respects personal property out of France. 

Where the French ct. had decreed that the time 
limited by the French law for the execution of such 
an exorship. had passed, that the exor. had no 
more right to intermeddle in the estate of testator, 
& that the parties beneficially entitled were the 
only persons who had a right to intermeddle ; — 
Held : the ct. was bound by such decree, & probate, 
with respect to personalty in England, should not 
be granted to such an exor. 

Semble : the law of tho country of the domicil 
at the time of death as to what constitutes the last 
will of deceased is binding on other countries. — 
Laneuville V. Anderson (I860), 2 Sw. & Tr. 24 ; 
30 L. J. P. M. & A. 25 ; 3 L. T. 304 ; 6 Jur. N. 8. 
1260 ; 9 W. R. 74 ; 1(54 E. R. 899. 

Annotation : — OonBd. Hood v, Barrington (1868), L. R. 6 Eq. 

218. 

572. Grant to provisional 

executor so long as foreign appointment unre- 
sclnded.] — Tho (3t. of Probate will make a grant to a 
provisional exor., appointed by the proper ct. of 
the domicil of deceased, but it will limit it for such 
time as the appointment by the ct. of domicil 
remains unresemdod & in force. — In the Goods of 
Steigbrwald (Deceased) (1864), 10 Jur. N. S. 
159. 

678. Foreign grant to party 

entitled in his own right to administration.] — Where 
administration of the estate of an intestate, who 
dies domiciled abroad, is panted by the foreign 
ct. to a person entitled in his own right to adminis- 
tration, tho Ct. of Probate will follow the foreign 
grant, but it will not do so whore the foreign grant 
is made to a nominee of the person entitled except 
upon the express consent of the latter. — In the 
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666 1. Extent to which foreiijn court 
follows court of domicilr-^Foreign court 
will not investigate grounds of decision. ] 
— Testator, who died domiclietl in 
3MUoh., U.B., leaving property there 
&; in O., appolntoa exors., maldug 
them also tnisteos of a portion of his 
estate, Sc the proper ct. in Mich. 

f ranted probate to them in 1900. 

n 1903 they tendered to that ot. their 
resignation as executors, though not as 
trustees, &; requested & obtained the 
appointment of a trust oo. as adminis- 
trators de bonis non with wiU annexed 
in their plaoe. In 1904 they resumed 
an application, which had remained 
suspended since 1600, to an O. ot. 


for ancillary probate, which was 
opposed by the beneflolaries of the 
estate in O., who asked for administra- 
tion de bonis non to be granted to tho 
trust company or its nominee ; — 
Held : the O. rt. ought to follow the 
Mich, nant to tho trust oo., & could 
not look into any circumstances which 
led up to it. — Re Medburt, Lothrop 
V. Mkduury (1906), 11 O. L. R, 
429 ; 7 O. W. R. 890.—CAN. 

o. As to whom pruhale or 

letters of administration granted-^ 
Court of domicil followed — GratU ob‘ 
tained by fraud ,} — Irwin v. Bank; of 
Montrbal (1876), 38 U. C. R. 375.— 
CAN. 

was resident in N.Z. & znarried thero, 


but afterwards loft his family Sc went 
to 0., where he died after being resident 
there about 3 years. Whilst in N.Z. 
ho mode a will leaving his property 
to his wife. Subsequently, whilst 
still in N.Z., he purported to cancel 
this will, but not so as efloctually to 
revoke it in accordance with Wills 
Act, s. 20. Ho at the same time 
wrote in the margin in his own writing, 
i “ I leave everytlilng to my ohlldreu 
only,** Sc signed the words. Probate 
of these words was granted in C. as 
a holograph wiJl. His widow applied 
in N.Z. for probate of tho ori^nol 
will — Held : (1) there was no evidence 
upon which the et. in N.Z. could hold 
that the place of residence of testator 
At tho date of his death was not his 
domioil, as it had been assumed to be 



Part VI.— Succession. 


379 


Goods 0 / Wbaveb (1866), 36 L. J. P. & M. 41 ; 16 
L. T. 881 ; 16 W. B. 199. 

674. Foreign grant as executor 

according to tenor to party not so entitled by English 
law.] — Testator at the time of his death was 
domiciled in New South Wales, & the ct. of New 
South Wales granted probate of his will to A. as 
extrix. according to the tenor, A. was not entitled 
to the grant as extrix. according to the tenor by 
the law of England ; — Held : under Ct. of Probate 
Act, 1867 (c. 77), administration with the will 
annexed should be decreed to A. as the person 
entitled to administer under the grant of file ct. 
of the country of domicil . — hi the Goods of Eaux# 
(1867), L. K. 1 P. & D. 450 ; 36 L. J. P. & M. 127 ; 
16 L. T. 790. 

AnnoUdiona : — Exjild. Jn the Oooda of Briosomaun. [1894] 

P. 280. ReM. Miller v. James (1872), L. K. 3 P. & D. 4 ; 

In the Goods of Meatyord, [1903] P. 125. Montd. Hewson 

t>. Shelley. [1914] 2 Ch. 13. 

676. Foreign grant de bonis non 

to party having no interest.] — A died domiciled in 
the United States, & appointed 13., her father, her 
exor. & residuary legatee. B. died leaving a 
portion of A.*s estate unadministered. At the 
request of B.’s exors., the American ct. made a 
grant de honis non of A.’s estate to 0., who had no 
interest Held : following the grant of the 
American ct., a grant should be made to 0. of 
A.’s pei'sonal estate in this country . — In the Goods 
o/Hill (1870), L. It. 2 P. & 1). 89 ; 39 L. J. P. & M. 
62 ; 23 L. T. 167 ; 34 J. P. 567 ; 18 W. It. 1005. 

676. Foreign grant of letters of 

administration on renunciation by executor.] — 
(1) Where admini.stration with the will annexed 
has been granted abroad by a foreign ct. subject 
to such orders as may from time to time bo made by 
that ct., the ct. here need not before granting such 
administration to an attorney of the foreign 
administrator inquire whether orders have been 
made by the foreign ct. modifying or cancelling 
the foreign grant. 

(2) Wliere a testator domiciled abroad has 
disposed by his will of all lus property without 
qualidcation as to its situation, & the exor, of the 
wiU has renounced probate abroad, the ct. here 
may grant letters of administration with the will 
annexed to an administrator appointed by the 
foreign ct. without requiring express renunciation 
by the exor. of probate in this country . — In the 
Goods of Scaur (Deceased) (1899), 80 L. T. 
296. 

677. Foreign court not followed — 

Foreign grant to party personally disqualified by 
English law — Infant.] — In the Goods of D’Orleans 
(Duchess), No. 564, ante. 

57B. .] — The ct. will follow 

the grant of the foreign domicil, unless the adminis- 
trators appointed by the foreign ct. are by the law 


& practice of this country personally disqualified 
from taking a grant here. 

Where a testator died domiciled in Bdgium 
leaving a will & codicil in English form appointing 
exors., & also leaving a Belgian will, the ct. made 
a grant of administration with all three documents 
annexed in favour of two persons who hod been 
appointed administrators of deceased*s estate 
abroad in accordance with the law of the domicil. — 
In the Goods of Meatyard, [1903] P. 126 ; 72 
jL. j. P. 25 ; 89 L. T. 70. 

Annotation : — Distd. v the Goods of Cocquerel (1917), 87 

L. J. P. 47. 

579 . Foreign grant not giving 

full effect to testator ^5 intentions.] — The English 
Ct. of Probate follows the grant of the ct. of 
testator’s domicil as to the document which that 
ct. has admitted to probate, but not as to the 
person to whom the grant is made. 

A testator domiciled in the Isle of Man executed 
a deed conveying the whole of his property to a 
trustee upon trust after his decease to realise & 
invest it, & to pay the annual income to lus widow 
for her life, & upon her death to divide it amongst 
his children. This document was duly executed 
as a will, & the Ecclesiastical Ct. of the Isle of Man 
granted probate of it to the trustee as exor. accord- 
ing to the tenor : — Held : (1 ) the Isle of Man grant 
* should be followed so far as to admit the document 
to probate, without any inquiry as to whether or 
not it was testamentary, but not so far as to make 
the grant to the trustee as exor. according to the 
tenor ; (2) it appearing that testator intended to 
deprive the widow who was primarily entitled to 
the grant of any control over the administration of 
the estate, administration with the will annexed 
should bo decreed to the trustee under Ct. of 
Probate Act, 1857 (c. 77), s. 73.--/W the Goods of 
CosNAiiAN (1866), L. K. 1 P. & D. 183 ; 35 
L. J.P. ifcM. 76; 14L. T.337 ; 14W.K.969. 
Annotation : — As to (2) Diflld. In the Goods of Meatyard, 

I1903J P. 125. 

680. Foreign grant to nominee of 

party entitled.] — hi the Goods of Weaver, No. 573, 
ante. 

5 gl, Foreign grant of will & revoked 

codicil — Followed.] — Testator died domiciled in 
India leaving a will & two codicils, one of which had 
been revoked. The Indian ct. granted probate of 
the will & both codicils : — Held : probate might bo 
^'anted here of the exemplillcation pi*obate granted 
in India, notwithstanding that it comprised a 
revoked codicil. — In the Goods of Gubboy (1899), 
80 L. T. 808. 

582 , Foreign grant subject to future orders 

— ^Duty of English court to inquire whether orders 
made.] — In the Goods of Scakr, No. 576, ante. 

How foreign law ascertained generally, see 
Sect. 2, sub-sect. 1, B., ante. 


by the ol. in C. ; (2) a holograph will administration there, or of his ap- 

being a good teatconentary instrument poiutce, was not such as to compel the 

according to O. law, probate of the ot. hero to pass over the next of kin. — 

original will must bo refused. — Re Be O’Bbikn (1883), 3 O. R. 326. — 

Peat (Deceased) (1903), 22 N. Z. L. R. CAN. 

997.— N.Z. 

r. Where two mills — Probaie 

q. Court of domicil granted of English will in England — 

not followed — Grant to creditor — Nert Separate probate of colonial will .\ — 

of kin not cited.}—!), dying domiciled R. being domioilod in E. made a will 

abroad, R., a creditor of deceased’s there relating exclusively to property 

estate, obtained lottei*8 of admiulstra- in Great Rntaln & appointed exors. 

tion there. Subsequently S., as ap- in K. He then came to V. ft mode a 

pointoo of R. Sc with his consent, second will relating exclusively to 

applied in O. for letters of admiulstra- property In Y. Sc T, Sc appointed 

tion to be granted to him. Em rosid- exors. of it resident in V. The ct. 

ing in O., as next of kin to D., also of probate in England having granted 

applied in O. for administration to prooate of the first will without 

D. 8 estate : — Held : inasmuch as reierrlug to the second, the V. ct. 

the next ol kin did not appear to have granted probate of the second will 

been cited before the ct. of domicil, without referring to the first. — In 

the status ot the creditor who obtained the Goods of Huffheao (1804), 1 


W. W. & A’B. 70.— AUS. 

■. Probaie granted to both 

wiQs.] — Testatrix left t%vo wills — one 
Feb. .5, 1900, by which she disposed 
of all her real & personal proporty 
in N.Z. & E., & a subsequent one, 
June 16, 1905, purporting to dispose 
of her personal estate in U.K. l^bato 
was granted to N.Z. exors., including 
both instruments, conditional on an 
exemplification of E. probate, which 
had boon already granted os to the 
second will, being lodged. — Re Mor 8- 
iiEAi) (Deceased) (1910), 29 N. Z, L. R. 
1023.— N.Z. 

t. Whether Quebec “ letters of 
verification *’ equivalent to ** tetters of 
adniinistraiion ** in Saskatchewan when 
tendered for resealing.] — Re Dunlop 
Estate (1916), 34 W. h. U. 427. — 
CAN. 
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Conflict of Laws. 


Sect. 2. — To movables : Suh'scct. i.A. (6), (c), id) <&: (c), 
B.,C. ^ i). ; sub-sect. 5, A 

683. Limited foreign grant — Full grant 

under Probate Act, 1857 (c. 77), s. 73.]— In a case 
where the* ct. of the domicil of a deceased person, 
part of whose assets consisted of personal estate 
in England, had made a grant of administration 
limited in time : — Held : under Probate Act, 1857 
(c. 77), s. 73, a general grant should be made to 
the foreign administrator. — In the Estate of Levy, 
[1908] P. 108 ; 77 L. J. P. 57 ; 52 Sol. Jo. 193. 

Foreign Judgments generally.]— .See Part XIV., 
post. 

684. How decree of foreign court proved.] — 

In the Goods of Deshais, the Goods of De Vigny 
((■ouNTEsa), No. 562, afiie. 

685. In what court probate of codicils granted — 
Probate of will granted abroad.] — If a wiU has been 

roved abroad, probate of the codicils, if any, must 
granted by the ct. which granted probate of 
the will. — /n the Goods of Millek (1883), 8 P. 1). 
167 ; 52 L. .T. P. 93 ; 31 W. R. 956. 

(c) Where Court of Domicil has not pronounced* 

686. Granted by English court according to lex 
domicilii — On proof of such law.] — Probate of the 
will of a married woman, a native of, & domiciled 
in, Spain, was granted according to the law of 
Spain to one of her sons as exor., on affidavits as 
to the law of Spain & the identity of the parties. — 
In the Goods oj Maraver (1828), 1 Hag. Bcc, 498 ; 
162 E. R. 658. 

Annotation : — ^Refd. Price v. Dewliurat (1S38), 4 JUr. & Ct. 

f 

587. -.] — A domiciled Frenchman 

haying by his will appointed an exor. but no 
residuary legatee, & administration cum testamento 
annexo^ granted aftc*r citing the exor. to the son’s 
attorney in 1828, being brought in ; — Heki : on 
justifying security & on the French Consul- 
General’s certificate, confirmed by an affidavit, 
that by the French law the next of kin was entitled 
to the residue, administration should be granted 
to the son without citing the nude (;xor., he having 
never applied for the grants, though deceased died 
upwards of thirteen years before. — In the Goods of 
Dormoy (1832), 3 Hag. Ecc. 767 ; 162 E. R. 1338. 

Annotation: — Consd. Laheuvllle v. Audorson (1860), 2 

Sw. & Tr. 24. 

^68. Disposition of property of 

Russian Imperial family.] — By the law of Russia all 
testamentary instruments executed by mem hoi's of 
the Imperial family were disregarded, & the dis- 
position of the property of such persons after their 
death was within the exclusive power of the 
Emperor of Russia. A., a member of the Russian 
Imperial family, died in Russia, having executed a 
will by which he appointed B., his son, as his exor. 
After A.’s death a meeting of the members of his 
family was held, & an arrangement for the dis- 
position of his property in accordance with the 
terms of his will was agreed to, & was embodied in a 
document termed an “ Acte Difinitif” which was 
subsequently confirmed by the Emperor of Rus.sia, 


& by the terms of the “ Acte D^finitif^* B. was 
constituted the sole & entire owner of certain 
shares hold by deceased in a railway co. having its 
offices in England. Upon a certificate from the 
Russian Ambassador in England with the seal of 
the Russian Embassy reciting that the law of 
Russia was as stated above, & that under the 
“ Acte D6finitif ” B. was the sole & entire owner of 
the railway shares : — H eld : a grant should be made 
to the attorney of B. of letters of administration 
with the “ Acte DSfinitif^^ annexed, limited to the 
property of deceased in England. — In the Goods of 
Oldenburg (Prince) (1884), 9 P. D. 234 ; 63 
L. J. P. 40 ; 49 J. P. 104 ; 32 W. R. 724. 

589. With powers as near as possible 

to those conferred by will.] — A person domiciled in 
Germany made a will appointing persons in England 
to realise his property in England, & pay over the 
proceeds to liis oxors. in Germany : — Held : 
administration should be granted to these persons 
for the use & benefit of the exors. in Germany, on 
the ground that such grant would enable them to 
perform in England the duties imposed on them 
according to German law by the instrument 
appointing them. — In the Goods of Biuesemann, 
[1894] P. 260 ; 63 L. J. P. 169 ; 71 L. T. 263 ; 6 
R. 658. 

Annotations : — Consd. In the Goods of Von Linden, [1896] 

P. 148 ; 7n the Goods o/Moatyard. [1903] P. 125. 

590. .] — The will of a Geiman 

subject domiciled in the kingdom of Wurt-eraburg 
at his death had been proved in Wurtemburg in 
accordance with the requii'enients of local law & 
deposited with a notary, who by the law of the 
country was forbidden to allow it to leave his 
custody. It contained a direction that during her 
lifetime the widow should have the unrestricted 
right of administration & usufruct of testator’s 
estate without giving security, which according to 
the local law was equivalent to appointing her 
extrix., & entitled her to collect the personal 
estate as though she were the owner thereof. Part 
of the personal estate was in England : — Held : 
piobate might be granted to the widow of a copy 
of the original will properly proved, limitt;d to 
such time as might elapse before the original will 
itself sliould be brought in. — In the Goods of Von 
Linden, [1896] P. 148 ; 65 L. J. P. 87 ; 44 W. R. 
448. 

591. .] — Testator died domiciled in 

Chili leaving a will appointing two exors., one of 
wliom died without taking probate. The other 
was believed to be in Bolivia, but no response had 
been obtained to repeated applications made to 
him. The only property in this country of any 
value consisted of a debt which it was deaii'ed to 
collect : — Held : the affidavit of a notary, who 
was not a qualified Chilian lawyer, os evidence of 
the law of Chili should be accepted, & upon his 
evidence that the powers & duties of an exor. in 
that country would only extend to seeing that the 
estate was duly administered by the acting heiress, 
who in this case was testator’s widow, a grant of 
administration with the will annexed should be 


PART VI. SECT. 2, SUB-SECT. 4. 

A. (o). 

686 i. Granted by foreign c<ntrt acenre 
inq to Ic^ domicilii — On proof of will 
validUy.]—TeHt&toT, resident in N.S.W 
but domiciled abroad at tho date c 
hlfl deatli, inaile a will valid lusoordin 
to the law of domicil :■*' Held : pro bat 
or letters of administriitlon with tli 
will unnexed, would be granted i 
N.S.W. on proof that the will wu 
valid accordlnj? to the law of domicil.- 
In the Gf)ods of Holland (189.3 
14 N. S. W. L. U. (B. & P.) 102.— AUS 


u. Ancillary probate — Nd granted.] 
— A will executed by a person when 
domiciled In Quebec, in acuordauoo 
with tho law of Q., not acted upcii or 
proved in any way before any ct. 
there, is not within 51 Viet. c. 9. — 
Re MacLaken (1895), 22 A. H. 18,— 
CAN. 

V. Where no proof of lex dtnnieilii — 
-45,scaf c of eHdcnce as to estate <£• next 
of kin—itefnsai to grant letters by covrt 
of lex loci .] — Decoaused died in M., 
having his place of abode in D., botJi 
in U.S. Part of the estate was land 


situnted in S. in Can. Tlu> locus in 
mio- of the rest td tlie estate was not 
aiso]osi?>d, nor was there evidence as 
to whether or not lett-ers of administra- 
tion had been granted to tho estate 
of tho intestate in the IJ.a., nor any 
proof of next of kin in N.D., who would 
be entitled to administer there, or 
that letters of administration would 
be ffranted to his widow there. She 
applied for letters iu S. : — Held : 
administration could not bo (granted. — 
Re Cook (1909), 11 W. L. K. 70.— 
CAN. 
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made to her. — In the Goods of Whitelegg, [1899] 
P. 267 ; 68 L. J. P. 97 ; 81 L. T. 234. 

How foreign law proved.] — Sec 

Evidence. 

592. Application for probate — Evidence of 

validity according to lex domicilii — Necessity for.] — 

An application for probate of a testamentoy 
instrument executed by a person when domiciled 
abroad should be ^supported by evidence that 
according to the law of the domicil such instrument 
is a good will. — In the Goods of Stoddart (1862), 

2 Sw. & Tr. 366 ; 31 L. J. P. M. &. A. 105 ; 6 
L. T. 766 : 164 B. R. 1034. 

698. Foreign ambassador’s 

certificate.] — The certiOcate of the Hanoverian 
Ambassador under the seal of the Jjegation was 
admitted as evidence of the law of Hanover as to 
the validity of a testamentary paper. — In the Goods 
of Kltngemann (1862), 3 Sw. & Tr. 18 ; 32 
L. J . P. M. & A. 16 ; 8 L. T. 172 ; 27 .T. P. 263 ; 11 
W. R. 218 ; 164 E. R. 1178. 

694. Lex domicilii applying English law.] — 

Testator died domiciled in Belgium. He left 
certain testamentary papers executed not accord- 
ing to the foims required of Belgian subjects, but 
the law of Belgium under the particular circum- 
st^ances of the case determined the validity of the 
testamentary instruments according to the laws of , 
testator’s own country : — Held : effect should be 
given to the papers, they being valid instruments 
by the law of this country, in which deceased was 
previously domiciled. —C ollier v. Rivaz (1841), 2 
Curt. 8.55 ; 163 E. R. 608, 

ylnno<a/io?ifl — Consd. Hoakins v. Matthews (18.'55), 25 

L. T. O. S. 78. Dbtd. Bremer v. Freeman (1857), 10 

Moo. P. C. O. JiOO. Reid. Maltass v. Maltha (1844), 3 

Notes of Oases, 257 ; Hodgson v. Do Boaucheane (1868), 

12 Moo. P. C. C. 280 ; Orookonden v. Fuller (1859), 

Hoa. & Sm. 3. 

695. .] — Although by Naturalisation 

Act, 1870 (c. 14), s. 10 (1), the wife of a foreign 
subject is deemed to be herself a foreigner by 
French law the act of naturalisation is purely 
personal, & effects a change of status solely in 
regard to the person naturalised. 

Where testatrix had married a British subject, a 
native of Mauritius, A by a settlement made upon 
tlie marriage &> declaring tlie English domicil 
power was given to her to appoint by will or codicil 
the income & corpus of the settled fund, & after 
her husband had become a naturalLsed Frenchman 
she, while on a temporary visit to this country, 
made her will in English form pursuant to the 
power her thereto enabling, & died domiciled in 
PYance : — 

Held : upon evidence* that the will, though not 
made in accordance with the law of France, would 
be operative in that country, probate thereof should 
bo granted to the exoi’s. therein named. — Re 
Brown-S^quard (Deceased) (1894), 70 L. T. 811 ; 
6 R. 665. 

Anmdalion: — Befd. Re Johnson, Roberts v. A.-Q., [1903] 

1 Ch. 821. 

Lex domicilii applying other law generally, see 
Sect. 2, sub-sect. 1, B., ante. 


(d) To whom Grant made. 

On death intestate.] — Sec Nos. 487 -190, ante. 
Where court of domicil has pronounced.] — Sec 
Nos. 676-580, ante. 

Where court of domicil has not pronounced.] — 

See Nos. 686-591, 595, ante, 

(e) Form of Grant, 

See Executors & Administrators. 

B, Wills of Br‘*hh Subjects since Wills Act, 1861 

(c. 114). 

See Nos. 506-520, a7ite, 

C, Wills disposing of Property Abroad, 

See Executors & Administrators. 

D, WiUs made in pursuance of Powers, 

See Sub-sect. 5, post. 


SiJB*sio(’T. 5 . — Execution of Powers by 

Will. 

A. By what Law governed, 

596. Power created by Scottish instrument — 
Appointment of money charged on land in Scotland 
— Reference to Scottish court.] — Where a power of 
appointment was created by a Scottish deed over 
a sum of money charged on estates in Scotland : — 
Held: (1) the validity of appointments made 
under it should not be decided without fu*st ascer- 
taining the law of Scotland on the subject ; (2) for 
that purpose a case should be stated for the opinion 
of the C/t. of Session pui'suant to British Law 
Ascertainment Act, 1859 (c. 63). — Topham v, 
Portland (Duke) (1863), 1 Do Cl. J. 8m. 517 ; 

1 New Rep. 496 ; 32 L. J. Ch. 257 ; 8 L. T. 180 ; 
46 E. R. 205, L. JJ. ; subsequent proceedings, sub 
nom, Portland v, Topham (1864), 11 H. L. Cas. 
32, H. L. 

Annotations: — As to (1) CODSd. Cooper v. Cooper (1809), 5 
Ch. App. 203. Befd. E^rliiurton v. Lamb (1867), 15 L. T. 
657 ; A.-O. r. Richmond, 11908] 2 K. B. 729. Ocnerallu, 
Mentd. Re IluiblUs C:harity (1870), L. R. 10 Eq. 5 ; Roach 
r. Trood (1874), 31 L. T. 666 ; Roacdi v, Trood (1876), 3 
Ch. D. 420 ; Whelan v. l*almer (1888), 39 Ch. D. 648 ; 
Viaut V Cooper (1897), 76 L. T. 768 ; Cloiitto r. Storey, 
[1911] 1 Ch. 18 ; Re Holland, Holland u. Clapton, [1914] 
2 Ch. 595. 

597. Exercised by domiciled Englishman.] 

— The distribution by an Englishman of a fund 
passing under a general power of appointment 
i created by a Scottish will is regulated by Scottish 
law, whatover may be the domicil of the appointor. 
— Re Bald, Bald v. Bald (1897), 66 L. J. Ch. 524 ; 
76 L. T. 462 ; 45 W. R. 499 ; 41 Sol. Jo. 490. 
Annotations : — Gonsd. Re M^gret, Twoodie v. Maunder, 
[1901] 1 Ch. 547. Distd. Tie Pryce, Lawford v. Pryoo, 
11911] 2 Ch. 286. 

598. Power created by settlement in English 
form — Application of English law.] — On the 

marriage of an Englishwoman with a domiciled 
Frenchman English personal property was settled 
in English form with English trustees on such 
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698 i. Power created hy settlement in 
English form — Application of English 
law ,] — By marriage settlement, ina<ie 
In 1853, real estate in Irolaml & 
monevB were vested in trustees by the 
intended husband upon trust to sell 
the real estate, Sc to bold the proceeds 
of sale 8c the moneys upon trust. 
In the events, which happened, of 
there being no child of the marriage, 
& of the .^ jisband dying In tho lifetime 
of hia wife, for auch person or persona, 
for such eatatea or interests. Sc in such 


manner as ho should by deed, or by 
hia last will 8c testament, in writing, 
appoint. The husband died in 1866, 
having made hia will in S. in 1802. 
by wliich ho gave all tho rest of his 
roper ty to his wife for life & appointed 
or residuary legatee. In 1866 probate 
of the will, in common form, was 
granted to A., who had been appointed 
executor & trustee. In 1897 the wife 
died, having made a will appointing 
B. exor. and residuary legatee. The 
husband was a domiciled Scotsman. 
^8 will was duly oxeout-ed according 
to Wills Act, 1837, but Invalid accord- 


ing to S. law. The real estate remained 
unsold. An action having been brought 
to revoke the probato of the will of 
the husband: — Held: (1) tho real 
estate was, notwithstanding the trust 
for conversion, to be regarded as 
land ; 8c the residuary gift was a good 
appointment of the bonoDcial interest 
In the lands to the wife ; (2) the 

residuary gift was also a good appoint- 
ment of the trust moneys. Inaamuoh 
as tho IntCDtion of tlvo settlement was 
that the trust funds were to bo disposed 
of by n will made according to E. law ; 
(3) tlie probate in common form should 
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trusts as the intended wife should by will appoint, 
& subject thereto for her separate use : — 

Held : the settlement was governed by English 
law, &, subject to the payment of separate debts 
of the wife, the settled property passed imder the 
will of the wife notwithstanding limitations im- 
posed by SYench law on testamentary disposition. 
— Be MiSoret, Tweedie v. Maunder, [1901] 1 
Ch. 647 ; 70 L. J. Ch. 451 ; 84 L. T. 192. 
ArmotaHom : — Conad. Be Mackenzie, Mackenzie v. Edwards- 
Moss, (1911) 1 Ch. /)78. Distd. Be Pryce, Lawford v. 
Pryce, [1911] 2 Ch, 286. Refd. Re Fitzgei^d, Snrman v. 
Fitziarerald, [1904] 1 Ch. 673. 

699. .] — Be Mackenzie, Mackenzie 

V. Edwards-Moss, No. 224, ante. 

Marriage settlements, see, further ^ Part XII., 
Sect. 2, post, 

B, Validity, 

SeCt generally. Powers. 

600. Will not executed in accordance with lex 
domicilii — Requisites of power complied with.] — A 

will disposing of personal estate situate in this 
country, made in pursuance of a power of appoint- 
ment & executed in compliance with the requisites 
of the power, is entitled to probate, though not 
executed according to the testamentary law of the 
domicil of the party making it. — Tatnaijl v. 
Hankey (1838), 2 Moo. P. C. C. 342 ; 12 E. R. 
1036, P. C. 

Annotations : — Expld. Bamos v. Vincent (1846), 5 Moo. P. C. C. 
201 ; In the Goom of Aloxaiider (1860). 29 L. J. P. M. & A. 
93 ; In the. Goods of Hallyburton (1866), L. R. 1 P. & 1). 
90. Refd. D’Hiiart v. Harknees (1865), 34 L. J. Ch. 311 ; 
In the Goods of Hwber, [1896] P. 209. Mentd. Brenchloy 
V. Lynn (1852), 2 Rob. Eocl. 441, 

601. .] — Crookenden V, Puller, No. 

22, ante. 

602. .] — The will of a person who dies 

domiciled abroad disposing of personal estate 
situate in this country, if made in pursuance of a 
power of appointment & executed in compliance 
with the requisites of the power, is entitled to 
probate, though not executed according to tlie 
testamentary law of the domicil of testator. — In the 
Goods of Alexander (1860), 29 L. J. P. M. & A. 
93; 2 L. T. 56; 6 Jur. N. S. 354; 8 W. B. 
451. 

Annotations D’Huart v. Harkness (1866), 34 Beav. 

324. FoUd. In the Goods of Hallyburton (1866), L. R. 1 
P. 8c D. 90, Dbtd* but FoUd. In the Goods of Hub^r, 
[1896] P. 209. Refd. In Dte Goods of Tr5fond, [1899] 
P. 247 ; Re Price, Tomlin v. Latter, [1900] 1 Ch. 442. 

603. .1 — A will made in Scotland in 
the English form by a married woman domiciled 
in Scotland, purporting to be made under a power 
& disposing of property in England ; — Held : the 
will was entitled to probate, although not valid 
according to the law of Scotland. — In the Goods of 
Hallyburton (1866), L. K. 1 P, & D. 90 ; 35 
L. J. P. & M. 122 ; 14 L. T. 136 ; 12 Jur. N. 8. 
416. 

Annotations : — Difltd* Be Price, Tomlin v. Latter, [1900] 1 Ch. 
442. Expld. In the Goods of Vannlnl, [1901 ] P. 330. l^fd. 
In the Goods of Huber, [1896] I*. 209. Mentd* In the Goods 
of Tr6fond, [1899] P. 247. 

604. -.] — Testatrix, who at the time of 
her death had a French domicil, executed in 
pursuance of a power of appointment a wHl in 
the English form, invalid according to French law ; 
— Held : administration with the will annexed 
should bo granted. — In the Goods of Huber, [1896] 


P. 209 ; 65 L. J. P. 119 ; 75 L. T. 463 ; 12 T. L. R. 
499. 

Annotations Di«td. Re Price, Tomlin v. Latter, [19001 1 Ch. 

442. Refd. In the Goods of Trdfond, [18991 P. 247 ; Poney 

V. Hordern, [1900] 1 (3h. 492. 

606. Limitation of grant.] — ^Testatrix 

died domiciled in France, having been for many 
years separated from her husband. She left a 
will not duly executed according to French law, 
but which was, notwithstanding, a valid execution 
of a power under her marriage settlement ; — Held : 
a general grant of administration with the will 
annexed should be made to the extrix. as appointee 
under the settlement, subject to the consent of the 
husband being obtained, & failing such consent, 
the grant should be limited to such property as 
deceased had power to appoint : — In the Gooaa of 
Trefond, [1809] P. 247 ; 68 L. J. P. 82 ; 81 L. T. 
66 . 

Annotatiem : — ^Expld. In the Goods of Vannini, [1901] P. 330. 

606. Exercise of special power.] — A 

domiciled Frenchwoman having imder an English 
settlement a special power of appointment by will 
over funds in England, can exorcise the power 
in such a way as to dispose of the property in a 
manner inconsistent witn her position under the 
law of France. The exercise of such a power is 
not a disposition of property belonging to testatrix. 
— PouEY V, Hordern, [1900] 1 Gh. 492 ; 60 
Ti. J. Oh. 231: 82 L. T. 61 ; 16 T. L. R. 191. 
Annotations .• — Expld. ft FoUd. Re M6grrot, Tweodio v. 

Maunder, [1901] 1 Ch. 547. Distd. Re Pryce, Lawford v. 

Pryce, [1911] 2 Ch. 286. Mentd. Re Hayes, Turnbull v. 

Hayes (1900), 69 L. J. Ch. 691. 

607. Wills Act, 1887 (c. 26), not complied 

with — Whether appointment valid as deed.] — Re 

Daly’s Settlement, No. 219, ante, 

608. Will vaUd by English law.]— Re 

M^grbt, Tweedie v. Maunder, No. 598, ante, 

609. .] — Under a settlement dated 

1846 in contemplation of the marriage of G. & M., 
power was given to the latter, if she should survive 
the former, notwithstanding the trusts & pro- 
visions in favour of the cliildren of the marriage, by 
deed or will in writing to direct, limit or appoint, 
give or bequeath all or any part or parts not 
exceeding one-half of the trust property, to, or in 
favour of, such person or persons & for such 
interests & purposes & generally in such manner in 
all respects as sne ^ould think proper or expedient. 
She survived her husband ft died in 1905 having 
resided many years in Switzerland & acquired a 
domicil in that country. A will made by her 
shortly before her death, executed & attested in 
accordance with English law, but invalid a<ccording 
to the law of Switzerland, after making certain 
specific bequests, concluded as follows : “ Any 

other property whatsoever of which 1 am or may be 
possessed I bequeath in equal shares to all my 
grandchildren.” A summons was taken out by 
the trustees of the settlement raising the question 
whether the will was a valid exercise of the power 
of appointment : — Held : (1) the will complied in 
form with all the requisites for a proper exercise 
of the power ; & the only question arose from the 
Swiss domicile of testatrix ; (2) the most reason- 
able principle to apply was that the will should be 
construed, not according to hypothetical con- 
structions which might be placed upon it by foreign 
cts., but whoUy witii reference to English law, ft 
that being the case Wills Act, 1837 (c. 26), s. 27, was 
clearly applicable, & the power was therefore 

appointment if executed aocordlnsr to 
the law of thia coxmtry, though not 
according to the law of the domicil 
of tesitatrlx. — M urpht ». Deichlrr 
(1909). 48 I. L. T. 235.— IR. 


be revoked, A liberty Riven to B. to 
apply for a grant liujltcd to the real 
estate A trust iDonovK, the %uhiect- 
matter of the power of appolntiDent.— 
MtrRRAT V. Champkrnownr, [1901] 
2 I. R, 232 ; 35 1. L. T. 68.— fa. 


w. Execution in English form of 
vnil in pnrsvunce of power — Testatrix 
domiciled altroadA — Where a will is 
executed under a power, such will 
may be good for the purposes of the 
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exorcised by the will. — Re Baker's Settlement 
Trusts, Hunt v. Baker, [1908] W. N. 161. 

010 , Limitation of grant.]- 

an English power of appointment by will is 
exercised by a will executed in English form, 
though the appointor be domiciled abroad & the 
will be not validly executed according to the law of 
domicil, the document may bo admitted to probate 
as a will for the purpose of the appointment, 
though not admissible for other purposes. — 
Murphy v, Dbicht^r, [1909] A. C. 446; 78 
L. J. P. 0. 169 ; 101 L. T. 143 ; 25 T. L. R. 719 ; 
63 Sol. Jo. 671, H. L. 

611. Will complying with lex domicilii — Un- 
attested — ^English law not compiled with.] — Personal 
property was held under an English will in trust 
for such pei*son as an English lady should by her 
last will in writing, duly executed, appoint. She 
afterwards married a Frenchman & died domiciled 
in J^ance having appointed the property by an 
unattested will vahd according to the law of her 
domicil & admitted to probate in this country : — 
Held : this will was a valid execution of the power. 
— D’Huaut V , Harkness (1865), 34 Beav. 324 ; 
6 New Rep. 440 ; 34 Ij. .T. Ch. 311 ; 11 Jur. N. S. 
033 ; 13 W. R. 513 ; 55 E. R. 660. 

Annolatiom : — Consd. In the. Goods of Haber. [1896] P. 209 ; 
Hummel tJ. Hummel, [1898] 1 Cli. 642. Apprvd. & FoUd. 
lie Price, Tomlin v. Latter, [1900] 1 Ch. 442. Oonsd. iic 
Scholeflold, Soholeflold v. St. John, Re Younff, Smith v. 
St. John, [1905] 2 Ch. 408. Apprvd. ft FoUd. He Simpson, 
Couttfl V, Church Missionary Soc., (19161 1 Ch. 502. Foild. 
Re Wilkinson’s Settlmt., Hutlor r. Wilkinson, [1917] 1 Ch. 
620. Distd. Re Wernher. Wornhor v. Belt, [1918] 1 Ch. 
339. Reid. Barrotto v. Young, [1900] 2 Ch. 339 ; Pouey 
V. Hordern, [1900] 1 Ch. 492. 

012. Whether defective execu- 

tion aided by court.] — The donee of a power of 
appointment amongst liis children exercisable by 
deed or will having one son & one daughter, by 
will in 1802 made a valid appointment to the 
daughter of the wlioh^ fund subject to the power. 
By a French settlement not under seal made in 
1806 upon the marriage of hia daughter, he pur- 
ported to appoint the whole fund to her, reserving 
to himself the power of disposing of a life interest 
in a portion of the fund in favour of his second 
wife, by a holograph codicil, dated in 1871, made 
in France & unattested, after reciting an arrange- 
ment made when liis daughter was married between 
liimaelf , his daughter <& her intended husband, that 
such second wife should have such provision, he in 
effect appointed that if hia daughter & her husband 
should carry out this arrangemout tliey should 
have the whole of the fund. This codicil was 
admitted to probate under Wills Act, 1861 (c. 114) ; 
— Held : (1 ) thougli admitted to probate the codicil 
was invalid as a testamentary exercise of the power. 
Wills Act, 1837 (c. 26), ss. 9, 10 not being repealed 
by Wills Act, 1861 (c. 114), & did not revoke the 
appointment by will ; (2) the codicil could not be 
treated as a defective attempt to exercise the 
power by deed, which the ct. would aid ; (3) the 
appointments by the settlement & codicil were 
frauds upon the power ; (4 ) the arrangements 

made by the settlement & codicil involved a threat 
to revoke the will if they were not carried into 
effect, & consequently the will, being an ambu- 
latory instruCihent, was vitiated & became a fraud 
upon the power although at the date of its execution 
it was not open to objection. — Re Kirwan’s Trusts 
(1883), 25 Ch. D. 373 ; 52 L. J. Ch. 952 ; 49 L. T. 
292 ; 32 W. R. 581. 

Annotations: — As (1) FoUd. Hummel v. Hummel, [1898] 
Oh. 642. Oonsd. Barretto v» Young, [1900] 2 Oh. 339. 
Expid. ft Dii^ Re Price, Tomlin v. Latter, [1900] 1 Oh. 
442. Oonsd. He WllldnBon’e Settlmt., Butler v, Wilkinson, 
[19171 1 Ch. 620. Reid. Re Simpson, Coutts v. Church 
Missionary Soo., [1916] 1 Oh. 502 ; Re Lyne’s Settlmt. 
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Trusts. Re Qibbs, Lyne v, Qlbbs, 119191 1 Ch. 80. As to 
(4) Retd. Pouey t). Hordern, [19001 1 Ch. 492. 

618. .] — The defective 

execution of a power of appointment will be aided 
by the ct, even though there has been a prior valid 
appointment by will. 

A domiciled Scotswoman, having a power to 
appoint among children by will or codicil att/ested 
by two witnesses, appointed the whole fund by will 
to her three daughters. Subsequently by codicil, 
which was unattested, but which was valid accord- 
ing to the law of Jcotland she appointed part of 
the fund to heU^wons : — Held : the ct. would aid the 
defective execution of the codicil in favour of the 
sons, & so as to revoke the will to the extent to 
which the codicil effectively interfered with the 
disposition of the will. — Re Walker, MaoColl v. 
Bruce, [1908] 1 Ch. 560 ; 77 L. J. Oh. 370 ; 98 
L. T. 524 ; 52 Sol. Jo. 280. 

614. General power of appoint- 

ment.] — A daughter of a testator had under his will 
a general power of appointment by will over a 
share of his residuary estate. The daughter died 
in France, having while residing there made a 
disposition of her propc^rty by a writing signed by 
her but not attested, the writing being in form a 
valid will according to French law : — Held : the 
writing, even if admissible to probate under Wills 
Act, 1861 (c. 114), did not operate as an execution 
by the daughter of her general power of appoint- 
ment by will, since it had not been attested by two 
or more witnesses as required by Wills Act, 1837 
(c. 26), ss. 9, 10. — Hummel r. Hummel, [1898] 
1 Ch. 642 ; 67 L. J. Ch. 363 ; 78 L. T. 618 ; 46 W. R. 
507. 

Annotations: — Consd. Re WilkluRon’s Settlmt., Butler v. 
Wilkinson, [1917] 1 Ch. 620. Refd. Re IMco, Tomlin r. 
Latter, [1900] 1 Ch. 442 ; Re Simpson, Coutts v. Church 
Missionary Soc., [1916] 1 Oh. 502 ; life Lyue’s Settlmt. 
Trusts, Re Gibbs, Re Lyne v. Gibbs, [1919] 1 Ch. 80. 

616. .]—(!) A will of a 

domiciled foreigner, which is valid by the law of 
testator’s domicil, & has been recognised as a valid 
will in this country by the Probat/O Division, is 
capable of operating as an execution of a power of 
appointment by will over personal estate under an 
English instrument, although the formalities 
required by Wills Act, 1837 (c. 26), ss. 9, 10, have 
not been observed. 

(2) Although as a general rule a will is to be 
construed according to the law of testator’s domicil, 
this rule does not apply where there are indications 
on the face of the will that testator wrote it with 
reference to the law of some other country. 

A domiciled French subject having a general 
power of appointment over a fund under an English 
instrument left all her property to her husband by 
a holograpli will made in French form & un- 
attested. The will was valid by the law of France, 
& letters of administration with the will annexed 
were granted in this country. The will contained 
the following words : “ This will amends all 

others ft it shall thus be considered in England the 
same as in France ” : — Held : it was competent 
for testatrix to execute the power by a will in tliis 
form, notwithstanding Wills Act, 1837 (c. 26), 
88. 9, 10, ft the same rules of construction ought to 
be applied to it as would be applied to an English 
will in same terms & of same date, including the 
rule of construction introduced by s. 27 of the Act ; 
the general bequest operated as a valid execution 
of the power in favour of the husband.— iBe Price, 
Tomlin v. I/ATTEr, [1900] 1 Ch. 442 ; 69 L. J. Ch. 
225 ; 82 L. T. 79 ; 48 W. R. 373 ; 16 T. L. R. 189 ; 
44 Sol. Jo. 242. 

AnnotaHons : — As to (1) Consd. Barretto v. Youm, [1900] 
2 Ch. 339. Distd. Re D*E«te*8 Settlmt. TrustsTlromter v, 
D’Este, [1903] 1 Oh. 898. Consd. Re Baker’s BetUmt* 
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Trusts, Hunt v. Baker, [1908] W. N. 161. PoDd. Re 
Wilkinson’s Settlmt., Butler v. Wilkinson, 11917] 1 Ch. 
020. Apid. Re Womhor, Wemhor v. Belt, 11918] 2 Ch. 82. 
Befd. Pouoy V. Hordern, [1900] 1 Ch. 492 ; Re Walker, 
MocColl V. Bruce, [1908] 1 Ch. 660; J?c Simpson, Couttev, 
Church Alisslonary Soc., 11916] 1 Ch. 502. Js to (2) Confd. 
Re D 'Kate’s Settlmt. Trusts, Poulter v. D’Este, [1908] 
1 Ch. 898 ; Re Scholefleld, Hoholofleld e. St. John, Re 
Youngr, Smith t\ St. John, 11905] 2 Cl). 408. Re Baker’s 
Settlmt. Trusts, Hunt v. Baker, [1908] W. N. 161 ; Re 
Simpson, Coutts r. Church Missionary Soc., [1916] 1 Ch. 
502. 

616. Terms of power not 
complied with.] — Where the donee of a testa- 
mentary power of appointment is a foreigner with 
foreign domicil, & special formaJities for the 
execution of the power are required by the instru- 
ment creating it, it Ls not enough for the valid 
execution of the power that the "instrument pur- 
porting to execute it is a will according to the law 
of the domicil, but such will must comply with the 
formalities required by the power. 

A donee of a general power to appoint by will 
created by a will antecedent to Wills Act, 1837 
(c, 26) was a domiciled Fi*enchwoman. She 
executed a holograph will in French, which was 
valid by the law of France, &; purported to be an 
exercise of the power, Tliis will, although un- 
attested was admitted to probate in England. 
The power by the terms of the will which created 
it was to be executed by the donee in the presence 
of, & attested by, two or more credible witnesses : — 
Held : the requirements for execution specified by 
the power not having been satisfied, the power was 
not well executed. — Barketto v. Young, [1900] 
2 Ch. 339 ; 69 h. 3. Ch. 606 ; 83 L. T. 154. 

617, ,] — A domiciled French 

lady having a general power of appointment by 
deed or will in default of children over a fund 
settled by her upon her marriage, appointed the 
fund by a will, expressed in the French language 
A valid according to French law, but not valid 
according to English law as it was an unattested 
document. By it she appointed her husband 
general universal legatee, & bequeathed to him 
all her property, but in the event of there being 
children she bequeathed him one-fourth absolutely 
& the usufruct in another fourth. There wa.s no 
issue of the marriage. The lady died in 1902, & 
the will was admitted to jjrobate in England. On 
a summons asking whether it was a valid exercise 
of the power of appointment : — Held : although a 
^stamentary power contained in an English 
instrument might be exercised by the will of a 
domiciled foreigner valid according to foreign law 
Ac admitted to probate in this country, yet if such 
will did not effectually exercise the power apart 
from Wills Act, 1837 (c. 26), s. 27, there being no 
reference to either property or power in the will, 
s. 27 could be introduced as a rule of construction 
for the purpose of rendering the will a valid 
exercise of the power when the rules of construction 
according to foreign law would have to be applied, 
& therefore the will was not a valid execution of 
the power. — lie D’Este’s Settlement Trusts, 
POULTER V. D^Este, [1903] 1 Ch. 898 ; 72 L. J. Ch. , 
305 ; 88 L. T. 384 ; 51 W. K. 552 ; 47 Sol. Jo. I 
353. 

AnnoUdions : — FoUd. Re Scholefleld. Scholefleld v. St. John, 
Re Youngr, Smith v. St. John, [1905] 2 Ch 408. Expld. Re 
Baker’ti Settlmt. Trusts, Himt v. Baker, [1908] W. N. 161. 
Consd. Re Simpson, Coutts v. Church Missionary Soc., 
11916] 1 Ch. 502 ; Re Wilkinson’s Settlmt., Butler v. 
Wilkinson, [1917] 1 Ch. 620 ; Re Lewal’s Settlmt. Trusts, 
Gould V. Lewal, [1918] 2 Ch. 391. 

-.] — The general rule 
of construction introduced by Wills Act, 1837 
(c. 26), B. 27, which provides that a general testar 
mentary power of appointment may be exercised 


by a general bequest not referring either to the 
property or to the power, does not apply to a 
foreign will not executed in accordance with the 
provisions of the Act, though valid according to 
the law of testator’s domicil & admitted to probate 
in this country, unless the will contains on its face 
an indication that it is to be construed according 
to English rules of construction. 

A testatrix domiciled in France, in whom was 
vested a general testamentary power of appoint- 
ment over personalty under an English instrument, 
by an unattested will, which was admitted to 
probate as complying with the law of France, 
created her niece universal legatee of her property 
in England as well as in Franco. The will con- 
tained no reference either to the power or to the 
property, but certain unsigned memoranda in the 
handwriting of testatrix referred to the property 
comprised in the power, & showed a clear intention 
to appoint in favour of the niece. Powers of 
appointment were unknown in France, but accord- 
ing to the expert evidence by the law of Franco the 
will would pass everything wliich testatrix could 
dispose of, & the unsigned memoranda would be 
admssible as evidence of her intention : — Held : 
the question of the exercise of the power was to be 
determined upon evidence admissible by the law 
of England, & the will did not operate as a valid 
exercise of the power. — Re Scholefield, Schole- 
piELD V. St. John, Re Young, Smith v. St. John, 
[1905] 2 Ch. 408 ; 74 L. J. Ch. 610 ; 93 L. T. 122 ; 
64 W. R. 66 ; 21 T. L. R. 675 ; on appeal, [1907] 
1 Ch. 664, C. A. 

Annoiaiiona : — Consd. Re Baker’s Settlmt. Trusts, Hunt v. 
Baker, [1908] W. N. 161 ; Re Simpson, Coutts v. Churelt 
Missionary Boc., [1916] 1 Oh. 502. Dbtd. A Distd. Re 
Wilkinson’s Settlmt., Butler v. Wilkinson, [1917] 1 (’h. 
620. Reid. Re Lewal’s Settlmt. Trusts, OoulU r. Lcwtil, 
[1918] 2 Ch. 391. 

619 . .] — In considering the 

question of the execution of a power of appoint- 
ment by will made abroad but admitted to probate 
in England, the ct. will have regard to the rule of 
construction contained in Wills Act, 1837 (c. 26), 
s. 27, both in regard to tlic wiUs of British subjects 
& of foreigners, & a gift, whicli according to the 
law of the domicil amounts to a general bequest of 
personal estate, operates as an execution of a 
general power of appointment unless a contrary 
intention appear by the will. 

A te.statrix domiciled in France, who had a 
general testamentary power of ax^pointment over 
personalty, executed an unatJested will, valid 
according to French law & admitted to probate in 
England. The will contained no specific reference 
to the power, but testatrix bequeathed all property 
and rights comprised on her estate to certain 
persons & cancelled any testamentary or other 
di.sposition which she might have made previously. 
Testatrix died in 1912 : — Held : testatrix had 
sufficiently indicated an intention to execute the 
power & to invoke the aid of Englisli law, but apart 
from such indications, s. 27 of the Act would apply 
& the power would have been duly executed, had 
the will contained nothing but a general bequest. — 
Re Simpson, Cou’tts Ac Co. v. Church Mibstonary 
Society, [1916] 1 Ch. 502 ; 85 I.. J. Ch. 329 ; 114 
L. T. 836. 

Annoiaiiona : — ^Apprvd. ftPolld. Re Wilkinson’s Bettimt., 
Butler V. Wilkinson, [1917] 1 Ch. 620. Re Lewal’s 

Settlmt. Trusts, Gould v, Lewal, 11918] 2 Ch. 391. 

620. .] — By a marriage 

settlement of English jjersonal property made in 
1855 the property was ^ven to trustees in trust for 
such of the children of the marriage as (in the 
events that happened) W. should by will appoint. 
W. died in 1914 in Italy, having acquired an 
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Italian domicil, & having by her will expressed the 
desire that the unmarried children should have 
equal shares in the money that was left, naming 
the items of the settled property, &. any other 
property which she could have the power & the 
light to dispose of. The will was valid according 
to Italian law, but there were no attesting witnesses 
to it. Letters of administration with the will 
annexed were granted out of the Probate Division 
of the High Ct. in England : — Held : the will was 
a valid execution of the power. — Me Wilkinson's 
Setti^bmbnt, Butler v, Wilkinson, (1917] 1 Ch. 
020 ; 80 L. J. Ch. 511 ; 117 L. T. 81 ; 33 T. L. R. 
207 ; 01 Sol. Jo. 414. 

Annotations : — Al pld. Re Lewal’B Settlmt. Truetf^ Goiild v. 

I^ewaK 11918] 2 Ch. 391. Consd. Re Wemher, Wemher v. 

Belt, [1918] 1 Ch. 339. 

621. — By an unattested 

holograpli will made in Prance in 1907 the English 
wife, aged nineteen, of a Frenchman domiciled & 
resident in Prance appointed him her legataire 
universeL At the time of her death in 1917 in 
the events which had happened the wife had under 
her marriage settlement, made in England Sc duly 
sanctioned under the Infant Settlement Act, 1855 
(c. 43), a general power of appointment over the 
settled funds by will or codicil executed in such 
manner as to be valid according to the law of her 
domicil or by any \vTiting purporting to be a will 
or codicil executed in such manner that same would 
be valid as such according to the law of England 
if she were at the time of her death domiciled in 
England. The settlement contained a declaration 
that it should be construed, & the rights of all 
parties thereunder should in all respects be 
regulated, according to the law of England. 
Administration with the will annexed had been 
granted in England to the husband's attorney. 
According t-o the law' of Prance the document w'as a 
valid w’ill, but inasmuch as at the time of making 
it the wife w'as a married woman over sixteen, but 
under twtmty-one, years of age, she was competent 
to dispose by w ill of only one- half of the property 
of w'hich she w'ould have been able to dispose if she 
had been t wenty-one years of age ; — Held : (1) the 
effect of tile declaration Wcas not to restrict the 
testamentary capacity of the wife to full age 
according to the law of England, Sc the will, being 
a good will according to the law of Prance, was 
wnthin the contemplation of the settlement as an 
instrument by which the power could be exercised, 
notwithstanding that the wife wa.s under twenty- 
one when she made it ; (2) Wills Act, 1837 (c. 20), 
s. 27, could be invoked for the purpose of inter- 
preting the French will, & the pow'or had been 
effectually exercised by the disposition therein 
contained of the wife’s estate in general w'ords ; 
(3) inasmuch as by French law the testamentary 
capacity of the wife was in the circumstances 
limited to one-half only of the property of which 
she could have disposed if she had been twenty-one 
years of age at the time of making her will, her will 
only operated on one-half of the property subject 
to the power, & the other half went as in default of 
appointment. — lie Lewal’s Settlement Trusts, 
Gould v. Lewal, [1918] 2 Ch. 391 ; 87 L. J. Oh. 
688 ; 119 L. T. 520 ; 34 T. L. R. 538 ; 02 Sol. Jo. 
702. 

622. Effect of restrictions imposed on exercise of 
power by lex domicilii--Wili valid by English law.] 

~;-On Dec. 20, 1881, prior to the marriage, solem- 
nised in England, of a domiciled Englishwoman, a 
widow, with a domiciled Spaniard, real estate in 
England of the intended wife was vested by her 
in a trustee in fee, to such uses as the intended wife 
should by deed or will appoint, &, subject thereto, 
J. — VOL. XI. 


to the use of the intended wife, for her separate use. 
The settlement was made with tlie approbation of 
the intended husband. Sc the deed contained a 
statement that this apiirobation was given in 
consideration of a renunciation the same day 
executed by the intended wife of any rights which 
she would otherwise liave acquired by her marriage 
in respect of the property of the intended husband 
accordingly to the law of Spain. The deed also 
contained a declaration that it was to take effect 
and be construed .. cording to the law of England. 
The marriage was solemnised on the next day. 
On Feb. 23, 1882, the wife, being then domiciled 
in Spain, executed a deed-poll in accordance with 
the provisions of the settlement, whereby she, in 
exercise of the power given to her by the settlement, 
appointed the real estate to the use of herself in fee 
for her separate use. By another deed executed 
the same day, to which the husband was party, she, 
with the consent of the husband appointed Sc con- 
veyed, & the husband conveyed the real estate to 
the use of a trustee in fee, upon trust for sale. Sc 
out of the proceeds of sale to pay certain specified 
debts, &, subject thereto, in trust for such pei*son 
or persons as the wife should at any time or times 
thereafter by any writing or writings from time to 
time appoint, &, in default of any appointment, Sc 
subject thereto, in trust for the wife absolutely 
for her separate use. Under this deed the tmstees 
sold the property Sc out of the proceeds of sale paid 
the specified debts. Sc there then remained a 
surplus in his hands. The wife died on June 1, 
1882, having by a will, executed immediately after 
her marriage. Sc which yiurported to be made in 
exercise of the powers reserved to her by her 
marriage settlement, Sc of all other powers enabling 
her. direct(‘d, appointed Sc declared that the real 

personal estate over which she had any disposing 
power at the time of her death should bo held & 
applied in the payment of certain legacies & 
annuities, &, subject thereto, she gave four-fifths 
of her real & personal estate, in case she should 
leave no children, to her husband absolutely. She 
gave the remaining one-fifth of her property, 
charged with the before-mentioned annuities Sc 
legacies, to her hrother Sc sisters, or to the children 
per stirpes of such of them as should die before her 
leaving children. Testatrix died without issue. 
The husband survived her. According to the lav' 
of Spain under such circumstances two-thirds of 
her property belonged to her fatner Sc mother, not- 
withstanding that she had left a will : — Held : 
whether the will was or was not a good exorcise of 
the power reserved by the deed of Feb. 1882, it 
was a valid testamentary disposition by virtue of 
the limitation in default of appointment to the 
separate use of testatrix, Sc it took effect according 
to English law, Sc the legatee named in it, including 
the husband, were entitled to the benefits given 
to them by it. 

Sernhle : the will was a valid exercise of the 
power of appointment given by the deed of Feb. 
1882. — Re Hernando, Hernando v. Sawtell 
(1884), 27 Oh. D. 284 ; 53 L. J. Ch. 865 ; 51 L. T. 
117 ; 33 W. R. 252. 

Annotations : — Apld. Re M<?gret, T woodier. Maunder (1901), 

70 L. J. Ch. 451 ; Re Mackenzie, Mackenzie r. Edwards- 

Moss, [1911] 1 Ch. 578. 

023 . .] — Re M6gret, Tweedie v. 

Maunder, No. 598, ante. 

024, .] — Under the will of her father 

an English lady had a general power of appoint- 
ment by will over certain funds in England. She 
married a Dutch gentleman, Sc acquired a domicil in 
Holland. By Dutch law her power of disposition 
was limited to seven-eighths of her property, her 

c c 
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Sect 2 . — To movables: Svb'seci. 5, B* Sects, 3 d: 

Pari VIJ. Sects. 1 d: 2 x 

mother, in tJie events wliich happened, being 
entitled to one-eiglith fis “ legitimate portion. 
By her will, which was in Dulch form but admitted 
to probate in England, sin* appoint/cd her husband 
as sole heir of the whole of which the law in force 
at the time of her death should allow her to dispose 
in his favour, & also appointed him exor. with all 
requisite powers, including the right to take 
possession of all her real & personal properties 
according to law. According to Dutch law the 
exercise of the power had the effect of making the 
appointed property her assets for all purposes ; — 
Held : by English law also the lady had by exer- 
cising the power made the appointed property her 
assets for all purposes, & her power of deposition 
over it was no greater than over property to which 
she was absolutely entitled, & consequently her 
husband was only beneficially entitled to seven- 
eighths of the appointed property. — Re I^yce, 
Lawford V, Pryce, [1911] 2 Ch. 280 ; 80 L. d. Ch. 
625 ; 105 L. T. 61, C. A. 

625. .] — Re Lewal’s Settlement Trusts, 

Gould v, IjEWAL, No. 021, ante, 

626. Over money In court In England — Appoint- 
ment by will proved abroad — Necessity lor proof of 
will in England.]^ — Testator died in New Zealand, 
having by his will appointed to his son in exercise 
of a power the proceeds of sale of certain English 
leaseholds, which had been taken by a local board 
of works, A the proceeds paid into ct. The will 
appointing the proceeds of sale was proved in the 
Supreme (^t. of New Zealand : — Held : the will 
must also be proved in England before payment 
out of ct. to the appointee could be directed. — Re 
Vau^ance, Ex p, liiMEHousE Board op Works 
(1883), 24 CJh, D. 177 ; 52 L. ,T. Oh, 791 ; 48 L. T. 
941 ; 32 W. K. 387. 


Sect. 3.— ADMINISTRATION OF ASSETS. 

627. In what court.] — How (Lady) v. Kil- 
MANSEG (Count), No. 447, ante. 

628. In country where possession taken 

under lawful authority.] — P reston v. Melville, 
No. 455, ante. 

029. In country where deceased domiciled 

at death.] — Enoiun v. Wylie, No. 456, ante. 

630. .] — Ewing v, Ork Ewing, No. 349, 

ante. 

681. In country where property situated.] 

-Cruiksuank V. Robarts (1821), 6 Madd. 104 ; 
56 E. R. 1031. 

032, -Where a person died domi- 

ciled in Ireland, leaving property in Ireland & 
England, & the same exors. in both countries ; — 
Held : an Irish judgment has priority over English 
simple contract creditor's against Irish property 
remitted to Errgland by the exors. &; being there 
administered. — Cook v. Gbegson (1854), 2 Drew. 


280; 2 Eq. Rep. 1132; 23 L. J. Oh. 734; 23 
L. T. 0. B. 86 ; 2 W. R. 401 ; 61 E. R. 729. 

Annotatims .•—Cossd. Carron Iron Oo. v.^ Moolamn (IS55\ 

5 H. L. Cas. 416 ; He Kloebe. Karmreuthor v. Gelflelbreoht. 

(18H4X 28 Oil. D. 175. Retd, Blackwood v. R. (1882), 8 

App. CJafl. 82. 

638. & where parties resident.] — 

Testai/or died domiciled in Jersey leaving a widow 
Si two infant children. By bis will he gave the 
whole of his personal property, subject to a certain 
annuity to nis wife, to his children. He died 
possessed of £13,000 of English Consols, & also of 
certain property in Jersey. The principal part 
of the latter consisted of a share in the property 
of a certain partnership, which had since Ms death 
become insolvent. His widow & two other's were 
his extrix. & exors. A gentleman resident in 
Jei'sey was shortly after tes&itor’s death appointed 
tuteur of the infant children, in accordance with 
the law of Jersey. The widow married again. & 
with the two children came to reside in England. 
An action was commenced in the Ch. Div. by the 
infant children for administration of testator’s 
real & personal estate, & for the appointment of 
guardians. Leave was given for service of the 
writ out of the jurisdiction on the tvieur & exors. 
in Jersey, but after service, & before appearance, 
they moved to discharge the order, on the ground 
that the proceedings were wrongly instituted in 
this country ; — 

Held : inasmuch as pltfs. were resident in 
England, & the hulk of the property was in 
England, there was no reason why the action should 
not be brought there. — Re Lane, Lai^ v. Robin 
(1880), 55 L. T. 149. 

634 ,, ,] — A.n Englishwoman married 

an Italian & was left a widow & a domiciled Italian 
subject. She made no will, but signed a letter 
said to constitute a holograph will in Italian law, & 
died leaving personal pi’operty the bulk of wMch 
was in England, & some in Italy. Her sisters 
issued a writ in the Probate Division as next of kin 
for a grant of letters of administration of her 
estate. Other persons, claiming under the holo- 
graph, then commenced proceedings in Italy & 
applied in the probate action for a stay of all the 
proceedings in that action. There was no dispute 
os to the Italian law. Upon appeal from an order 
staying the proceedings, the only question of sub- 
stance in dispute was on tlie construction of the 
holograph letter : — Held : the English ct. bad 
jurisdiction to make an administration order & 
to decide any question with regard to the assets of 
deceasefi, & the question, being only of construction 
of English words, ought to be decided in the 
English cts. — Re Bonnefoi, Surrey v. Perrin, 
[1912] P. 233 ; 82 L. J. P. 17 ; 107 L. T. 612 ; 67 
Sol. .To. 62, 0. A. 

636. By what law governed — loci.] — ^A ' 

Dutchman possessing personal estate in Holland &; 
in England made his will in Holland, by the laws 
of wMch country there was no distinction between 
real & personal estate, both b5ing equally liable 
to testator’s debts. After testator’s death the 


part VI. sect, 8. 

681 i. In what emtri — In country 
where property aUuated .] — The fouuda* 
tion of tne jurisdiction of the Ct. of 
Probate Is, that tiioro are assets of 
deceased to be distributed within its 
jurisdlctiou.— In the. Goods of Butson 
(1882), 9 L. K. Ir, 21.— IR. 

681 ii. . ]— The Ct.. of Probate 

in Ireland ha4F< Jurisdiction t.o (?rant 
probate of the will of a testator whose 
assets were In J., although his domicil 
was English. — Robinson v, Palmkb, 
11901) 2 I. R. 489.— IR. 


686 i. By what law governed — Lex 
Iocir--Cost8 of administration huU .] — 
Deceased died domiciled In MB., 
leaving personal property there & in 
M. ; administration of the estate was 
taken out In both countries. The 
proceeds of the M. property were 
brought by the admtustratrlx to N.B. 
Deceased was indebted to creditors 
in both countries. An administration 
suit was brought iu N.B. against the 
administratrix by N.B. creditors. 
By a decree of M. Probate Ct. M. 
assets were ordered to be distributed 
among deceased *s creditora in accord- 


ance with a M. statute. The edleot 
would be that M. creditors would be 
paid their share of the whole estate 
without contributing to the costs 
of the administration suit in N.B. : — 
Held: the costs of the administra- 
tion suit could be charged against 
M. assets, their distribution must be 
in accordance with M. law. — W arnbh 
V. OiDBBSON (1894), 1 N. B. Eq. Rep. 
65.— CAN. 

685 II. . ]— In the administra- 

tion of the O. estate of a deceased 
dornioiled abroad, foreign creditors 
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Dutch creditors seized houses in Holland specifi- 
cally devised. The exor. proved the will in England 
A possessed himself of all testator’s effects there. 
The devisees of the houses in Holland sued the 
exor. & residuarv legatee to have repaid to them 
out of the assets m England the value of the houses 
seized in Holland ; — Held : such account & satis- 
faction should bo granted. — ^B owaman v. Reeve 
( 1721), Free. Oh. 677 ; 24 E. B. 269, L. 0. 

636. .] — Blackwood v. R., No. 457, 

ante. 

687. Lex domicilii.] — The personal estate 

of a testator must be administered according to the 
law of his domicil. — Wilson v. Donsany (Lady) 
(1864), 18 Beav. 293 ; 2 Eq. Rep. 700 ; 23 L. J. Oh. 
492 ; 23 L. T. O. S. 73 ; 18 Jur. 702 ; 2 W. R. 
288 ; 62 E. R. 115. 

Annotation : — ^Dbtd. Be Eloebe, Kannreuther v. Geiselbrecht 
(1884), 28 Cb. D. 176. There seems to be some mistake in 
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the oaae of WiUon v. Xhineany {Lady) ; It is unfortunate 
that the case was ever reported (Peauson, J.). 

688. Probate granted In England of will of 
domiciled Scotsman — Jurisdiction of English court 
— To authorise trustees to apply to Scottish court — 
For leave to sell.] — An English ct. can authorise the 
trustees of the will of a domiciled Scotswoman 
proved in England to apply to the Ct, of Sess. for 
leave to soU, the English ct. havi^ construed the 
will ^ giving the trustees an implied j^wer of sale 
& being of opinir*' that a sale would be beneficial 
& in the interests of infants. — Be Geouges, 
Buckle v. Carter (1921), 65 Sol. Jo. 311 ; 66 
L. Jo. 66 ; 161 L. T. Jo. 94. 


Sect. 4.^ESTATE DUHES. 

See Estate & Other Death Duties. 


Part VII. — Contracts. 


Sect. 1.— JURISDICTION WITH REGARD TO 

CONTRACTS. 

Limitations of Jurisdiction of English Courts in 
foreign matters generally.] — See Part I., Sect. 1, 
ante. 

Enforcement of contracts.] — See Sect. 2, sub- 
sect. 6, post. 

Contracts relating to foreign immovables.] — 

See Part IV., Sect. 2, sub-sect. 4, ante. 

Seamen’s wages on foreign ships.] — See Ad- 
miralty, Vol. 1., p. 137, No. 450, ct seq. 

Sect. 2.— LAW GOVERNING CONTRACTS. 

SuB-SEcn\ 1. — Determined by Intention of 

Parties. 

A. Intention of Parties expressed. 

Agreement to refer disputes to foreign tribunal.] 

— See Arbitration, Vol. II., pp. .363, 364, Nos. 324, 
329-331. 

639. Agreement for contract to be construed 
according to English law.] — The ct. has discre- 
tionary jurisdiction to restrain the prosecution 
of proceedings in a foreign ct. by an English 


person, if the bringing of those proceedings is in 
breach of a contract made in tliis country. 

Where, therefore, a contract provided that 
same should be construed & take effect as a contract 
made in England & in accordance with the law of 
England, & that tlie rights, duties or liabilities 
of the parties thereto should be referred to arbn. 
in conformity with the provisions of Arbn. Act, 
1889 (c. 49), the award of the arbitrators to be a 
condition precedent to any liability of either party : 
— Held : an injunction to restrain one of the parties 
from continuing or prosecuting, except imder or 
in pursuance of an award under the contract, 
proceedings commenced, by that party against 
the other in a foreign ct. should be granted. — 
Pena Copper Mines, Ltd. v. Rio Tinto Co., Ltd. 
(1911), 105 L. T. 846, 0. A. 

No implication that provisions of 
foreign Act binding.] — ^An investment co., incor- 
porated in England, advanced to an American 
Railway co., incorporated under the laws of the 
United States,' the sum of £500,000, & the railway 
co. agreed to pay interest thereon in Jjondon 
at the rate of live per cent. By a deed, dated 
Nov. 24, 1906, & made between the railway co., 
the investment co., therein called the trustees, & 


are entitled to divldendB ptari passv 
with O. creditorg. — v. Mooek 
(18U4). 24 O. R. 460.--CAN. 

686 ill. .1— The North 

American Life Anguranoe Uo., with 
head oflioe at T., issued a policy on 
life of M., payable to his mother should 
his death occur within the investment 
period thercot, otherwise to his estate. 
The mother predeceased her son within 
the investment period, dying intestate : 
— Held : (1) the proceeds of tlie policy 
wont to the estate of the mother ; 
(2) the insurance beinff payable within 
subject to the law of Manitoba, the 
administrator must distributo the 

{ »roceeds In accordance with that 
aw. — ReMoGBicooE(1909), 10 W. L. R. 
436.— “CAN. 

685 iv. -.] — Where fihssots ore 

bein^ distributed, the law governing 
the distribution is the law of the 
country in which the distribution 
takes place. — Ex p. Gibsons, Ltd. 

OP), 11918] W. L. D. 

PART VII. SECT. 2,SUB-SE0T.l.— A. 

689 i. Agreement for conlrctct to be 
construed according to foreign law — 
Duty to pUad <f* prove foreign law .] — 


Whore the bill of lading stipulates that 
it shall bo governed by loroign law, 
the party desiring to avail himself of 
such law is bound to state in his 
pleadings what it means Sc to prove it 
by expert testimony, otherwise the 
ct. will assume that there is uo differ- 
ence between our law & the foreign law. 
— Hendell V . Black Diamond S.S. 
Co. (1890), g. R. 10 S. C. 257.— CAN. 

y, Validity of.] — A stipula- 

tion in a bill of lading, executed in a 
foreign country, that ** all disputes 
regarding this bill of lading are to 
bo settled according to the law of 
G., & decided before the H. law cts„* * 
is not contrary to public order. — 
Nicholson v. Hambueo Amkbican 
Packet Co. (1904), Q. R. 26 B. C. 
84.— CAN. 

z. .) — A stipulation In 

a contract that it shall bo governed by 
the laws of a foreign country is valid 
& binding.— Canada Sugar Refining 
Co. V. Furnrss-Withy Co., Tellieb 
r. Furnbss-Withy Co., Dobell v. 
Furnbss-Withy Co. (1005), Q. R. 
27 S. C. 602.— CAN. 

n, 1 — stipulation 

in a contract that it shall be governed 
by the laws of a foreign country is 


valid & binding. — B rossrau r. Bkr- 
OBVIN (1906), Q. R. 27 S. C. 510. — 
CAN. 

b. .J ■ — A contract was 

made in ()., between parties there 
domiciled, & the money made payable 
in that province. All parties desired 
that the case be decided on the law of 
the province of O., & had signed an 
agreement to that effect : — Held : 
the agreement was valid. — he N a obf.kt 
(1920), 46 O. L. R. 210.— CAN. 

0 Effect of.] — A firm of grain 

merohanl<s in B. were authorised by 
telegram in general terms from defender 
who resided in B.C. to buy wheat. 
They accordingly contracted with 
pursuers in London as principals 
though it was known they were acting 
for a foreign principal. The written 
contract stipulated that for the ))urpose 
of proceedings, either legal or by 
arbitration, the oontroot was to be 
deemed made in England & to be 

E erformed there. Pursuers took a 
ill for the price, but on tlie arrival 
of the cargo this was not met. De- 
fender's name & address were then for 
the first time disclosed : — Held : (1) by 
agreeing that the contract was to be 
treated as a contract made in E. 

c c 2 
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Sect. 2. — Law governing contracts: Svb-sect A. <Sh 

B. (g).] 

deft. CO., also incorporated in England, the latter 
CO. guaranteed the payment of tlie interest on the 
sum of £500,000, in case of default in payment by 
the railway co. It was provided that the deed 
should be construed, & the rights of all persons 
claiming thereunder should be regulated, by the 
law of England. In 1910 Sc 1917 the United 
States of America passed income tax laws imposing, 
inter aliat em income tax of two per cent, upon 
income received from all sources within the 
United States by every individual, a non-resident 
alien, & by every corpn., joint stock co. or assocn. 
organised, authorised or existing under the laws 
of any foreign country, including interest on bonds, 
notes or other interest bearing obligations of non- 
residents, corporate or otherwise, ^he railway 
CO. deducted the tax from their payment of the 
interest. In an action by the trustees against the 
guarantors for the amount of this deduction : — 
Held : the contract being an English contract, 
Sc the parties thereto having expressly agreed that 
it should be construed according to English law, 
Sc there being no implication therein that the 
provisions of an Amercan Taxing Act should be 
enforceable in England, the railway co. were not 
entitled to deduct the tax, & the guarantors were 
liable for the amount unpaid by the railway co. — 
Indian Sc General Investment Trust, Ltd. v. 
Borax Consomdated, Ltd., [1920J 1 K. B. 539 ; 
89 L. .T. K. B. 252 ; 122 J.. T. 547 ; 36 T. L. K. 
125 ; 64 Sol. Jo. 225. 

B. Inie'ntion of Parties not expressed. 

(a) In General. 

641. General rule.] — (1) The rights of parties 
under a contract not expresslj^ provided for 
thereby, but arising incidentally within the sphere j 
of the relation created by it, are to be determined 
by that general law which the parties intended 
to govern the transaction, or rather by which 
they may justly be presumed to have bound 
themselves. 

(2) Primd facie^ the law of the place where a 
contract is made is that which the parties intended, 
or ought to be presumed to have adopted, as the 
footing upon which they dealt. Sc such law ought to 
prevail in the absence of circumstances indicating 
a diffeient intention. 

(3) A contract of affreightment made between 
a charterer Sc owners of the ship, being persons <jf 
different nationalities, in a place where both of 


them were foreigner's, to be performed partly there 
by the ship breaking ground in order to start for 
the porti of loading, a place where botli parties 
would also have been foreigners, partly at the latter 
ort, by taking the cargo on board, Sc partly on 
oard the sliip at sea, subject there to the laws of 
the country of the ship. Sc partly by final delivery 
at the port of discharge, is to bo construed by the 
law of the nation of the ship. — L loyd v. Guibert 
( 1865), L. B. 1 Q. B. 115; 6 B. & S. 100; 35 
L. J. Q. B. 74 ; 13 L. T. 602 ; 2 Mar. I.. C. 283 ; 
122 E. R. 1134, Ex. Ch. 

AnnotaUona : — As to (i) Oonsd. The Patria (1871), L. H. 3 
A. & E. 436 ; Jacobs v. Credit Lyonnais (1884), 12 Q. B. D. 
689 ; Re Missouri S.S. Co. (1889), 42 Ch. D. 321 ; British 
South Africa Go. v. De Beers Consolidated Minos, [1910] 

1 Ch. 354. Reid. The Empire of Peace ( 1 8G9), 39 L. J. Adm. 
12 ; Ellis V. McHenry (1871), L. H. 6 C. P. 228 ; Cohen v. 
S. E. lly. (1877), 25 W. It. 475 ; Chamberlain v, Napier 
(1880), 15 Ch. D. 614 ; Chartered Mercantile Bank of 
India V. Netherlands India Steam Navigation Co. (1883), 
10 Q. B. D. 521 ; The Industrie, [1894] P. 58 ; Abdul 
Azis) Khan Sahib v. Commercial Bank of India (1903), 
20 T. L. R. 46 ; Krell v. Henry. [1903] 2 K, B. 740 ; British 
South Africa Co. v. Do Beers Consolidated Mines, flOlOJ 

2 Ch. 602 ; H. v. Naguib. [1917] 1 K. B. 359 ; Blackburn 
Bobbin Co. v. Allen (1918), 87 L. J. K. B 1085. As 
(2) Conid. Chainberlahi v. Napier (1880), 15 Ch. D. 614. 
Apld* Chartered Mcroantilo Bank of India v. Netherlands 
India Steam Navigation Co. (1882), 9 Q. B. D. 118. 
Oonsd. Jacobs e. Ciedlt Lyonnais (1884), 12 Q. B. D. 589. 
Apld. Shrichand v. Lacon (1906), 22 T. }i. 11. 245. Reid. 
The Empire of l*eaco (1869), 39 L. J. Adm. 12 ; Moore 
i;. Harris (1876), 1 App. Cas. 318 t Re Missouri S.S. Co., 
Monroe’s Claim (1888), 58 L. T. 377 ; Nouvellc Banque 
de 1* Union r. Ayton (1891), 7 T. L. K. 377. As to (3) 
Oonsd. Droege v, Suart, The Karnak (1869), L. 11. 2 P. C, 
506 ; The M. Moxham (1876), 46 L. L I‘. 17. Apld. The 
Gaetano & Maria (1882), 7 1*. D. 137. Consd. (.’hartcrod 
Mercantile Bank of India v. Netherlands India Steam 
Navigation Co. (1883), 10 Q. B. 1). 521 ; Re Missouri 
S.S. Co., Monroe’s (;ialm (1888), 58 L. T. 377. Apld. 
The August, 11891) P. 328. Consd. The Industrie, [1894] 
P. 58. Reid. The Bahia (1864), Brown. & Lnsli. 292 ; 
The Nina (1867), 17 L. T. 391 ; The San Roman (1872), 

L. R. 3 A. Sc K. 583 ; Nugent v. Smith (1875), 1 C. 1*. 1), 
19 ; Dc Clereiuont v. Braseh (1885), 1 T. L. R. 370. 
OeneraUij. Mentd. James v. South Western lly, (1872), 
L. R. 7 Kxeh. 287. 

042. .] — (1) A party to a contract made 

& to be performed in England is not discharged 
from liability under sucli contract by a discharge 
in bkpey. or liquidation under the law of a foreign 
country in which he is domiciled. 

(2) The general rule as to the law wliich governs 
a contract is that the law of the country, eitlier 
where the contract is made, or where it is to be so 
performed that it must be considered to be a 
contract of that country, is the law which govern.s 
such contract, not merely with regard to its con- 
struction, but also with regard to all the condition.s 
applicable to it as a contract. I say “ applicable 
to it as a contract,” to exclude mei»e matters of 


& to be performed there, parties settled 
for themselves the locus of the contract ; 

independoutly of agreement it was 
an E contract. — Girvin, Roper & Co. 
fj. Moxtkitu (1895), 3 S. L. T. 148 ,* 
23 R. (Ct. of Boss.) 129.— SCOT. 

d bill of lading 

wlticii formed the contract for the 
carriage of goods by deft, from H, 
to L. , 5c their delivery thei e to a steamer 
of the C. line, to ho carried to a port 
in 1., contained a condition tluit any 
claim or dispute shouid be determined 
according to E. law in K. Deft, 
delivered the goods to a steamer of 
another line, on account of which 
thA contract of purchase was canccUed. 
An action claiming damages was 
brought in H. : — Held : the ct. l»ad 
no jurisdiction & tiie action must be 
dismissed. — H art & 8on, Ltd. r. 
Furnks.'si, Wituv & Co., Ltd. (1904), 
37 N. S. li. 74.— CAN. 

e. ,l~Deft., in writing, 

ordered an engine from pltfs. Tlie 
order contained a provision that any 


action for the price of the engine 
might be entered, tried, & finally 
disposed of in any ct. having jurisdic- 
tion where the head office of defts. 
was situated. Pltfs. sued deft, in 

M. , & recovered Judgment for the 
price of the engine ; Sc then sued deft, 
in a. upon the judgment so recovered : — 
Held : as deft, had contnmted to 
submit himself to the forum In which 
Judgment was obtained, pltfs., in 
Kuiug In M.. acted within their rights. 
Sc wore entitled to judgment in 8. 
for the amount of Judginont recovered 
ill M. — ^Manitoba Pump Co. v. Mo- 
iiKLLAND (1911), 16 W. L. R. 283; 
4 8 vBk. h. R. 127.— CAN. 

f. .) — A bill of lading 

for the carriage of goods from E. to 

N. Z., made in E.. contained a clause 
that tlie contract should bo governed by 
E. law : — Held : E. law govcnied 
such contract. — N ew Zkaiand Hiiip- 
piNQ Co., Ltd. V. Tvrkk (1912), 3i 
N. Z. L. II. 826.— N.Z 

-A contract made 


botwecu L. corpn. in I., &; C., a co. 
registered Sc CHrryiiig on business in 
E., provided that tlio contract should 
bo construed & operate as an E. 
contract, Sc in conformity with E. 
law. The contract was made in 
1., S: the works to be done under it 
were to be erected tliere. An action 
for breach of the contract having been 
instituted in 1. by L. corpn. against 
C. : — Held : the action should be 
stayed. — Limerick Cout'N. v. Cromp- 
ton, [1910] 2 1. R. 416.— IR. 

b. Change in beneficiary 

under insurance policy — Rinding . ^ — 
Bunnell v. Shilling (1897), 28 O. R. 
336.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1.— 

B. (a). 

641 i. General rule,] — The lex fori 
must be presumed to bo the law 
governing a contract, unless the lex 
loei bo proved to be different. — 
Canadian Fire Insubanok Co. v. 
Robinson (1901), 22 C. L. T. 8 ; 
31 8. C. R. 488.— CAN. 
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procedure, wliich do not affect the contract as 
such, but relate merely to the procedure of the ct. 
in which litigation may take place upon the con- 
tract. The parties are taken to nave agreed 
that the law of such country shall be the law which 
is applicable to the contract. Therefore, if there 
be a bkpcy. law, or any other law of such country, 
by which a person ^ who would otherwise be liable 
under the contract would be discharged, & the 
facts be such as to bring that law into operation, 
such law would be a law affecting t^he contract, 
& would be applicable to it in the country where 
the action is brought (Lord Esher, M.R.). — 
(iiBBs & Sons v, SociiiiT^ Industrielt^ et 
CoMMERCiALB DES Metaux (1890), 25 Q. B. D. 
.399 ; 69 L. J. Q. B. 510 ; 63 L. T. 503 ; 6 T. L. R. 
393, 0. A. 

AnmMions : — As to (1) Gonad. New Zealand Loan & Mer- 
cantile J^oncy Co. v. Morriaon, [1898] A. O. 349. Befd. 
Cooke vTVofireler Co., [1901] A. 0. 102 ; Taylor v. HoUard, 
11902] 1 K. B. 670 ; lie Nelson. Bx p. Dare & Dolphin. 
[1918] 1 K. B. 459. 

048, ,] — Wlierc a contract is entered into 

between parties residing in different countries, 
wliere different systems of law prevail, it is a ques- 
tion in each case, with reference to what law the 
parties contracted &; according to what law it was 
their intention that tlieir rights either under the 
whole or any part of the contract should be deter- 
mined. 

A contract between an English & a Scottish 
linn, signed in London but to be performed in 
Scotland, contained this stipula.fion : “ Should 

any dispute arise out of this contract, same to be 
settled by arbn. by two membci*8 of the London 
Corn Exchange, or their umpire, in the usual way.^* 
In an action raised by the Scottish firm in Scotland 
for implement of the contract & for damages, the 
English firm pleaded that the action was excluded 
by the arbn. clause : — Held : tlie contract was 
governed by English law, according to which the 
arbn. clause was valid, & deprived the Scottish 
cts. of jurisdiction to decide upon the merits of 
the case, unless the arbn. proved abortive. — 
IlAMLYN &. Co. V. TaLISKER lllSTIIXERY, [1891] 
A. 0. 202 ; 71 L. T. 1 ; 58 J. P. 540 ; 10 T. L. R. 
479 ; 0 R. 188, IT. L. 

Annotations: — Consd. CroRland v. Wriprloy (ISO.'i), 7.3 L. T. 
60^ South African Breweries v. King, [181)9] 2 Ch. i73. 
Apid. Royal Exchange Asset*. Corpii. v. Hjoforsakrings 
Akt. Vega, [1902] 2 K. B. 384 ; Hausen v. Dixon (1006). 
96 L. T. 32 ; British fc^outh Africa Co. v. Do Beers C^onsoli- 
(latcd Mines, [1910] 1 Ch. 354. Oonsd. l*ena Copper Minos 
V. Rio Tinto Co. (1911), 105 L. T. 846. ]^!d. Spurrier v. 
La Cloche, [1902] A. C. 446 ; Hicks v. Maxton (1907), 

i B. W. C. C. 150 ; He Mocker zlo, Mackenzie v. Edwards- 
loss, [1911] 1 Ch. 578 ; Cameron v. Cuddy, [1914] A. O. 
651. Mentd. Ddclieno v. city of Montreal (1894), HR. 
319. 

044. J — (] J Where the parties to a contract 

reside in different countries in which different 
systems of law prevail, their intention is the true 
criterion to determine by what law its interpreta- 
tion & effect are to be governed. 

(2) Where a fire policy made in Jersey was 
nevertheless an English contract : — Held : no 
action could be brought upon it until the amount 
according to the condition contained therein, 
had been settled by arbn. in accordance with 
Arbn. Act, 1889 (c. 49). — Bpuurier r. La Cloche, 
[1902] A. C. 440 ; 71 L. J. P. C. 101 ; 80 L. T. 
031 ; 51 W. R. 1 ; 18 T. L. R. 000, P. C. 


645. Intention gathered from whole contract 
& ciroumstanoes.] — (1) There is a general maritime 
law administered alike by English & foreign cts., 
having admlty. jurisdiction, distinct from the 
municmal laws of nations. 

(2) By the laws of England & of the North 
German Confederation a bill of lading was decisive 
as between shipowner & consignee, & the North 
German code, although providing a form of bill 
of lading, did not prevent a special form of contract. 
The master of a North German vessel, owned by 
German Subjects, under a North German charter- 
party, gave a bill of lading for goods shipped on 
board his vessel in South America as part of a 
general cargo to be delivered in North Germany 
to English consignees. The English language, 
form, money & weight wore used in the bill of lading, 
which contained the proviso, “ the damages of 
the sea only excepted.” The master of the vessel, 
on her arrival at Falmouth, refused to proceed 
on account of the outbreak of war between France 
& Germany. Held : whether the contract was 
governed by PJnglish, general maritime or North 
German law, the master was bound to proceed, 
as the bill of lading was precise in its terms, & 
contemplating the happening of certain events, 
exempted him in only one event. 

(3) Semble : as the rights & obligations of the 
parties to a contract are to be determined by the 
law which they have declared themselves to intend, 
& as where there is no express declaration of 
intention, the presumption as to the law contem- 
plated by the parties must be gathered from the 
circumstances of the case, in this case the Engl^h 
law applied to the contract as between the ship- 
owner <fc consignee, — The Patria (1871), 
L. R. 3 A. & E. 430 ; 41 L. J. Adm. 23 ; 24 L. T. 
849 ; 1 Asp. M. L. C. 71. 

Annotations : — As to (2) Consd. Giovanni Dapueto v. Wyllio, 
The Pievo Superiore (1874), L. R. 5 ?. C. 482. Apld. 
Baumvoll Manufaotur von Bchoiblcr v. Gilchrest & FumoHS 
(1891), 60 L. J. g. B. 605. Eefd. The San Roman (1872). 
L. R. 3 A. & E. 583. 

646. Enforced accordingly unless contrary 
to morality or positive law.] — \^ien a contract is 
made in one country to be performed wholly or 
partially in another, primd facie the contract is 
to be construed & enforced according to the lex 

! loci coyitractus, but the ct. will look at all tlu' 

: circumstances to ascertain by the law of which 
i country the parties intended the contract Id be 
j governed & \^1 enforce the contract accordingly, 
unless it should contain stipulations contrary 
to morality or expressly forbidden by positive law. 

A contract was made in Massachusetts between 
an American citizen & a British co. of shijpowners, 
by which the co. undertook to carry certain cattle 
from Boston to England in a British ship. The 
contract contained a clause that the co. should not 
be liable for the negligence of the master or crew 
of the ship. Such a clause is valid by English 
law, but void by the law of Massachusetts as being 
against public policy. The cattle were lost by 
the negligence of the master & crew, & the shipper 
claimed against the co. for the loss i—Held : the 
contract itself showed that the parities intended 
it to be governed by English law, & the stipulation 
exempting the co. from liability through the 
negligence of their master & crew, not being immoral 


645 i. Intention gathered from whole 
contract tp drcnmstances.] — The right 
ol parties under a contract must be 
interpreted acoording to the law con- 
templated by the parUes at the time 
of oontractlng. The intention of the 
parties is to bo gathered from the 
circumstances of each case. — C astlu 
Mail Packets Co. v. Mithkiian 8t 


I Toteram (1892), 13 N. L. R. 199. — 

I S. AF. 

646 ii. .] — SuJAN Singh v, Qunqa 

Ram (1881), I. L. R. 8 Calo. 337 
L. R. 9 Ind. App. 58.-~IND, 

j. Place of payment.) — 

FrNOHAM P. Spknorr (1901), 26 V. L. R. 
665.--AUS. 


k. Contract between Ej^UbH trade 
vnion dt members. ] — A contract between 
an English trade union ^ its members 
is governed by the law of England, 
when there is nothing to show that the 
contraot is to be performed out of 
England.- -Rogers t>. UNrncD Society 
OK Boilermakers, etc.. 11910] T. L. 
106.— S. AF. 
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(a) 

or forbidden by positive law, but only void under 
the law of Massachusetts as being against public 
policy, would be enforced by an English ct., & 
the claim should be dismissed . — Re Missouri S.S. 
Co. (1889), 42 Oh. D. 321 ; 58 L. J. Oh. 721 ; 
37 W. R. 690 ; sub nom. Re Missouri S.S. Co., 
Monroe's Claim, 61 L. T. 316 ; 5 T. L. R. 438 ; 
6 Asp. M. L. 0. 423, O.A. 

Anrwtaiiona : — Consd. South African Browerien v. King, 
[1899] 2 Ch. 173. Apld. Royal Excha^o Abbco. Coran. v. 
SjorforsakringH Aki. Vega, [19011 2 K. B. 507. Consd. 
Kaufman v. Gerson, [19031 2 K. B. 114 ; Moulis v. Owen, 
[1907] 1 K. B. 746. I^td. Dynamit Aot. v. Rio Tinto 
Co., [1918] A. C. 292 : Tiinldad Shipping Co. v. Alston, 
[1920] A. C. 888. Rdfd. British South Africa Co. v. De 
Been* Consolidated Mines, [1910] 2 Ch. 502. Mentd. 
Re Bankes, Reynolds v. l^lis, [1902] 2 Ch. 833 ; Royal 
Exchange Assco. Corpn. v. SJoforstiikrings Akt. Vega 
(1902), 71 L. J. K. B. 739 ; Spiers v. Hunt. [1908] 1 K. B. 
720 ; Saxby v. Fulton. [1909] 2 K. B. 208. 

647. .] — The rule that the law applicable 

to the construction of a contract is the law of the 
country where the contract was made, is based 
on the intention of the parties & where the circum- 
stances of the case clearly show that the parties 
intended otherwise, the cts. of this country will 
not apply the law of the country where the contract 
was made in construing the contract. 

A policy of reinsurance on a ship was executed 
in Sweden by a Swedish corpn. according to 
Swedish law. It was in the English language 
in the ordinary Lloyd’s form, being substantially 
identical with the original policy on the ship & an 
earlier policy of reinsurance, both of which were 
made in England & governed by English law. It 
contained a clause providing that all claims & 
losses should be payable in London, & that in case 
of any dispute under tlie policy defts. should be 
bound in all things by the jurisdiction & decision 
of the English law cts. : — Held : the policy must 
be construed by English law, as the circumstances 
showed such to be the intention of the parties. — 
Royal Exchange Assurance Corpn. v. 
Sjorforsakrings Akt. Vega, [1001] 2 K. B. 
567 ; 70 L. J. K. B. 874 ; 86 L. T. 241 ; 50 W. R. 
26 ; 17 T. L. R. 599 ; 45 Sol. Jo. 507 ; 9 Asp. 
M. L. C. 233 ; 6 Com. Cas. 189 ; affd. on other 
grounds, [1002] 2 K. B. 384, C. A. 

AnnotcUions : — Mentd. Bmprepis Assce. Corpn. v. Bowring 
(1905), 11 Com. Cas. 107 ; Glasgow A^ssco. Corpn. v. 
Symonrteon (1911), 104 L. T. 254. 

64 g, Partnership oontract — Governed by 

law of place where business carried on.] — A., a resi- 
dent in England, & the sole member of a L. firm, 
entered into a partnership with B. & C., residents 
in Hayti, in a business to be carried on at Hayti. 
The L. firm acted as the agents of the Haytian 
firm. B. was admitted as a partner in the L. 
firm. C. died, & the winding up of the Haytian 
firm was committed by agreement to A. & B. 
Then A. died, leaving B. sole survivor in each 
firm. B. & the Haytian legal representative of 
0. engaged in cross-suits in Haj^i, in which certain 
settled accounts were established. The repre- 
sentative of A., whose assets were all in England, 
was not a party to the Haytian suit : — aeJd : 
(1) there was jurisdiction in the Ct. of Ch. to wind 
up the partnership in Hayti, & to take the accounts 
of that firm & of the agency of the L. firm ; (2) the 
law of Hayti was to regulate f.he transactions of 
the Haytian firm. — M aunder v, Lloyd (1862), 2 
John. & H. 718; 1 New Rep. 123 ; 11 W. R. 141 ; 
70 E. R. 1248. 

Annotations: — As to (1) Distd* Mattliael v. Galitzin (1874), 

L. R. 18 Eq. 340. B«d. Stoele r. Stuart (1863), 1 Hem. & 

M. 703. 

SeCf further t Partnership. 


OF Laws. 

649. Contracts of shareholders of foreign 
company — Business carried on abroad — Governing 
body In England.] — ^A co. consisting of Englisl^en 
was foimded in l\irkey for making & maintaining 
a railway. The Turkish Govt, granted to the co. 
certain powers & privileges & guaranteed the pay- 
ment of certain interest on capital. Some of the 
shareholders being dissatisfied with the conduct 
of the directors appointed a committee of investi- 
gation. E., the secretary of the committee, wrote 
letters to the English Foreign Secretary making 
grave imputations on the directors, & urging the 
Slnglish Govt., not to influence the Turkish Govt, 
in their favour. The directoi*s commenced a 
criminal prosecution of E. for libel & charged the 
CO. with the costs thereby incurred. Accounts 
including so much of those costs as had been paid, 
were sanctioned by a half-yearly meeting of the 
shareholders. Attention was expressly called to 
the item, & pltf. alone dissented from its approval. 
Pltf. filed this bill for himself & all other share- 
holders to restrain the directors from paying any 
further costs of the prosecution out of trie funds of 
the co. & to compel them to refund those already 
paid : — Held : the payment was ultra vireSt & 
the injunction should be granted, but no order 
should be made for repayment of the costs 
already paid, the directors having acted bond fide 
in accordance with the wishes of a very large 
majority of the shareholders, & the ct. having a 
discretion. 

The assocn. in this case was one of which the 
rights of the members as between iliomselves 
must be taken to be governed by Turkish law. 
The assocn. is created by the Sultan’s firman & 
regulated by statutes which were submitted to 
& sanctioned by the Turkish Govt. The contracts 
of the shareholders were no doubt actually exe- 
cuted in various places, but the bond between 
them was intended to bo Turkish, & the corpn. 
was to have its scat in the Turkish dominions, & 
to carry on its operations there, though its governing 
body was to be in England. The rights of the 
members of the assocn. as between themselves 
are, therefore, to be determined by Turkish law 
(WiCKENS, V.-C.). — Pickering v. Stephenson 
(1872), L. R. 14 Eq. 322 ; 41 L. J. Ch. 493 ; 26 
L. T. 608 ; 20 W. R. 654. 

Annotations: — ^Mentd. Studdort v. Grosvenor (1886), 33 
Ch. D. 628 ; ToinklnBOU r. S. E. Ry. (1887), 35 Ch. D. 
676 ; Rc Faiire Electric Accumulator Co. (1888), 40 Ch. D. 
141 ; CuUorae v. London & Suburban General Pernianont 
Benefit BJdg. Soc. (1890), 26 Q. B. D. 485 ; He Liverpool 
Household Stores Assocn. (1890), 59 L. J. Ch. 616 ; Re 
Sharpe, He Bennett, Masonic & General Life Assce. v, 
Sharpe, [1892] 1 Ch. 164 ; Broay v. Royal British Nurses* 
Assocn. (1897), 76 L. T. 736 ; Peel v. L. & N. W. Ry., 
11907] 1 Ch. 5. 

See, generally. Companies. 

050 . English solicitor employed by English 

subjects — Retainer sent from England — Bill taxed 
according to English law.] — Where a solr. is an 
English solr. & employed by English subjects by 
a retainer sent from England, it must be taken 
that his bill was subject to taxation according to 
English law. — Re Maugham (A Solicitor) (1885), 
2 T. L. R. 115, C. A. 

See, further, Solicitors. 

(6) Application of Lex loci contractus. 

661. General rule.] — If a contract be made in 
Paris it sliall be tried either by the common law, 
or by the law of France, & if it be tried here, 
then those of France shall write to the Justices 
of England, Sc shall certify same unto them. — 
Greenway Sc Barker’s Case (1612), Godb. 260 ; 
78 E. R. 161. 
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552 , ,] — Contracts are to be adjudged 

according to the law of the place where they were 
made. — Y ork BmuDiNOS Co. v, Mbers (1728), 
2 Eq. Cas. Abr. 470 ; 6 Vin. Abr, 511, pi. 22 ; 
22 E. R. 406. 

553 , ,] — ( 1 ) In an action on a contract 

where the question at issue has no relation to the 
manner of performing the contract, or to the conse- 
quences of non-performance, & relates entirely 
to the effect of the transaction at the place where 
it was entered into, the liability of deft, must be 
determined by the Zea? loci contracttla, 

(2) Where an action is brought on a judgment 
obtained in a foreign ct. the pendency of an appeal 
in the foreign ct. against that judgment is no bar 
to the action, although it may afford ^^und for 
the equitable intexmosition of the English ct., in 
which the action is brought, to prevent the possible 
abuse of its process, & on proper terms to stay 
execution. 

(3) The judgment of a foreign ct. having 
juiisdiction over the subject-matter cannot be 
questioned here, on the ground that the foreign 
ct. has mistaken the law of its own country, or 
lias come on the evidence to an erroneous conclusion 
as to the facts. 

In an action on a judgment obtained by pltf. 
against deft, in the Supreme Ct. of New York, 
deft, pleaded that the judgment was erroneous 
according to the law of New York, & was liable 
to be reversed, & that he was prosecuting proceed- 
ings in appeal, which were then pending. He 
set out the record of the proceedings in the original 
suit there, by which it appeared that the cause 
had been referred by order of the ct., not to a 
private arbitrator selected by the parties, but to 
an otticer of the ct. directed to ascertain the facts, 
who found certain facts, with a certain conclusion 
of law from them, & judgment was given accord- 
ingly in favour of pltf., although the same con- 
clusion would not have followed by the English 
law had the same facts been found to have occurred 
here : — Held : the plea was no answer to the 
action. — Scott v. Pilkinoton (1862), 2 B. & S. 11 ; 
0 L. T. 21 ; 8 Jur. N. S. 557 ; 121 E. R. 978 ; 
sub norn. Munkoe v. PiLKrNcri'ON, Scott Pilking- 
TON, .31 L. J. Q. B. 81. 

Annf Nations As to (1) Befd. Gardiner v, Hougrhtou (1862), 

2 B. & 8. 743. As to (2) Reid. Re Hondei-HOii. Nonvion v. 

Freeman (1887), 35 Ch. D. 704. As to (3) Refd. Godard 

V. Gray (1870), L. R. 6 Q. B. 130 ; Ellis v. M’Honry (1871), 

L. R. 6 C. P. 228. OenerallVf Mentd. Re Agra & Master- 

man’s Bonk, Ex p. Aslatlo Banking: Corpn. (1867), 2 Oh. 

App. 391. 

664. Prim& facie presumption.] — Lloyd 

V. Guibbrt, No. 611, ante. 

555. .] — jtjg Missouri S.S. Co., No. 

646, ante. 

656. Contract by agent of English principal — 
Made in & sought to be enforced in Scotland — 
Governed by Scottish law — Restrictions in statute 
relating to England not applicable.]-;-Before 
6 Geo. 1, c. 18, by which the monopoly of insuring 


marine risks in partnership was given to two 
cos., the R. & the L. Cos., was repealed, the A. 
Co., of London, by an agent at Glasgow, agreed 
with certain persons at Glasgow for a general 
insurance on a steamboat, without any mention 
of an exception of sea risk, & paid the full premium. 
The agent, although apprised by the secretary of 
the A. Co. that they did not consider themselves 
at liberty to insure marine risks, never communi- 
cated that circumstance to the assured, & never 
delivered the actual policy, in which the exception 
of sea risk was inserted. The steamboat was lost by 
fire at sea, & an action was brought in the Scottish 
cts. on the original contract, concluding in the 
alternative for a policy conformable to the con- 
tract, without exception of the sea risk, or for 
payment of the sum for which the steamboat was 
insured : — Held : the assured wore entitled to 
judgment on the ground that that part of the 
statute whicli gave the* monopoly of marine risks 
to the two cos., the R. &/ the L., did not extend to 
Scotland, & the contract being made in Scotland, 
& the action being founded on that contract, 
the restriction in the statute did not apply. — 
Pattison V. Mills (1828), 1 Dow Sc Cl. 312 ; 2 
BU. N. S. 519 ; 0 E. R. 553, H. L. 

657. Contract to carry goods made abroad — 
Consignees suing in England for damage in transitu.] 
— Db Cleremont V. Brasch, No. 13, ante. 

658. Contract in German made & executed 

in Germany — Governed by German law — Not 
determined on outbreak of war.] — G. was 
appointed manager of a branch in England of 
a German bank by a contract of 1911 between the 
bank & Idmself for live years, & afterwards 
subject to a year’s notice. The contract was in 
German, made Sc executed in Berlin. On war 
being declared with Germany on Aug. 4, 1914, 
the branch was closed by the British Govt., but 
was re-opened on Aug. 10 under licence pui’siiant 
to AUens Restriction Act, 1914 (c. 12), for defined 
purposes Sc under supervision. In 1918 it was 
ordered to be wound up under Trading witli the 
Enemy Amendment Act, 1916 (c, 52). G., who 

had acted as manager with the approval of the 
head office ^at Berlin, was, on July 29, 1918, 
notified by the controller that his further services 
were dispensed with & his salary to that date was 
paid : — Held : tlie contract Sc the rights of the 
parties to it were governed by German law, Sc 
according to that law the contract was not deter- 
mined by the outbreak of war, but remained in 

full force. . . 

Qu, : whether the contract was cognisable in 
an English ct.— iZc Anglo- Austrian Bank, 
He Dresdnek Bank, Re Direction dbr Disconto 
Gesellschaft, [1920] 1 Ch. 69 ; 89 L. J. Ch. 86. 

Personal status governed by.] — See No. 924, 
post. 

On interpretation of contracts.] — See Sub-sect. 4, 
A., post. 


PART VII. SECT. 2, SUB-SECT. 1.— 

B. (b>. 

652 i. General rufe.l — A contract 
made in C., mentioning no place 
for payment, must be govomod by 0. 
law. — ^Niagara Falls International 
BnmoR Co. V. Great Western Rt. 
Co. (1863), 22 U. O. H. 692.— CAN. 

652 ii. ,] — Parties to a contract 

are presumed to adopt the law of the 
place where it is made £t8 governing 
the nature of the obligations that 
spring from it Sc the incidents which 
arise In the course of its devolopniont^— - 
German Savinqs Bake v. Tetrault 
(1904), Q, R. 27 S. C. 447.— CAN. 

652 Ui. FoWdfty.]— The voUdlty 


a contract depends upon the ler loci 
rUrarJuJi. — ^Morrow ( J oh n ) Screw 
Not Co. i». Hankin (1919), 58 
C. R. 74.— CAN. 

652 iv. ^.1 — -A contract having: 

on made in Q., between parties there 
miclled 8c. the money beim? payable 
ere : — -HenMc : the law of that 
ovinco should govern . — Re Naubert 
1)20), 40 O. L. R. 210. — CAN. 

652 v. — — (Joniract limiting liabilUy. 1 
If then; is a contract limiting 
spousibility, it Is to bo construed 
cording to the law of tho place where 
was made. — C anadian Pacific Ry. 
a, V. Parent (1914), Q. 24 K. B. 
13; on appeal, [1911] A. O. 195. — CAN. 


1. Contract by agent of Engh^h 
incipal— Governed by hngluh iaw.ir^ 
domiciled Scotsman mode proposals 
* an insurance upon the life of a 
otsman with an English insuronoo 
through their agents in S., & there- 
ior received a policy, which was 
spared at the liead otneo in London, 
then transmitted to their ^ents, 
whom it was delivered to him, oC 
whom also bo made payments of the 
omlumB. In an action against the 
jurauco co. : - -Held : the contrimt 
18 Kngbsh, Sc must be regulated by 
o law of E.— Parkbn v. Roval 
{CHANUK Assurance Co. (1846), 
Dunl, (Ct. ol Sess.) 365 ; 18 So. Jur. 
7.— SCOT. 
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Conflict of Laws. 


Sect, 2. — Law governwg conir acts : Sub-ecct. (c); 

mih-aec t s. 2 <6? 3 .] 

(c) Application of Lex loci solutionis, 

659* Contract to be performed in England — 
Made abroad — Governed by English law.] — The 

ground for alleging the contract in thb case to 
be French is, that the English house rejected the 
first proposal of the French house, & made another 
proposal, which was accepted by the French house 
in their letter from Calais of May 21, 1837, & that 
Calais was therefore the place of the contract. 
But it is not always the place where the contract 
is signed that gives a character to the contract ; 
the most material point is, where the contract is 
to be performed. If it was the intention of the 
parlies that the contract in this case should bo 
perfoimed in England, it is then an English, & 
not a French, contract, & the English law applies 
(Erskine, C.J.). — Re Trye, Ex p, Guillebert 
( 1837), 2 Deac. 500, Ct. of U, 

000. .] — Whore there wore two 

parties to a contract relating to English matters, 

6 one of such parties resided at Bnissels, the other 
in England, & the latter wont to Brussels to com- 
plete, & did complete, the contract there : — Held : 
the contract was an English contract. — Burgess 
V, lliCJiAiiDSON (1801), 29 Boav. 487 ; 4 L. T. 316 ; 

7 Jur. N. S. 1178 ; 9 W. R. 612 ; 54 E. R. 716. 

661. Conditional offer accepted abroad — 

Intention that English law should prevail.] — 
In an action for breach of promise of marriage, in 
addition to the evidence given by pltf., a Danish 
lady, of the oral promise in Demnark, a letter 
was put in evidence written by deft, in England 
to pltf. in Demnark, in which he said : “ If I 
were well would you marry me, little girl ? Do 
tell me all now.” Evidence of a Danish barrister 
was read at the trial to the etfect that there was 
no remedy in that- country for a breach of promise 
of marriage unless circumstances existed which 
were admittedly absent from the pre^sent case. 
Deft, came to this country some time ago, & set 
up in business here, subsequently turning the 
business into a co., which was registered liad its 
chief ollices in this country, lie was living in 
this country, &: intended to remain here. He wrote 
to pltf. in the English tongue, <te pltf. replied in the 
same language. Pltf. w’as an employee fli^st of 
deft. <Sl6 then of the co., although she was living in 
Denmark. Deft, knew nothing of Denmark, 
except that he had visited it several times had 
employed pltf. there, he kntjw nothing of the 
Danish law or language. It was intended that 
the marriage should take place in England that 
the married home was to be there ; — field : (1 ) the 


letter was a conditional offer that was accepted 
by pltf., & there was evidence under the hand of 
deft, of the offer ; (2) the intention of the parties 
was that the English law should prevail ; (3) oven 
if this were not so & the contract was to be governed 
by Danish law, there was nothing in the law of 
that country to show that the contract was not a 
valid & binding contract, but the evidence showed 
that there was only no remedy ; (4) that being so, 
it was a question of procedure & the lex fori applied. 
& the action was maintainable in this country. — 
Hansen v, Dixon (1006), 00 L. T. 32 ; 23 T. L. R. 
66. 

662. Contract to be partly performed in England 
— Made in foreign warship by foreigner domiciled 
in England — ^Remedy governed by lex fori.] — Pltf., 
a foreign medical man domiciled here, made an 
agreement on board a foreign man-of-war in the 
Thames with deft., also a foreigner, to attend, 

rescribe for & supply medicines to the crew in 
eft.’s absence : — Held : as the contract was not to 
be entirely performed on board & as pltf. was 
domiciled here, the contract was not entirely 
governed by the foreign law, & the lex fori governed 
the remedy.— De la Rosa v, Prieto (1864), 
10 0. B. N. 8. 578 ; 4 New Rep. 463 ; 33 E. J . C. P. 
262 ; 10 L. T. 757 ; 10 Jur. N. 8. 851 ; 12 W. R. 
1029 ; 2 Mar. L. 0. 67 ; 143 K. R. 1253. 

Annotation : — M6ntd. Ilowartli v. Brearloy (1887 )» 19 Q. B. J), 

303 . 

663. Contract to be performed abroad — Made 
abroad— In English form & language— ;Governed 
by lex loci solutionis.] — By an agreement in writing 
executed at .1. in the South African Republic, 
& made between a co. having its registered office 
in Ijondon, but carrying on business in South 
Africa, & a British subject resident at J., the latter 
agreed to serve the co. as brewer or otberwise in 
its business carried on at J. & in the Colony of 
Natal & elsewhere in South Africa, & provision 
was made for his residence in J. The agreement 
was framed in the English language At was in 
English form : — Held : the rights of the parties 
under the agreejnent ought to be governed by the 
law of the South African Republic.— South 
African Breweries, Ltd. v. King, [1900J J Ch. 
273 ; 69 L. J, Ch. 171 ; 82 L, T. 32 ; 18 W. R. 
289 ; 16 T. L. R. 172 ; 44 Sol. Jo. 228, C. A. 


Su 13 -SECT. 2. — Cai’Acity to Conti? act. 

664. Of infant - Governed by lex loci con- 
tractus.] — When the cause of action accrued in 
Scotland, & infancy was pleaded : — Held : deft, 
must show that infancy was a legal defence to 


PART VII. SECT. 2, SUB-SECT. 1.— 

B. (0). 

m. General rule ,] — contract made 
in one country to he performed in 
another ie governed hy the law of tlio 
latter. — B kown Canadiak lUriFie 
Ky. Co. (1887), Mon. L. K. 390.— 
CAN. 

Applied where Crovm 

party to contract .] — The doctrine that 
where a contract made in one province 
is to bo performed in another, then the 

{ ) roper law governing the contract 
8 the law of the province where the 
performance in to take place, may bo 
invoked tho Cnnvn an a party 

to a contract. — K. v. Ooilvik (1897), 
fi Kjceh. (L It, 21 ; on appeal, 29 
S. C, It. 299.— CAN. 

o. Mode of payment. ] — 

Held : tho place where money Is 
payable under a contract grovenis the 
question as m how it is In be paid. — 
Crawford v. Brard (1804), 14 C. P. 
87.— CAN. 


p Contract to be performed 
within jurisdiction — Made abroad .] — 
Held : a contract between a Scotsman 
& a Frenchman, made in k\, which 
did not set fortli a spetdfic place of 
erformanco, but was admittedly 
ased on a prior contract si^rned at tlio 
same time, & to be performed in 
S., was a Sottish contract. — Valkky 
V. Scott (1876), 13 So. h. li. 622.— 
SCOT. 

q. Contract to he performed edmoud 
— Made unlhin juriadiction — Governed 
by lex loci solutionia .] — Stkwart v. 
Ryall (1887), 5 S. C. 146.— S. AF. 


PART VII. SECT. 2, SUB-SECT. 2. 

r. General rule.] — By Enurlish 
law, tho capacity of a person to enter 
into a contract is decided by tho law 
of the person’s domicil. This principle 
is adopted by Contract Act, s. 11. — 
Ka’SHIBA V. SlUilFAT Narshiv (1894), 
I. L. K. 19 Bom. 697.— IND. 


5 J In onlliiary rorn- 

incrcial contracts the contractual 
capacity of the parties is decided by 
tlio law of the place where tho contract 
i.s made. — Kknt v. Salmom, 11910J 
T. P. 1). 637.- -S. AF. 

t. .] — Tho doctrine that in 

certain eases the lex loci solutionis, & 
not tho Ityx contractus, governs the 
validity of a contract rests on an 
iiiferonco that tho parties agreed to bo 
bound In all questions touohing its 
validity by the lex loci solutionis, 
Tho doctrine cannot apply where at 
th> time they professed to contract, 
one of the parties was both by tho lex 
dimiicilii & tho lex c^mtradus incapable 
of contracting.* ~I1iu>ichkr v. Voor- 
SCOOTKAB voor ZuiD Afhika, 1 1908 J 
T. S. 642. -S. AF. 

664 I. Of infant — Governed by lex loci 
contructus.]-^A minor, whose domicil 
was Irish whose father resided in 
J., took service with a hrui in S. He 
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the demand, by proving the law of that country 
in that respect. — v. Roberts (1790), 3 Esp. 
103, N. P. 

Annotations : — Befd. Sottomayer v, De Barros (1S79), 

5 P. B. 94 ; Offden v. Offdou, [1908] P. 46. 

665. Of married woman — Disposal of rever- 
sionary interest in trust money — Governed by lex 
domicilii.] — (1) A married woman domiciled in 
Prance entered into a contract in England respect- 
ing her reversionary interest in trust money 
invested in the English funds, which was substan- 
tially valid according to French law, although 
invalid according to English law ; but the contract 
was not entered into in the manner prescribed by 
French law, which required that there should 
be as many original instruments as there were 
distinct parties to the contract ; — Held : the French 
law gave capacity to make the contract, but the 
English law regulated the form of it, & the contract 
was valid, & would be enforced by decree. 

(3) In a conflict of evidence as to the law of 
France on a point relating to the rights of a married 
woman in personalty in reversion no presumption 
can be derived from the law of England. 

(3) Locus regit actum is a canon of general 
jurisprudence, & must be assumed, in the absence 
of contrary evidence, to apply to a system of foreign 
law.— G ukphatte r. Young (1851), 4 De G. & Sm. 
217 ; 64 E. R. 804. 

Annotaiioti : — Js to (1) FoUd. Re Barnard, Barnard v. White 

(1887), 56 L. T. 13. 

666. Trust for separate use with restraint 

on anticipation — Restraint disregarded by lex 
domicilii — Anticipation not allowed by court.] — 

Testator bequeathed personal estate in trust for 
the separate use of a feme covert ^ <fe without powder 
of anticipation. The legatee w^as at the date of 
the will domiciled abroad, A had continue<l so 
ever since. By the Lw of her domicil, the restraint 
against anticipation was disregarded : — Held : 
ctTecfc should not be given to a beneficial arrange- 
ment made by h(*r anticipating her income. — 
Pkillon i\ IhiooKiNCi (1858), 25 Beav. 218; 
53 E. K. 020. 

667. Agreement to mortgage foreign 

realty —Surety for husband — Governed by lex 
situs.) —By the law of the Transvaal Colony a 
lady c(juld not (dleetually be bound as a surety 
unless she specifically renounced the benefits of 
the Senatus Consullum Vellcianumt A also the 
beneflt/S of another rule, dc aufhoiiicd. Where 
pow'ei's of attorney were executed here by a nianied 
woman aut horising rat ge. bonds upon her immovable 
property in J. in the Transvaal Colony as security 
for her husband’s debts ; — Held : clTect could 
not be given to the powers of attorney, there not 
being evidence that, although she undei’stood the 
nature of the transaction, she formally renounced 
her privileges by the lex situs, wliich is the Roman- 
Dutch law, the deeds not having been read over, 
& their effect explicitly explained to her, pj’cvious 
to her execution of them. — B ank of uiVfiik a, I/rn. 
V, CoUBN, L1909J 2 Ch. 129; 78 L. J. (’h. 707; 
100 I.. T. 910 ; 25 T. L. K. 025, C. A. 

Annotation : — Mentd. British South Africa Co. v. Do Beers 

Consolidated Mines, (1910) 2 Ch. 502. 


Capacity to marry.] — See Part IX., Sect. 1, 
sub-sect. 2, post. 

Capacity to enter into marriage settlements & 
contracts.] — See Part XII., Sect. 2, sub-sect. 1, 
B., post. 


Sub-sect. 3. — Formalities op Contracts. 

668. Necessity of stamp — Governed by lex loci 
contractus.] — Pltf. cannot recover upon a 

written contract made in Jamaica, which by the 
laws of that islat^d was void for want of a stamp. — 
Alves v. Hodgson (1797), 7 Term Rep. 241 ; 
2 Esp. 527 ; 101 E. R. 953. 

Annotation: — Gonad. Bristow v. Sequovillo (1850), 5 Exch. 
275. 

009. .] — Xf a stamp is necessary to 

the validity of an agreement made in a foreign 
country, an agreement made there, unless it has 
such stamp, cannot be received in evidence in our 
cts. But it is incumbent upon the party who 
objects to the validity of the agreement, to prove 
the law requiring the stamp, by an authenticated 
copy, if it be in writing, & if not, by the testimony 
of a witness acquainted with the laws of the 
foreign country. — C legg v. Levy (1812), 3 Camp. 
100, N. P. 

Annotation : — Reid. Do Bodo’s Caao (1845), 8 Q. B. 208. 

670. .] — A document will not be 

rejected as evidence on the ground that it had not 
been stamped in the manner required by the law 
of a foreign country ; but where the law of a 
foreign country renders a contract invalid unless 
stamped in a particular way a contract not so 
stamped cannot bo enforced here.— Bristow r. 
Sequeville (1850), 5 Exch. 275 ; 19 L. J. Ex. 289 
14 .fur. 074 ; 155 E. R. 118. 

Annotations : — Befd. Rowley r. L. & N. W. By. (18fS), 
Ji. K. 8 Exch. 221 ; in the Goods of Hoiielli (1876), 1 P. D. 
613. 

On negotiable instruments.] Vol. VI., 

p. 439, No. 2820, et seq. 

671. Necessity of writing— Governed by lex fori 
-Contract within Statute of Frauds — Insufficient 

delivery of goods to dispense with writing.] — Where 
a party in England refuses to accept goods which 
he has agreed to buy abroad, the dcjlivery of them 
abroad, on board a ship chartered by him, is not a 
sullicient delivery to render unnecessary a memo- 
randum of the bargain in writing, as required by 
Stat. Frauds. Auebal v. Levy (1834), 10 Bing. 
370 ; 4 Moo. & S. 217 ; 3 L. J. C. P. 98 ; 131 E. R. 
949. 

Annotations : —Reid. Goodtnan i*. (IrifTlthfl (1857), 1 H. & N. 
574; Fitziuamicc r. Bayloy (I860), 9 H. L. Cas. 79: 
McColUu r. Gil])in (1 881), 6 Q. R. D. 516. Mentd. Lamond 
r. Devallo (1847), 16 L. J. Q. B. 13G. 

672. — Not to be performed within 

a year.] — An action will not lie in the cts. of this 
country to eiifoice an oral agreement made in 
Prance, & valid tliere, which, if made here, could 
not by reason of Stat. Frauds have been sued upon. 
- I.,EKOUX V. Brown (1852), 12 0. B. 801 ; 22 
L. J. 0. P. 1 ; 20 L. T. O. S. 68 ; 10 Jur. 1021 ; 
1 W. 11. 22 ; 138 E. H. 1119. 

Annotations : — Consd. Gibaoii v. Holland (1865), L. K. 1 C. P. 
1 ; Jones r, Victoria Graving Dock Co. (1877), 2 Q. B. D. 
314. Befd. Williams r. Byruen (1863), 1 Moo. I». C. C. N. S. 


was injured by an accident in tli< 
course of his employment, for whicl 
ho agreed, without oonsiilthig hii 
father, to accept compenRatlon 
Held : hip capacity as a minor t( 
enter into tlie agreement wa.s to b( 
determined by tlic Ic.x loci contractus — 
M’Fkktkidok V. SStkwau'I's Lix)Yn8 
11913] H. C. 773 ; 50 Kc. L. U. 505 
1 S. L. T. 325 .— scot. 


u. European British subject 

not domiciled in India— (faverned 
oy ex dmnicUii,] — Houilkhand & 


Kumaon Bank v. Row (1884), I. L. 

6 All. 468.— IND. 

PART VII. SECT. 2, SUB-SECT. 3. 

w. General rufc. )—TJjc law of the 
country whore a contract is entered into 
governs in all mattoi’s pertaining to 
the solemnities of tho contract, or the 
formalities sTirroundiug its creation. — 
Scandinavian American National 
Bank of Minneapolis v, Knekt.anj> 
(1913), 24 W. L. K. 587 ; 4 W. W. R. 
564, 944 ; 11 D. L. R. 243.— CAN. 


y. Necessity of stamp — Governed 
by lex fori .] — -It is not necessary for 
Indian cts. to consider whether a 
power of attorney issued in England, 
but intended to operate in British 
India, complies wdth the requirements 
of the stamp laws in E. It is suffloient 
if such power of attorney is stamped 
according to tho laws of British 
India . — In the Gottds of McAdam 
(1895), I. L. R. 23 Calc. 187.— IND. 

2 . — Held: a oontraot 

made in France, aduuttedly based on 
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Conflict of Laws. 


Sect 2.— Law governing conirads: Svb-seds. 3 


154 ; Corringanu Wood-s (1866), 16 W. R. 318 ; Britain t>. 
Rossiter (1^9), 11 Q. B. D. 123 ; AdamR v. Glutterbuok 
(1883 , 10 Q. B, D. 403 ; Rochefoiicanld r. Boustead, 
11897] 1 Ch. 196. Mentd. Williams v. Wheeler (I860), 8 
C. B. N. S. 299 ; Branley v. S. E. Ry. (1862), 12 0. B. N. S. 
63 : Boott V. Seymour (1862), 1 H. & C. 219 : Ellis v. 
M'Henry (1871), L. R. 6 C. P. 228 ; Rawley v, Rawley 
(1876), 1 Q. B. D. 460 : Maddison i\ Alderson (1883), 8 
App. Oas. 467 ; Re Hoyle, Hoyle v, Hoyle, [1893 ; 1 Ch. 84 ; 
Royal Exohangre Abbco. Oorpn. v. Sjorforsakrings Akt. 
Vega, [1901] 2 K. B. 667 : Morris v, Baron, [1918] A. C. 1. 


Bills of exchange, promissory notes & negotiable 
Instruments .] — See Vol. VI., p. 428, Nos. 2773- 
2776. 


Contracts relating to Immovables.] — iS'ccPartlY., 
Sect. 3, ante* 

Procedure generally .] — See Part XVI., post 


Sub-sect. 4. — Interpretation op Contracts. 

A, In General, 

678. General rule.] — ^Lansdowne v, Lans- 

DOWNE, No. 402, ante, 

674 . — — .] — An instrument executed by 
foreigners in a foreign coimtry must, on a demurrer, 
be construed according to the obvious import of 
its terms, unless there are allegations in the bill 
that, according to the law of the country in which 
it was executed, the true construction of it is 
different. — Spain (King) v, Machado (1827), 4 
Buss. 226 ; 6 L. J. O. S. Ch. 01 ; 38 E. K. 790, 
L. C. ; svbaequent proceedings (1828), 4 Buss. 500. 
AnruAatitma : — Consd. Goodwin v. Robarts (1876), 1 App. Cas. 
476. Refd. Brunswick v. Hanover (1844), 13 L. J. Ch. 
107. Mentd. Wade u. Cox(1833), 4 L. J. Ch. 106 ; Davies 
V. Quartorman (1840), 4 Y. C. Ex. 257 ; Suisse t>. Lowther 
(1842), 7 Jur. 808 ; Gloucester Corpn. v. Wood (1843), 3 
Haro, 131 ; Garcias v. Ricardo (1845), 1 Ph. 498 ; Doyle v, 
Muntz (1846), 5 Hare, 609; Clay v. RuiTord (1849), 8 
Hare, 281. 

676. .] — ^Anstruther v, Adair, No. 989, 

post, 

676. -.] — When a contract is made in a 

foreign country & in a foreign language, an English 
ct., having to construe it, must obtain (a) a trans- 
lation of the instrument, (6) an explanation of the 
terms of art, if any, (r) evidence of the foreign law 
applicable to it, & {d) evidence of any peculiar 
rules of construction which may exist in that law, 
& must then itself interpret the instrument on 
ordinary principles of construction. — Di Sgka v. 
PiiiLLipps (1863), 10 H. L. Cas. 624 ; 2 New Bep. 
553 ; 33 L. J. Oh. 129 ; II E. B. 1168, H. L. 
Annolatiom -Consd. Copin v. Adamson, Copin v. Strckchan 
(1874), 31 L. T. 242. Re!d. Stearine, Etc., Co. u. 
Heintzmann (1864), 17 C. B. N. B. 56 ; U.S.A. v. McRae 
(1867), 3 Ch. App. 79; Pickering v. Stephenson (1872), 
L. R. 14 Kq. 322 ; Great Western CoUleries Co. v. Trafalgar 
Colliery Co. (1887), 3 T. L. K. 724 ; Rc Harman, Lloyd v. 
TaMy, [1894] 3 Ch. 607. 


677. Governed by lex loci contractus.] — Tho 

rule applicable to contracts made in one country 

put in suit in the cts. of law of another, is this : 
the interpretation of the contract must be governed 
by the law of the country where the contract was 
made, &> the mode of suing, & the time within 
which the action must be brought, by the law of 
the country in which it is sought to be enforced. 

Where a promissory note was made by deft, in 
Prance, & indorsed in blank by the payee in that 
country, the maker & payee both at the times of 
making Sc indorsing the note being domiciled there : 
— Held: as no action could have been maintained 
upon the note in the French cts. in the name of the 
indorsee, the indorsement according to the law of 
France operating as a procuration only, & not as a 
transfer, so no action could be maintained by him 
in our cts. — ^T rimbbyv. Vignibr (1834), 1 Bing. N.C. 
151 ; 4 Moo. & S. 696 ; 3 L. J. 0. P. 246 ; 131 
E. B. 1075. 

Annotations: — Confld. Rothschild «. Currie (1841), 1 Q. B. 

43 : Lobel v. Tucker (1867), L. H. 3 Q. B. 77 ; Bradlaugb 

V. De Rill (1870), L. R. 6 C. P. 473 ; Smallpage’s & 

Brandon's Ceases (1886), 30 Ch. D. 698. Reid. AJivon v. 

Fumival (1834), 4 Tyr. 761 ; Scott v. Hlklngton (1862), 2 

B. & S. 11 ; Do Grouchy v. Wills (1879), 43 J. P. 818 ; 

Alcock V. Smith, [1892] 1 Ch. 238. 

678 . .] — The law of tlie country where a 

contract is made, or is to be performed, furnishes 
the rules for expounding the nature & extent of its 
obligations ; but the law of the counti-y where it is 
sought t-o enforce performance of a contract 
governs all questions as to the remedy & mode of 
proceeding, including lapse of time. — P ergusson 
V, Fyffb (1841), 8 Cl. & Pin. 121 ; 8 E.B.49,H.L. 
AnnotcUions : — Mentd. Oosskill v. Bower (1863), 32 Boav. 86 ; 

Williamson v. Williamson (1869), 20 L. T. 389 ; Barfield v. 

Loughborough (1872), 8 Ch. App. 1. 

679 . Personal contracts.] — As to contracts, 

merely personal, it is a general rule that questions 
relating to the validity & to the interpretation of a 
contract are to be governed by the law of the 
country where the contract was made, & if a 
remedy for non-performance of a contract is sought 
in another country, the mode of suing. Sc the time 
within which the action mu.st be brought, are to 
be governed by the law of the country in which tho 
action is brought. — C ooper v, Waldegravk 
(Earl) (1840), 2 Beav. 282 ; 7 L. T. 102 ; 48 E. B. 
1189. 

Annotation: — ^Refd. Allen v, Kemble (1848), 6 Moo. P. C. C. 

314. 

680 . .] — It is a principle of international 

law that whoever sues in a ct. of any country must 
take his remedy according to the law of that 
country alone, but a contract must be expounded 
by the law of the coimtry where it was made. — 
The Vernon (1842), 1 Wm. Bob. 316 ; 1 Notes of 
Cases 277 ; 6 L. T. 165 ; 0 Jur. 67. 

Annotations : — Consd. R. v. Keyn (1876), 2 Ex. D. 63. Retd. 

Hervoy v. Fltzpatrlok (1854), 2 Eq. Rep. 444. Mentd. Tho 


a prior oontraot signed at the same 
time, & to be performed in Scotland, 
being a Scottish contract, the ct. 
ooula not entertain the objection that 
by f'renoh law tho contract was void 
for want of stamp. — Valrbt r. Scott 
(1876), 13 Sc. L. H. 622.— SOOT. 

a. NectssUy of tvrUing — Governed 
by lex loci contractus,}— A contract* 
valid where It is made, though not In 
writing, is enforceable in Canada. — 
Grkkn V. Lewis (1867), 26 U. O. R. 
618.~ CAN. 

b. Necessity of regislratum — Con- 
dilional sate made ot^oad — lAmit of 
operation of foreign bur.) — A. sold B. 
a piano in W., U.S.A., on a condi- 
tional sale ogreoraont, which agree- 
ment became an absolute sale according 
to tho law of W., unless registered In 
ten days. The agreement was not 
registered. B. brought the piano to 


Alberta and sold it to C. A. in default 
of payment by B., claimed the piano 
in Alberta from C , under the condi- 
tional sole agreement : — Held : the 
law of W., making tho sale an absolute 
sale unless registered within ton days, 
was limited In operation to purchasers 
in W., & could not be extended so as 
to protect purchasers in Alberta. — 
Cline r. Rcjssrll (1909), 10 W. L. R. 
666 ; 2 Alta. L. R. 79.— CAN, 

PART VII, SECT. 2, SUB-SECT. 4.— A. 

677 1. Governed by let loci contractus, ] 
— In determining the validity. Interpre- 
tation & effect of a contract. & the rights 
& obligations of the parties to it, the 
law of the country in which it was 
entered Into & In which It was to be 
performed should bo applied, in an 
action upon it in emotber oountry. — 
Scandinavian American National 


Bank of Minneapolis r. Kneetjind 
(1914), 27 W. L. R. 346.— CAN. 

677 ii. .1 — An agreement was 

made & executed in IJ.S.A. : — Held : 
its validity & meaning must bo deter- 
mined by U.S. law. — Surdlock v. 
Hannay (1891), 18 R. (Ct. of Seas.) 
663 ; 28 Sc. L. R. 660.— SCOT. 

677 ill. . 1 — Money lenders sought 

to recover on promissory notes given 
by deft, when i*oaident In E. On an 
issue in N.S. as to whether Interest 
charged was oxocsslvo & whether 
the transaction was harsh : — Held : 
the rights of parties must bo determined 
by E. law. — Stuart & Htuart Ltd, 
V. Boswell (1910). 50 N. H. R. 16.— 
CAN. 

0 . AdmiadHlUy of evidence oj 
utage.} — Evideuoe of custom in foreign 
oountry : — Held : inadmissible where 
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Canadian (1842), 1 Wm. Hob. 343 ; General Iron Screw 

OolUory Co. v» Sohurmanns (1860), 1 John & H. 180. 

681, .] — Gibbs v, Fremont, No. 700, 

'post. 

682, •] — (1) Importation of foreign law is 

in the discretion of the ct. ; it should never be 
imported to work injustice. 

(2) Though the lex loci co'rdractQs governs con- 
tracts & their construction, yet the lex fori, where 
they are enforced, governs the remedy. 

A foreign ship ^ving been sold by decree of the 
ct. in a cause of salvage, the proceeds were in- 
sufficient to meet all the claims : — Held : a 
monition should not be enforced against the 
consignees of the cargo to bring in the balance of 
freight at the suit of the foreign master, though by 
the foreign law the master had a lien thereon. — 
The Johannes Christoph (1864), 2 Ecc. & Ad. 93 ; 
Spinks, 60 ; 6 L. T. 661 ; 1 Jur. N. S. 192 ; 104 
E. R. 325. 

Annataiion : — As to (2) Befd. The Soglasie (1854), 2 Ecc. & Ad. 

101 . 

683. .] — In any question as to the meaning 

of a contract, the ct. is governed by the law of the 
place where it was made ; whatever relates to 
remedies under it by the law of the place where it 
is enforced. 

Wliere the mate of a ship belonging to the 
United States had succeeded during the voyage as 
master : — Held : he was entitled on arrival of the 
ship in this country to proceed to arrest the freight 
for wages & disbai*sements under Merchant 
Shipping Act, 1864 (c. 104), s. 191, no objection 
to the ct.’s jurisdiction being made by the American 
Consul upon receiving the usual notice. — ^T he 
Mtlford (1858), Sw. 362 ; 6 L. T. 661 ; 4 Jur. N. S. 
417 ; 6 W. R. 654. 

Annfdatinns : — Folld. The Jouathan Goodhue (1859), Sw. 

524. Conad. The Halley (1867), L. R. 2 A. & E. 3 : The 

Niua (1867), 17 L. T. 391 ; H. v. Stewart, [1899] 1 Q. B. 

964 ; Poll V. Dam bo. [1901] 2 K. B. 579 ; The Togrus, 

[1903] P. 44 ; Re!d. Salt Union v. Wood (1893), 41 W. R. 

301. Mentd. Davldsson w. Hill, [1901] 2 K. B. 606. 

684. If parties subjects of ruling power 

where contract entered into — Or owe temporary 
allegiance.] — (1) The rule governing the interpre- 
tation of a contract made in one country to be 
performed wholly or partly in another country, is, 
that the law of the country where tiie contract is 
made governs as to the nature of Die obligation & 
the interpretation of it, if the parties to the contract 
either arc subjects of a power there ruling, or as 
temporary residents owe that power a temporary 
allegiance. In either case they must he understood 
to submit to the law there prevailing, & to agree 
to its action on their contract. 

(2) It is immaterial that such agreement so to 
be ruled by the lex loci contractds is not so expressed 
in terms ; it is equally an agreement in fact pre- 
sumed de jure, & a foreign ct. interpreting or 
enforcing a contract so made on any contrary nde, 
defeats the intention of the parties, as well as 
neglects to observe the recognised comity of 
nations. 

A pass^inger by an English vessel belonging ^ 
an English co. from Southampton to Mauritius via 
Alexandria & Suez took & signed a ticket, in the 
body of which the engagement of the co. was stated 
to be subject to the conditions & regulations 
endorsed thereon; among which was this clause: 
“ the co. do not hold tiiemselves liable for damage 


to, or loss, or detention of passengers' baggage.” 
A package of baggage being lost dunng the voyage, 
th^assenger sued the co. for damages for the loss : 
— Held : the contract was one to be interpreted by 
the law of England, the place where the contract 
was made. — ^P. &, O. Steam Navigation Oo. v. 
SiiAND (1865), 3 Moo. P. 0. 0. N. S. 272 ; 6 
New Rep. 387 ; 12 L. T. 808 ; 11 Jur. N. S. 771 ; 
13 W. R. 1049 ; 2 Mar. L. 0. 244 ; 16 B. R. 103, 
P. 0. 

Annotations: — As U '1) Befd. Jacobs t>. Gr^dit Lyonuals 
(1884), 12 Q. 3. 589 ; British South Africa Co. v. De 

Boors Consolidated Mines, [1910] 2 Ch. 5()2. As to (2) 
Oonid. The Duero (1869), L. R. 2 A. &; E. 393. Befd. Le 
CJouteur v, L. & S. W. Ry. (1865), 6 B. H. 961 ; Lloyd v. 
Guibert (1865), L. R. 1 Q. B. 115 ; He Mlasouri S.S. Co. 
(1889), 42 Ch. D. 321 ; The Glendarrooh, 11894) P. 226; 
Crosland v. Wrigley (1895), 73 L. T. 60. Generally, Mentd. 
Czech V. Gonorw Steam Navigation Oo. (1867), L. R. 3 C. P. 
14; Leuw v, Dndg^n (1867), 17 L. T. 146 ; Nugent v. 
Smith (1875). 24 W. R. 237 ; Moore r. Harris (1876). 1 
App. Cas. 318. 

635 . Though not expressly agreed to.] — 

P. & O. Steam Navigation Co. v. Shand, No. 684, 
ante. 

686. ,] — In cases arising upon contracts 

entered into in a foreign country the cts. of England 
inquire into &. act upon the laws of foreign countries 
where by express reference or by necessary implica- 
tion the foreign law is incorporated witii the con- 
tract, & proof & consideration of the foi*eign law 
becomes necessary to the construction of the 
contract itself. But in admitting the proof of 
foreign law as part of the circumstances attending 
the execution of the contract, or as one of the facts 
of the existence of a tort, an English ct. applies 
& enforces its own law so far as it is applicable to 
the case established, but will not enforce a foreign 
municipal law, & give a remedy in the shape of 
damages, in respect of an act which by the English 
law imposes no liability on the person from whom 
the damage was claimed. 

In a cause of collision promoted by the owners of 
a Norwegian barque against a British steamer, in 
the nigh Ct. of Admlty. in England, for damage 
done in Belgian waters alleged to have been 
occasioned by the negligent & improper navigation 
of the steam vessel, the owners of the steamship 
pleaded that tte vessel was in charge of a pilot, 
whom they were compelled by the Belgian law to 
employ. The owners of the barque i*eplied that 
by the Belgian law it is provided that the owners o! 
a ship which has done damage to another by 
collision are liable for the damage, notwithstanding 
the vessel was in charge of a compulsory pilot, & 
although the damage was occasioned by his 
negligence or want of skill. The owners of the 
steamer to this plea objected that even if the article 
pleaded were true, they would not be liable in the 
Ct. of Admiralty in England : — Held : the claim 
being founded on a tort committed in the territory 
of a foreign state, the party claiming reparation 
in a British ct. was not entitled to the benefit of 
the foreign law against the admitted provisions of 
the statute law of England & Die practice of the 
High Ct. of Admiralty in respect of compulsory 
pilotage, by which no such liability, as provided by 
the Belgian law, existed, as it was contrary to 
principle & authority to hold that an English 
ct. would enforce a foreign municipal law, & give a 
remedy in tlie shape of damage in respect of an 
act which, according to its own principles, imposed 


the ooutraot wao made in Ontario. — 
Williams v. Corby (1880), 5 A. H. 
026 ; on appeal, 7 S. G. R. 470. CAN. 

d. .1 — Evidence of nsaipo In 

Cwiiada will not affect the oonstimctlon 
of a contract for sale of eroods abroad 
07 partieB domioUed there, unless the 


latter are shewn to have been oognlzaut 
of it. Sc can bo presumed to have 
eontracted with reference to It. — 
Trent Valley Woollen Manu- 
FAOTURINO Oo. t>. OELRIOHS (1894), 23 
8. C. R. 682.— CAN. 

s. .] — Held: usage adopted 


by the trade in Winnipeg was not 
admissible to explain, vary or contra- 
dict any of the terms of an Ontario 
contract. — Sanitary Packing Co. 
Ltd. V . Nichoiron & Bain (1916), 
33 W. L. R. 594 ; 9 W. W. R. 1420.— 
CAN. 
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Conflict of Laws. 


Hect. 2 . — Law governing conlracls: Sub-sect 4, A. 


Foreign power of attorney.] — SeeAimsa'i, Vol. I., 
pp. 296, 297, No. 246. 


no liability on the person whpm the d^ages 
were claimed. — The Halley (1868), L. R. 2 P. 
193 ; 5 Moo. P. C. 0. N. S. 262 ; 37 L. J. Adm. ^ ; 18 
L. T. 879 ; 16 W. R. 998 ; 3 Mar. L. C. 131 ; 16 

Annotaiionn : — €onsd. The Mali Tvo ^ 

356; The M. Moxhain (1876), 1 P. D. p7. The Guy 

Mannoriritr (1832), 51 L. J. 

57 L. T, 326 ; The Mystery, (1»(^^J 1 

V. Kyn» (1,S70). L. It. ft Q. B. 1 ; Podpath r. Allan, The 
Hlbornlfin (1872), L. K. 4 P. C. 511 ; 

Luke of Sutherland, The Panny M. Carvill (1875), 32 L. T. 
120 : The Star of India (1876), 1 P. L. 466 ; Machado r. 
Pontes (1807), 76 L. T. 588 ; The Dallliiffton, (19031 P. 77 ; 
The Penrith Castle, [1918] P. 142. Mentd. Ellis V. 
M’Honry (1871), L. It. 6 O. P. 228 ; The Tasmania (1888), 
13 P. D. 110; The Munster (1896), 12 T. L. R. 264 ; 
S.S. Bcechffrove Co. r. Akl. Fjord of Kristlanla, [1916] 1 
A. C. 364. 


687. Unless contrary intention shown.] — 

Royal Exchange Assurance Corpn. v. Sjorfor- 
SAKRINGS Akt. Veoa, No. 647, ante. 

688 . Contract In England between mer- 

chants resident in England — For delivery in England 
of goods shipped by foreign company — Absence of 
intention to exclude lex loci.] — Defts., a London 
lima, contracted in London to sell to pltfs., mer- 
chants in London, 20,000 tons of Algerian esparto, 
to be shipped by a French co. at an Algerian port, 
at certain prices, according to specified qualities, 
on board vessels to be provided by pltfs. in London, 
&; to be paid for by pltfs. in Ixandon by cash on or 
before arrival of the ship or ships at her or their 
port of destination, less interest at 5 per cent, per 
annum for the unexpired portion of three months 
from date of bill of lading, for the full amount of 
the invoice based on shipping weight. Defts. 
caused to be delivered & were paid for 9,000 tons 
of esparto, but failed to deliver the remaining 
11,000 tons. In an action for this breach of con- 
tract : — Held : the contract was an English con- 
tract, & to be construed & dealt with according to 
the law of this country, & it was no answer to say 
that by the French law, which prevailed at the 
port of shipment, defts, were excused from per- 
forming their contract if prevent^jd from so doing 
by force majeure, viz.t the prohibition by the con- 
stituted authorities of the exjiort of esparto from 
Algeria, by reason of an insurrection A: con.sequent 
hostilities in that country. — Jacobs v. Credit 
Lyonnais (1884), 12 Q. R. D. 589 ; 53 L. J. Q. B. 
156 ; 50 L. T. 194 ; 32 W. K. 7(31, C. A. 

AnnotcUions : — Consd. Cropland v. Wrigley (1H9.5), 73 L, T. 
60. Apld. South Afrioau Breweries v. Kinf?, (1899] 2 Ch. 
173 ; Blackburn Bobbin Co. r. Alien, [19181 i K. B. 540. 
Distd. Indian & General Investment Trust v. Borax Con- 
solidated, [1920] 1 K. B. 539. Coiud. Halil v. Compafila 
Naviera Sota y Aznar, [1920] 2 K, B. 287. Re!d. He 
Miasourl S.S. Co. (1889), 42 Ch. D. 321 ; Ohatonay v. 
Brazilian Submarine Telegraph Go. (1800), 60 L. J. Q. B. 
295 ; British South Africa Co. v. Dc Beers Consolidated Mines, 
[1910] 2 Ch. 502 ; JDynamlt Act, v. Kio Tiiito Co., [1918] 
A. C. 292 ; Naylor, Benzon r. Krairiischc Industrie 
GofieiJfichaft (1918), 87 L. J. K. B. 1066. Mentd. He 
Suso & Slbeth. PJx p. Lever (1887), 18 Q. B. L. 6ei0. 


689. Indian contract made in India — To 
be partly performed in England — English law 
applicable to such part.] — Doulton & Co. v. 
Madras Corpn., [1920] W. N. 221. 

Remedy governed by lex fori .] — See Sub-sect. 5, 
poM. 

Whether contract to be performed within the 
Jurisdiction — For purposes of R. S. C., Ord. 11, 

r. 1 (e).]” Practice & Procedure. 


B. Particular CorUracta, 

(a) Bills of Exchange, Cheques and Promissory 

Notes. 

See Bills of Exchange, Pbomtssoby Notes & 
Negotiable Instruments, Vol. VI., p. 428. 

(b) Contracts of Affreightment. 

See, generally. Shipping & Navigation. 

690. Whether governed by law of flag— Con- 
tract by foreigners abroad — To be performed partly 
abroad & on board ship — Partly by final delivery at 
port of discharge.] — Lloyl v. Guibert, No. % 641, 
arUe. 

691. Language, form, money for freight & 

consignees English — Ship, shipowners, charter- 
party & port of destination German — Contract 
precise in language.] — The Patria, No. 645, ante. 

692. Charterparty partly In English & 

partly in German — Entered into by master of 
German ship with Germans abroad — To take cargo 
to England.] — The master of a German ship while 
at Constantinople by a chartcrpai'ty, partly in 
English & partly in German, & entered into with 
Germans, chartered his ship to take a cargo from 
Taganrog to England, Havre or Ilamburgb : 
Held : the contract must be construed according 
to German law. '-The Express (1872), L. K. 3 
A. & E. 597 ; 41 1.. J. Adm. 79 ; 26 L. T. 956 ; 1 
Asp. M. L. C. 355. 

Annotation: — Mentd. Tho Dannobroff (1874), 31 L. 1. lod, 

093 , Cargo shipped by British subjects 

under EngUsh bills of lading— Foreign ship— Sale 
of cargo at port of distress.] — Cargo was shipped by 
British subjects on board a German ship for 
carriage to England under Englisli bills of lading. 
During the voyage the master liad sold part of 
the cargo at a port of distress without instructious 
from the shippers A an action was commenced for 
short delivery :—Ueld : the master was entitl(.*(l 
to deal with it according to the law of tho Hag ; A 
such sale was justiliable by German law, as he had, 
after taking the best advice he could obtain, sold 
the cargo in tho honest belief that ho was acting for 
the best for all parties in the emcripiicy whicli had 
arisen. — The August, [1891] P. 328 ; 60 L. J. 1 . 
57 ; 66 L. T. 32 ; 7 Asp. M. L. C. 110. 

Annotation: — CoilBd. Tho Industrie, 11891] U. 58, 

094 , Charterparty made In England — In 

English language & form.] — Defts., who were 
British subjects, chartered pltf.’s ship, whieh 
was a German ship A was under a German captain, 
for the carriage of certain rice in bags from abroad 
to a port in England for orders. The charterpaiiy, 
wdiich was made in London, between clefts. A the 
agents of pltf., who was a German subject, was m 
the English language, A contained all the uimal 
provisions to be found in an English charterparty, 
A also provided that all freight was to be paid ciii 
right delivery of cargo in the Unitcjd Kingdom in 
cash as customary. The ship, haying met with 
bad weather on the voyage, put into a port of 
distress, A tho captain, acting on the advice of 
surveyors sold 746 bags of rice. In an action by 
the shipowner to recover freiglit on the bags of rice 
so sold : — HeM : the charterparty must bo treated 
as an h]nglish contract, A the question whether 
freight was payable must be determined not by 


PART VII. SECT. 2, SUB-SECT. 4.— 
B. (b). 

f. Whether governed by law of flag 
— Bill of lading made in America — 


J71 Englifth language d: fonn.] — Timber 
WOH Mhipped from a port in America 
to East London in a British ship. The 
bills of lading contained expressions 
peculiar to English Law. In au action 


for frohfiit Held : the contract 
contained in tho bills of lading must 
bo Interpreted according to B. Law. — 
MiTCHELii, CoTrs A Co. V. Railways 
Comr., 11905J T. 8. 319.— S. AF. 
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the law of the flag, but according to English law, 
under which no freight was recoverable in respect 
of cargo not delivered at the port of destination. — 
The Industrie, P. 68 ; 63 L. J. P. 84 ; 70 

L. T. 791 ; 42 W. R. 280 ; 7 Asp. M. L. 0. 457 ; 6 
B. 681, 0. A. 

695. Governed by lex loci contractus — Bill of 
lading made In Prance.] — A bill of lading made in 
Prance is governed by French law. — ^B lanciiet v. 
Powell’s Llantivit Collieries Co. (1874), 
Ij. B. 9 Exch. 74 ; 43 L. J. Ex. 50 ; 30 L. T. 28 ; 
22 W. B. 490 ; 2 Asp. M. L. C. 224. 

Annotation : — Mentd. Parsons v. New Zealand Shipping Co., 

[10011 1 K, B. 548. 

590 , Bill of lading made In England — By 

master of English ship.] — By a bill of lading made in 
England by the master of an English ship certain 
packages of tea were to be delivered from the ship’s 
deck, where the ship’s responsibility should cease, 
at the port of Montreal unto the G. T. By. Co., & by 
them be forwarded thence per railway to the 
station nearest to Toronto, & at that station 
delivered to the consignees or to their assigns. 
The instrument contained, in addition to a long 
list of excepted special risks, whether arising from 
negligence or otherwise, the following condition : 

“ No damage that can bo insured against will bo 
paid for, nor will any claim whatever be admitted 
unless made before the goods are removed.” In 
an action in the Superior Ct. in Lower Canada 
against the shipowner for the value of damage done 
to the packages during tlie voyage, it appeared that 
same wore landed, placed in certain shipping sheds, 
removed therefrom to railway freight-sheds in 
Montreal, & finally delivered to the consignees in 
Toronto. No notice of damage was given until 
thirteen days after the delivery was completed : — 
Held : { 1 ) the condition though in its first clause 
limited to insurable damage, clearly applied as 
regards its second clause to all damage, whether 
ajipvarent or latent, which could by examination 
of the packages, conducted with reasonable care 
skill at the place of removal, have been discovered ; 
(2) the bill of lading in this case was a contract to 
be gov(?rned & interpreted by English law, & no 
substantive defence arising from delay in making 
tlu^ claim could be made apart from the express 
condition contained tlierein, notwithstanding the 
provisions of Art. 1 680 of the Canadian Civil Code. 
— Moore v. Harris (1870), 1 App, Cas. 318 ; 45 
L. J. P. C. 55 ; 34 L. T. 519 ; 24 W. B. 887 ; 3 
Asp. M. L. C. 173, P. 0. 

Annotation : — to (1) Beld. Wiener v. Wilsons Sc Furness* 

Leyland Lino (1910), 102 L. T. 716. 

697. In English language & form - 

Given by master of ship registered in Holland & 
carrying Dutch flag.] — Pltfs. shipped goods on 
board one of defts.’ ships under a bill of lading 
which was in the English language & form, & 
described defts. by their corporate name, ifc wJiich 
excepted amongst other things collision & accidents, 
loss or damage from any act, neglect or default 
whatsoever of the pilots, master or mariners or 
other servants of the co. in navigating the ship. 
The goods wei’e lost by the ship coming into 
collision on the high seas with another ship belong- 
ing to defts., &. the jury found that, though both 
ships were in fault, the chief blame was to be 
attached to the second ship. Deft, co., which was 
composed entirely of English shareholders, in 
addition to being registered in England as a limited 
co., was also registered in Holland as a Dutch co., 
which was in fact a bare trustee of the ships for the 
English CO. The ships also were registered as 
Dutch ships, &> carried the Dutch flag. Such 
registration was for the purpose of trading to & 


from Dutch ports. The ships were not watered 
under the Merchant Shipping Acts as British ships. 
In an action to recover the value of the goods, 
based, first on the contract to carry safely contained 
in the bill of lading, &, secondly, in tort : — Held : 
(1) so far as the action was based on contract, 
defts., as ownei*s of the first ship, were relieved 
from liability for the negligence of their servants 
on board that ship by reason of the exceptions in 
the bill of lading, which was an English contract, 
& must be coristiaed accordingly ; (2) defts. were 
not liable either expressly or impliedly under the 
bill of lading, which had reference only to the 
carrying ship, for the negligence of their servants 
on board the second ship ; (3) defts., as owners of 
both ships, were liable in tort, & the action, 
viewed as an action of tort, came within Jud. Act, 
1873 (c. 66), s. 25 (9) ; & the Admlty. rule as to 
dividing the loss when both ships in collision were 
to blame was applicable, so defts., as owners of 
both ships, would have been liable for the whole 
amount of the loss, but as they were exonerated by 
the exception in the bill of lading from the share 
of the loss occasioned by the negligence of those 
navigating the carrying ship, they wore only liable 
for the other half of the loss occasioned by the 
negligence of those on board the second ship ; 
(4) both the ships were English & not Dutch ships, 
notwithstanding that they were registered in 
Holland as Dutch ships & carried the Dutch flag, 
inasmuch as the nationality of a ship depended upon 
the question of ownership, 

(5) The question of torts committed in a foreign 
country was discussed. (See No. 77(5, post).— 
Chartered Mercantile Bank of India v. 
Netherlands India Steam; Navigation Co. 
(1883), 10 Q. B. D. 521 ; .52 L. J. Q. B. 220 ; 48 
L. T. 546; 47 J. P. 260; 31 W. B. 445; 5 
Asp. M. L. C. 05, C. A. 

Annotations: — As to (1) Consd. Jacobs v. Cr6dlt Lyonnais 
(1881), 12 Q. U. D. 589. Distd. The Anprust. 118911 P. 328, 
Keid. The Industrie, 11894 J P. 58 ; British South Africa Co. 
V. De Boors Cousolklatcd Mines, [1910) 1 Ch. 354. As to 
(3) Consd. Tongrariro S.S. n. Drumlanrig: S.S., The Drum- 
laurig, [1911 i A. C. 16. Retd. Woodley v, Mlohell (1883), 11 
y. B. D. 47. As to (5) Retd. Davidason v. Hill, [1901 J 
2 K. B. 606. Generally. Mentd. Wilsou Sons v. The 
Xantho (188^), 12 App. Cas. 503 ; Leduc v. Ward (1888), 
20 Q. B. i). 475 ; The Englishman Sc The Australia, [1894] 
P. 239. 

698 , Charterparty made in England — In 

English language & form.] — The Industrie, No. 
694, ante. 

699. — Partly illegal by foreign 

law.] — An English firm in July, 1918, chartered a 
Hpanish steamship from the ownci^s, who were a 
Spanish firm, to carry a cargo of jute from 
Calcutta to Barcelona at a freight of £50 per ton, 
one half to be paid to the owners in Ix)ndon on 
the vessel sailing from Calcutta the balance to 
be paid at Barcelona by the receivers of the cargo, 
as to one half on arrival of the steamship & the 
remainder concurrently with the discharge. The 
fi*eight payable at Barcelona was to be paid in cash 
or approved bills at charterers’ option at the 
current rate of exchange for bankers’ short bills on 
London. The charterparty, which was made in 
London, was in English on the charterers’ own 
form, & the charterers’ liability to pay freight waa 
thereby preserved. The charterparty also con- 
tained an arbii. clause under which disputes were 
to bo decided by commercial men in Ix)ndon. The 
steamship sailed from Calcutta & half of the freight 
was duly paid. She arrived at Barcelona on 
Dec. 28, 1918, & a sum of money was paid in 
sterling by the receivers of the cargo. By a decree 
of the Hpanish Ck>mmission of Supplies, dated 
July 2, 1918, confirmed by a Boyal Proclamation 
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CONITJCT OF LaIVB. 


AnnaUUum : — ^Mentd. Akt. General Gordon v. Capo Copper 

Co. (1021), 20 Com. Cos. 289. 

700. Governed by lex loci solutionis — Charter- 
party in English language & form — Ports of call for 
orders & final delivery English — Foreign ship 
chartered abroad by Englishmen.] — German 
ship while in a German port, was chartered by a 
charterparty m the English language by English 
charterers, & the ports of call for orders & of final 
delivery of cargo were Englisli. On a question of 
delay in delivery of cargo : — H eld : the contract 
must be governed by English law. — The San 
Roman (1872), L. R. 3 A. & E. 583 ; 41 L, J. Adm. 
72 ; 26 L. T. 948 ; 1 Asp. M. L. C. 347 ; affd. on 
other grounds, nom. Anderson v. San Roman 
(Owners), The San Roman (1873), L. R. 5 P. 0. 
301, P. C. 

(c) Policies of Insurance. 

See. generally. Insurance. 

701. Marine insurance — Construed according to 
English law — Policy effected with English under- 
writers by English merchant — Goods shipped in 
foreign ship.] — A policy of marine insurance was 
effected willi English underwriters by an English 
merchant upon goods shipped in a French ship, & 
it was thereby provided that general average was 
to be payable as per judicial foreign statement. 
The ship was damaged by a collision, & put into 
port for repairs, the cargo, however, being uninjured. 
The master not having funds to do the necessary 
repairs, gave a bottomry bond on ship, freight & 
cargo. The ship freight proving insufficient to 
satisfy the bond, the assured had to pay the 
deficiency in order to obtain possession of bis 
goods : — Held : the policy was not to be construed 


' accoraance wun Aroiiraiion Act, iwv (c. 4U), con- 
dition precedent.] — Spurrier v. La Cloche, No. 
644, arUe. 

705. Fidelity guarantee — Governed by English 
law — Lloyd’s policy issued on Instructions from 
abroad — Contribution from co-insurers in England.] 

— Pltfs., an American insurance co., issued a policy 
by which they covenanted to pay an American bank 
for any loss or damage, occasioned by the dis- 
honesty of any of the employes according to an 
amount appended to each name in a schedule. 
Among the employ^ guaranteed was one K., who 
was guaranteed up to 2,500 dollars. The bank also 
took out a policy at Lloyd’s for £40,000 by which 
the underwriters were to be liable for loss caused 
by the dishonesty of employes, &; also for loss 
sustained by the loss or destiniction on the owners’ 
premises of bonds, banknotes, etc., owing to fire 
or burglary. K. made defalcations to the extent 
of 2,680 dollars, & the bank claimed from pltfs. the 
full amount of the insurances, viz», 2,500 doUai’S, 
leaving a balance of 180 dollars. The bank claimed 
180 dollars on the Lloyd’s policy, which was paid. 
The present action was brought by pltfs. against 
deft., who was one of the underwriters on the 
Lloyd’s policy, for contribution in respect of the 
loss :~~Held : (1) the case was governed by English 
law ; (2) deft, was liable to pay a proportion of 
the whole loss of 2,680 dollars in the ratio of 2,680 
& 2,500. — American Surety Co. op New York 
V. Wriohtson (1910), 103 L. T. 663 5 27 T. L. R. 
91 ; 16 Com. Cas. 37. 

{d) Contracts relating to Immovables. 

706. Governed by lex loci contractus — English 
contract to give mortgage on foreign land — Treated 


PART VII. SECT. 2, SUB-SECT. 4.— 
B. ( 0 ). 

g. Genera* rule — Lex loH enn- 
traciua .] — A policy haying been pre- 

£ ared In U.S.A. where defte. were 
kcorporated, 8c tranemltted to their 
agent in Canada with whom pltf. 
Insured : — Held : the law of C. should 
govern, the contract being ln_fact 
made in C. — Meagukr v. 


Insurance Co. (1861), 20 U. C. R. 
007.— CAN. 

708 i. Life insurance — Governed by 
lex loci aolulionis .] — A contract of 
life insurance entered into by a 00 . 
whose head office is in O., the policy 
having issued from the bead office Sc 
proviaiug for payment of the insurance 
money there, must be construed Sc 
carried out In accordance with 0. law. 


although assured lived in M., Sc applied 
there to a local agent for tlie insur- 
ance. — National Trust Co. v. Huohieb 
(1902), 22 C. L. T. 101 ; 14 Man. L. R. 
41.— CAN. 

PART VII. SECT. 8, SUB-SECT. 4 .— 
B. (d). 

h« Governed by lex loci contractus — 
lex loci rei sffes. ]— Contracts dls- 
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as EngUsli moHgag 6 Inter partes.] — British 
South Africa Oo. v, Bb; Brers Oonsomdatbd 
Mines, Ltd., No. 861, ante. 

See, also, Part IV., Sect. 2, sub-sect. 3, ante. 

707 , Agreement made In Scotland — ^For 

discharge of mortgage of lands in Demerara.] — ^An 
agreement made in Scotland for the discharge of a 
mtge. of lands in Demerara by bills payable in 
Scotland is a Scottish contract, & is to be inter- 
preted according to the law of that country. 

A., being resident in Demerara, mortgaged a 
plantation in the colony to B. for £6,000, & such 
further sums not exceeding £50,000, as B. might 
advance, such mtge. to have prox>ortionate rank 
Sc preference with one for which A. had given an 
obligatory bond of prior date, & which was after- 
wards made, to C., a merchant at Glasgow, for 
£14,000, & such further sums not exceeding 
£50,000 as C. might advance. By an account 
subsequently stated between A. & C., it appeared 
that A. was indebted to C. in the sum of £30,000, 
inclusive of the original mtge. of £14,000, in pay- 
ment of which A. gave O. ten bills or promissory 
notes, upon which C. ultimately received £15,000 
& interest. No further advances were made by 
B., but A. being indebted to D., also a merchant 
at Glasgow, an agreement was entered into for the 
payment of B.*s mtge. by D., to whom a transfer 
thereof was made. The estates of A. having been 
sold pursuant to an order of the Supreme Ct., & 
all claimants advertised to come in, C. put in his 
claim for £15,000, the balance due on his mtge. 
with interest. The representatives of D. also put 
in their claim for £59,766, the amount of advances 
made by D. to tlie mtgor. inclusive of the £6,000 
& interest : — I/eld : the representatives of D. were 
only entitled under the security assigned to him 
to tlie amount of £6,000 Sc interest. Sc B. was 
entitled to lank pari passu witli that security to 
the amount of £14,000, there being no evidence of 
appropriation by A. of the sums already paid, 
which were therefore indefinite payments. — 
Campbeix V. Dent (1838), 2 Moo. P. 0. G. 292 ; 12 
E. 11. 1016, P. G. 

AnnntaHon : — Mentd. Bank of Africa v. Cohen, [1909] 2 
Ch. 129. 

Jurisdiction of court over contracts relating to 
immovables.] — See Part TV., Sect. 2, sub-sect. 4, 
ayite, 

(e) Other Contracts, 

Marriage settlement.] — See Part XII., Sect. 2, 
sub-sect. 1, E., post. 

Bottomry bond.] — See Admiralty, Vol. 1., pp. 
124-126, Nos. 304-314, 316, 317 ; Shippinc Sc 
Navigation. 

General average — Construction & effect of foreign 
adjustment clause.] — See Insurance. 

Carriage — Of passengers’ luggage.] — See 
Garriers, Vol. VIII,, p. 56, No. 368. 

Of goods — By forwarding agent.] — See 

Garriers, Vol. VIII., p. 7, No. 11. 

posing of real estate or immovables are 

J rovorned, as to their validity, by the 
aw of the country in vvliicli £he estate 
is situated, Sc by the law of the place 
wJiere the contract was made. — 

Belanger V. Mann (1886), 11 Q. L. H. 

71.— CAN, 

J. Ooveriutd by loH rei sites — 

Lease of latUl.] — Pltfs. leased, l>y a 
deed made in N.S.W., certain lands 
situated In F. to deft. Both parties 
were resident &. domiciled in N.S.W. 

The lease was not registered in accord- 
ance with the law of F. : — Held : 
the lease being governed by the lex 
loot rei sUtB» was void for non-regist>ra- 
tion. — Johnson r. Bill yard (1890), 

11 N. S. W. L. R. 319 ; 7 N. S. W. W. N. 


By Ma.]- Shipfinq Sc Naviga 

TTON. 

Sale of goods .] — See Sale of Goods. 


Sub-sect. 5. — Enforcement of Oontbaotb. 

708. Jurisdiction of court to enforce — Contract 
to be performed in England — Submission to Juris- 
diction — Effect of prior decree by foreign court.] — 

(1) A decree for an account in a ct. of concurrent 
jurisdiction abroad is not a bar to a suit in this 
country. 

Pltf., a domiciled Englishman, in Nov., 1852, 
entered into a contract at Genoa with defts., a 
Sardinian Societa Anonima, whereby his firm was 
to procure in England shares in deft. co. for the 
pur^se of building ships to ply between Genoa & 
the Brazils. Pltf.’s firm were to build seven ships, 
with a commission of £5 per cent, on the cost of 
construction. Sc defts. were to exonerate the 
English shareholders from the amounts coming due 
from them, which were to be devoted to the build- 
ing of the ships. In Nov., 1857, pltf.’s firm dis- 
honoured some of defts.’ bills, whereupon defts. 
commenced proceedings in the Tribunal of Com- 
merce at Genoa, to which pltf. appeai’ed. At that 
time four vessels had been built. In 1859 pro- 
ceedings were commenced by pltf.’s firm against 
agents of defts. in London in respect of a sum of 
£7,000 as insurance money on one of the ships, Sc 
in 1860 defts. filed a bill against pltf., claiming 
this sum, &; in that suit an arrangement was made 
whereby pltf. was at liberty to proceed with the 
action, & the money was ordered into ct. This bill 
chai'ged that the Tribunal of Commerce at Genoa 
was not a fitting or satisfactory tribunal for the 
determination of the dispute, Sc prayed for an 
account of all transactions between the parties, Sc 
consequential relief. Deft, co, were in course of 
liquidation abroad : — Held : (2) defts. could not 
withdraw this suit from the jurisdiction of the ct. ; 
although the contract was executed abroad it 
was to be peHormed in this country; all the 
materials for taking an account were here. Sc, 
although dcft|S. were beyond the jurisdiction of the 
ct,, they had appeared, & had so far submitted to 
its jurisdiction ; (3) pltf. was entitled to compensa- 
tion for loss of contract. — Pietboni v. Trans- 
atlantic Co. (1807), 17 L. T. 303, L. C. 

709. Agreement in English for purchase of 

foreign ship.] — An Englishman entered into a con- 
tract in the Englisli language in Hamburg with a 
native of Hamburg for the purchase of a Hamburg 
vessel then on a voyage, whose port of discharge 
was in this country, a deduction from the price to 
be made for any damage over the ordinary wear 
Sc tear. On the ship’s arrival at its port of dis- 
charge, deft, refused to comply with the terms of 
the contract : — Held : the ct. liad jurisdiction in 
the matter Sc specilic performance of the contract 


27. AUS. 

k. ConstrucMon of terms of 

offer .] — White Cliffs Opal Minks, 
Ltd. V. Miller (1904), 4 H. K. N. 8. W. 
150 ; 21 N. 8. W. W. N. 65.— AUS. 

l. Trust settlement in 

Saoiiish form --Estate in t:icotland.]- 
Whero a trust sottloment W'as oxecutetl 
aooordlug to Scots form by a Scots- 
man possessed of a landed estate in 
S., tho trustees being all resident in 
S., & tho trust being intended to be 
oarried out t.hore : — Held : the deed 
must be construed according to tho 
law of S., although testator was 
designed therein as resident at Vienna 
8c had not been in 8. for many years 
before his death. — TIainsfori) v. 


Maxwell (1852), 14 Dunl. (Ct of 
Soss.) 450 ; 24 Sc. Jur. 221 ; 1 Stuart, 
398.— SCOT. 

m. Lease sporting 

over Scottish estate — In English form.]^ 
A Scots proprietor lot shooting 8c 
fishing rights over his estate to an 
Englishman : — Held: the lease, al- 
though executed in England, in 
English form, was to be construed 
according to Soots law, 8c it was 
inadmissible to refer to extrtnsio 
facts to show that tiie parties Intendi^ 
it to bo construed according to English 
law. —Mackintosh v. May (1895), 
22 K. (Ct, of Sees.) 346 ; 32 Sc. L. R. 
269 ; 2 S. L. T. 471.— SCOT. 
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Conflict of Laws. 


Sect. 2. — Law governing contracts: Suh-sects. 6 

could be decreed, & plif. wa« entitled to an in- 
junction restraining deft, from removing or other- 
wise disposing of the vessel. — Hart v. Herwig 
(1873), 8 Ch. App. 860 ; 42 L. J. Ch. 457 ; 29 
L. T. 47 ; 21 W. K. 603 ; 2 Asp. M. L. C. 63, 
L. JJ. 

Annotation : — Mentd. Burn V. Herlofson & Slemensen, The 
Faust (1«87), 5B L. T. 722. 

Enforcement of Illegal contracts.] — See Sub-sect. 
6, post. 

Procedure governed by lex fori.]— iS'ee Part XVI., 
post. 

710. Remedy governed by lex fori.] — T bimbey 
V, ViONiER, No. 677, ante, 

711. .] — (1) The law of a country, where 

a contract is to be enforced,, must govern the en- 
forcement of such contract. 

Where bills were drawn & accepted, & became 
due in Franco, but the acceptor, a Scotsman, 
before such bills became due, returned to Scotland, 
& there continued till his death : — Held : more 
than six years having elapsed between the time of 
the bills becoming due & the action being brought, 
the Scottish law of prescription applied, & its 
effect was not prevented by the fact that the payee 
had taken legal proceedings in France during the 
absence of the debtor, & had obtained judgment 
against him. 

(2) A ct., which is called on to enforce a foreign 
judgment, may examine into that judgment to see 
whether it has been rightfully obtained or not. — 
Don V, Lippmann (1837), 5 Cl. & Fin. 1 ; 7 E. K. 
303, n. L. 

Annotations: — As to (1) Consd. The Vernon (1842). 1 
Wm. Rob, 316 ; The Milford (1858). Sw. 362 ; Liverpool 
Marine Oedlt Co. v. HunttT (1868), 3 Oh. Aup. 476. Apld. 
Ilaasicn v. Dixon (1906), 96 L. T. 32. Redd* FergusHOu v. 
FylTo (1841), 8 CJ. & Fin. 121 ; Balu v. Whitehaven & 
Furness Ry. (1850), 3 H. L. Cos. 1 ; Duncan v. Can nan 
(1854), 18 Beav. 128; JefTerys v. Boosey (1854), 4 
H. L. Cos. 815 ; The Johannes Christoph (1854), 2 
Ecc. & Ad. 93 ; The ZoUvereiu (1856), 27 L. T. O. S. ICO ; 
Kx p. Kidd (1861), 3 Do G. F. & J. 640 ; De La Rosa v. 
Prieto (1864), 16 C. B. N. H. 578 ; Liverpool Marino ('redit 
Co. V. Hunter (1868), 37 L. J, Ch. 386 ; The M. Moxham 
(1875), 1 P. 1). 43; Hamlyn r. Taliskor Distillery, [1894) 
A. C. 202. Mentd. Harris v. Quine (1869), 10 B. & S. 
644. As to (2) Refd. Abouloff v. Oppenlieimer (1882), 52 
L. J. Q. B. 1. Generally, Mentd. Cope v. Doherty (1858), 

2 De G. & J. 614 ; Gurdyal Singh Faridkote, 11894J 
A. C. 670 ; Emanuel v. Symou, 11908J 1 K. B. 302, 

712. .] — Cooper v. Waldegrave (Earl), 

No. 679, ante. 

713. .] — Fergusson V. Fypfe, No. 678, 

ante. 

714. .] — The Vernon, No. 680, ante, 

715. .] — The .Tohannes Christoph, No. 

682, ante, 

710. Breach of negative covenants in 

foreign contract — Injunction to restrain granted.] — 

A lady, not of age, & her father by writing signed 
in a foreign country agreed with a theatrical 
manager to sing at his theatre for a definite period. 
By a clause subsequently acceded to & signed by 
her agent, & to which she & her father afterwards 
assented, she engaged not to use her talents at any 
other theatre, nor in any concert or reunion, public 


or private, without the written authorisation of the 
manager. The lady engaged with the manager of 
a rival theatre to sing at his theatre within the 
defined period, & her debut was announced in the 
usual public advertisements. Upon motion in a 
suit by the manager against the lady, her father & 
the manager of the rival theatre, it was objected 
that the positive & ne^tive terms formed but one 
agreement, & that, as it had been settled that the 
ct. could not by injunction enforce the positive 
term that the lady should sing, it could not enforce 
the negative stipulation : — Held : although it was 
a foreign contract, pltf. was entitled to the in- 
junction without refei*ence to where the contract 
was entered into, or what might be the remedies, or 
forms of procedure in other countries on it. — 
Lumley V. Wagner (1852), 5 De G. & 8m. 485 ; 19 
L. T. O, S. 127 ; 64 E. K. 1209 ; affd. on other 
grounds, 6 De G. M. & G. 604, L, 0. 

Annotations : — Mentd. Paris Cliocolate Co. v. Crystal Palace 
Co. (1855), 3 Sm. & G. 119 ; Fechter v. Moiitgroniery 
(1863), 33 Boav. 22 ; Ehrman v. Bartholomew, 11898] I 
Ch. 671 ; Chapman v. Westerby (191.3), 68 Sol. Jo. 50. 

717. Deposit of insurance policy as security 

for advances — Lien.] — In 1833 A., domiciled in 
Jersey, deposited with B., domiciled in England, a 
policy of insurance effected in Jersey, upon A.’s life, 
for the sum of £499, as security for the sum of £210 
advanced by B. to him. This transaction took 
place in England. No notice of the deposit was 
given to the insurance office, who afterwards, upon 
a false representation of the loss of the policy, 
delivered to A. a duplicate of the policy, wliich in 
1853 he by deed assigned to his wife, from wliom he 
had obtained a judicial sentence of separation de 
hiens, in consideration of the sum of £400, alleged 
to have been paid by her to him. Notice of tliis 
assignment was given to the insurance office. A, 
or Ids wife paid the premiums till A.’s death. In 
1838 A. became insolvent, made a cessio honomm 
of his i^Toperty, but no proof of B.’s debt was 
registered by him under A.’s insolvency. In an 
action brought in Jersey by A.’s wife against the 
insurance office to recover the amount of tlio policy, 
B. intervened & claimed a lion under the deposit 
with him by A. of the original policy: — HcM : 
(1) as B.’s domicil was English, & the contract 
made in England, B. had by the English law a lien 
upon the policy ; (2) the cessio honor um made by 
A. in Jersey did not affect such lien ; (3) in the 
absence of evidence whether the assignment to 
A.’s wife was bond fide & for a valuable considera- 
tion without notice of the deposit of the original 
policy to B., the cause should be remitted back to 
the ct. iii Jersey for further proof upon these 
points, with a declaration that, if the evidence 
established the title of A.'s wife, she had a pre- 
ferential title to B., but, if otherwise, her title was 
to be considered as subsequent to B.’s charge on 
the policy for the principal & interest of his debt. — 
Lis Feuvre v, Sullivan (1855), 10 Moo. P. 0. C. 

1 ; 14 E. K. 389, P. C. 

718. Action by master of foreign ship — 

For wages & disbursements.] — The Milford, No. 
683, ante, 

719. .] — In an action by the 


PART Vll. SECT. 2, SUB-SECT. 5. 

710 i. Remedy aovemed by lex fori .] — 
QueHtious relatloer to the remedy or 
distinct from those relating to the 
morita fall more properly under the 
lex fori, but It is often difficult to draw 
the line between the two olasncs of 
queBtlonB. — Stewabt V. Ryall (1887), 

S. O. 146.— S. AF. 

710 ii. .1 —The law of a country 

where it 1 b sought to enforce a contract 


must be applied in determining the 
remedies upon it & the procedure to 
enforce such remedies. — 8cANi>iNAViAN 
American National Bank of Min- 
neapolis V. Kneeland (1913), 24 
W. L. R. 587 ; on appeal, 27 W. L. U. 
346.— CAN. 

710 iii. .1 — Robertson’s Trcstek 

V. Bairds (1852), 14 liunl, (Ct. of Sess.) 
1010 ; 24 Sc. Jur. 623.— SCOT. 

n. What ammnis to breach 


of contract within jurisdiction.] — Pltf. 
remitted biUs of oxchange to R. in 
England. Before the bills became 
due R. was declared bkpt. in E., & 
deft., as his official assignee, received 
the proceeds of the bills : — Held : 
non-pa 3 rment of the money was not a 
breach of '* a contract made wholly 
or in port ** within New Brunswick, 
& proceedings could not be taken 
(imrafuHt deft, under 18 Viet. c. 25. — 
Crank v, Cazenovk (I860), 4 AH. 578. 
—CAN. 
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master of a ship for wages &> disbursements the 
lex fori applies & not the lex loci contractuSt & a 
f ordgn master has a maritime lien for his wages up 
to the date of the arrest of the ship, — The Tagus, 
[1903] P. 44 ; 72 L. J. P. 4 ; 87 L. T. 698 ; 19 
T. Li. R. 82 ; 9 Asp. M. L. 0. 371. 

AnryfMion: — Uentd. Tho Petone, fl917J P. 198. 

See, further t Admiralty, Vol. I., p. 137, No. 450, 
ei seq* 

720. Damages not awarded contrary to — 

Though recoverable by foreign law.] — The Halley, 
No. 680, ante, 

721. Right of unnamed principals to sue 

In England — Suit against foreigners carrying on 
business abroad — Subject to right of set-olf.] — 

Pltfs., merchants at Havana, employed D. & Co., 
commission agents at Havana, to sliip & consi{^ 
good.s for sale to defies., the bankers <fe agents in 
London of D. & Co. Defts. knew nothing of 
jiltfs., & only dealt with I). & Co., & the goods 
wore consigned in tho name of i). & Co., & all tho 
shipping documents were in their names. The 
general course of business between D. &; Co. & 
defts. was for defts. to make advances to D. & Co. 
on general account, on the understanding that 
D. & Co. should remit them cash, bills or goods to 
cover such advances. On .July 28, 1881, defts. 
received a telegram from D. & t-o. requesting them 
t/O insure the goods in question. Tho next day 
defts. wrote in reply, acknowledging the telegram, 
<S:. stating that they liad taken out a provisional 
policy for the amount named. On Aug. 9 defts. 
received a letter from D, & Co. written on July 24, 
which informed them that there was an unnamed 
principal, who were in fact pltfs. This letter defts. 
answered on Aug. 10. The policy was perfected 
in the usual way on Sept. 18 on behalf of all parties 
interested. I). Ac Co. failed a few days before 
Sept. 18. Tho goods were lost at sea, but before 
tho underwriters paid defts. the insurance moneys, 
pltfs. claimed to be entitled to the proceeds of the 
policies. Defts. knew of this claim, but claimed to 
I’etain & set olT the policy moneys against the 
balance due to them on the general account 
between them Ac D. Ac Co. To an action by i^ltfs. 
for the insurance moneys the defence was that 
there wtis no privily of contract between pltfs. & 
defts. ; t hat the cont ract bet ween D. Ac Co. Ac defts. 
was gf)verned by the Spanish law which prevailed 
at Ilavaiia, Ac by which defts. were entitled to 
treat D. Ac Co. as piincipals ; Ac that there was a 
well-known course of business between foreign con- 
signors Ac liondon merchants for the latter to make 
advances to the former against goods Ac shipping 
documents, on the terms that the London mer- 
chants were entitled to hold the proceeds of all 
goods so consigned, or, if they were lost at sea, tho 
insurance moneys against any balance that might 
be due to them on their general account current 
with the consignoi*s : — Held: (1) the contract 
between D. Ac ('o. Ac defts. was governed by 
Eiiglish law, Ac the persons who could sue Ac be 
sued on that contract in England must also be 
determined by J<lnglish law ; (2) by English law it 
was settled that jpltfs., as unnamed principals, 
could under the cu'cumstances sue defts., Ac the 
fact that pltfs. were foreigners carrying on business 
abroad made no diJIei'encc ; (3) the alleged usage 


of trade was not proved Ac pltfs. were entitled to 
tho insurance moneys, freed from the claims of 
defts., but subject to any set-off which D. & Co. 
might have against pltfs. for the balance due from 
them to D. A^ Co. on the account current between 
them. — Maspons Y Hekmano v. Mildred (1882), 
9 Q. B. D. 530 ; 51 L. J. Q. B. 604 ; 47 L. T. 318 ; 
30 W. R. 862, 0. A. ; affd, on other grounds, sub 
nom, Mitjored v, Maspons (1883), 8 App. Gas. 
874, H. L. 

Annotation : — Msntd. Kaltenbach v. Lewis (1886), 10 App. 

Cas. 617. 

722. Right to sue on English contract 

made abroad — Not affected by liquidation of defen- 
dants abroad.] — C ape Copper Co., Ltd. v. Comp- 
TOiR D’Escomptb Ac Soci^A Indubtrielle 
ET COMMERCIALE DES MbTAUX At LAVASSEUR 
Ac Lengarre, Mason Ac Barry v. Comptoir 
D’Bscompte (1890), 6 T. L. R. 464. 

723. Action maintainable in England on 

valid contract made abroad — Though no remedy 
provided by foreign law.] — H ansen v . Dixon, No. 
661, ante, 

Necessity for compliance with Statute of 

Frauds.] — See Nos. 671, 672, ante. 

Whether action barred by Statutes of Limita- 
tion.] — See Part XVI., Sect. 6, poet 


Sub-sect. 6. — Legality op Contracts. 

A, Contracta illegal by their Proper Law. 

724. Enforceable in England — Contravention 
of trade laws.] — In an action against the owner of a 
ship for non-delivery to consignee of gold sliipped 
from Portugal; — Held: (1) the fact that the 
export of gold was forbidden by the law of 
Portugal could not alter the right of an English 
subject, unless there had been a particular determi- 
nation in his case ; (2) a usage in such trade for 
the master, Ac not the owner, to be entitled to tho 
freight, would not prevent the owner being liable 
on the bill of lading ; (3) where there was a trading 
ship concerned in a voyage, it must be considered 
in the nature of a common carrier. — Boucher v. 
Lawson (1736), Cunn. 144 ; Lee temp. Hard. 85, 
194 ; 94 E. R. 1116. 

Amwtations : — As to (2) Refd. Yates v. Hall (1786), 1 

Term Hop, 73 ; Aehiiiall v. Wood (1857), 3 Jur. N. S. 232 ; 

Jackson v. S.8. Blanche, [1908) A. U. 126. 

725 , Violation of fiscal law.] — The cts. of 

this country will not refuse to administer Justice 
between joint importers of any article of commerce 
merely upon proof that in the production or 
exportation of such article some fiscal law of the 
country of produce has been violated. 

A. & B., British subjects, purchased & repaired 
an American-built ship, on a joint speculation, 
with a view to employing her in the trade between 
tho two coimtries, until an opportunity should 
occur for reselling her to advantage ; for which 
purpose they procured her to be registered in the 
United States in tho name of C., a citizen of that 
country, upon a false declaration that she was 
bond fide tho sole property of C. After the ship had 
made several voyages, B., who had had the manage- 
ment of her, attempted to exclude A. from ms 
share in the speculation, At, in spite of the dissent 

outered into in America, defender 
UT erred that tlio contraot was by the 
lex loci contradua illegal 6r. pleaded 
“ forum non cumpetens ** : — Held : the 
plea was bod, for defoudor had failed 
to sliow the existence of any more 
convenient forum, — Clements v, 
Macaulay (1860), 4 Maeph. (Ot. of 
Sess.) 683.-H5COT. 


PART VII. SECT. 2, SUB-SECT. 6.— A. 

o. General rule..] --When a party 
w sued on a contract made in a foreijfu 
country, tho et. will prosuine it is a 
lofftu contract according to the law’ of 
tiiut country, unleHs the contrary bo 
proved ; tho onus of sucdi proof lies 
on tho party objecting to ils legality. — 

J. — VOL. XI. 


V. Kitchen (1854), 3 1. C. L. li. 
613 ; 6 Ir. Jui*. 218. — IR. 

p. Contract made abroad — CompC’’ 
tcncc of Scottish court to decide tsswes.] — 
In an action by one American against 
auothor against whom arrestments 
had boon used “ jurUdictionisfundamUe 
causa/* for implement of a contract 
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Sect 2* — Tmw governing contracts: Sub-sect 6, A.f 
B., a <£? D.] 

of A., sent her on another voyage to America : — 
Held: oven supposing the declaration above- 
mentioned & the registration thereby effected to 
have been a fraud upon the American law, & the 
subsequent employment of the ship so remstered to 
have been a fraud upon the English Navigation 
Laws, such fraud would not prevent A. from main- 
taining a suit against B. for an account & payment 
of his share of the realised profits of the speculation, 
& an inquiry should be directed as to what had 
become of the ship since she was sent on her last 
voyage, & what was her value when so sent, with a 
view to making B. personally liable for such value 
in case either the ship or the proceeds of her sale 
should not be ultimately forthcoming. — Sharp v, 
Taylor (1849), 2 Ph. 801 ; 14 L. T. O. S. 1 ; 41 
E. R. 1163, L. C. 

Annotationa : — Conid. Sykes v. Beadon (1879), 11 Oh. D. 
170. Befd. Coyle v, AUeyne (1854), 2 W. IL 382 ; WilUams 
V. Trye (1864), 2 Eq. Hop. 766 ; Sheppard e. Oxenford 
(1855J, 1 K. & J. 401 : Ualli e. Univer^ Marine Insoe. 
(1861), 2 John. Sc H. 159 ; Slohel v, Raphael (1864), 3 
New Rep. 662 ; Becston v. BeoHion (1875), 1 Ex. D. 13. 
Mentd. Liveri)ool Corpu. v. Wright (1859). John. 359 : 
Pare v. Clegg (1861), 4 L, T. 669 ; Be South Wales Atlantic 
S.S. Co. (1876), 2 Ch. D. 763 ; Briber©. Savage (1886). 16 
Q. B. D. 363 ; Rawlings ©. Genorid Trading Co., [1921] 1 

K. B. 635. 

726. Unenforceable in England.] — When the 
subjects of a foreign country enter into an agree- 
ment conformable to the laws of their own country, 
they cannot by a subsequent agreement contravene 
such laws, & an agreement to such effect cannot be 
enforced. — Hulle v, Heiohtman (1802), 4 Esp. 
75 ; 2 East, 146 ; 102 E. R. 324. 

Annotations: — Mentd. Collins v. Price (1828), 2 Moo. & P. 
233 ; Thomas v. WlllianiR (1834), 3 Nev. & M. K, B. 546 ; 
Prlokett V. Badger (1856), 1 C. B. N. S. 296 ; Button v. 
Thompson (1860), L. R. 4 C. P. 330. 

Whether enforceable in England — Breach of 
stamp laws,] — See Sect, 2, sub-sect. 3, ante. 

B. Contracts illegal by Lex loci coniracius. 

727. General rule.] — Defts. were incorporated 
in 1830 by special Act for the purposes of making 
& working the S. Ry., & were emijowered to fix 
the sum to be charged by them in respect of small 
parcels not exceeding 100 lbs. weight each, as to 
them should seem proper, provided always that 
these provisions should not extend to articles, 
matters or things sent in large aggregate quantities, 
although made up of separate Sc distiuct parcels, 
such as bags of sugar, rice Sc the like, but only to 
single parcels unconnected with parcels of a like 
nature which might be sent upon the railway at the 
same time. By a later Act it was enacted that 
the charges by the above Act, among others, 
authorised to be made for the carriage of any goods 
etc., to be conveyed by the co. or for the use of any 
steam power or carriage to be supplied by the co., 
should be at all times charged equally to all 
persons, & after the same rate per mile, etc. Pltf. 
collected parcels in France, Sc made them up into 
packed parcels, Sc the railway co. charged him 
double for such parcels. Pltf. commenced an 
action for overcharge: — Held: (1) ho could not 
treat the contract made by him abroad as a nullity 
Sc claim to alter it, after receiving the consideration 
for which the price was paid, by fixing a lower 
price ; (2) the lex loci contractus was the means of 


deciding whether there was illegality in the con- 
tract, Sc according to the law of France there was 
nothing illegal in It. — ^Branley v. South Eastern 
By. Oo. (1862), 12 0. B. N. S. 63 ; 31 L. J. 0. P. 
286 ; 9 Jur. N. S. 329 ; 142 E. B. 1066 ; sub nom. 
Bramley V. South Eastern Ry. Oo., 6 L. T. 468. 
Annotaiions : — As lo i\) Beld. Q. W. Ry. y. Sutton (1869), 

L. H. 4 H. L. 226. GmeraXty, Mentd. Baxeni^e e. 
G. W. Ry. (1863), 14 O. B. N. a 1 ; Sutton v. S. B. Ry. 
(1865), L. R. 1 Exoh. 32. 

728. Contract made abroad — ^Liability to 

criminal prosecution — Not enforced in England.] — 

To a bill to carry into effect a contract made in a 
foreign country, Sc to take an account on the foot- 
ing of such contract, deft, pleaded that by the law 
of such foreign coimtry the contract between the 
parties thereto was illegal Sc void, Sc would subject 
such parties to crimined prosecution ; — Held : this 
was a good plea in bar to the relief sought by the 
bill. — Heriz V. Riera (or De Casa Ribra) (1840), 
11 Sim. 318 ; 10 L. J. Oh. 47 ; 6 Jur. 20 ; 69 E. R. 
896. 


C. Contracla illegal by Lex loci solutionis. 
Legality of contracts generally, see Contract. 

729. Smuggling — Seller assisting in smuggling 
goods into England — Goods packed in particular 
manner — Not enforceable in England.] — ^An action 
cannot be maintained by several partners for goods 
sold by one of them living in Guernsey, Sc packed 
by him in a particular manner for the purpose of 
smuggling, though the other partnei*s, who resided 
in England, knew nothing of the sale, for it is a 
contract by subjects of this country made in 
contravention of the laws. Sc tliis case must be 
considered in the same light as if all the partners 
lived in England. —B iggs v. Lawrence (1789), 3 
Term Rep. 454 ; 100 E. R. 073. 

Afinotations : — Apld. Clugas v. Penal uiia (1701 ), 4 Term Rop. 
466. Bold. Kaufman v. Gerson, [10031 2 K. B. 114. 
Mentd. Lisrhtfoot v. Tenant (1706), 1 Bos. & P. 551 ; 
Bauerman v, Radonius (1798), 7 Term Hep. 663 ; Fairlio 
V. HastingB (1804), 10 Ves. 123 ; Hodfirson v. Temple 
(1813), 6 Taunt. 181 ; Langton v. Hughes (1813), 1 

M. Sc S. 593 ; Botham v. Benson (1818), Gow, 45 ; Goss v. 
Watllngton (1821), 3 Brod. & Bing. 132; CJiflord t\ 
Burton (1823), 8 Mooro, 0. P. 16; Pollecat v, Angell 
(1835), 2 Cr. M. 8c R. 311 ; Wharton v. Wright (1845), 1 
New Praot. Oas. 296 ; Abbot v. Rogers (1855), 16 C. B. 
277 ; Jeffrey v. Bamford, [1021] 2 K. B. 351. 

730. .] — ^An inhabitant of 

Guernsey cannot recover in the cts. of this country 
the price of goods sold by him tlierc, if he knew it 
to be the buyer’s intention to smuggle the goods 
into England, & gave him assistance for that 
purpose. — Clugas v. Penaluna (1791), 4 Term 
Rep. 460 ; 100 E. R. 1122. 

Annotations : — Mentd. Lfghtfoot ©. Tenant (1796), 1 Bos. & P. 
551 ; Langton v. Hughes (1813), 1 M. Sc S. 593. 

731. .] — ^A vendor of goods 

abroad having packed them up by order of the 
buyer in a particular maimer, for smuggling them 
into this country. Sc knowing at the time that they 
were to be smuggled, cannot recover the value of 
them against the buyer, although he was not 
concerned in the lisk of importing the goods 
in this country. — Waymell v. Reed (1794), 6 
Term Rep. 699 ; 101 E. R. 336. 

Annotatiffns : — Mentd. Lightfoot v. Tenant (1796), 1 

Bos. Sc P. 551 ; Langton v. Hughoa (1813), 1 M. & S. 693 ; 
PoUocat V. Angeill (1835), 2 Or. M. &: E. 311. 

782. Mere knowledge of seller that goods 

to be smuggled into England — Smuggling not 
essential part of contract — Enforceable in England.] 


PART VII. SECT. 2, SUB-SECT. 6.— C. 

a. Contract founded on foreiyn 
law creating lien on Canadian land — 
V<Ad db inuio.] — Held : a foreign legis* 
lature could make no law creating a 
lien on retd eetato in Ganada, Sc any 
oontraci’ founded on such a considera- 


tion was void ah initio. — Gknksbs 
Mutual Insuranoe Co. v. Wkstman 
(1852), 8 U. 0. R. 487.— CAN. 

r. Contract for services to he 
perf ormed abroad — Illegal abroad — Not 
mforceable in Canada .} — A contract 
by a physician duly qualified by the 


laws of Queboo, where he is domiciled, 
to render professional services in 
U.S.A., whore he is prohibited from 
practising, is illegal, Sc charges for 
such servlooB are not recoverable 
in the cts. of Q. — Ruoa v. Lewis 
(1900), Q. R. 17 8. C. 206.— CAN. 
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— foreifipier selling delivering goods abroad to a 
British subject may recover the price, although he 
knows, at the time of the sale & delivery, that the 
buyer intends to smuggle them into this country. — 
Pellboat v. Angbix (1835), 2 Or. M. & B. 311 ; 
1 Gale, 187 ; 6 Tyr. 946 ; 4 L. J. Ex. 326 ; 160 
B. B. 136. 

AnTiotations : — ^Consd. Seymour v, London & Provincial 

Morin© Insce. (1872), 41 L. J. O. P. 193. Befd. Sharp v. 

Taylor (1849), 14 L. T. O. S. 1. 

783. Contract for delivery in England — For 
purpose illegal by English law—? Geo. 1, c. 21 — 
Not enforceable In England.] — To debt on bond 
deft, pleaded that the bond was given to secure 
payment of the price of goods agreed to be sold 
& delivered in London by pltf. to deft., to be by the 
latter shipped to Ostend, & thence roshipped for the 
Bast Indies, & there trafficked "with clandestinely : 
— Held : the plea was a sufficient bar to the action, 
the case being within 7 Geo. 1 , c. 21, wliich avoided 
all contracts for supplying cargoes to foreign ships 
in such a trade. — I^igutfoot v. Tenant (1796), 
1 Bos. & P. 5.51 ; 126 E- B. 1059. 

Annotations: — Consd. Langton v. Huerhes (1813), 1 M. & S. 

693 ; Gas l.hfht Sc Coke Co. v. Tumor (1839), .5 Bing. N. O. 

606; Hobbs v. Henning (1864), 17 0. B. N. 8. 791: 

Seymour v. London Sc Provincial Marine Insce. (1872), 41 

L. J. C. P. 103. Reid. Fisher v. Bridges (1854), 3 E. & B.. 

612. 

734. Contract for delivery abroad — For purpose 
Illegal by foreign law -Enforceable In England.] — 

The value of paper made for forging assignats 
upon to be exported to France may be recovered 
in our cts., although pltf. knew for what purposes 
the paper was to be applied. — Smith v» Makconnay 
(1796), Peake, Add. Cas. 81, N. P. 

735. Champertous agreement made abroad — 
To be carried Into effect in England — Not enforce- 
able In England — Though legal by lex loci con- 
irnntiic.l — An agreement entered into in France, 
but intended to be carried out in England, of such 
a nat ure flial., if entered into in England, it would 
have been void for champerty, cannot be enforced 
in England. 

Pltfs., who were merchants residing in Paris, 
agreed in Paris with deft., a solicitor residing 
practising in London, that the latter should 
take proceedings in their names to recover a debt 
due to them from one W. The proceedings were 
all to bo taken at the risk & expense of deft., who 
was to have no claim for them against pltls. 
Deft, was to keep, for expenses A honorarium, 
onc-half of the sum which ho might recover from 
W. Deft, sued W. in an English ct. & W, paid 
to him £500 for the debt & £170 for costs. Deft, 
paid £300 to pltfs. & retained the remainder, 
whereupon pltfs. brought an action against him 
for the balance of the £600 : — Held : the agi’ee- 
ment was void, & deft, was remitted to his ordinary 
rights of an attorney upon a valid retainer, & was 
entitled to retam the £170 paid to him for costs 
by W., & a further sum of £40, fo\md upon taxation 
to be due to him from pltfs. for additional costs 
as between attorney & client, & pltfs. were conse* 
quently entitled to a verdict for £160. — Gbell v. 
Levy (1864), 16 C. B. N. S. 73 ; 9 L. T. 721 ; 
10 Jur. N. S. 210 ; 12 W. B. 378 ; 143 E. B. 1062. 
Annotations: — Distd. Kaufman ©. Gerson, [1903] 2 K. B. 

114. Coxuid. Dynamlt Act. v, Rio Tint© Co.. [1918] 

A. 0. 292. Retd, tie Tbomas, Jaquess v. Thomas (1894), 

10 T. L. R. 367. Mentd. Wild v. ^pson, [1919] 2 K. B. 

544. 

736. Contract on foreign ship — Part perform- 
ance In England illegal — Unqualified medical 


practitioner — Medical Act, 1868 (c. 90).] — Deft., a 
foreigner, was the medical officer of a foreign 
ship lying in the Thames, & he entered into a 
contract with pltf., an English medical man, but 
not a registered practitioner, under Medical Act, 
1868, for the latter to attend the crew of the ship, 
& to supply them with medicines. In an action 
by pltf. to recover for work & services, & medicines 
supplied under this contract: — Held: (1) pltf., 
not being registered under the Act, could not 
recover, & the fact that the contract was made on 
board a foreign ship made no difference ; (2) the 
Act was part of the lex loci of this country. — D b 
LA Bosa V. Prieto (1864), 16 C. B. N. S. 678 ; 
4 New Bep. 463 ; 33 L. J. C. P. 262 ; 10 L. T. 
767 ; 10 Jur. N. S. 861 ; 12 W. B. 1029 ; 2 Mar. 

L. C. 67 ; 143 B. B. 1253. 

Annotation: — Mentd. Howarth v. Brearley (1887), 19 

Q. B. D. 303. 

787. Shipment of arms to foreign country — 
Prohibition on importation.] — Pltf. insured with 
defts. arms &> ammunition for delivery at certain 
ports in the Persian (iulf, under a policy which 
covered capture at sea. The goods were seized 
& confiscated by an English man-of-war, acting, 
it was alleged, on behalf of the Persian Govt., 
under an edict passed in 1881, but which had never 
been enforced so long as the duty demanded for 
import of such goods was paid, proliibiting the 
importation of arms & ammunition into Persia : — 
Held: (1) pltfs. could recover on the policy, 
because fhere had been in fact no wilful conceal- 
ment on their part from the underwriters of the 
risk of seizui‘e, for, if tliey knew of the edict, they 
had no reason l/o suppose that it would be enforced 
so long as the duty payable was forthcoming ; 
(2) the policy was not void, as being on goods 
shipped for an illegal venture ; for the importation 
of sucli goods into Persia was neither contri^y 
to the law of Persia as that law was in practice 
administered, nor illegal by the law of the country 
of the assured, England being at the time in amity 
with Persia. — F raois, Times & Co. v. 8 ba Insur- 
ance Co., Ltd. (1898), 79 L. T. 28 ; 47 W. B. 119 ; 
42 Sol. Jo. («4 ; 8 Asp. M. L. O. 418 ; 3 Cora. Oas. 
229. 

Annotation ; — Generally, Mentd. Sea luscc. v. Carr (1900), 

6 Com. Cas. 11. 

738. Carriage of goods to foreign country — 
Agreement made in British territory for rebates on 
freight — Penalties imposed by foreign law — No 
excuse for non-performance.] — An agreement 
made in British territory to allow rebates upon 
freights paid for the carriage of goods by sea bo a 
foreign country cannot be repudiated, after the 
goods have been carried & the freights paid, on 
the ground that payment of the rebates would 
subject tlic ship-owners to penalties imder legisla- 
tion of the foreign country. — T rinidad Hhipitng 
C o. V. Alston, [1920] A. C. 888 ; 89 L. J. P. C. 
185 ; 123 L. T. 476 ; 36 T. L. B.. 654 ; 15 Asp. 

M. L. C. 31, P. C. 

Contract violating revenue laws of country where 
contract to be performed.] — See Nos. 668, 669, 
670, 726, anie. 

D, Contracts illegal by Lex fori. 

739. General rule— Not enforceable in England — 
Though valid by lex loci contractus.] — When a 
ct. of one country is called upon to enforce a con- 
tract entered into in another, it is not enough that 
the contract should be valid according to the law of 


PART VII. SECT. 2, SUB-SECT. e.—D. 

739 1, Oenerat rvlt — Not enforceaibJe — 
Thouoh valid by Ux loci oonir actus .} — 
A contract made abroad in contempla- 


tion of an object unlawful in New 
Zealand, thouirn valid by the lex loci 
contractus, ia not enforceable in N.Z. — 
Klatzbr r. Caselberq Sc Co. (1909), 


28 N. Z. L. R. 994,— N.Z. 

t. Contrary to putAic policy — 
Agreement to oust jurisdiction oj 

D D 2 
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Sect. 2 . — Law governing contracts : Sub-sec t 6, L 

the latter, for if any part of the contract be incon- 
sistent with the law & policy of the former, the 
contract will not bo enforced, even as to another 
part of it which may not be open to this objection, 
& may be the only part remaining to be performed. 

Where an Englishman married a Frenchwoman, 
& they resided in France, where their children 
were bom, & suits were instituted between them in 
both countries, & were compromised by an agree- 
ment, of which part was that the wife would facili- 
tate proceedings for a divorce, & another part was 
that one of the children should remain with his 
mother, & a third part related to the payment 
of an allowance to the wife : — Held : even supposing 
the parties to be domiciled in France, & tlie 
agreement to be governed by French law, & to be 
valid according to that law, & to have been 
performed fis to the parts which were invalid 
according to English law, it could not be enforced 
here as to any pai^t of it. — Hope v. Hope (1857), 
8De G. M. & G. 731 ; 20 L. J. Ch. 417; 29 
L. T. O. 8. 4 ; 3 Jur. N. S. 454 ; 5 W. K. 387 ; 
44 E. K. 572, L. J,l. 

Annotations: — Consd. Saxby r. Fulton, [19001 2 K. B. 208. 
Refd. Childers v, ChiUlors (1857 ), 00 L. T. O. S. 3 ; Kaufman 
V. Oorson, [1004 | 1 K. B. 501 ; Dynaiuil Act-, v. Ilio Tinto 
Co., [1018] A. C. 202; Aksionairuoyo Obschestvo A. M. 
Luther v. yagor, [1021 J 3 K. B. 532. Mentd. Be Matthew’s 
Hettmt. Trusts & Trustee Act, 1850 (1868), 6 Jur. N. 8. 
184 ; Vansittart v. Vansittart (1868), 4 K. & J. 62 ; Jie 
Matthews (1850), 7 W. It. 224 ; Tharsis Sulphur & Copper 
Co. V. Soci6t6 Industrielle et Cornmeroiale dcs M6taux 
(1889), GO L. T. 924. 

740. (1) If an agreement 
contrary to the policy of the English law is entered 
into in a country, by the law of which it is valid, 
an English ct. will not enforce it. 

(2) The principles on which the ct. acts in 
enforcing judgments of a foreign ct. discussed 
(see No. 1040, post). 

Deft., a Swiss subject, entered into an agree- 
ment with the pltfs., French subjects residing in 
France, when he was in France on a temporary 
visit he being then domiciled in Switzerland but 
residing in England. Pltfs. afterwards obtained 
judgment against him in a French ct. for breach 
of tlie agreement, lie was not in France at the 
commencement of, or at any time during, the 
action, & he had no notice of the proceedings 
though pltfs. knew his address in England, where 
he was then still re.siding :~~HeId : the judgment 
could not be enforced by an English ct. — H ousillon 
V. lioiJSiLLON (1880), 14 Ch. I). 351 ; 49 E. ,T. Ch. 
338; 42 L. T. 079; 44 J. P. 603; 28 W. R. 
023. 

AnnoUUwns : — As to (1) Folld. Fcyorick r. Ilubburd (1902), 
71 L. J. K. B. 600. Consd. Emonuol v. Hyiiiou, [1008] 
1 K. B. 302 ; Dynainit Act . r. Rio Tinto Co., [1918] A. C. 202. 
Apia. Be Macartney, Macfarlano v. Macartney, [15»21] 
1 C'h. 622. Refd. Pemberton v. Hughes, [1800] 1 Ch. 
781 ; Kaufman v. (Jci'flon, [1004] 1 K. B. 501; Saxby 
V. Fulton, [1909] 2 K. B. 208. As to (2) Consd. Qurdyal 
Simrli r. Faridkoto, [1894] A. C. 670 ; (iavin Cibnon r. 
Gilmon, [10131 3 K. B. 370. Refd. Gulard v. l)e Clermont 
& Donner, [1914] 3 K. B. 145. (Henerally, Mentd. Ilavics 
V. Davle^J (ISH7), 36 Ch. I). 369 ; Mills v. Dunliam, I1891J 

1 Ch. 676 ; Badi^'cbe Anilin Und Soda Fabrik v. Schott, 
Soflrnor, [1892J 3 Ch. 447 ; Mocnich v. Fene.stre (1892), 
67 L. T. 602 ; Nordenfelt v. Maxlid Nordenfelt Gimp & 
Ammunition Co., [1894] A. C. 536 ; Haynes v, Doman, 
[1899] 2 Ch. 13; Moulie v. Owen, [1907] 1 K. B. 746 ; 
Nort.h-West.ern Salt (’o. r. Electrolytic Alkali Co. (1912), 
107 L. T. 439 ; Eastas v. Russ, [1014] 1 Ch. 468 ; Goldsoll 
r. Goldman. [1014] 2 Ch. 603 ; Morris v. Saxelby, [1015] 

2 67 ; Millers v, Steedman (1015), 84 L. J. K. B. 
2057. 

741. .] — An English ct. will 

not enforce a foridgn contract, though valid by 

Canadian courts — Made abroad ,] — 

Whore an action is cognisable by 
Canadian cts. on agreement to oust 


the law of the country in which it was made, m 
cases where the ct. deems the contract to be in 
contravention of some essential principle of justice 
or morality. 

Pltf., who was domiciled in a foreign coimtry, 
sued on a contract made in that country between 
himself & deft., a woman likewise domiciled there, 
whom ho had coerced into signing the contract by 
threats of a criminal prosecution against her 
husband for an offence which he had committed, 
the consideration for the contract being that pltf. 
would not prosecute the husband. Evidence 
was given to the effect that the contract was not 
invalid by the law of the country in which it was 
made : — Held : even assuming that to be so, the 
ct. would not enforce a contract so procured. — 
Kaufman v, Gebson, [1904] 1 K. B. 691 ; 73 
L. .T. K. B. 320 ; 90 L. T. 608 ; 52 W. R. 420 ; 
20 T. L. R. 277 ; 48 Sol. Jo. 290, C. A. 

Annotations : — ^Apld. Soci6t6 Dea Hotels H(iunls (Soc. Anon. ) 

V, Hawker (1913), 29 T. L. R. 678. Consa. Dynamit 

Act. V. Ilio Tinto Go., [1918] A. C. 292 ; Aksionairnoye 

Obschostvo A. M. Luther v. Sugor, [1921] 3 K. B, 632. 

Refd. Moults V. Owen, [1907] 1 K. B. 746 ; Saxby v, 

Fulton. [1909] 2 K. B. 208. 

742. If contrary to essential or moral 
interests — Not mere Invalidity.] — Me Fitzgerald, 
SuRMAN V, Fitzgerald, No. 297, ante, 

743. Contrary to public policy — Slave trade — Not 
recognised nor approved by English courts.] — 8. 
purchased a negro slave in Virginia ; lie came to 
England &- brought the slave with him ; the slave 
escaped & persons employed by 8. seized hkn & 
he was placed on board a ship bound for Jamaica. 
On an application for his rel<‘ase under a writ of 
habeas corpus Held : he must be discharged, 
for altliough slavery may be recognised & law^ful 
in the colonies it is not allowed or approved of by 
the law of England. Hommerheit’s Case (1772), 
20 State Tr. J . 

Annotations: — Distd. B. v, ThamCB Ditton (1786), 4 

K. B. 300 ; Forbea v. Cochrane (1824), 2 B. & C. 448. Consd. 

The Hluvo Grace, R. v. Allen (1827), 2 Haiu:. Adm. 94 ; 

Canadian i^riHoners’ Case, Watson’s Case, Be Parker, 

H. V, Batchcldor (1830), 3 State Tr. N. H. 063. Refd. 

Worms V. De Valdor (1880), 49 L. J. Ch. 261. Meutd. 

Jeflerys r. Boosey (1864), 4 H. L. Cas. 816. 

744. Contract legal by lex loci con- 

tractus — Slave Trade Act, 1843 (c, 98).] — Defts., a 
CO. of British subjects domiciled in England, but 
working mines in Brazil, agreed to sell ceitain 
slaves to pltf., a Brazilian resident, & domiciled 
in Brazil, where slavery was allowed. The slaves 
were acquired by defts. in Brazil after the passing 
of Slave Trade Act, 1824 (c. 113), & before the 
passing of Slave Trade Act, 1843. A large number 
of the slaves were purchased tlie others were 
the (jhildren & offspring of those acquired by 
purchase : — Held : the contract was legal, & might 
be enforced in this irountry, on the ground that 
s. 5 of tlie latter Act permitted the sale of slave.s, 
the holding of whom was not prohibited by any 
Act of Pai’liament, & no statute prohibited the 
holding of the slaves in Brazil, even though the 
purchasing of them there might be a felony in a 
British subject. — Santos v. 1llid(4E (1800), 

8 C. B. N. S. 801 ; 29 L. J. C. P. 348 ; 3 L. T. 155 ; 

0 Jur. N. S. 1348 ; 8 W. R. 705 ; 141 E. R. 1404, 
Ex. Ch. 

Annotations : — Consd. Kabfman v. Gerson, [1903] 2 K. B. 

114 ; iiynamit Act. v, Rio Tinto Co., 11918] A. O. 292. 

Refd. Branlcy v. S. K. Ry. (1862), 12 C. B. N. 8. 63 ; 

Kills V. M’Htmry (1871), L. R. 6 C. P. 228. Mentd. 

Aksiouairnoyo ObBclie.stvo A. M. Luther v. Sagor, [1921] 

3 K. B. 532. 

746. Agreement for collusive divorce — 

Ashkstob l^ACKixa Co. (1913), 24 
O. W. R. 151; 4 O. W. N. 872 ; 9 
H. L. R. 631.— CAN. 


IheJr jurJfifllction, even if made In a 
foreign place, is contrary to publiii 
policy & void, — C akvetu r. Railway 
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Governed by Sc valid by foreign law — Not enforce- 
able in England.] — Hope v. Hope, No. 739, 
ante, 

746. Champertous agreement made abroad 

— Valid by lex loci contractus — Not enforceable In 
England.j—OitELL v. Levy, No. 735, ante, 

747. Contract obtained by duress abroad — 

Threat of prosecution — Not enforceable in England.] 
— Kaufman v, Gerson, No. 741, ante, 

Cheque obtained by duress abroad .] — See 

Bills of Exchange, I^romissory Notes & 
Negotiable Instruments, Vol. VI., p. 130, No. 
2785. 

748. Trading with the enemy — Validity 

determined by English law.] — An English co., 
owning cupreous ore mines in Spain, on various 
dates prior to the outbreak of the war between 
Great Britain & Germany, contracted to sell to 
tliree German cos. large quantities of this ore, to 
be slapped from Spain to llotterdarn, or certain 
other Continental ports, Sc to be delivered to the 
several buyers by instalments extending over a 
numbei‘ of years. Eacli of the contracts contained 
a suspensory clause providing that, if owing to 
strikes, war or any other ciause, over which the 
sellers had no control, they should be prevented 
from shipping or delivering the ore, the obligation 
to ship & deliver should be suspended during the 
continuance of the impediment for a reasonable 
time afterwaj'ds, Sc the clause contained a corre- 
sponding provision in favour of the buyers, suspend- 
ing the obligation to receive in the like event. At 
the date of the outbreak of war some of the con- 
tracts had been partially ex<;cuted, the others were 
wholly executory. The contracts with one of the 
German cos. were in English form ; those, with the 
two other cos. wenj made in Germany & were in 
the German language. The English co. by actions 
commenced under Legal }^roc;f*edings against 
Enemies Act, 1915 (c. 3(3), claimed declarations 
that all the contracts were abrogated on Aug. 4, 
1914, by the existence of a state of war between 
Great Britain & Germany \- -Held : (1) apart from 
the suspensory clause, tJio contracts were abro- 
pited on the outbreak of war inasmuch as they 
involved trading with the enemy ; (2) the suspen- 
sory clause, assuming that it applied to a war 
between the countries of the contracting parties, 
was void as against public policy as tending to 
the detriment of this country & the advantage of 
the enemy country ; (3) in the absence of evidence 
to the contrary, the presumption was that the law 
of Germany was the same as the law of England ; 
(4) assuming that these contracts were valid by the 
law of Germany, the question whether tliey were 
void as against public policy was to be determined 
by the law of this country.- -Ertel Bieber & Co. 

V, Rio Tinto Co., [1918] A. C. 200 ; 87 L. J. K. B. 
531 ; 118 L. T. 181 ; 34 T. L. R. 208, H. L. 
Annotations: — As to (1) Distd. Dyiiamit Act. v. Rio Tinto 

Co., (19181 A. C. 269. Consd. Fried Krupp Akt. v. Orconora 
Iron Ore Co. (1919). 88 L. J. Ch. 304. Refd. Blackburn 
Bobbin Co. v. Allen, 119181 1 K. B. 540 ; Central India 
Mining Co. v. Socl6t6 Colonial Anversolse, (1920J 1 K. B. , 
753. As to (2) Refd. lie Badisohe Co., Re Bayer Co., Etc., 1 
(1921] 2 Oh. 331. As to (3) Apld* Naylor, Beuzoii v, 
KrainiBchelndustrieGescUschafL (191812 K. B. 486. Refd. 
Guaranty Trust Co. of New York v. Hannay, [19181 
2 K. B. 623. Oencrally, Mentd. County Hotel & Wine 
Co. 1 ?. L. & N. W. Ky., [1918] 2 K. B. 251. 


749. .] — Until the contrary be 

proved, the general law of a foreign State is 
presumed to be the same as the Jaw of this country. 
Assuming, however, that tin* ct. had lieard evidence 
as t/O German Jaw A had decided as a matter of 
fact that according to German law the force niajeure 
clause in the contract covered the case of war 
between the United Kingdom & Germany, & 
that there was nothing contrary to German 
public policy in the clause so interpreted, this 
would not, in my opinion, conclude the matter in 
applts,* favour. Whenever the cts. of this country 
are called upon to decide as to the rights & liabili- 
ties of the parties to a contract, the effect on such 
contract of the public policy of this country must 
necessarily be a relevant consideration. Every 
legal decision of our cts. consists of the application 
of our own law to the facts of the case as ascer- 
tained by aijpropriate evidence. One of these 
facts may be the state of some foreign law, but 
it is not the foreign law but our own law which 
effect is given, whether it be by way of judgment 
for damages, injunction, order declaring rights 
& liabilities or otherwise. If the policy of our 
law renders it unlawful for a subject of the Grown 
to contract with a foreigner that if war break out 
between this country & the State of whieh the 
foreigner is a subject the latter shall be indemnified 
against or be relieved from or receive compensa- 
tion for a loss which he would otherwise incur, no 
subject of the Crown can be allowed to evade the 
rule by entering into such a contract out of the 
jurisdiction & stipulating expressly or impliedly 
that the contract shall be governed by a foreign 
law. It is clear that in deciding under I^egal 
Proceedings against Enemies Act, 1915 (c. 36), 
as to the effect of the war on the rights Sc liabilities 
of the parties to a contract it is the effect of the 
war according to English law which is to be 
determined or declared, Sc it follows, in my opinion, 
that the rights Sc liabilities in question are also the 
rights Sc liabilities of the parties according to 
English law. The force rnajeure clause in the con- 
tract in question, even if valid according to German 
law, must be held void in the cts. of this country 
as contravening a general rule of public policy. 

If this be so, tJie suggested ground for distinguishing 
this case from the case of Ertel Bicher c£; Co, v. 
liio Tinto Co, (No. 748, ante) entirely breaks down 
(IjORD PaRIvKR op W ADDINGTON), — DYNAMIT ACT. 

V, Rio Tinto Go., [1918] A. G. 292 ; 87 L. J. K. B. 
549 ; 118 L. T. 191, H. L. 

Annotation -Reid, Guaranty Trust Co. of Now York v. 
Hannay, [1918] 2 K. B. 623. 

Performance of contract becoming 

illegal by declaration of war.] — See Gontract. 

generally. Aliens, Vol. II., 

pp. 162-188. 

750. Gaming — Money lent abroad for gaming 
purpose — Not illegal by foreign law — Recoverable 
in England.] — Gambling debts contracted in this 
country, as well as the securities given for them, 
are void Sc cannot be recovered. But money won 
at play, or lent for the purpose of gambling, in a 
country where the games in question ai‘e not 
illegal, may be recovered in the cts. of this country. 
Where an unascertained portion of a balance of 


746 i. Champertous agreement 

made abroad.] — Pltf., an attorney in 
Chloago, in 1910 obtained the oxeoutiou 
by deft, of an affreernont in writing, 
purporting to retain pltf. to iuatltute 
« prosecute an action lor alimony, 
or to compromise the same, & under- 
taking to pay for his servicos a sum of 
money equal to ouc-half of any sum 
recovered. Judgment had previously 


b(.H)n given Sc a sottloment effected, by 
deft. ’8 husband assigning to her an 
interest in property in Alabama & 
executing a quit-claim deed to certain 
lots In Edmonton : — Held : so far as the 
agreement could nffect the property 
in E., It was void or unenforceable, 
being either champertous or ineffective 
against the client’s right of taxation. 
— Waters r. Campbell (1913), 25 


W. L. R. 838.— CAN. 

760 i. Gaming — Money lent abroad 
for gaming purposes — Burden of proof.] 
— Dofts., Toronto merchants, engaged 
pltfs., Chicago brokers, to buy 8c 
sell ^aln in Chicago on margin, which 
the latter did, advancing them money 
for which they sued. Defts. having 
refused to settle for losses sustained ; — 
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Conflict of Laws. 


Sect 2 , — Law governing coniracU : Svh’sect 6, 2>. ; 
svb-secis* 7 <6: 8. Sect 3.] 

account, for which an I.O.U. had been given, was 
admitted to consist of money lent for the purpose 
of playing at public tables in Germany, but it 
did not appear that the games played at such 
tables were forbidden by the laws of that country ; 
— Held : an injunction, which had been granted 
to restrain an action brought to recover the whole 
balance should be dissolved. — Quarrier v. 
Colston (1842), 1 Ph, 147 ; 12 L. J. Oh. 57 ; 
6 Jur. 959 ; 41 E. R. 687, L. 0. 

Annotationa : — Consd. Kaufman v, Qerson, [19031 2 K. B. 
114; Moulis v. Owen,_[1907J 1 K. B. 746. FoUd. Saxby 
V. Fulton. [1909] 2 K. B. 208. Mentd. KouasiUon v. 
Roussillon (1880), 42 L. T. 679 ; Be Campbell, Bx p. 
Seal (1911), 81 L. J. K. B. 154 ; Aksionairnoyo Obschestvo 
A. M. Lutbore. Sagor, [1921] 3 K. B. 532. 

751. .] — It is no defence to 

an action for money lost in Prance that it was 
lent for the purpose of gaming there. — King v. 
Kemp (1863), 8 L. T. 266. 

Annotation : — ^N.P. Moulis t>. Owen, [1907] 1 K. B. 746. 

762. .] — ^Money lent in a 

foreign country for the purpose of being used by 
the borrower for gaming, the game not being 
illegal by the law of that country, may be recovered 
in the English cts.— 8axby v. Pulton, [1909] 
2 K. B, 208 ; 78 L. J. K. B. 781 ; 101 L. T. 179 ; 
25 T. L. R. 446 ; 63 Sol. Jo. 397, C. A. 

Annoiatwns : — Reid. Soci6t6 des H6tels Rdunls (Koo. Anon.) 
V. Hawker (1913), 29 T. L. R. 578 ; .Sutlers v. Briggs 
(1921), 125 L. T. 737. 

Whether valid consideration for bill pay- 
able in England.] — See Bills op Exchange, 
Promissory Notes & Ne(K)tiable Instruments, 
Vol. VI., p. 429, No. 2779 et aeq. 

See, generally, Gaming & Wagering. 


Sub-sect. 7. — ^Assignability op CoNTRAcrrs. 

763. Policy of life insurance — Assignment 
abroad — Assignment void by foreign law.] — Lee 

V. Abdy, No. 423, ante. 

Documents of title & choses in action.] — See 
Part V., Sect. 3, sub-sect. 2, B,, C., ante. 

Bills of exchange, promissory notes & other 
negotiable instruments .] — See Bills op Exchange, 
Promissory Notes & Negotiable Instruments, 
Vol. VI., pp. 33, 428, Nos. 214, 2776 et aeq. 

Bonds .] — See Bonds, Vol. VII., p. 227, No. 691. 


Sub-sect. 8. — Discharge op Contracts. 

See, generally, Contract. 

754. By act of parties — Discharge In accordance 
with proper law — Binding in England.] — A con- 
tract was made in Cai'oliria ; a bond was given, &; 
was afterwards satisfied by a payment in paper 
money at the value which it then legally bore in 
that state. The State of Carolina afterwards 


passed an Ordinance, which made paper of that 
kind not a legal tender in transactions not complete. 
The parties being now here, pltf. applied for a 
writ of ne eoneai regno, contending that ho had an 
equity hero from the nature of the payment 
there : — Held : the writ should bo refused, as no 
equity could arise here from a transaction legally 
satisfied in the country where it arose. — ^A non. 
(1784), 1 Bro. C. 0. 376 ; 28 E. R. 1187, L. C. 

755. Surety discharged by pro 

tempore payment.] — ^By the old law of fiance 
where the dealing between a principal & his debtor 
is of such a nature as to operate simply as a prolonga- 
tion of time for the payment of the debt, if the 
surety is not precluded by such dealing from suing 
the debtor for his indemnity, ho will not be dis- 
charged ; but if such dealing between the principal 

his debtor amounts to a present, though but 
pro tempore payment, as the surety cannot then 
sue the princip^ debtor, he is discharged from his 
guaranteeship. 

Where a party became surety upon an agree- 
ment for securing certain advances by future 
consignments of West India produce, & after such 
advances, but before any consignments, the party 
having contracted to make same accepted bills 
to the amount of the advances : — Held : inasmuch 
as such acceptances operated as a pro tempore 
payment of the sums advanced under the agree- 
ment, the surety was discharged. — Bellingham v. 
Freer (1837), 1 Moo. P. C. C. 333 ; 12 E. R. 841, P. C. 

755, Payment — In what currency.] — In 

1801 R., a partner in a banking concern in Ireland, 
applied to N. & Co., a banking-house in Ix)ndon, 
for a loan of £10,000 to bring into the Irish firm 
as his share of the capital, which sum they advanced 
upon the security of four bonds for £2,500 eaclj, 
with warrants of attorney to confess judgments ; 
which were accordingly entered up in the Ot. 
of K. B. in Ireland in 1803. The bonds were 
expressed to bo for the sum of £5,000 sterling, 
& the condition was for the payment of the sum of 
£2,500 sterling of good & lawful money of Great 
Britain with Icg^ interest. The warrants of 
attorney recited the bonds in the same words. 
The judgments had only the expression £5,000 
sterling. Upon the execution of the bonds credit 
was given to R. in the books of N. & Co. for the 
smn of £10,000, of which R. being advised, he by 
letter dated in Aug., 1801, authorised N. & Co. 
to answer bills to the amount of £10,000, which 
were afterwards drawn by the Irish firm, & accepted 
& paid by N. & Co. Payments on account of 
the debt were made at various times to B., a legal 
agent of N. & Co., at Dublin, & he accepted & 
accounted for tliose payments as made in Irish 
currency. Upon a bill filed by the assi^ee of the 
debt ; — Held : it was payable in Engli^m currency 
& with English interest. — ^N obl v, Roohfort 
( 1836), 10 Bii. N. S. 483 ; 4 Cl. & Fin. 168 ; 0 
E. R. 179, n. L. 

At what rate Interest payable.] — See Sect. 3, post 


Held: assuming the State law to be 
that If the contract was to deal in 
Buoh a wav that only the dlfTerenoes 
in prices should be settled according 
to the rise & fall of the market and no 
grain be either delivered or accepted, 
the oontraot would be a gambling 
contract. & illegal, it lay upon delta, 
to establlBh olearly that such was the 
oharaoter of the dealing, 6c this defence 
not having been olearly proved, Judg- 
ment must be given for pltfs. — Ricjc 
V. Gunn (1884), 4 O. R. 6f9.--CAN. 

PART VII. SECT. 2, SUB-SECT. 7. 

768 i. Policy of life insurance — 
Assignment governed by law of place of 


assignment ,] — The assignment of a 
ollcv of life Insurance is governed 
y the law of the plaoe whero the 
araignment is made. Sc not of the place 
where the policy was issued or where 
it is payable . — Re Prentice & Steele 
(1888), M. L. R. 4 S. C. 319; M. L. R. 
5 S. C. 294.--OAN. 

758 ii. .] — Toronto Gkn- 

BRaL Trusts Co. v, Sewell (1889), 
17 O, R. 442.— CAN. 

768 ill. ^.1 — ^Au assignment 

of, or dealing with the benehu, of a 
policy made by the aiwured in Manitoba 
will be governed by the law of M^toba. 
— National Trust Co. v. 


(1902), 14 Man. L. R. 41.— CAN. 

768 Iv. .1 — A domiciled 

Scotsman obtained a loan in England 
from a domiciled Englishman, Sc in 
security therefor delivered to the 
latter a policy of Insurance on his 
life with a Scottish Co, i— Held: 
the rights of the holder were to be 
determined by English law. — Scottish 
Provident Institution v. Cohen Sc 
Co. (1888). 16 R. (Ot. of Sees.) 112 ; 
26 So. 1 j. R. 73«-~S00T. 

758 V, .] — Scottish Provi- 

dent Institution v. Robinson Sc 
Nbwbtt (1892), ?9 So. It, R. 733.-^ 
50 OT. 
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In what ourrency charges on immovables pay- 
able.] — See Part IV., Sect. 6, ante, 

757. By operation of proper law.] — In the first 
place, there is no doubt that a debt or liability 
arising in any country may bo discharged by the 
laws of that country, & that such a discharge, if it 
extinguishes the debt or liability, & does not 
merely interfere with the remedies or course of 
procedure to enforce it, will be an effectual answer 
to the claim, not only in the cts. of that country, 
but in every other coimtry. This is the law of 
England, & is a principle of private international 
law adopted in other countries. Secondly, as a 
general proposition, it is also true that the discharge 
of a debt or liability by the law of a country other 
than that in which the debt arises, does not relieve 
the debtor in any other country (Bovill, O.J.). — 
Ellis v, McHenry (1871), L. R. 6 C. P. 228 ; 
40 L. J. 0. P. 109 ; 23 L. T. 861 ; 19 W. R. 503. 
Annotations: — As to (1) Re!d. New Zealand Loan & 

Mercantile Agrency Co. v. Morrison, [1898] A. C. 349 ; 

JRe Nelson, Ex p. Dare & Dolphin, [19181 1 K. B. 469. 

As to (2) Consd. lie Debtor (No. 333 o£ 1917), Exp, Debtor 

(1918), 34 T. L. R. 277. 

768. Gibbs & Sons v. Soci^ri Indus- 

TRIRLLB ET CoMMERCIALE DES M6 tAUX, No. 642, 
ante, 

759. By release in foreign country — Contract to 
be performed in England.] — In 1884 plif. recovered 
judgment against deft, in England for £15,067 
9s. 11^?. In 1886 he brought an action upon the 
judgment in the cts. of the South African Republic, 
where deft, was domiciled. The foreign ct. refused 
to enforce the judgment in full, but gave judgment 
for pltf. for the sum, including interest, of £9,635 
45. 6d, Sequestration proceedings were then 

taken against deft, in South Africa, & eventually 
the £9,635 45. 6d. was paid to pltf. by the curators 
under deft.’s sequestration & insolvency, & deft, 
was released from all debts claimable against his 
estate. In 1900 pltf. brought an action in England 
against deft, to recover the balance remaining 
due under the original judgment & interest there- 
on i—Held : ( 1 ) the action not having been brought 
within the i)eriod of twelve yeara prescribed by 
Real Property Limitation Act, 1874 (c. 67), s. 8, 
pltf.’s right to recover was barred by that sect., 
& the part payment of the £9,635 45. fid. did not 
operate to take the case out of the statute, it not 
having been made under circumstances from which 
an acknowledgment of liability & a promise to 
pay the balance could be inferred ; (2) pltf. had 
elected to take the foreign judgment in discharge 
of his whole cause of action, & could not after- 
wards sue for the residue of the original judgment 
debt in England ; (3) the release in the foreign 
country could not per ee get rid of a cause of action 
arising out of a contract to be performed in this 
country. — Taylor v, Hollard, [1902] 1 K. B. 676 ; 
71 L. J. K. B. 278 ; 86 L. T. 228 ; 60 W. R. 568 ; 
18 T. L. R. 287. 

Umltatlon of action.]— ^ee Part XVI., Sub-sect. 

6, pOHt, 

In bankruptcy.] — See Bankruptcy & Insolv- 
ency, Vol. LV., pp. 693-698, Nos. 5425-5459, 
Vol. V., p. 1006, No. 8208. 

Bills of exchange, promissory notes & other 
negotiable Instruments.^— 5ee Bills op Exchange, 
Pboiusboby Notes & Negotiable Instruments, 
Vol. VI., p. 435, Nos. 2802 et aeq. 


Sect. 3.— INTEREST. 

760. Whether recoverable — Question of fact.] — 

(1) As a general rule, the lex loci contractus governs 
the construction of contracts. Therefore if a 
bill of exchange, on the face of which no interest 
is reserved, is drawn in one (5ountry payable in 
another, the drawer is liable on its dishonour to 
pay as damages interest at the current rate in the 
country where the bill was drawn. 

(2) The rate of interest at each place, & whether 
pltf. has sustained any damage requiring the pay- 
ment of interest, are questions of fact for the ]ury, 
but which rate of interest ought to be adopted is 
purely a question of law for the direction of the 
judge. — Gibbs v, Fremont (1853), 9 Exch. 26 ; 
22 L. J. Ex. 302 ; 21 L. T. O. S. 230 ; 17 Jur. 
820; IW. R.482; 1 0. L. R. 675 ; 166 E. R. 11. 
Annotations : — As to (1) Expld. Branley v, H. E. Ry. (1862), 
12 O. B. N. S. 63. Consd. Hoiiqnette v. Oyormaim (1875), 
L. R. 10 Q. B. 525. Distd. Homo v. Rouquette (1878), 
3 q, B. D. 514. Refd. Keene v. Keene (1 867 ), 3 C. B. N. 8. 
144 ; Sharpies v. Riokard (1857), 2 H, & N. 57 ; Reynolds 
V. Goodwin (1869), 6 C. B. N. S. .370 ; Soott v. Seymour 
(1862). 1 H. & C3. 219 ; Re Commercial Bank of South 
AustraUa (1887). 36 Ch. D. 522. As to (2) Refd. Re 
Commercial Bonk of South Australia (1887), 36 Ch. D. 
522. 

701 . Contract in England to be executed 

abroad — -Foreign Judgment riving interest.] — (1) A 

foreign judgment is primd facie evidence of a 
debt ; &; u^ess it be impeached, or the contrary 
be shown, it must be presumed that everything 
has been done which was necessary to support it. 

(2) In an action on a judgment obtained in the 
Ct, of Admlty. in Scotland, interest was decreed 
to be paid to pltf., for a debt due to him on a 
contract for work & labour up t o the time when the 
principal debt should be discharged ; but defts. 
withheld the payment, although pltf. endeavoured 
to obtain it : — field : the jury might give interest 
in the shape of damages for the unjust detention 
of the money, although the debt arising out of the 
original contract did not carry interest. — ^A bnoit? v, 
Redfebn (1826), 3 Bing. 353 ; 4 L. J. O. S. C. P. 
89; 11 Moore, C. P. 209 ; 130 E. R. 549. 

Annotations :-*-A8 to (2) CoDBd. Page v. Newman (1829). 
9 B. & C. 378 ; Hare v. Rickards (1831), 7 Bing. 254; 
L. C. & D. Ry. V. S. E. Py., [1893] A. O. 429. Beld. 
Fruhllng v. Schroeder (1835). 2 Blug. N. C. 77 ; Juggomo- 
hun Ghoso v. Maniokohund (1859), 7 Moo. Ind. App. 263. 

762. Agreement for reg^iilation of rights 

according to German law — Enemy ordinance post- 
poning fulfilment of contracts & claims for interest.] 

— ^Where an enemy ordinance passed after the 
outbreak of war postponed the fulfilment of 
certain contracts & stated that no interest could be 
claimed in respect of the period during which 
postponement continued ; — Held : such a provision 
was inoperative as not being part of the German 
general law, or as essentially one-sided & not in 
the contemplation of the parties to the contract at 
the time wnen they entered into it, & undertook 
that their rights were to be regulated by German 
Law, or was not conformable to the usage of 
nations ; interest was therefore properly allowable. 
— Re Fried Kbupp Act., [1917] 2 Ch. 188 ; 86 
L. J, Ch. 689 ; 117 L. T. 21 ; sub nom. Re Field 
Krupp Act,, (J1 Sol. Jo. 593. 

Annotations : — ^Befd. Re Franolie & Raaoh, [1918] 1 Ch. 470 ; 
Re Deutsche Bank, [1921] 2 Ch. 30. 

763. Rate of— Question of law.]— Gibbs v. 
Fremont, No. 760, ante. 


PART VII, SECT. 8. 

t. Whether recoverable — Governed 
ay lex led contractus — Coniract made 
^ executed abroad ,] — Brooks v, A. A. 
Tblboraph Co. (1879), 6 Nfld. L. R. 
197.— NFLD. 

EngUsh wnbract,] — 


Gxllow & Co. V, Burokss (1824), 
3 Sh. (Ct. of Seas.) 46.— SCOT. 

w. Rate of — Bond payable at 
particular place ,] — In assessing damages 
in the nature of interest on a bond 
payable at a particular plaoe, reference 
should, in general, bo had to the rules 


in force at the place whore it is payable. 
— R. V, Grand Trunk Ry. Co. (1890), 
2 Exoh. C. R. 132.— CAN. 

y. Debt contracted in India,] 

— Eight per cent, on a loan of money 
being stipulated in the East Inries, 
may be recovered In Scotland. — 
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Sect 3. — Interest, Part VIII. Sects. 1 2 ; S'ub- 

t. 1.] 

764. Bond made in England — To be paid 

in Ireland.] — A bond was made in England, & 
sent over to the obligee in Ireland, & the money 
was to be paid there : — Held : it should carry 
Irish interest. — C hampant v. Ranelagh (Lord) 
(1700), Free. Ch. 128 ; 24 E. R. 62 ; sub nom. 
Ranelaugh (Lord) v, Ohampante, 2 Vern. 
395 ; 1 Eq. Cas. Abr. 289, pi. 2. 

AmMyiaivms : — ^Distd. Connor v, Bellamont (1742), 2 Atk. 

382. Consd. Robinson v. Bland (1760), 2 Burr. 1077. 

766. Debt contracted In England — Bond 

taken In Ireland.] — ^A debt was contracted in 
England but the bond for it was taken in Ireland 
to be paid at a certain time &; at 7 per cent. : — 
Held : it should carry Irish interest. — C onnor v. 
Beixamont (Earl) (1742), 2 Atk. 382 ; 20 E. R. 
031, L. C. 

Annotation : — Consd. Nool r. Rochfort (1836), 10 Bll. 483. 

766. Debt contracted abroad — To be paid 

abroad — Subsequently converted Into English debt.] 

— K., having left East India bonds in the hands of a 
mercantile firm at Calcutta with directions to 
apply the interest & principal when received to a 
specific purpose, by his will appointed G., a partner 
in the firm, one of his exors. After the death of 
K., the will was proved by G., & the firm, acting 
under his authonty as exor., assigned the bonds, 
& used in their trade the money received upon 
the assignments. G. ceased to be a partner in 
the llrm before all the bonds had been assigned. 
Upon suit by the residuary legatee of K. against 
G. ; — Held: (1) he was accountable to the resi- 
duary legatee of K. for the money received upon 
the bonds with 8 per cent, from the time of the 
deposit to the dates of the respective assignments 
by the iirm, & with interest at 12 per cent., being 
the current rate in Calcutta, fi’om the time of 
the assignments & receipt of the money to the date 
of the judgment upon appeal in the original suit, 
& with interest at 5 per cent, upon the accumulated 
sum, composed of principal & interest, from the 
judgment till payment, but the cost of remittance 
from India & the property tax were to be charges 
on the fund payable ; (2) As between K. & the 
Calcutta firm, G., as partner &exor., was liable for 
the balances of account interest at 12 per cent, 
upon all such balances as should appear to be 
stated & signed by the parties, such interest to bo 
calculated from the date of the statement & 
signature of the account to the time of the final 
judgment on appeal. — G raham v. Jveble (1820), 
2Bli. 126; 4 E. R. 274, H. L. 

Annotation .'—-OcnerallVt Mentd. Howe v. Young (1820), 

2 Bli. 391. 

767. revolted colony of 
Spain, not recognised as an independent state by 
Great Britain, executed oonds at 6 per cent, 
interest as securities for a loan. P., acting in 
collusion witli B., a holder of the bonds in England, 
by falsely representing that he had purchased some 
of them, induced pltf. to become a purchaser ; — 

CAMpnuTX V. Ramsat (1809), 15 I’ac. 

Coll. 187.— SCOT. 

X. — — .] — Interest on an 

aocoant with an Indian house of agency 
is due at the Indian rate of interest, 
till final decree In on action brought in 
Scotland against debtor’s repi'oaenta- 


Held : (1) the bonds were not usurious, as it did 
not appear by the bill that the contract for the 
loan was made, or the amount of it to be paid, in 
this country ; (2) P. & B. would have been answer- 
able to pltf. for losses sustained upon his purchase, 
but, as the original contract was made with a 
govt, not acknowledged by Great Britain, the ct. 
could not relievo him. — Thompson v. Powles 
(1828), 2 Sim. 194; 2 State Tr. N. S. App. 999 ; 
67 E. R. 761. 

Annotations: — As to (2) Apld. Foster v. Globe Venture 
Syndicate, [19001 1 Ch. 811. Reid. Taylor t>. Barclay 
(1828), 2 Sim. 213. 

768. To be paid in England.] — Pltfs., 

A. & Co. in England, consigned goods to defts., 

B. & Co. at Gibraltar, to be sold on commission. 
B. (k> Co., as soon as the bills of lading & invoices 
were delivered to their agents in !^ndon, advanced 
through them to A. & Co. two-thirds of the invoice 
price of the goods by bills at ninety days ; & for 
these advances received interest at the rate^ of 
6 i)er cent, calculated from the date of the bills, 
which was the usual rate of interest at Gibraltar. 
In an action for the proceeds of the goods : — Held : 
this could not be considered as a loan of money 
in England, & was not usurious, & defts. were 
entitled to set off the monies so advanced. — 
Harvey v. Archbold (1825), 3 B. & C. 626 ; 
5 Dow. &; Ry. K. B. 500 ; Ry. & M. 184 ; 107 
E. R. 865. 

Annotations —Reid. Re Trye, Ejt p. Guillebort (1838), 
7 L. J. Bey. 25. Mentd. Poole v. Cowan (1847), 8 
L. T. O. S. 385. 

769. .] — Under a contract made 

abroad, to be performed in England : — Held : 
English mercantile interest at 5 per cent, should 
be allowed. — Chili Republic v. Royal Mail 
Steam Packet Co. (1895), 11 T. L. R. 203. 

770. Indian interest made principal in 

England.] — Indian interest wlien made principal 
here bears English interest.— Bodily v. Bellamy 
(1760), 2 Buit. 1094 ; 97 K. R. 727 ; .sub nom. 
Bodley V. Bellamy, 1 Wm. Bl. 267. 

Annotations: — Reid. Auriol v. ThomaR (1787), 2 Term Rep. 

52. Mentd. Frith v. Loroux (1787), 2 Term Rep. 57 ; 
Clarke r. Heton (1801), 6 Voh. 41 i ; Gaunt v. Taylor 
(1834), 3 L. J. Ch. 135. 

771. Advances within dominions of Indian 

sovereigns — By British subjects domiciled in such 
dominions — Not limited to 12 per cent.] — The rate 
of interest for loans advanced within the dominions 
of native & independent Indian sovereigns, by 
British subjects domiciled, &> residing, within such 
dominions, is not limited to 12 per cent. — Anon. 
(1825), 3 Bing. 193 ; 130 E. R. 488, H. L. 

Foreign Judgments.] — See Pait XIV., Sect. 

9, post. 

772. Debt contracted in India.] — Pinch 

V. Finch, No. 1394, post. 

On charges on immovables.] — See Part IV., 

Sect, 6, ante. 

On bills of exchange, cheques, promissory 

notes, etc.] — See Bills op Exchange, Promissory 
Notes & Negotiable Instruments, Vol. VI., 
pp. 334, 335, Nos. 2220-2224. 


— PAUtfEU & Co. *8 Assignees r. 
Glas’b Trustee (1835), 13 Sh. (Ct. 
of Sens.) 308 ; 31 Fao. Coll. 175.— 
SCOT. 

a. Acknowledgment of debt 

made in England .] — Whore an aoknow* 


lodgment of debt, executed in E., 
provided for payment of intoroHt 
without any etatemeiit as to the rate : — • 
Held : Interest should be granted at 
the legal rate pertaining in E . — Rc 
Savaoe*s Estate (1908), 29 N. L. R. 
397.— S. AF, 
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Part VIII 

Sect. 1.— JURISDICTION WITH REGARD TO 

TORTS. 

Torts gendrally, see Tort. 

773. Tort affecting person or movables — Act 
must be wrongful In country where action brought.] 

— The Hallisy, No. 686, ante, 

774. .] — By the law of England 

actions for personal wrongs arising in foreign 
countries may be brought in an English ct. ; & 
it is not contrary to the spirit of tlie Treaty of 
Tientsin that the same principles of law sho^ild be 
applied to the decision of such an action in the 
Supreme C^. for China & Japan, wliicli would have 
governed it if brought in the cts. of England. — 
Uart V, Gumpach (1873), L. K. 4 P. C. 439 ; 9 
Moo. P. C. C. N. S. 241 ; 42 L. J. P. 0. 25 ; 21 
W. R. 305 ; 17 E. R. 505, P. C. 

776. & not Justifiable in country 

where committed.] — An act committed abroad, 
if valid & unquestionable by the law of the place, 
cannot, so far as civil liability is concerned, be 
drawn in question elsewhere, unless by force of 
some distinct exceptional legislation superadding 
a liability other than & besides that incident to 
the act itself. As a general rule, in order to 
found a suit in England for a wrong alleged to have 
been committed abroad, two conditions must be 
fulfilled. (a) The wrong must be of such a 
character that it would have been actionable if 
committed in England ; (6) the act must not have 
been justifiable by the law of the place where it 
was done (Willes, J.). — ^1’hillips v. Eyre, 
No. 783, post. 

776. .] — For any tort com- 
mitted in a foreign country within its own exclusive 
jurisdiction an action of tort cannot be maintained 
in this country unless the cause of action would 
be a cause of action in that country also would 


— Torts. 

bo a cause of action in this country (Brett, L. J.). — 
Okartered Mercantile Bank op India v. 
Netherlands India Steam Navioation Oo., 
No. 697, ante. 

777. .1 — An action will lie in 

this country in respect of an act committed out- 
side the jurisdiction if the act is wrongful, both in 
this country & in the country where it was com- 
mitted, but it is not necessary that the act should 
be the subject of civil proceedings in the foreign 
country. — M achado v. Fontes, [1897] 2 Q. B. 
231 ; 66 L. J. Q. B. 542 ; 76 L. T. 588 ; 45 W. R. 
565 ; 13 T. L. R. 407 ; 41 Sol. Jo. 507, O. A. 
Annotations : — Refd. llaymont v. Ttaymoiit & Stuart, 

Chapman v. Chapinan & Buist, [ISMO] P. 271 ; Canadian 
Pacific Ily. u. Parent, 11917] A. C. 195. 

778. — • .] — Carr v. Fracis, Times 

& Co., No. 789, post. 

779. .] — Thoenb V. Lockwood 
& Co., I/td., No. 786, post. 

Tort affecting Immovables.] — See Part IV., 
Sects. 1, 2, ante. 

Agreement to submit to Jurisdiction of English 
courts.] — See No. 333, ante. 

Acts of State.] — See Sect. 5, post; Public 
Authorities & Public Officers. 

Action begun In foreign court — Jurisdiction of 
English court to restrain.] — See Part XVJ., Sect. 
5, sub-sect. 2, post. 


Sect. 2.— TORTS AFFECTING PERSON OR 

MOVABLES. 

Sub-sect. 1. — Torts affecting Person. 

See, generally^ Tort. 

780. Trespass to person — Damages.] — Skinner 
V. East India Co., No. 310, ante. 


PART Vin. SECT. 1. 

776 i. Torts affeciino person or mov- 
ables — Jet must be wrongful in country 
where action brought — not justifiable 
in country where committed.] — -Pltf. 
sued as admor. of tlio estate of his 
deceased wife appointed hy the proper 
ct. of M., of which they were residents, 
for damages for the death of his wife 
ill N.W. Territoritw allcf^ed to have 
been caused by nogUgonco of defts., 
whose domicil was also in M. : tlie 
nogilgence was not actionable wliere 
it took place ; — Held : the action was 
not maintaiiiuhlo in M., though defts. 
wore domiciled there. — Coxtture v. 
Dominion Fish Co. (1909), 19 Man. 
L. R. 65.— CAN. 

776 ii. Pltf. bring- 

ing his action in B. C. tor an alleged 
wrong committed in another country 
must show that the act complained 
of was wrongful in hotti countries. — 
Qiujs SiTprLY Co. V . Chicago, Mil- 
WAUKKK & I’UQKT SOUND RY. CO. 
(1911), 18 W. L. R. 355 ; 16 B. C. R. 
254.— CAN. 

776 iii. .] — Redress may 

be obtained in O. for a tort committed 
abroad, if actionable under eitiier the 
comnion or statute law of O., & not 
justifiable in the foreign law district. — 
Story v. Stratford Mill Building 
Co. (1913), 24 O. W. R. 552 ; 4 

O. W. N, 1212 ; 11 D. L. R. 49 ; 
30 O. L. R. 271 ; 18 D. L. R. 309 ; 
6 O. W. N. 611.— CAN. 

iv. A 

within the jurisdiction may bo sued 
in respect of a tori committed out of 


the jurisfllction, if the act complained 
of ^8 not justifiable according Aa the 
law of the foreign country whore it 
was done, & is also an act wldch, if 
done wdthlu the Jurisdiction, would 
ho a tort, but not if the act, ulthougit 
wrongful by the law of tlio foreign 
country, would not bo actionable as a 
tort if done within the jurisdiction.— 
Simonson v. Canadian Northern 
Hy. Co. (1914), 28 W. L. R. 310.— 
CAN. 

776 V. .] — Lewis v. 

Grand Trunk Pacific Hy. Co. (1915), 
52 S C. R. 227.— CAN. 

776 vi. .] — Jones v. 

Canadian • Pacific Ry. (;o. (1919), 
3 W. W. R. 994 ; 49 D. L. R. 335.— 

CAN. 

776 vii. .]— When tlio 

cause of action allied Is a personal tort 
committed outside the local limits 
of the Jurisdiotioii of the cts. of B.I., 
unless the act is wrongful acoording 
to the law both of B.I. & of the place 
where the act is committed, the suit 
will not bo sustainable. — Qovindan 
Nair V. AoHU'rHA Menon (1916), 
I. Ii. H. 39 Mad. 433.— IND. 

776 viii. .] — ^A person 

suing for damages ** ex delicto ** In 
respect of an act committed abroad 
has no action, unless that act Is bj’’ the 
law of the place whore it is committed 
a wrong inferring a legal remedy. — 
Ross V. Buaqvat Sinhjek (1891), 
19 R. (Ct. of S098.) 31 ; 29 Sc. L. R. 
63.— SCOT. 

776 ix. .1 — In order to 

maintain an action cx delicto in S., 


when the wrong is committed in another 
country, the wrong must ho one for 
which an action can bo maintained 
both i*y tlie law of S. & liy the law of 
the country in which It is said to have 
boon done. — Evans & Sons v. 8teen 
& Co. (1904), 7 F. (Ct. of Sons.) 65.— 
SCOT. 

X. .] — An Irish- 

man residing in I., whoso sou had 
been killed in a tramway accident in 
S., raised an action In 8. against 
the tramway co. in wldch ho claimed 
damages, by way of solatium, for the 
lieat.li of his son. Defender, on the 
ground that the law of I. recognises 
no claim to solatium, pleaded tiiat 
pursuer liad no title to sue : — Held : 
pursuer had a right to reparation 
depending solely on the law of 8., 
which was both the lex fori Sc the lex 
loci deZidi. —Con VERY r. Lanarkshire 
Tramways Co. (1905), 8 F. (Ct. of 
8ob8.) 117 ; 43 Sc. L. R. 92.— SCOT. 

776 xl. — — . 1 — Zeedkrberg 

V. Manson (1898), 8 H. C. 158.— S. AF. 


PART VIII. SECT. 2, SUB-SECT. 1. 

b. Trespass — Negligence — - Common 
employment — Txjr. loci actm .] — The 
widow Sc children of D., a British 
subject, Sc ail employee of defts.. 
claimed damages for his death, caused 
by the fall of a derrick on board the 
8.8. ** M.,'* a British ship, registered in 
E., belonging to & navigated hy 
defts.. while being loaded off Port of 
S., in T, Deft, was incorporated hy 
a C. statute, with its head office in Q., 
where the contract of hiring D. was 
entered into : — Held : (1) the rules of 
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Sect 2 . — Tarts affecting person or movables: Svh- 
sects, ] dr 2 . Sect. 8.] 

781. False imprisonment.] — Trespass & 

false imprisonment lies in England by a native 
Minorqnin, against a governor of Minorcai for 
such injury committed by him in Minorca. — 
Mostyn V, Fabrigas (1775), 1 Oowp. 101 ; 98 
E. R. 1021, Ex. Ch. ; affg, S. C. svb nom, Fabrigas 
V. Mostyn (1773), 2 Wm. Bl. 929. 

Anrutiaiiona : — Distd. Hill v. Bigfiro (1841), 3 Moo. P. C. C. 
465. Consd. Scott V. Seymour (1862), 32 L. J. £x. 61 ; 
The Halley (1868), L. R. 2 P. 0. 193 ; Pbilllpa v, Eyre 
(1870), 10 B. & S. 1004. Distd. Whitaker v, Forbes 
(1875), 45 L. J. Q. B. 140; Re Hawthorne, Graham v. 
Massey (1883), 23 Ch. D. 743. Coiisd. British South 
Africa Co. v. Companhla de Mocambique. [18931 A. O. 
602. Refd. R. V. Johnson (1805), 2 Smith. K. B. 591 ; 
Mure V. Kaye (1811), 4 Taunt. 34 ; Shaokell v, Macaulay 
(1824). 3 L. J. O. S. Ch. 30 ; Bedreechund v, Elphlnstone 
(1830). 2 State Tr. N. S. 379 ; A.-G. v. Kent (1862), 
1 H. & C. 12 ; Hart, v, Gumpach (1873), L. R. 4 P. C. 439 ; 
Musgrave v, Pulido (1879), 5 App. Cas. 102 ; Adam v, 
Brit&h Sc Fureitm S.S. Co., [1898] 2 Q, B. 430. Mentd. 
Sutton V. Johnstone (1786), 1 Term Rep. 493 ; Warden v, 
Bailey (1811), 4 Taunt. 67 ; Morris v. Robinson (1824), 
5 Dow. & By. K. B. 34 ; AMi, v. Bovet (1846), 15 M. & W. 
60 ; Miinden v Brunswick (1847), 16 L. J. Q. B. 800 ; 
R. V. Upton St. Leonard’s (1847), 10 Q. B. 827 ; Houiden 
V. Smith (1850), 19 L. J. Q. B. 170 ; Magnay v, Edwards 
(185.3), 21 L. T. O. S. 103 ; Ruckmaboye t>. Lulioobhoy 
Motticliund (1853), 5 Moo. Ind. App. 234 ; Ex p. Baker 
(1857), 26 L. J, M. C, 155 ; Bl Sora v, PhilUpps (1863), 
10 H, L. Cas. 625 ; Feather v, R. (1866), 6 B. & S. 267 ; 
Ellis V. M'Hcnry (1871), L. R. 6 C. P. 228 ; De Grenchy v. 
Wills (1879), 43 .1. P. 818 ; Ewing v. Orr Ewing (1886), 
10 App. Cos. 453 ; GUboy u. Cossey (1912), 106 L. T. 
607 ; Board v. Board, [1919] A. C. 956. 

782. Proceedings in foreign court pending 
— Preliminary penal proceedings necessary by 
foreign law.] — It is no bar to an action in this 
country for an assault & false imprisonment 
committed by one Englishman upon another at 
Naples that, by the law of Naples, no proceeding 
to recover damages for thcj trespasses could be 
maintained by pllf., until after deft, had been 
found guilty & condemned by the criminal tribunal 
at Naples, before which he had been arraigned, in 
respecp thereof ; nor is it any bar to such action 
for the assault t hat, by the law of Naples, damages 
in respect of it could only be recovered in one 
particular form of proceeding, which had been 
commenced & was still pending. — Scott v. Seymour 
(Lord) (1802), 1 H. & 0,.219 ; 32 L. J. Ex. 61 ; 


11 W. R. 169 ; 168 E. R, 866 ; mb nom. Seymour 
(Lord) v, Scott, 1 Now Rep. 129 ; 8 L. T. 611 ; 
9 Jur. N. S. 622, Ex. Ch. 

AnnoicUions : — CoxiBd. Phillips v. Eyre (1809), L. R. 4 Q. B. 

225 ; Companhla do Mooambtque v, British 8outh Africa 

Co., Do Sousa v. British South Africa Co., [1892] 2 Q. B. 

358. Rtfd. Hart v, (lumpach (1873), L. R. 4 P. O. 439. 

Mentd. Ellis v. M'Hcnry (1871), L. 11. 6 C. P. 228. 

788. Committed In colony — Act of In- 

demnity passed by colonial legislature.] — (1) The 
Crown has, by its prerogative, power to create a 
legislative assembly in a conquei*ed or ceded colony, 
& still more in a settled colony. 

(2) An Act of the local legislature lawfully 
constituted, whether in a settled or in a conquered 
colony, assented to by the Crown, has, as to matters 
within its competence & the limits of its jurisdiction, 
the operation & force of Sovereign legislation, 
though subject to be controlled by the Imperial 
Parliament. 

(3) Trespass for false imprisonment in Jamaica. 
Plea, that deft, was governor of the island ; that 
a rebellion broke out there which the governor 
& others acting under his authority aiTcsted by 
force of arms ; & that an Act was afterwards duly 
passed by the legislature of the island & received 
the royal assent, by which, after reciting the 
rebellion ; a proclamation of martial law within 
certain local limits by the governor, with the 
advice of a council of war ; that the rebellion had 
been suppressed & imminent general sacrifice 
of life thereby averted ; that the military, naval 
or civil authorities miglit, according to the law of 
ordinary peace, be responsible in person or purse 
for acts done in good faith for the pui'pose of 
restoring public peace & quelling the rebellion, 
etc., it was enacted by the governor, legislative 
council & assembly of the island, among other 
things, that deft., & all oflQcers & other persons 
who had acted under his authority or had acted 
bond fide for the purposes & during the existence 
of martial law, whether the acts were done in 
any district in which martial law w^ proclaimed 
or not, were thereby indemnified in respect of 
all acts, matters & things done in order to put 
an end to the rebellion, & all such acts were thereby 
made & declared lawful, & were confirmed ; that 
the grievances complained of were measures used 


international law are baaed on reason 
& Justice, on a sort of moral neoossity 
to do justice in order that Justice may 
bo done in return ; its rules are 
flexible, &. the circumstanocs of each 
particular case must bo carefully 
considered 5c taken into account ; 
(2) only the most positive, clotir & 
undisputed rule of international law 
would warrant the ct. in applying the 
law of T. to enable defts. to defeat 
the claim of deceased’s widow Sc 
children, pronounced by Q. law to 
be a Just one. No such rule existed, 
& even if Q. law could not Justly bo 
applied, tltere was more authority for 
choosing tho law of England than 
that of T. ; (3) the Q. law was lu be 
applied : it could not be presumed to 
have been the intention of either D. 
or dofts. that the terms of his engage- 
ment with them or their mutual rights 
& liabilities connected with such 
engagement, or the services to bo 
performed under them, should be 
interpreted or affected by any law 
other than that of Q., Sc it womd be 
unreasonable & unjust tn apply any 
foreign law so as to read into the 
contract of hiring an implied consent 
by the party hired to take the risk of 
accident caused by the acts Sc defaults 
of his fellow employees, a oonsont 
which plainly defts. never intended 
to exact nor D. to give. — Dupont v, 
Qi^bbo S.S. Co. (1896), Q. K. 11 S. C. 
188.— -CAN. 


c. 

the law of the placn recognises the 
liability, the ct. should not be bound 
by on exception which it makes, drawn 
from a presumption that oircumstanoes 
take it out of the rule. Thus the law of 
N.B. renders tho meuitcr responsible for 
the acts of his servant, except in tho 
case of damages cau8<M by a fellow 
workman (common eraployraont), but 
such exception does not apply to a 
servant domiciled Sc engaged at M. to 
work in N.B. That engagement, inter- 
preted according to the law of the place 
where it was made, excludes the 
presumption that the employee has 
aoceptod the risk of the common 
employment. — Loqan v. Lbb (1907), 
27 C. L T. 781 ; 39 8. C. H. 311.— 
CAN. 

d. .1 — 

Marleau e. Gkand Trunk Ry. Co. 
(1910), Q. R. 38 S. O. 394.-~UAN. 

e. — ■ -• — — • - — •. — A 

domiciled in Q., while travelling on 
applts.’ ry. in charge of cattle, was 
killed in O. by the negligence of applts.* 
servants. The widow of deoeased sued 
^plts. in Q. for damages under Civil 
Code of Lower C., art.. 1056. Under 
Fatal Aocldents Act (Oat.) she could 
not have maintained an action in O. 
if her husband would have been pre- 
cluded by his contract from doing so ; 
tho cause of action under above art. 
is not so limited; — Held; on tho 


principles of private international law 
applts. wore under no common law 
ilaDility in Q., since they were ueiUier 
civilly nor criminally liable In O. — 
Canadian Pacifio Ky. Co. v. Parent, 
[1917] A. C. 195.— CAN, 

f. .]>-A 

domiollod Scotsman was killed by an 
accident on the line of an E. ry. oo. 
The lino was entirely in E., hut the 
oo. had a place of busmess in S. Three 
years after the aooident, the widow of 
deceased brought an action of damages 
In S. :—Held : the grounds of action 
having arisen entirely in E., the rights 
Sc liabilities of parties must be regulated 
by the law of E., & as by that law the 
action was not maintainable it must be 
dismissed. — Goodbian v, London Sc 
North Wkstbrn Ry. Co. (1877), 
14 So. L. R. 449.— SOOT. 

f. Rlander ,] — An action will lio 
for words spoken in O. imputing the 
commission in a oolony subject to 
British orlminal law of a orlmo punish- 
able by that law. — ^BI allooh v, Graham 
(1846), 2 0. S. 375.— CAN. 

Uttered in another 

country,} — In an action of damages for 
oral slander the slander was alleged 
to have been uttered in P. : — Heid : 
tho case fell to be tried as if tho slander 
had bwn uttered in S. — ^M*Larty v. 
Steels (1881), 8 R. (Ct. of Seas.) 486 ; 
18 So. L. R. 266.-^T. 
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in toe suppression of toe rebellion, & were reasonably 
& in good faito considered by deft, to be proper 
purpose of putting an end to A were 
bona fide done in order to put an end to the rebellion, 
& so were included in tne indemnity. Demurrer, 
& replication ; that deft, as governor was, by the 
law of Jamaica, a necessary party to the making 
of the Act : — Held : so far as it related to civil 
proceedings, the Act of Indemnity was not repug- 
nant to the Colonial Governors Act, 1609 (c. 12), 
& was not made void by Colonial Laws Validity 
Act, 1865 (c. 63) ; (1) though retrospective in 
its char^ter &; taking away a right of action once 
'^sted, it was not naturally or necessarily unjust, 
& had force without the limits of Jamaica ; 
(5) it could have the extra-territorial effect of 
toking away a right of action in an English 
Ct. ; (6) the governor might give his official con- 
sent to the Act, though he was individually 
interested. 


(7) As to power to question acts valid abroad 
{see No. 776, ante ), — Phillips v, Eyre (1870), 
h Q* B. 1 ; 10 B. & S. 1004 ; 40 L. J. Q. B. 

?? (I860), L. R. 4 

B. 225. 


/o (2) Befd. Fieldiiiflr v. Thomas, [1890] 



Tit ^ 179. As to (5) 

pistd. Harris w Quine (1809). L. H. 4 Q. B. 653. As 

to (7) OollBd. The M. Moxham (1875), 1 P. D. 43. Apld. 
Machado V routes. ri897j 2 Q. B. 231; Carr «. Fracis 
ritues, [1902] A. C. 176. Refd. BriLIsh South Africa Co. 
i>, Cornpanhia de Mogambique, [1 893] A. C. 602 ; Raymeut 

Chapman v. (Jhapraan & Biilst. 

Batthyany v, Walford 
(1880), 33 Ch. Ih 624^ Mentd. Ellis v. M'Henry (1871), 

T * ir ?on ' Ki Hoaquotte v. Overniann (1875), 33 

/icooj V^i’ Berwick- upon-Tweed Grdns., 

1Q11 i 1 T^’ S’ r. Metropolitan Water Board, 

[1911] 1 K. B. 845. 


784. Libel -Treaty of Tientsin.] -- Hart v, 
OuMPACH, No. 774, ante, 

786. Civil proceedings unnecessary in 

foreign country.] -Machado v, Fontes, No. 777, 
ante. 

786. — - Act wrongful by local law.]— I’his 
was an action for libel brought by pltf., an assistant 
judge at Munster, Westphalia, to recover damages 
for a libel contained in a lotttjr sent by defts. who 
were outside stockbrokers in London to the Royal 
-Public Prosecutor, Munster, Westphalia. The 
jl®*®Bce was a denial that the letter contained a 
libel & pleaded privilege, & that the act complained 
of was an innocent one in Westphalia & was not 
actionable in this country : — Held : it was a matter 
of qualified privilege, & when the act was action- 
able in this country & wrongful in the foreign 
country where It was committed an action would 

ll?.’ — ^*hoenb V, Lockwood & Oo., Ltd. (1911), 
Ttwias April 11. v i, 


Sub-sect. 2. — Torts affecting Movables. 

Acts of State.] — See Sect. 5, & Public 

AtTTHORiTiEs & Public OppicEas. 

Trespass to goods — Damages recoverable 
In England.] — Skinner v. East India Co., No. 316, 
ante, 

788. Seizure sanctioned by local law — 

Action not maintainable in England — Proceedings 
restrained.] — Perpetual injunction to restrain 
proceedings against a Dane, for the seizure of 
property of English subjects in Iceland, the 
seizure being sanctioned oy the Danish autho- 


rities.— Blad V, Bampield (1674), 3 Swan. 604 ; 
36 E. R. 992. 

Ai^aHons Consd. Pldllips v. Eyre (1870), L. R. 6 Q. B. 1. 
Refa. Cornpanhia de Mooambiqiie v. British South Africa 
Co., De Sousa v. British South Africa Co., [1892] 2 Q. B. 
358. Mentd. Denow v, St/Ook (1677), 3 Swan. 662 ; R. 
V. Carow (1682), 3 Swan. 669. 

789. .] — To found an action 

in this country for a wrong committed abroad the 
wrong must be such that it would have been 
actionable if committed in this country, & the 
act must not have been justiQable by the law of 
the pl^e where it was committed. 

British goods on board a British ship within 
the territorial waters of Muscat were seized by an 
officer of the British navy imder the authority of 
a proclamation issued by the Sultan, the sovereign 
ruler of Muscat : — Held : the seizure having been 
shown to be lawful by the law of Muscat no action 
could be maintained in this country by the owner 
of the goods against the naval officer. — Carr v. 
Pracis Times & Co., [1902] A. 0. 176; 71 
L. J. K. B. .301 ; 85 L. T. 144 ; 50 W. R. 257 ; 
17 T. L. R. 657, H. L. ; revsg. 8. C. sub nom, 
Pracis, Times & Co. v, Carr (1900), 82 L. T. 698, 
C. A. 

Annotation : — Mentd. A.-Q. for BrltlBii Columbia v. A.-Q. 
for Canada, [1914] A. C. 153. 

790. Seizure of cargo of slaves by British 

subject — Slave trade authorised by local law — 
Damages recoverable In England by owner.] — A 

foreigner, who is not prohibited from carrying 
on the slave trade by the laws of his own country 
may, in a British ct., recover damages sustained 
by lum in respect of the wrongful seizure, by a 
British subject, of a cargo of slaves on board of a 
ship then employed by him in carrying on the 
African slave trade. — Madrazo i\ Willes (1820), 
3 B. & Aid. 353 ; 1 State Tr. N. S. App. A. 1346 
100 E. R. 692. 

Annotations : — ^Distd. Forbe« u. Cochrane (1824), 2 B. & C. 
448. Oonsd. Santos v. Ulidife (1859). 28 L. J. C. P. 317. 
Refd. Seymour tr. Scott (1862), 8 L. T. 511 ; Tobin v, 
R. (1861), 16 C. B. N. H. 310. 

791. Collision in foreign territorial waters — 
Compulsory pilotage — Owner relieved from liability 
by English law — Notwithstanding liability by 
foreign law.] — The Halley, No. 686, ayiie, 

Damage to foreign pier .] — See No. 333, 

ante. 

See, further. Shipping & Navigation. 
Infringement of copyright.] — See Copyright & 
Literary Property. 

Infringement of patent.] Patents A In- 
ventions. 

Infringement of trade marks.] — See Trade 
Marks, Trade Names & Designs. 

792. Measure of damages — Governed by lex loci 

actus — Interest allowed.] — Interest allowed for a 

ship & cargo wrongfully taken by deft., & this 

being done in the Indies, Indian interest allowed, 

deducting the charge of the return. — East India 

Co. V, Ekines (1718), 2 Bro. Pari. Cas. 382 ; 1 

E. R. 1011, H. L. ; affg, 8. C. sub nom, Ekins v, 

East-India Co. (1717), 1 P. Wms. 395, L. C. 

Annotation: — ^Distd. Law v, Eost-liulia Co. (1799), 4 Vee* 
824. 

See, further. Damages. 


Sect. 3.— TORTS IN RESPECT OF LAND 
SITUATE ABROAD. 

See Part IV., Sect. 1, ante. 
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Conflict of Laws. 


Sect. 4.— TORTS COMMITTED ON HIGH SEAS. 

793. Collision — Liability governed by general 
maritime law.] — A suit between two foreign ships 
for loss by collision at sea must be governed by 
the general maritime law of nations, & Jiot by the 
provisions of any British Act of Parliament. — 
The Caiilyle (1858), as reported in 5 L. T. 62. 
Annotation : — Mentd. Chapman v, Hoyal NethcrlandH Steam i 

Navigation Co. (1870), 4 P. J). 167. 

794. — The liability of foreign owners 

sued in a British ct.in respect of a collision on tlie high 
seas is governed by general maritime law which is ; 
administered in such ct., & not by the lex loci | 
of the country under the Hag of which the ship 
is sailing. Therefore the allegation that by 
Spanish law the owners of a sliip were not personally 
liable for the default, if any, of the master & crew 
of such ship : — Held : not to be a valid ground of 
defence.— The Leon (1881), 6 P. D. 148; 50 

L. J. P. 69 ; 44 L. T. 013 ; 29 W. K. 910 ; 4 Asp. 

M. L. C. 404. 

Annotations: — ^Refd. Chartered Mercantile Bank of India 

V. Netherlands India Steam Navigation Co. (1883), 10 

g. B. B. 621 ; Davidsson V. Hill, [1901] 2 K. B. 006. 

In foreign territorial waters.] — See No. 080, 

a7iie. 

See, further, Shipping & Navigation. 

795. Injury to submarine cable — By foreign 
ship — Actionable in England.] — (1) In an action 
brought against the ow'ners of a ship for injury 
to a telegraphic cable on the high seas, the first 
count of the doclaiation stated that pltfs. were 
possessed of the cable, which was lawfully <fc with 
the consent of II er Majesty lying at the bottom 
of the sea within three marine miles of the shore 
&; coast of Kent, & defts. so negligently navigated 
their ship that an anchor belonging to it struck 
against & injured pltfs.’ cable. The second count 
was to same cfTect, but stated that the cable, at 
the time of tlie injury to it, was lying within eight 
marine miles of, & more than three marine miles 
from, the seashore : — Held: these counts, though 
omitting to allege notice on the part of defts. of 
the existence & situation of the cable, were good. 

(2) Lefts., in answer pleaded that the cable, 
at the time of the alleged injury to it, was lying 
at a place beyond the jurisdiction of Her Majesty, 

& defts. were aliens, subject to the law's of the 
kingdom of Sweden, & not to those of England, 
& the injury to the cable was caused by a lawful 
use of their anchor by defts. in the ordinary course 
of navigation : — Held : the introductory part of 
the plea, setting up that defts. were foreimiers, 
& not subject to the laws of this country, alleged 
facts which, by themselves, afTordeil no legal 
answer to the action, &. wei'o only matters to be taken 
into account by the jury in deciding whetlier defts. 
had or had not been guilty of negligence, but that 
the whole plea was good. — Submarine Telegraph 
Co. v. Dickson (1864), 15 O. B. N. S. 759; 3 


New Rep. 672 ; 33 L. J. C. P. 139 ; 10 L. T. 32 ; 
10 Jur. N. 8. 211 ; 12 W. R. 384 ; 2 Mar. L. 0. 
9 ; 143 E. R. 983. 

Annotations: — As to (1) Distd. Wilson r. Newberry (1871), 
30 J. P. 215. Refd. The Clara Klllam (1870), L. It. 3 
A. & E. 161. 

Jurisdiction of the Court of Admiralty.] — See 

Admiralty, Vol. I., pp. 106, 108, Nos. 82-84, 
Nos. 115-117. 

Death of alien caused by negligence — Recovery of 
damages under Fatal Accidents Acts, 1846 (c. 93) 
& 1864 (c. 95).] — A^ee Aliens, Vol. JJ., p. 131, 
Nos. 72, 73. 

Criminal offences committed on the high seas.] — 

See Oriminat, Law & Procedure. 


Sect. 6.— ACTS OF STATE. 

generally , Public Authorities & Public 
Officers. 

796. Of Imperial Government — Liberation of 
slaves by British subject — Ratification of act by 
ministers of state — Equivalent to prior command.] — 

Deft., a naval commander, stationed on the coast 
of Africa, with instnictions to suppress the slave 
trade, was requested by the Governor of Sierra 
Ijoone to obtain the liberation of two British 
subjects detained as slaves at the Gallinas by the 
son of the king of that country, & in effecting that 
object to use foi*ce, if necessary. He accordingly 
proceeded to the Gallinas with an armed force, 
&, having landed at Dombocorro, took military 
I)ossession of a barracoon belonging to pltf., w’ho 
was a Spaniard, carrying on the slave trade at the 
Gidlinas. He then communicated with the king 
of the country, & the two British subjects liaving 
been released, deft, concluded a ti-eaty for tlie 
abolition of the slave trade in that country. In 
execution of this treaty, deft, fired the barracoons 
of pltf., & carried away his slaves t>o Sierra Leone, 
where they were liberated. Some of pltf.’s goods, 
used in the slave traffic, were claimed by the king 
as forfeited, & delivered up to him ; other goods 
were destroyed. These proceedings having been 
communicated to the Lords of the Admlty., & 
tlie Secretaries of State for t/lio foreign &- colonial 
departments, they respectively, by letter, adopted 
& ratified the act of deft. :— JIeld: (1) X)ltL 
a property in his slaves, might maintain t respass 
for their seizure, the slave trade not being piratical 
by the law of nations, it not appearing that 
Sx>ain had passed any law abolishing tlie slave 
trade pursuant to the treaty embodied in 6 & 7 
Will. 4, c. 6 ; (2) the ratification of deft.’s act 
by the ministers of state was equivalent to a prior 
command, & rendered it an act of state, for which 
the Crown was alone responsible, such defence 
was ojien under the general issue. — Buhon v. 


PART Vlll. SECT. 4. 

i. Collision — JAabUity governed by 
lex domicilii of ship-owner. -Where u 
person is Injured in a collision on the 
nigh seas, caused by the fault of a 
vessel, the liability of the owner for 
damages will not bo oilier than that 
which attaches to him by the law of the 
country of his domicil. Sc that liability 
only arises where the person Injured 
is dorniciled in a country where the 
law imposes a corresponding liability 
on Its subjects. — Kendrick v. Burneti’ 
(1897), 25 H. (Ct. of Sess.) 82.— SCOT. 

J. Death of alien caused by negli- 
gence — Recovery of damages under l atal 
Accidents Act, 1846.1 — Above Act does 
not apply where the act out of which 
the liability arises occurs on a foreign 
ship on the high seas ; but it would 


apjdy to non-resident relatives of 
deceased, being foreigners, if the act 
was committed within the jurisdiction 
though by a foreigner cigalnst foreigners. 
— CUiUKioni Hashimoto v. The 
“Brand*’ (1907), 2 Hong Kong 

L. U. 1.— HONG KONG. 


PART VIII. SECT. 6. 

k. Of Imperial OovemmeM 
Alien no riffM to question — Trawling 
ioithin prohibited area.l — ^A German 
subjetit, master of a German trawler, 
brought a note of suspension & 
interdict against the Lord Advocate, 
an officer of the Roval Navy & an offloer 
of the Scottish Fishery Board, praying 
for interdict against respts. preventing 
him from landing fish at A. The 
fish had been caught b}' trawling out- 


side the three-mile limit, but within 
the area within which trawling is 
proiiibited by Herring Fishery (8cot.) 
Act, 1889, B. 7. & a bye-law made 
by the Fishery Board in pursuance of 
above sect., and tlie ottioors had pre- 
vented the landing of the fish : — Held : 
* 1 ) where an action is raised on account 
of the actings of a Crown official, 
by Lord Advocate appears In process 
Sc states that the actings complained 
of wore duly authorised by H.M., 
proof IJiat the actings were unauthorised 
is Incompetent ; (2) an alien Is not 
ontitlod to question in the ots. of this 
country the administrative acts of the 
Crown. — Poll v. Lord Advocate 
(1899), 1 F. (Ct. of Seas.) 823.— SOOT. 

1. Of foreign government — Orani 
of letters peUent — JnfringemerU-’—Whether 



Part IX. — ^Marriage. 
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Denman (1848), 2 Exch. 167 ; 6 State Tr. N. S, 
626 ; 10 L. T. O. 8. 523 : 164 B. R. 450. 
AnnotaHom: — Aa to (1) Befd. Doss v. Socretary of State 
for India in Ck>uncil (1875), L. H. 19 Eq. 509. As to (2) 
Enid. Santos v. llUds^ (1859), 28 L. J. C. P. 317 ; Scott 

V. Seymour (1862), 8 Jiir. N. S. 668 ; Feather v. R. (1865), 
6 B. & S. 257. Consd. Phillips v. Eyre (1870), L. R. 6 Q. B. 
1 ; Mill V. Hawker (1874), L. R. 9 Exch. 309. Ezpld. 
Doss V. Secretary of State for India in Council (1875), 
L. R. 19 Eq. 609 ; Dtxon v. Farror (1886), 18 Q. B. D. 43. 
Consd. Johnstone v. Pedlar, [1921] 2 A. C. 262. Refd. 
HouUien v. Smith (1850), 19 L. J. Q. B. 170 ; Secretary 
of State in Council of India v. Kamachee Boyo Sahaba 
(1859), 7 Moo. Ind. App. 476 ; London Corpn. v. Cox 
(1867), L. R. 2 H. L. 239 ; Rustomafiree v, R. (1876), 24 

W. R. 428 ; Fracls, Times v. Carr (1900), 82 L. T. 698. 

797. Of foreign government — Confiscation of 
estate of English subjects abroad — In derogation of 
letters patent granted by foreign Power — Proceed- 
ings in respect of restrained in England.] — B lad v. 
Bamfield, No. 788, ante. 

798. Seizure of British ships by British 

subject for blockade running — Captor acting under 
authority of foreign Government — Foreign Enlist- 
ment Act, 1819 (c. 69).] — (1) In an action against 
deft., a British subject, for taking & seizing the 
steam vessel of pltfs. also British subjects : — Held : 
pleas alleging that deft., acting as the officer &. 
servant of a foreign i^ower then at peace with our 
lord tlie king, took & captured the vessel in ques- 
tion in the act of breaking a blockade duly estab- 
lished by such foreign power, & supplying the 
enemies of such power with stores, ammunition, 
etc., amounted to a good justification, notwith- 
standing the above Act. 

(2) n''he sentence of a foreign court of competent 
jurisdiction, condemning a neutr«al vessel taken in 
war as prize, is good & binding against the world. — 
Dobhfe V . Napier (1836), 2 Bing. N. C. 781 ; 
3 State Tr. N. S. 621 ; 2 Hodg. 84 ; 3 Scott, 201 ; 
5 B. J. C. P. 273 ; 132 E. H. 301. 

Annotations: — As to (1) Consd. U. v. l^esley (1860), Bril, 


C. C. 220 ; PhiUlpH v. Eyre (1870), L. R. 6 Q. B. 1 ; The 
M. Moxham (1875), 1 P. D. 43 ; Carr v. l^Yaois, Times, 
[1902] A. C. 176. Reid. Companhia de Mooambique v. 
British South Africa Co., De Sousa v. British South Africa 
Co., [1892] 2 Q. B. 358. Generally^ Mentd. Ryan v. Clark 
(1849), 14 Q. B. 65. 

799. Imprisonment of foreign convicts by 
master of English vessel — In virtue of contract with 
foreign Government — No liability for wrongs In 
foreign territory.] — Deft, was convicted on an 
indictment charging him with assaulting the 
prosecutors on the high seas, & falsely imprisoning 
& detaining them. The prosecutors were Chilian 
subjects & had been ordered by the Govt, of Chili 
to bo banished from that country to England. 
Deft., being master of an English merchant vessel 
lying in the territorial waters of Chili, contracted 
with the Cliilian Govt, to take the prosecutors 
from Valparaiso to Liverpool ; & they were 

accordingly brought on board deft.’s vessel by the 
officers of the Govt. & were carried by deft, to 
Liverpool under his contract : — Held : although 
the conviction could not be supported for the 
assault & imprisonment in the Chilian waters, it 
must be sustained for that which was done out of 
the Chilian territory, &, although deft, was justided 
in receiving the j^rosecutors on board his vessel 
in Chili, yet that justification ceased when he passed 
the line of Chilian jurisdiction, the detention of 
the prisoners & conveying them to Liverpool 
was a wrong intentionally planned & executed 
in pursuance of the contract, amounting to a 
false imprisonment & triable bv English law.-- 
K. V . LESJ.EY (1860), Bell, C. C. 220 ; 29 L. J. M. C. 
97 ; 1 L. T. 452 ; 24 J. P. 115 ; 6 Jur. N. S. 202 ; 
8 W. K. 220 ; 8 Cox, 0. V. 269, C. C. R. 

Annotations : — Consd. Phillips v. Eyrfl (1870), L. R. 6 Q. B. 
1 ; R. r. Koyn (1876), 2 Ex. D. 63. Refd. Fracls, Times 
r. Carr (1899), 81 L. T. 50. Mentd. Seymour r. Scott 
(1863), 8 L. T. 511. 


Part IX.- 

Sec t. 1. GENERAL PRINCIPLES OF VALIDITY. 

Hub-sect. 1. — Wjiat Maruiaoes recognised. 
(jrncrally, Husband Wife. 

800. Marriage as understood in Christendom — 
Voluntary union for life of one man & one woman 
to exclusion of all others.]^ — Marriage as understood 
in C Christendom is the voluntary union for life of 
one man <S: one woman, to the exclusion of all 
others. A marriage contracted in a country where 
polygamy is la wful, between a man a woman who 
profess a faith which allows polygamy, is not a 
marriage as understood in Chri,sUuidom although 
it is a valid marriage by the lex loci, & at the 
time when it was contracted botli the man & the 
woman wore single <fc competent to contract 


Marriage. 

marriage, the English Matrimonial Ct. will not 
recognise it as a valid marriage in a suit instituted 
by one of the parties against the other for the 
purpose df enforcing matrimonial duties, or 
obtaining relief for a breach of matrimonial 
obligations. — Hyde v. Hyde & Woodman see 
(1866), L. R. 1 P. & D. 130 ; 35 L. .1. P. & M. 57 ; 
14 L. T. 188 ; 12 Jur. N. 8. 414 ; 14 W. R. 517. 
Annotations : — Consd. -Re TJlloc, Nawah Nazim of Beiii«ral*8 
Infants (1885), 63 L. T. 711 ; lie Bozzelli’s Scttlmt., 
Hu«ey*Himt v. Bozzelli, [19021 1 Ch, 751. Refd. Be 
Bethell, Bethell v. Hildyard (1888), 38 Ch. D. 220; R. 
V. Dibdin, Et p. Thompson (1909), 101 L. T. 106 : R. v. 
Hammcrsmltli Superin tend on t Ropristrar of Marriages, 
Ex J). Mlr'Anwaruddiu, [1917] 1 K. B. 634. 

801. .] — A union formed between a 

man & a woman in a foreign country, although 


validity exami noble in another State,.']—' 
The grant of letters patent is an exer- 
cise of the sovereign power of a Slate ; 
&, as in the case of title to land, the 
validity of the gran(» is not exainiiiahle 
in the ct.p. of aiu»thcr Stal-e, except 
in COSOS where the question of that 
validity arisoB merely incidentally in 
an action otherwise cognisable by the 
cte. of that other state. — I*()1TER r. 
Bhokknuili, Phopriktaky Co. Lti>. 
(1906). 3 C. L. R. 479.— AUS. 

m. 'FinlaiUm of custo7ns late— 

Airest without warrant .] — Tlie law of 
a foreign state authorising on offleer 
of the state to arrest vvit.hont warrant 
poraoiiK suspected of violating U»e 
customs Jaw of the state, for the 
purpufle of bringing them to justice, 
is a defence to an action in N.B. lor 


lived in adultery with another man. 
Both husband & ^vifo subsoquontly 
h(H*,aijio Christians but the wife con- 
tinued to live in adultery. The hus- 
band sued midor above Act for 
dissolution of the marriage ; — Held : 
(1) the marrlagoa contemplated by 
above sect, are thoso founded on the 
Christian principle of a union of one 
man Sc one woman to the exclusion 
of others ; (2) the Act does not con- 
tomi)late lelief In cases where the 
]>art.ieH have been inarrleil under the 
rites of Hindu law, a Hindu marriage 
not being a monogamous one. — - 
THAriTA Peter r. Thapjta Laka8HMI 
(1893), 1. L. R. 17 Mod. 235.— IND. 

801 i. JJy words of mutual con* 

serd .] — A woman, native of F., was 
married to a half-caste native in one 


an arrest in such state. — M ay i\ Smith 
(1894), 32 N. B. R. 474.— CAN. 

n. No right of action in British 
Court. ]—Pltf., an alien, being unlaw- 
fully within U.S.A. in violation of an 
Act of Congress, liable to ho deported, 
has no right of action in N.B. against 
a U.S. officer for arrest in, Sc deporta- 
tion from, that country. — Papaoeor- 
Giouv r. Titrxku (1906), 37 N. B, R. 
449 ; 1 E. L. R. 387.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1, 

800 i. Marriage as understood in 
( hrisiciulom — Voluntary union for life 
of one man tf* otir vurnmn to exclusion 
of all others Marriage between Hindus 
--Act. IV. of 1869, 8. 7.1- -Petitioner & 
his wife maTTied ewcording to the rites 
of the Hindu itiigion. The wife 
suhsequontly left her husband, Sc 
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*ci. 1 . — Oencral principles of validity : Sub^secis,! 

it may there bear the name of a marriage, & the 
parties to it may there be designated husband & 
wife, is not a valid man*iage according to the 
law of England unless it is formed on the same 
basis as marriages throughout Christendom, &, 
is in its essence the voluntary umon for life of one 
man & one woman, to the exclusion of all others. 

C,, an Englishman, in 1878 went to South 
Africa, &; while there married T., a woman of 
a semi-barbarous tribe, according to the native 
customs. No religious form or ceremony was 
gone through, &, beyond the taking of the woman, 
the native ceremony consisted simply in the 
bridegroom slaughtering an ox & sending the head j 
to the bride’s parents. By the custom of the tribe ' 
polygamy was practised, but C. never had more 
than the one wife, whom he took to his house, 

& he continued to live with her alone until 1884, 
when he was killed while fighting with the Boers. 
Ten days after his death T. gave birth to a female 
child. C. kept up communication with various 
members of his family in England, but never 
mentioned his marriage, k by a testamentary 
document he made some provision out of his 
propeity in South Africa for T., & any child which 
she might have by him. Under the will of his 
father he was entitled to real estate in England 
for life, with remainder to his children, with 
remainder over in default of issue : — Held : the 
union between 0. & T. was not a valid marriage 
according to the law of England . — Re Betheix, 
BEnnsu. v. Hildyard (1888), 38 Ch. D. 220 ; 
57 L. J. Ch. 487 ; 58 L. T. 674 ; 36 W. R. 503 ; 

4 T. L. B. 319. 


England was unlawful, & not a valid marriage ; 
(2) though the son was legitimate in England by 
the rule of law that the marriage could not be 
declared void after the death of either of bis parents, 
yet that rule is not binding out of England, & 
cannot operate to make the son legitimate in 
Scotland, where such a marriage is assumed to be 
incestuous, & to contract it a capital offence. 

(S) The rule, that the lea loci contradus of a 


marriage esT^aousnes ..... 
qualification, vie., where the law of a country 




forbids marriage under any particular circum- 
stances, the prohibition follows the subjects of 
that country wherever they may go. 

(4) The comity of nations does not demand 
that ^ a nation should recognise as valid every 
marmge which is valid lege loci contractus, & not 
prohibited by the common consent of Christianity. 
Each nation has a right to define & prohibit 
incest. — Fenton v. Livingstonb (1859), 33 

L. T. O. S. 335 ; 23 J. P. 679 ; 6 Jur. N. S. 1183 ; 
7 W. R. 671 ; 3 Macg. 497, H. L. 

AnmMions : — As to (1) Consd. lie Goodman’s Trusts (1881), 
U L. T. 527 ; R. v. Dlbrlln, [IDIO] P. 57. Oenerdllv, 
Mentd. Chichester v. Mure (1863), 32 L. J. P. M. & A. 146. 


805. .] — A., a native of Marburg, 

came to England in 1822, aged 13, & remained hero 
till his death in 1856, having made occasional 
visits to Germany. In 1836 he was married in 
tliis country to B., a native of Frankfort-on- the- 
Maine ; in 1836 he obtained letters of naturalisa- 


tion ; in 1841 ho made a will ; in 1844 his wife 
died, leaving children, & in 1846 he married at 
Frankfort C., who was B.’s sister of the half-blood, 
& had children by her. On his death his brother 
took out letters of administration as the uncle & 
guardian of all the children, none of whom were 


Annotation: — Consd. R. v. Hammersmith Huporintendent 
Registrar of Marriages, Ex p, Mlr-Anwaniddin, [1917] 

1 K. B. 634. 

802. .] — It is an open question 

whether the union of a man & woman, in a state 
where polygamy is recognised, solemnised according 
to the laws of such state will be recognised in 
England as a marriage. — R. v. Naguib, [1917] 

1 K. B. 359 ; 86 L. J. K. B. 709 ; 116 L. T. 640 ; 
81 J. P. 110 ; 25 Cox, C. C. 712 ; 12 Cr. App. Rep. 
187, C. C. A. 

g03. Monogamous marriage In non- 

Christian country^ — Valid by lex loci.] — Marriage, 
as understood in Chri.siian countries, means the j 
voluntary union for life of one man & one woman, [ 
to the exclusion of all others. Therefore, a 
marriage contracted on this basis will be valid 
though celebrated in a heathen country, provided 
always it be legally contracted & celebrated accord- 
ing to the laws & customs of that country. — 
Brinkley v. A.-G. (1890), 15 P. D. 76 ; 59 L. J. P. 
51 ; 62 L. T. 911 ; 0 T. L. R. 191. 

Annotation : — ^Refd. R. v. Hammersmith Superintendent 
R^rlatrar of Marriages, Ex p. Mir-Anwaruddln, [1917] 

1 K. B. 634. 

804. Not incestuous marriages — Deceased wile’s 
sister.] — T. domiciled in England, in 1808 married 
there his deceased wife’s sister, & had by her a son, 
A. She died in 1832. No proceedings were taken 
in the ecclesiastical ct. to declare the marriage ! 
void: — Held: (1) the marriage by the law of * 


of age, on the supposition that the will was revoked 
by the second marriage. The eldest son of the 
first marriage on coming of ago called in the letters 
j of administration, & set up the will: — Held: (1) 
the principle laid down by Stuart, V.C., in Brook v. 
Brook (No. 806, post) as to the disability of a native- 
born English subject to contract such a marriage 
applied equally to a naturalised subject, (2) though 
by the law of Frankfort, C.’s domicil, such a mar- 
riage would have been valid, yet the disability 
of either party to the contract would invalidate 
the marriage. — Mette v. Mette (1859), 1 Sw. & Tr. 
416 ; 28 L. J. P. & M. 117 ; 33 L. T. O. 8. 139 ; 
164 E. B. 792 ; sub nom. In the Goods of Mette, 
7 W. R. 543. 

Annotaiiems : — Expld. Chetti v, Chetti, [1909] P. 67. Refd. 

Sottomayor v. Do Barros (1879), 6 P. J), 94 ; Ogden v. 

Ogden, [1908] P. 46. Mentd* lie Martiii, Loustaian v. 

LouBtalan, [1900] P. 211. 

806. .] — (1) A marriage of a widower 

with his deceased wife’s sister, both being English- 
born subjects & domiciled at the time in England, 
is void, though the marriage was celebrated in a 
foreign country, by the law of which such marriages 
were legal. 

(2) Where the poities to such a marriage, 
though English bom, had been domiciled in such 
foreign country at the time of the marriage : — 
Semble : the marriage would be valid here also. 

(3) A foreign marriage, valid according to the 
law of the country where it is celebrated, is good 


of the F. islands by the British consul j inl/O R.O. Church, hut BubsoQuently 218. — IND. 

there by words of mutual consent to live j relapsed into Hinduism, & was marrlod , 

together as man and wife .—Held ; 1 to a Hindu. Her Hindu husband o. Marriaae heiween Christian 

there had not been a viUid man*iage , afterwards discarded her; A. was tit? Mahomedan — Mahomedan riiea .] — 

cognisable by English law.-* R.e. Byrne subsequently rc-odniltted into R.C. A inarrlc^o ooromony performed acoord- 

(1867), 6 N. W. S. C. R. 302.— ' Church & married by a priest to a lug to Mahomedan rites between a 

AUS. I R.C. during the lifetime of hor Hindu Christian man & a Mahomedan woman 

I husband : — Held : A.’s marriago with can create no valid marriage between 

808 i. Monogamous marriage ( the Hindu was subsisting 8c valid at the parties.— S ktnnbr ^v, Duroa 

in Twn-Christian courUry — Valid by I the time of her Christian marriage.— Prasad (1904), I. L. R. 31 All. 239,— 

lex loci.] — ^A. was baptised in infancy : Be Millard (1887), 1. L. H. 10 Mad. IND. 
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everywhere ; but that applies only to the form, 
& not to the essentials of the contract, which depend 
on the lex that is, the law of the country 

where the parties are then domiciled, in which 
they contemplate to reside. Hence, if a marriage 
abroad of English subjects domiciled here is 
contrary to our notions of public policy, for 
example, polygamous or incestuous, this country 
will not recognise it, & will follow in that respect 
its own rul^ as to incest & policy. 

(4) Marriage Act, 1835 (c. 54), docs not bind 
all English subjects in all parts of the world, So 
it would not, for example, affect the law of marriage 
in any conquered colony in wliich a different law 
of mamage prevailed, whatever effect it might 
have in any other colony, — ^Brook v. Brook 
(1801), 9 H. L. Gas. 193 ; 4 L. T. 93 ; 25 J. P. 
269 ; 7 Jur. N. S. 422 ; 9 W. R. 461 ; 11 E. R. 
703, H. L. ; affg. (1868), 3 Sm. & G. 481. 

AnnotcUions : — Aa to (1) 8c (2) Conid. Mette v. Motto (1859), 

1 Sw, 8c Tr. 416 ; Simonin v. Mallao (1860), 29 L. J. P. M. 
& A. 97 ; Howarth v. Mills (1866), L. K. 2 £q. 389 ; 
Expld. Re All 0 ou*B Tnists (1874), 31 L. T. 638 ; Pawson v. 
BrowD (1879), 13 Oh. D. 202. Oomid. Sottomayor v. 
Do Barros (1879), 41 L. T. 281 ; Re Bozzolli’s Sottlint., 
Husey-Hunt V. Bozzolli, [1902] 1 Ch, 751 ; Offdeii v. Ogden, 
[1908J P. 40. Bmld. Chetti v. Chottl. (1909) P. 67. Refd. 
R. V. Dibdin, [1910] P. 57. As to (3) Consd. Ogden 
V. Ogdon. (1908J P. 46 ; R. v. Dibdin. [19101 P, 67. 
Refd. Fenton v. Livingstone (1859), 33 L. T. O. S. 335 ; 
Wing V. Taylor (1861), 30 L. J. P. M. & A. 258 ; SottA>- 
mayor v. Do Bairos (1877), 2 P. D. 81 ; Re Do Wilton, 
Do Wilton V. Monteflore, [19001 2 Ch. 481 ; Re BozzelU^s 
Sottlmt., Husoy-Hunt v. Bozzolli, [1902] 1 (3h. 751. 

807. Deceased husband’s brother.] — A 

naturalised Italian domiciled in Italy married her 
deceased husband’s brother, an Italian domiciled 
in Italy. The marriage, which was solcmni.sed 
in Italy, after the necessary dispensations had been 
obtained, was admittedly valid in Italy : — 
Held: notwithstanding Marriage Act, 1835 (c. 54), 
the marriage was valid in England. 

Scnible : the law of the common domicil is 
sufficient to determine marriage capacity except 
in the case of marriages stamped as incestuous by 
the general consent of Christendom. — Be Boz- 
ZELLI’S SFrrrLEMENT, HUSEY-IIUNT V, BOZZKLLT, 

[1902] 1 Ch. 751 ; 71 L. ,T. Ch. 505 ; 86 L. T. 445 ; 
50 W. R. 447 ; 18 T. L. R. 365 ; 46 Sol. Jo. 318. 
Annotation : — Refd. K. v. DIbdia, Ex p. Thompson (1909), 
101 L. T. 106. 

Sec, now. Marriage (Prohibited Degrees of Rela- 
tionship) Acts, 1907 (c. 47) & 1921 (c. 21). 

808. Whether marriage in polygamous country 
— Governed by lex domicilii.] — Brook v. Brook, 
No. 806, ante. 

809. By persons who profess faith which 

allows polygamy — Valid by lex loci.] — Hyde v. 
Hyde & Woodmansee, No. 800, ante. 

810. According to native custom — Without 

religious form or ceremony — Polygamy not prac- 
tised by husband.] — Re Betueta., Bethell v. 
IIiluyard, No. 801, ante. 

811. Marriage solemnised according to law 

of state.] — R. v. Naguib, No. 802, ante. 


Sub-sbot. 2. — ^Essential Validity of 

Marriage. 

A . Jurisdiction of Courts. 

812. Marriage in England — Between foreigners 
domiciled abroad.] — S imonin v . Mallac, No. 924; 
post. 

813. — — Declaratory judgment as to 

validity.] — D e Gasquet James (Countess) v . 
Meoklenbuho-Sohwerin (Duke), No. 923, post. 

B. When governed by IjCX domicilii. 

See, generally, Husband & Wife. 

814. General rule.] — A. bequeathed a sum of 
stock to B. for life, & then to his children living at 
his death. A. died, & then B. died. At B.’s 
death he left two legitimate daughters, & one other 
daughter, born under the following circumstances. 
B., being a widower, with two children by his first 
wife, & a domiciled Englishman, went to reside in 
France, where he cohabited with a Frenchwoman, 
by whom he had a daughtt^r born in that country. 
After the birth of that child, B. married its mother, 
first at the English Embassy, then again according 
to the forms prescribed by the law of France, So 
the parents then acknowledged the child to bo 
theirs, but B. alone signed the act of acknowledg- 
ment, which was contained in the marriage con- 
ti*act. Upon the quesllon whether this cliild of 
B. could take a share of this stock jointly with the 
other two ; — Held : she could not do so : because 
(1 ) the law of domicil was carried by the domiciled 
party into any foreign country in which he might 
be residing. Sc it signified nothing whether or not 
the marriage was in a country where the law was 
different from the law of liis domicil; (2) the 
legitimacy of this child was to be ascertained 
by the law of that country vliich I'egulatecl the 
domicil of the father at the time of its conception 
Sc birth ; (3) at that time the father was a domi- 
ciled Englishman, subject to the laws of this 
country ; (4) by those laws, no illegitimate child 
of a domiciled English subject, could be legiti- 
matised by any act of liis ; (5) this ct. could not 
refuse to recognise the marriage at the English 
Embassy, when no act of recognition was made 
by the parerft s, & tlu^ act of recognition, when made, 
being required by the French law t/O bo by both 
Ijarents, tliat which was executed in this case, by 
the father alone, appeared to be, und<‘r any circum- 
stances, invalid . — Be Whigrt’s Trust (1866), 

2 K. & J. 595 ; 25 L. J. Oh. 621 ; 27 L. T. O. S. 
213 ; 20 J . P. 675 ; 2 Jur. N. S. 465 ; 4 W. R. 
541 ; 69 E. K. 920. 

Annotatior^: — Aa to (2) Consd. Boyos r. Bedale (1863), 

1 Hem. & M. 798. Aa to (3) Consd. Levy v. Solomon 

(1877), 37 L. T. 263; Re Goodman's Trusts (1881), 17 

Uli. D. 266. Refd. Re Grave, Vaucher v. Treasury Solicitor 

(1888), 40 Ch. D. 216. 

816. .] — Brook v . Brook, No. 806, 

ante. 


809 i. Whether marriage in polyga- 
moua country — Ry persona who profexa 
faiifi which aUowa poly gamy. }~-TliOTO 
Is a oosrent presumption in favour of 
Mahomedan marriages. — Kabikm v. 
Latikf (1910), 1 C. P. D. 154.— AF. 

809 ii. .] — The word “ wife ** 

in Act 30 of 1006, s. 4 (e), does not 
include a wife manied by Mahomedan 
custom. — Esop V. Union Govkknment 
(Minister op titr Interior) (1913), 
4 C. P. D. 133.-~S. AF. 

p. According to native 

ewitom.] — C., the son of an Englishman 
who settled In Pondoland, married 
according to the native oustom two 
wlveiB before the annexation of P. 8c 
continued to reside in P. after the 


annexation : — Held : as the marriages 
were valid according to P, law & were 
contracted prior to the annexation 
of P., they should be treated as lawful 
8c valid in the Cape Colony. — Canham’s 
Estate v. The Master (1909), 26 
S. C. 166 ; 19 C. T. R. 383.— S. AF. 

PART IX. SECT. 1, SUB-SECT. 2.— A. 

q. Whether consent of parties in 
quxaiiona involving matrimonial status 
gives court JuHsdirtio7i. ] — Tlie mere 
consent of the parties in questions 
involving their matrimonial status 
cannot give the ct. jurisdiction not 
otherwise existing ; & the ct. can 

mero motv rali^ & decide the question 
of Jurisdlction.—BRrNsoHWiK v. Brun- 


scnwiK, [1902] T. H. 223. — S. AF. 

PART IX. SECT. 1, SUB-SECT. 2.— B. 

814 i. General ndr.] — The validity 
of a marriage Is determined by the law 
of the domicil at the time of tho 
marriage. — Gray r. National Trust 
Co. (1915), 31 W. L. R. 684 ; 8 W. W. R. 
1061.— CAN. 

814 ii. .] — The ctisontial validity 

of a marriage is governed by lex 
doinicilU, 8c tho marriage in W. of a 
man domiciled In B.C., invalid by 
B.C. law', is not rendered valid by the 
fact that it would be recognised as 
valid ill W. — Miller v. Allison, f 1 917 ] 
2 W. W. R. 231 ; 33 D. L. R. 144 ; 
24 B. C. R. 123.— CAN. 
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Secf. 1. — General principles of validity : Snh-sect 2, 

816. •.] — Fenton r. Livingstone, No. 
804, onte. 

817. — • Capacity to contract.] — Rudino v. 
Smith (1821), 2 Hap. Con. 371 ; 1 State Tr. N. S. 
1054 ; 161 E. R. 774. 

Annotations: — ConBd. Kentr. Bunjre,«s (1840), 11 Sim. 361. 
Reid. H. V, MlUiB (1844), 10 Cl. & Fin. 634 ; Ward u. 
Day (1846), 6 Notes of Cases, 66 ; Connolly v. Connelly 
(1851), 2 Rob. Eccl. 201 ; Brook v. Brook (1868), 3 
Sm. & G. 481 ; Armitaffo v. Amiitage (1866), L. R. 3 Eq. 
343 ; Bater V. Bater, [1006] T. 200. 

818. ,] — The lex loci coniraciiui a.s to 

marriage will not prevail when either of the con- 
tracting parties is under a legal incapacity by the 
law of the domicil ; & therofoi*e a second marriage, 
liad in Scotland on a Scottish divorce a vinculo 
from an English marriage between parties domiciled 
in England at the times of such marriages & divorce, 
is null. — Conway v, Beazley (1831), 3 Ilag. Ecc. 
039; 102E. K. 1292. 

Annotatiom : — Consd. Dolphin v. Robins (1859), 7 H. L. Cas. 
391 : Harvey v. Famio (1880), 6 P. D. 35. Reid. Brook 
V. Brook (1858), 3 Sm. & (i. 481 ; Shaw r. Gould (1868), 
L. R. 3 H. L. 55 ; Nlboyet v. Niboyct (1878), 4 P. D. 1. 
Mentd. Chesnoy v, Newsholme, Newsholmc v. Choaney, 
11908] P. 301. 

819. Marriage abroad — With deceased wife’s 
sister — By British subjects domiciled in England — 
Naturalised British subject.] — Mette v. Meti’e 
No. 805, ante. 

820. .] — Brook v. Brook, No. 

806, ante. 

See^ nowy Marriage (Prohibited Degrees of Rela- 
tionship) Acts, 1907 (c. 47) & 1921 (c. 24). 

821. With deceased wife’s niece — By 

domiciled Englishman.] — A domiciled English- 
man went tlu'ough the ceremony of marriage 
abroad with liis deceased wife’s niece. Tlie 
marriage was void according to the English law, 
but valid according to the foreign law. He, on 
tliat occasion executed a marriage settlement in 
favour of liis intended wife, also of the children 
of his former & of his intended marriage, as a 
cla.ss : — Held : tlie whole was void. — Chapman v. 
Bradley (1863), 4 De C. J. <fc Sm. 71 ; 3 New 
Rep. 182 ; 33 L. J. Ch. 139 ; 9 L. T. 495 ; 10 Jur. 
N. S. 5 ; 12 W. R. 140 ; 46 E. R. 842, T.. .7,1. 
Anymtations : — ^Reld. Paw.son v. Brown (1879), 13 Ch. 1). 

202 ; A. V, M. (1884), 10 P. D. 178 ; Noalo v. Neale (1890), 
79 L. T. 629; Hay v. NorthcoU^ (1900), 82 li. T 656 ; 
Dormer v. Ward, [1901] P. 20; Re Garnett, RlcluvrdHOii r. 
Greouop (1905), 74 h. J. Ch. 570. Mentd. Neale v. Mitchell 
(1897), 14 T. L. R. 154. 

822. Between uncle & niece — Jews domi- 

ciled in England.] — The capacity of persons pro- 
fessing the .Jewish religion who are also domiciled 
British subjects to contract marriage is regulated 
by the law of England, 

Where a marriage was solemnised abroad 
according to Jewish rites between a niece & her 
maternal uncle, both the contracting iiarties being 
at the time of the solemnisation domiciled Britisli 
subjects & adherents of the Jewish faith, & the 
marriage being valid by the J ewish law ; — Held : 
the marriage was invalid. — He De Wilton, Dk 
Wilton v. Montefiokk, [1900] 2 Ch. 481 ; 69 
J.. J. Ch. 717 ; 83 L. T. 70 ; 48 W. R. 645 ; 16 
T. L. R. 507 ; 44 Sol. Jo. 626. 

Annotation: — Re!d. Ogrden r. Ogdon, [1908] P. 46. 

823. With deceased husband’s brother — 

Both parties domiciled abroad.] — He Bozzelli’s 
SETTLKlVirONT, IIusEY-HpNT V. BOZZEJJJ, No. 807, 
ante. 


SeCy nowy Marriage (Prohibited Degrees of Rela- 
tionship) Acts, 1907 (c. 47) & 1921 (c. 24). 

824. Hindu child marriage.] — Grbwals 

V. Grbwals (1907), Times, Aug. 1. 

826. By repute.] — ^A foreign mamage, 

recognised as valid by the law of the domicil of 
the parties, will be held good by the law of England, 
notwithstanding that there has been no formal 
ceremony of marriage. A marriage by repute 
which is valid by the law of the domicil will be 
recognised as valid by the English cts. — Re Green, 
Noyes v. Pitkin (1909), 25 T. L. R. 222. 

As to what marriages recognised In English law.] 
— See Sub-sect. 1, ante. 

As to law governing capacity In mercantile con- 
tracts.] — See Part VIT., ante. 

As to what constitutes marriage.] — See Husband 
& Wipe. 

C. When governed by Lex loci contractus. 

826. General rule.] — Fenton v. Livingstone, 
No. 801, ante. 

827. .] — (1) Any incapacity of either a 

man or a woman, which, though recognised & 
enforced by the law of the domicil of either, is of a 
kind to which the cts. of this country refuse 
recognition, does not render a marriage celebrated 
here invalid on account of any such incapacity. 
A foreigner or a British subject domiciled abroad 
who enters int/O a contract of marriage with an 
Englishwoman domiciled in England, a marriage 
which would be recognised by the law of England 
as valid if contracted between persons domiciled 
in this country, does not carry ith him any 
disability of a pcjrsonal chara(;ter imposed by the 
law of his domicil so as to preclude him from 
contracting a valid marriage witli her in this 
country. 

(2) A foreigner or a British subject domiciled 
abroad who, bt‘ing in England, contracts in duo 
form according to the laws of England a marriage 
with a person domiciled in England is not to be 
permitted to assort that he was under the burden 
of an incapacity, imposed by tlie law of the foreign 
domicil, to do that which he in fact did voluntarily 
& in due form according to the laws of England, 
& ho cannot repudiate the marriage on the ground 
of such personal incapacity. 

(3) Where both parties to a marriage are domi- 
ciled in a country the laws of which forbid them U) 
marry, considerations may apply differing from 
those which would bo applicable in cases whore one 
party only is domiciled in a country the laws of 
which forbid such a marriage. — Chetti v. (JHETn, 
[1909] P. 67 ; sub nom. Vknuqopal Chettit v. 
Venugopal Chetti, 78 L. J. P. 23 ; 99 L. ’J\ 885 ; 
25 T. L. K. 146 ; 53 Sol. Jo. 163. 

Annotation: As to (1) & (2) Consd. R. v. Hammersmith 

Buperlnteudent Retristrar of Marriages, Ex v> Mir* 

Anwaniddln, [1917] 1 K. B. 034. 

828. Marriage in England — Both parties domi- 
ciled abroad — In conformity with laws of England — 
Evasion of lex domicilii.] — Simonin v. Mallac, No. 
921, post. 

829. One party domiciled In England — 

Incapacity of other party by lex domicilii — Not 
recognised by English law.]— -Two Portuguese sub- 
jeets, one of whom was domiciled in England, the 
other in Portugal, contracted a marriage in 
England in 1866. They were first cousins & were 
incaiiable, according to the law of Portugal, of 
intermarrying, on account of consanguinity, 

rule, be determined by the law of the 
oonntrj" where it was oelobratod & 
the marriage was not valid In O. — 
Haiuus V. Coopkh (1871). 31 U. O. R. 
182.— OAN. 


PART IX. SECT. 1. SUB-SECT. 2.- C. 

827 i (General ride .] — H., a slave in 
V., married a slave; slaves not being 
able to marry in V, The marriage 


was celebrated by a Baptist minister 
with the usual cerc?mony, & with all 
forinalltios practicable to make It 
binding : — IfeUt : the validity of the 
marriage must, according to the general 
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without a Pappl dispensation. Petitioner, the wife, 
filed a petition, praying that her marriage with the 
resp. might be declared null & void : — Held : the 
lex loci contracts should prevail in the matter, &, 
the marriage being valid according to the law of 
England, the petition must be dismissed. — Sotto- 
MAYEB V. De Barros (1879), 5 P. D. 94 ; 49 
L. J. P. 1 ; 41 L. T. 281 ; 27 W. R. 917. 
Annotations: — Oozisd. Ogden v. Ogdon, [1908] P. 40. Reid. 

Linke (otKorwiso Van Aerde) v. Van Aerde (1894), 10 

T. L. R. 426 ; Hay v. Northoote, [1900] 2 Oh. 262 ; Chetti 

V. Chetfcl. [1009] P. 67 ; R v. Hammorsmith Supor- 

Intendont Rogistrar of Marriages, Ex n, Mlr-Anwaruddln, 

[1017] 1 K. B. 634. Mentd. Mobs v . Moss, [1897] P. 203. 

830. .] — Ogden v. Ogden, 

No. 228, ante. 

831. .] — CllETTI V. ClIETTI, 

No. 827, ante. 

832. Marriage abroad — By person attainted in 
England.] — A.ti attainted man, although civilly dead 
for some puiposes, is nevertheless capable of 
contracting in a foreign country a marriage which 
will be deemed valid in England, if it was valid by 
the law of that country. 

0. was attainted of high treason in 171.5, ho 
escaped from England, married at Brussels in 
1724, & left issu(), amongst other children, J. a 
son & M. a daughter. J. left surviving liini an 
only son A., who died in 1814: — Held: (1) the 
descendants of M. could inherit from A., as they 
need not mention 0., the common ancestor in the 
pedigree, & were uriafiected by the old doctrine as 
to corruption of blood which prevailed before 
3 & 4 mil. 4, c. 100, s, 10 ; (2) the marriage of 
O., being contracted in a foreign country was 
valid in England, k> the children legitimate. When 
a marriage is contracted by an innocent woman, 
who might know nothing what/eyer of the attainder 
of the man whom she is marrying, the law of the 
place where the marriage contract is performed 
governs the validity of the contract & must prevail 
(VVnxEs, J.). — Kynnaiku v. Leslie (1800), L. R. 

1 C. P. 389 ; liar. & Ruth. .^321 ; 35 L. J. O. P. 
220 ; 14 L. T. 750 ; 12 Jur. N. S. 408 ; 14 W. R. 
701. 

Annotation : — As to (2) Refd. Pliillips v. Eyro (1870), L. R. 6 

Q. B. 1. 

As to what marriages recognised in English law.] 

— See 8ub-S(*ct. 1, ante. 

As to law governing capacity in mercantile con- 
tracts .] — See Part Vll., Sect. 2, sub-sect. 2, ante. 

D. Remarriage after Decree of Divorce. 

833. Restrictions on remarriage of guilty party — 
Imposed by lex domicilii — Whether regarded by 
English courts.] — S cott v. A.-O., No. 133, ante. 

834. Prohibition of marriage 

within specified period from decree of divorce.] — 
The prohibition contained in the Indian Divorce 
Act, 1809, No. 4, s. 57, against the remarriage of 
either party within six months of the date of the 
final decree is an integral part of the proceeding, & a 
condition which must bo fulfilled before the parties 
can contract a fresh marriage, & they cannot evade 
it by obtaining a domicil in another country. A 
respondent & a co-respondent in a divorce suit in j 


India, in which a decree absolute was pronounced 
on Nov. 27, 1879, came to this country & were 
married on Fob. 3, 1880. On Feb. 6 the co- 
respondent duly executed a will by which he 
bequeathed all his property to his reputed wife. 
On Apr. 2, 1880, the parties went through a second 
form of marriage : — Held : the first marriage, 
having been celebrated within six months from the 
date of the final decree of divorce, was invalid, & 
the will was revoked by the subsequent marriage. — 
Warteii V. Warter (1890), 15 P. D. 152 ; 69 
L. J. P. 87 ; 03 L. T. 250 ; 64 J. P. 631 ; 6 T. L. R. 
391. 

Annotationa : — Mentd. Ogden v. Ogden, [1908] P. 46 ; Keyes 
V. Keyes Sc Gray, [1921 J P. 204. 

Dissolution of marriage — Jurisdiction of English 
courts.] — See Part X., Sect. 1, post. 

Jurisdiction of foreign courts .] — See 

Part X., Sect. 2, post. 

Recognition in England of foreign decrees of 

divorce.] — See Part X., Sects. 2, 3, post. 


Sub-sect, 3. — Forms and Ceremonies of 

Marriage. 

A. General Rule — Governed hy Lex loci contractus. 

835. In general.] — Brook v. Brook, No. 800, 
ante. 

836. Marriage abroad.] — S crimshirb v. Scrim- 
shire (1752), 2 Hag. Con. 395 ; 161 E. R. 782. 
Annotations: — Folld. Middleton v. Janverin (1802), 3 

Hag. Oon. 437. Consd. R. ». Millis (1844), 10 Cl. & hn. 
634 ,* Connelly v. Counolly (1850), 2 Rob. Eccl. 201 ; 
Ogden V. Ogden, [1908] P. 46. BMd. Harford v. Morris* 
(1776), 2 Hag. Con. 423 ; Ruding v. Smith (1821), 2 
Hag. Con. 371 ; Siinonin v. Mallao (1860), 2 Sw. Sc Tr. 67 ; 
Brook V. Brook (1861), 9 H. L. C<w. 193 ; Sottomayer v. 
Do Barros (1879), 5 P. D. 94. Mentd. Mastin v. &oott 
(1841), 2 Curt. 692 ; Titclimarsh v. Chapman (i844), 3 
Curt. 840. 

837. .] — Whether this is a good marriage, 

non comtat. It is said by M., ho saw them married 
according to the rites & ceremonies of the Church 
of England. But it will not be valid here, unless 
it i.s so by the laws of the country where it was 
had (Lord Hardwickr, 0.). — ^Butler v . Freeman 
( 1750), Amb. 301; 27 E. It. 204, L. 0. 

Annotations’^: — ^Refd. Middleton v. Janvorin (1802), 2 

Hag. Con. 437 ; Brook v. Brook (1801), 9 H. L. Oas. 193. 
Mentd. Do Marmovillo v. Do Maunevilie (1804), 10 Ves. 52 ; 
WuJICHloy V. Beaufort (1827), 2 Russ. 1 ; Johnstone v, 
Beattie (1843), 10 Cl. Sc Fiu. 42; R. v. Qyugall, [1893] 

2 Q. B. 232. 

838. .] — A marriage of English subjects 

was celebrated abroad, not according to the le.v loci : 

— Held : the marriage was invalid. — M iddleton 
V. Janverin (1802), 2 Hag. Con. 437 ; 101 E. R. 
797. 

Annotations: — Consd. Hudiiig v. Smith (1821), 2 Hag. Con. 
371. Refd. Fenton v. Livingstone, Livingstone v. Living- 
stone (1859), 5 Jur. N. S. 1183 ; Slmonin v. Mallac (1860}, 

2 Bw, Sc Tr. 67 ; Ogdon v. Ogdon, [1908] P. 46. Menta. 

Do Bode’s (;ase (1845), 8 Q. B. 208. 

g 39 , Clandestine marriage.] — A clandestine 

marriage between an Englishman a Sicilian 
woman, celebrated in Sicily, & valid by the laws 
of that kingdom ; — Held: marriage valid in 
England. — H erbert (Lady) v. Herbert (Lord) 


PART IX. SECT. 1, SUB-SECT. 2.-~D. 

833 i. neatriction on remarriage of 
guiltv parly — Imposed by lex domicilii — - 
W/iethcr regarded by domestic court. 
Whore a marriage la disHolved by the 
cts. of a foreign country & by the law 
of that country a proldbltion againBt 
remarriage is imposed for a time upon 
both sponsos. such prohibition may be 
held to create in respect of both 
spousea an inoapocity to remarry 
during that period, Sc this inuapaoity 
will extend to a remarriage In Victoria : 

J. — ^VOL. XI. 


but whore such prohibition is imposed 
upon one only of the spousoa. It will 
bo doomed to impose only a personal 
disability on that spouse, confined tc 
such foreign country. & it will not 
prevent that spouso from remarrying 
in V. during tno prohlbll-cd period. — 
Lunduurv V. O’Bbibn, 11921] V. L. R. 
361.— AUS. 

PART IX. SECT. 1, SUB-SECT. 3.— A. 

s. Marriage abroad — Parties of 
different religious denominations — 5 <£* 


6 Viet. c. 113.] — ^Marriages contracted 
in 1. between members of the Church 
of E. Sc I’rosbyteriaus, celebrated by 
miulstc’rs not belonging to the Churoh 
of E„ wore legalised by above Act, Sc 
suoh marriages celebrated before that 
Act was passed are legal marriages 
in o. — D oe d. BuEAKEr v. BaRAKsr 
(1846), 2 U. C. R. 349.— CAN. 

10 Geo. 2, c. 13 (/r.), 
$. 1.]— A marriage wMch might be 
validly made in one country is good 
when made in accordance with lex 

E B 
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Conflict of Laws, 


Sect pi'‘^>iciplco of validity : Sub-sect 3, 


j,1819), 2 Hag. Con. 263 ; 3 Phillim. 58 ; 161 E. R. 

AnnoiaHons Brook v. Brook (1861), 9 H. L. Cas. 

Offdcu. [1908] P. 46. Eeld. K. v. MllUa 
(1844)» 10 01. & Fin. 634 ; Fenton v. Liviniretono, Livlng- 
etono 0. Llvin^tone (1869), 6 Jnr. N. S. 1183 ; Boamieh v. 
Boaxolflh (1861), 9 H. L. Cas. 274. Blentd. Harrison v. 
Sparrow (1842), 3 Curt. 1. 

840. Whether formalities directory only.] 

— (1) The validity of a mariiage, celebrated in a 
foreign country, must bo determined in an English 
ct. by the lew locU where the marriage is solemnised. 

On a plea of coverture, where the parties, who 
were British subjects, were married in Prance : — 
Held : if the marriage would not be valid in that 
country, it would not be valid in this. 

(2) A printed copy of the “ Cinq Codes ** of 
Prance, produced by the French vice-consul, 
resident in London, purchased by him at a book- 
seller’s shop at Paris, received as evidence of the 
law of Pi'ance, upon which this ct. would act. — 
Lacon V. Higgins (1822), Dow. & Ry. N. P. 38 ; 
3 Stark. 178, N. P. 

Annotalions : — As to (2) Refd. De Bode’s Case (1846), 8 
Q. B; 208 ; Lloyd w. Guibort (1865), 13 L. T. 602. Generally, 
Mentd. R. v. Koops (1837), 6 Ad. & El. 198. 

841. AbjuraUon of faith — Sufficiency of 

abjuration.] — A marriage having been clandestinely 
celebrated between two English persons resident at 
Rome, both previously Protestants, & one a minor, 
who in conformity with the Roman law had 
abjured the Protestant faith & been admitted into 
the Roinan Catholic Church, one of them making 
.such abjuration two days previous to, & the other 
immediately before, the ceremony, was repudiated 
by the lady in a suit for restitution of conjugal 
rights, on the ground that tlic priest w’^as not 
properly qualified to perform the ceremony, & 
that she had never become or intended to become 
a Roman Catholic, her abjuration being made 
without her knowledge or consent : — Held : it 
appearing by the evidence that the marriage 
ceremony & act of abjuration W’ere duly performed 
according to tlie Roman law, the marriage was a 
valid & subsisting contract. — S wift v. Kelly 
( 1835), 3 Knapp. 257 ; 12 E. R. 648, H. L. 
Anrwiations Kent v. Burgess (1840), 10 L. J. Ch. 

100 ; Connolly v. Connelly (18.51), 7 Moo. P. 0. C. 438 ; 
Mosa V. Moaa, [1897] 1\ 203 ; Cramp r. Cramp Sc Freeman, 
[1920] P. 168. Mentd. lie Horbaeo llents, Greenwich 
Charity Comrs. v. Green, 11896] 2 Ch. 811; Portwel v. 
Townsend, [1896] 2 Q. B. 129. 

842. In presence of British consul In 

English church — According to rites of Church of 
England.] — A marriage between a British subject 
domiciled in England, & a female ward of ct., was 
celebrated in the presence of the British consul &> 
in the English church at Antwerp, by a clergyman 
of the Church of England who had been appointed 
chaplain to the church & was paid by the British 
Govt. i—JIeld ; the marriage was invalid, as certain 
ceremonies prescribed by the law of Belgium had 
not been observed. — K ent v, Burgess (1840), 11 
Sim. 361 ; 10 L. J. Ch. 100 ; 5 Jur. 166 ; 59 E. R. 
913. 

Annotaiion : — Mentd. Roskell v, Whitworth (1870), 6 (^. App. 
469. 

843. Formalities dispensed with by lex 

loci.] — ^M., an illegitimate was bom at Demerara, 
her lather was of that colony, & from the time of 
her birth, she remained in Demerara until she, 
little more than thirteen years of age, was prevailed 
upon by D., a native & domiciled inhabitant of 


Demerara, to leave her mother, in whose house 
& under whose protection she was residing, & to 
embark with him on board a sloop at such time 
l 3 ang in the river at Demerara, & which imme- 
diately put to sea, & after a few days’ sail reached 
St. Lucia, when & where they were married, by 
the laws & ordinances in force, for the regulation 
of marriages at St. Lucia. At the time the 
marriage in question was had, no marriage in 
general could be contracted there, so os to be good 
& valid in law, if contracted without due publica- 
tion of banns first made on tliree several occasions 
at competent intervals, unless dispensed with for 
some urgent & lawful cause, at the request of the 
principal & nearest relations of the contracting 
parties, & who, in that case, should have been 
married in the presence of four at least credible 
witnesses, & without the consent first had & 
obtained of the mother of the woman, if under 
the age of twenty-five & illegitimate. The 
marriage in question was had without any publica- 
tion whatever of banns, such publication was not 
dispensed with at the request of the princij^al & 
nearest, or any relations of the contracting parties, 
they were not married in the presence of four 
witnesses, & the consent of the mother was not 
first obtained. By the laws & ordinances for the 
regulation of maniages at St. Lucia, at the time 
of the marriage in question, a marriage between 
Protestants by licence from the Governor for the 
time being, by a minister in Holy Orders of the 
Church of England, in the presence of two witnesses, 
was a valid marriage without publication of banns, 
or the consent, or any of the above formalities at 
the time of the marriage, Mr. <fc Mrs. D. were 
respectively Pi'otestants : — Held : the marriage 
was valid. — Ward v, Dey (1849), 1 Rob. Eccl. 
759 ; 7 Notes of Cases, 96 ; 163 E. R. 1204. 

844. Marriage by consent & repute.] 

—Newman v. A.-G. (1906), Times, Peb. 27. 

846. ; Personal Incapacity of one party.] — 

O., an English Protestant, wont through a form of 
marriage with V., an Ai*menian Protestant Christian 
at Teheian, she being pregnant at the time. By 
the Persian law Christian marriages are recognised, 
if valid according to the religious denomination of 
the parties. By the Ai'inenian Church law a 
woman cannot mairy wliile in a state of pregnancy. 
The Armenian priests having refused to marry the 
parties, a Roman Catholic priest performed the 
ceremony according to the rites of the Romish 
Church, he having obtained a special licence to do 
so, on the ground that V. was a Roman (.Catholic 
& O. a Protestant : — Held : as by the law of the 
country where the solemnisation took place the 
marriage was invalid, & as the forms, prescribed 
by 12 & 13 Viet. c. 68, had not been complied with, 
there was no marriage . — Re Alison’s Trusts 
(1874), 31 L. T. 638 ; 23 W. R. 226. 

840 . Parties of different religious de- 

nominations.] — A marriage between a member of 
the Church of England & an Episcopalian 
Methodist is good according to Argentine law, 
although only celebrated once at a Methodist 
Episcopal church by a minister who was not an 
ordained minister of the Church of England. — * 
Liohtbody V. West (1903), 88 L. T. 484 ; 19 
T. L. R. 319, O. A. 

Annotation : — R. v, Hainmersuiiih Superintondent 

KeffiBtrar of Marriages, Ex p. Mir-Anwauddln (1916), 

86 L. J. K. B. 210. 

847. Marriage per verba de praesenti — In 


lod of its celebration ; acxjordlngly a i prevent the Protestant husband inter- i v. A.-G. fob Ireland, [1912] A. C. 

^rriage between a domiciled Irish marndng before the death of his wife 276 ; 2 I. R. 289; 46 I. L. T. 234.- 

l^testant Sc a R.C. celebrated in A. or the annulment of the marriage, IR. 

by an E.C. priest is valid, bo aa to i notwltbutanding above ■eot.'— Swittb 
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Scotland.] — ^Marriage, good in Scotland, & not 
contrary to the law of England, will not be pro- 
nounced void under 26 Geo. 2, c. 33, though that 
Act does not extend to Scotland. 

Applt. & resp., both English subjects, & applt- 
under ago, ran away without consent of applt.'s 
guardian, were married in Scotland ; — Held : the 
marriage was nevertheless good. — CoMP'roN v, 
Bbaroroft (1769), Bull. N. P. 113 ; 2 Hag. Oon. 
444, n. ; 161 E. R. 709. 

AnnotoHona : — Consd. Middleton v. Jativerln (1802), 2 
Hagr. Oon. 437 ; BirtwhlBtleu Vardlll (1840), 7 Cl. Sc Fin. 
895 ; Fenton t>. Llvlngratone (1859), 3.3 L. T. O. S. 335 : 
Simonin v. Mallac U860), 2 Sw. & Tr. 67. Befd. Harford 
V, Morris (1776), 2 Hag. Cion. 423 ; Warrender v. Warrender 

W , 9 Bli. N. S. 89 ; Sussex Peerage Case (1844), 11 
Fin. 85 ; Brook v. Brook (1861), 9 H. L. Caa. 193 ; 
Sottomayor v, De Barros (1877), 2 P. D. 81 ; Ogden v. 
Ogden, [1908] P. 46. 

848, ,] — A Scottish marriage was 

celebrated between an Englishman &> a Scottish 
woman : — Held : the marriage was valid per verba 
de praeseyitif in accord with opinions of Scottish 
advocates as to tlie validity of such marriages 
which wore before the ct. — ^Bka^mish v. Beamish 
(1788), cited in 2 Hag. Oon. 83 ; 161 E. R. 075. 
AnnotatUjna : — Consd. D^ryinple v. Dalrymplo (1811), 2 
Hag. Con. 54. Refd. M*Adam v. Walker (1813), 1 Dow. 
148. 

849. One party acting malft fide.] — 

A domiciled Englishman & Englishwoman residing 
in England, after an illicit connection of some yearsT 
standing, went to Gretna in Scotland &; on their 
arrival there, before Marriage (Scotland) Act, 
1850 (c. 96), contracted a marriage per verba de 
pracsenti^ by making a mutual declaration of 
marriage before witnesses. At the instance of the 
man, tlie certificate of marriage given by the 
person who officiated at the ceremony Wtas ante- 
dated four years. In a suit for nullity of marriage 
by the man, he repudiated the marriage, on the 
ground, that he had never consented to a marriage, 
but went through the form of marriage witti a 
simulated object in view, namely, for the purpose 
of obtaining a certificate to blind inquiries. There 
was no deception on the part of the woman, who 
believed it to be a marriage ; (1) the 

marriage was valid by tlie lex loci contractus, there 
being reasonable evidence of tlie intention of the 
parties to contract, ipsum malrimonium ; (2) as 
there was a mutual declaration of present marriage, 
it was immaterial wluither the man had some other 
motive beside marriage. — Bell v, Guaham (1859), 
13 Moo. P. C. C. 242 ; I L. T. 221 ; 24 J. P. 20 ; 
8 W. R. 98 ; 15 E. R. 91, P. O. 

850. In Ireland.] — A. & B. entered into a 

present contract of marriage per verba de praesenti 
in Ireland, in the house & in the presence of a 
placed & regular minister of the congregation of 
the Protestant dissenters called Presbyterians. 

A. was a member of the Established Church of 
England Sc Ireland ; B. was nob a Roman Catholic, 
but either a member of the Established Church or a 
Protestant dissenter. A religious ceremony of 
marriage was performed on the occasion by the 
minister between the parties, according to the 
usual form of the Presbyterian Church in Ireland. 
A. &; B., after the contract & Qcreniony, cohabited 
together for two years as man & wife. A. after- 
wards & while B. was living, married O. in England : 
— Held (Tindal, C..T., & Common Law Judges) : 
these circumstances did constitute a marriage ; 
(Loud Brougham, C., Lord Campbell & Loud 
Denman) these circumstances did not constitute 
a marriage. — R. v, Millis (1844), 10 Cl. & Pin. 
634 ; 8 Jur. 717 ; 8 E. R. 844, H. L. 

Annotations : — ConiA Cuthorwood v, Casloii (1844), 13 
M. Sc W, 261 ; Beamish v. Beamish (1861) 9 H. ti. Cos. 
274; OiUling V. Culling. (189GJ P. 116. Ifistd. Lightbody v. 


West (1902), 87 L. T. 138. Befd* Catterail v, Sweetman 
(1847), 1 Hob. Eool. 580 ; R. v. Maiawariug (1856), 7 
Cox, d 0. 192 ; A. -a. v, Windsor (1860), 8 H. L. Oas. 369 ; 
Phillips V. Byi^ (1870), L. H. 6 Q. B. 1: He De Wilton. 
De WUton V. Monteilore, [1909] 2 Ch. 481. Mentd. 0*Coimell 
V. R. (1844), 11 01. Sc Fin. 155 ; R. v. Ohadwlok (1846), 11 
J. P. 140 ; R. V. Canterbury (1848), 11 Q. B. 483 ; Priuoo 
of Wales Aasoe. e. Harding (1858), E. B. Sc E. 183 ; Hope 
V. Hope (1858), 1 Sw. SC Tr, 94 ; Beachey e. Brown (1860), 
E. B. Sc E. 796 : Bevan v. MMahon (1861), 30 
L. J. P. M. & A. 61 ; Siohel v. Lambert (1864), 15 O. B. N. S. 
781 : Exeter v, Marshall (1868), L. U. 3 H. L. 17 ; Thomp- 
son e. Ward, Ellis v. Burch (1871), 24 L. T. 679; R. v. 
Allen (1872), L. R. 1 C. C. H. 367 ; Anderson e. Morioe 
(1876), 1 App. Cas. 713 : Maokonochio v. Penzance (1881), 
6 App. Cas. 424 ; Moss v. Moss, [1897] P. 263 ; London 
Street Tram. Co. v. L. C. C., [1898] A. C. 376 ; R. e. 
Canterbury (1902), 71 L. J. K, B. 894 ; Usher's Wiltshire 
Brewery v. Bruoe, [1916] A. O. 433. 

851, Marriage in England — One party domiciled 
In England — Consent required by lex domicilii 
of other party.] — Ogden v. Ogden, No. 228, 
ante. 


B. Absence of Consents, 

852. Marriage abroad — Without consent re- 
quired by iex loci — Provisions merely directory.] — 
Laoon v. Higgins, No. 840, ante. 

Per verba de praesenti.] — See Nos. 847-850, 

ante. 

853. Without consent required by Royal 
Marriage Act, 1772 (c. 11) — Invalid in England.]- 

In 1793, a marriage was solemnised at Rome by an 
English i)i’iost, between E., a son of his Majesty 
King George III., «Sr, M., a British subject, without 
the previous consent of his Majesty. After the 
decease of E., upon the petition of his eldest son, 
claiming to succeed to the titles, dignities & 
honours of E. : — Held : the marriage was invalid. — 
Sussex Peerage C/VSE (1844), II Cl. & Ein. 85 ; 
0 State Tr. N. S. 79 ; 3 L. T. O. S. 277 ; 8 Jur. 
793 ; 8 E. R. 1034, H. L. 

Annotationa : — Befd. Fenton v. Livingstone, Livingstone v. 
Livingstone (1859), 5 Jur. N. S. 1183; Brook v. Brook 
(1861), 9 H. L. Cos. 193. Mentd. Davis v. Lloyd (1844), 

1 Car. & Kir. 275 ; Vander Donckt v. ThoUusson (1849), 
8 C. B. 812 ; Loroux v. Brown (1852), 12 C. B. 891 ; R. w. 
Povoy (1852), Dears, C. C. 32 ; Stapylton v. Clough (1853), 

2 E. & B. 933 ; Papondick v. Bridgwater (1855), 5 £. & B. 
166 ; Grey v. Pearson (1857), 6 H. L. Cas. 61 ; Bright v. 
Legerton (1869), 29 Beav. 69; A.-G. v. Siliom (1863), 2 
H. & C. 431 ; Di Sora v. Pliillips (1863), 10 H. L. Cas. 624 ; 
He Coppin (1866). 2 Ch. App. 47 ; E.r p. Dubois (Alias 
Coppin) (flL867), 36 L. J. M. C. 10; Smith v. Blakoy 
(186D. L. R. 2 B. 326 ; Whaley v. Carlisle (1867), 
15 W. H. 1183; Rowley v. L. & N. W. Ky. (1873), 29 
L. T. 189 ; The Argos, Gaiidet v. Brown, The Hewsous, 
Gelpel V. Cornforth (1873), L. H. 6 P. O. 134 ; River Wear 
Comrs. V. Adamson (1877), 2 App. Cas. 743 ; He Lambert 
(1886), 56 L. J. Ch. 122 ; Income Tax Special Purposes 
Comrs. V. Pomsol, [1891] A. C. 531 ; R. v. City of London 
Court, [1892] 1 Q, B. 273 ; R. u. Brixtou Prison, Re 
Porcival (1997), 76 L. J. K. B. 619 ; R. v. Dibden, [1910] 
P. 57 ; Tucker v. Oldbury U. C., [1912] 2 K. B. 317 ; 
Vachor v. London Soc. of Compositors, [1913] A. C. 107 ; 
Ward V. Pitt. [1913] 2 K. B. 130 ; lU Vexations Actions 
Act, 1896, He Booler. [1915] 1 K. B. 21 ; R. v. Naguib. 
[1917J 1 K. B. 359; G. W. Ry. & Mid. Ry, v. Bristol 
Corpn. (1918), 87 L. J. Ch. 414 ; Bourne v. Koaue, [1919] 
A. C. 815 ; Thomson v. St. Catharine’s College, Cambridge, 
etc,, [1919] A. C. 468. 

854. Marriage In England — Without consent 
required by lex domicilii — Both parties domiciled 
abroad — Valid in England.] — Simonin v, Mallac, 
No. 924, post. 

855. One party domiciled abroad — 

Valid in England.] — E. v. E. (1893), 37 Sol. Jo. 250. 

856. .] — Ogden v. Ogden, 

No. 228, ante. 

C. Doctrine of Exterritoriality. 

857. British subjects resident in British settle- 
ment or colony — Governed by canon law as to 
marriage — Marriage of Protestants by Catholic 
priest — Without customary licence of governor.] — 

British subjects, resident in a British settlement 

E B 2 
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Conflict of Laws. 


Secf. J . — General prtnctp 
C* i?. / sub-scct 4, 
3. Pari i * 


les of validily: Suh-sect 3, 
Sect 2 : SiA-secis. 1, 2 d: 
: Siib-sects^ d: 2, A. (a ).] 


abroad, are governed by the laws of this country ; 
& consequently, with respect to marriage, by the 
law which existed here before the Marriage Act, 
1753 (c. 33), viz, the canon law. 

Where two British subjects, being Protestants, 
were married at Madras, by a Portuguese Boman 
Catholic priest, according to the Catholic form, 
in the Portuguese language, in a private room, & 
the ceremony was followed by cohabitation : — 
Held : this w'as a valid marriage, though without 
a licence from the governor, which it is the custom 
at Madras to obtain. — Lautotjr v, Teesdale 
(1816), 8 Taunt. 830 ; 2 Mai'sh. 243 ; 129 E. R. 606. 
Annotations: — Reid. R. v. Millia (1844), 10 Cl. & Fin 
584 ; Ballot v. Ballot, Ballet v. Ballot & Ballet U901), 17 
T. L. R. 817. 


g 58 . Marriage of Protestants by 

Presbyterian priest.] — A marriage was celebrated 
in a colony between two persons, neither of whom 
was a member of the Presbyterian Chiu*ch of 
Scotland, by an ordained minister of that Church ; 
— Held : the marriage was valid. — C aiteraij, v, 
Catterall (1847), 5 Notes of Cases, 466; 11 Jur. 
914. 

Annotation: — ^Refd. Anon. (1867), Boa. & Sw. 295. 

859. Marriage at oonsuiate in Engiand — 
Between foreigners domiciied abroad — Governed 
by lex domicilii.] — Domiciled French subjects 
contracted a marriage in this country ; — Held : 
if they were married at the French Consulate in 
London according to the forms required by French 
law, the marriage was valid. — B ailet v, Baibkt 
(1901), 84 L. T. 272 ; 17 T. L. B. 317. 

Marriages of British subjects abroad — Valid by 
statute.] — See Sect. 2, sub-sect. 1, post. 


D, Compliance voith Local Forms impossible. 

Marriages of British subjects abroad — Valid by 
statute.] — See Sect. 2, sub-sect. 1, post, 

860. General rule — British subjects governed 
by English common law — Foreigners by lex 
domicilii.] — Ruding v . Smith (1821), 2 Hag. Con. 
371 ; 1 State Tr. N. S. 1054 ; 161 E. B. 774. 
Annotations: — Consd. Kent v. BurgeBs (1840), 11 Sim. 361. 

Refd. U. V. Millis (1844), 10 Cl. & Fin. 534 ; Ward v. Day 
(1846), 5 Notes of Cases, 06 : Connelly v. Connelly (1851), 
2 Rob. Keel. 201 ; Bro6k v. Brook (1858), 3 .Sin. & G. 481 ; 
Armitage v. Armitago (1806), L. K. 3 Kq. 343 ; Bator v. 
Bater, 11906] P. 209. 

861. Marriage in remote part of 

China.] — Phillips v, Phillips, No. 868, post, 

862. Marriage of Protestants in Rome — By 
English clergyman — Per verba de praesenti.] — 

Cloncukry’s (Lord) Case (1811), cited in 6 
Stat/C Tr. N. S. 87 ; Cruise’s Dignities, 276. 
Annotation: — Reid. Sussex Peerage Claim (1844), 6 State 
Tr. N. S. 79. 

863. Marriage of British subjects In British 
settlement — Governed by canon law — Marriage of 
Protestants by Catholic priest — Without customary 
licence of governor.] — Lautour v, Teesdale, No. 
857, a7ite, 

864. Marriage of British subjects in Cyprus — 
According to rites of Church of Engiand — Not in 
presence of priest — Invalid at common law.] — A 

marriage, between English subjects, was cele- 
brated according to the rites of the Church of 
England, but not in the presence of a priest in 
holy orders : — Held : the marriage was invalid at 
the common law.- -Ca'J’HEHWOOD v, Caslon (1844), 
13 M. W. 261 ; 13 L. J. Ex. 334 ; 8 Jur. 1070 ; 
153 E. B. 108. 

Annotations : — ^FoUd. Culling t>. Culling, (1 8 96 1 p. 1 1 C. Reid. 
R. V. Manwaring (1856), Dears, dc B. 132 ; Beamish v. 
Beamish (1861)79 H. L. Cas. 274. 


Sub-sect, 4. — ^Proop of Marriage, 
See Husband & Wife. 


Sect. 2.— MARRIAGES VALID BY ENGLISH 

STATUTES. 

Sub-sect. 1, — Mareiaobs op British Subjects 

CELEBRATED ABROAD. 

865. Marriage Act, 1823 (c. 76) — Marriage 

before British ambassador — One party British 
subject.] — O’Connor v. Ommanby (1837), cited in 
2 Curt. 259 ; 163 E. B. 404. 

Annotation : — Consd. Lloyd v. Petitjean (1830), 2 Curt. 251. 

866. ,] — A marriage between an 

Englishman & a domiciled French lady, at the 
house of the British ambassador at Paris, by the 
chaplain to the Embassy, is a valid marriage, under 
4 Heo. 4, c. 91. — Lloyd v, Petitjean (1839), 2 
Curt. 251 ; 163 E. R. 402. 

867. Foreign Marriage Act, 1892 (c. 23) — 
Marriage at British consulate — Invalid as to form 
by lex loci — Valid In England.] — A marriage 
between a Frenchman & an Englishwoman duly 
solemnised in France under Consular Marriage Act, 
1849, which was repealed & virtually re-enacted 
by the above Act, is valid as regards form in 
England, though declared invalid as regards form 
by a French ct. — Hay v, Northcote, [1900] 2 Ch. 
262 ; 69 L. J. Ch. 586 ; 82 L. T. 656 ; 48 W. B. 
615; 16T. L. B. 418. 

Annotation : — Reid. Ogdon v, Ogden, [1908] P. 46. 

When compliance with forms of im- 
possible — Parties entitled to resort to common law 
rights — Marriage in church hall after publication 
of banns.] — A marriage was celebrated in a church 
hall, after publication of banns, by a priest of the 
Church of England between J British subjects in 
a remote part of China where there was no Churcli 
of England ; — H eld : owing to the impossibility 
of complying with the Biitish Acts as to marriage, 
the parties, who enjoyed the rights of exterri- 
toriality, were entitled to resort to their common 
law rights & th^' marriage was valid. — IhiiLLii'S v, 
Phillipb (1921), 38 T. L. K. 150. 


Sub-sect. 2. — Marriages op British Subjects 
ON His Majesty’s Ships. 

SeCy generally^ Husband & Wife. 

869. Marriage by ship’s chaplain — Without 
licence — No banns — Marriage valid.] — ^A marriage 
between British subjects, solemnised on board an 
English man-of-war at a foreign station by a 
clergyman of the Established Church without 
licence or banns, is valid. 

Petitioner, an ofllcer in Her Majesty’s army, was 
married in 1884 to resp., also a British subject, on 
board one of Her Majesty’s ships, then lying at 
Limasol, in Cyprus, where petitioner was stationed. 
The ceremony was performed by the chaplain of 
the vessel, a clergyman of the Established Church, 
There had bo'^n no publication of banns & no 
licence had been obtained : — 

Held : there had been a valid marriage according 
to the common law of this country, <S:, upon proof 
of resps.’s adultery, petitioner was entitled to a 
decree yiisi for dissolution of the marriage. — 
Culling v. Culling, [1896 J P. 116; 05 L. J. P. 
50 ; 74 L. T. 252 ; 12 T. L. B. 210. 

See^ noWf Foreign Marriage Act, 1892 (c. 23), 
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Sra-sBCT. 3 . — ^Marriages within Lines op 
British Army serving Aijroad. 

870. Before Foreign Marriage Aot, 1892 (c. 23) 
— Marriage performed by priest — Presumption of 
validity.] — Evidence that British subjects in a 
foreign country, being desii*ous of intermarrying, 
went to a chapel for that purpose, where a service 
in the lan^age of the country was read by a 
person habited like a priest, & interpreted into 
English by the officiating clerk ; which service 
the parties understood to be the marriage service 
of the Church of England, & they received a 
certificate of the marriage which was afterwards 
lost, is sufficient whereon to found a presumption 
that the marriage was duly celebrated according 
to the law of that country, particularly after eleven 
years cohabitation as man & wife, till the period 
of the husband's death. 

Such British subjects being attached at the 
time to the British army on service in such foreign 
country, & having military possession of the place, 
it seems that such marriage solemnised by a priest 
in holy orders, of which tliis would be reasonable 
evidence, would be a good marriage by the law of 


England, as a marriage contract per verba di 
praesenti before Marriage Act, 1753 (c. 33) ; 
marriages beyond sea being excepi-ed out of that 
Act. it would make no difference if solemnised 
by a Roman Catholic priest. — R. v, Brampton 
(1808), 10 East, 282 ; 103 E. R. 782. 

Annotaiions : — ^Befd. R. v. Millts (1844), 10 Cl. & Fin, 534 I 

Sichol V. Lambert (1864), 15 C. B. N. S. 781 ; Bailot f». 

BaUofc, Bailet v, BaUot & Ballot (1901), 17 T, L. R. 317. 

Mentd. R. v. l*ovejr (1852). 22 L. J. M. C. 19. 

871. Marriage performed by chaplain to 

forces — Army of occupation.] — Burn v. Farrar, 
(1819), 2 Hag. Con. 369 ; 161 E. R. 773. 

Annotation: — Oonsd. Kuding v. Smith (1821), 2 Hag. Con. 

371. 

872. No authority by command- 

ing officer.] — The marriage of an officer celebrated 
by a chaplain of the Bntish army within the lines 
of the army wlicn serving abroad is valid, under 
4 Geo. 4, c. 91, though such army is not serving in 
a country in a state of actual hostility ; & though 
no authority for the marriage was previously 
obtained from the officer’s superior in command. — 
Waldeghavb PEERAOT5 CASE (1837), 4 Cl. & Fin. 
649; 7 E. R. 247, H. L. 


Part X. — Divorce and other Matrimonial Causes. 


Sect. 1.— JURISDICTION OF COURT. 

Sub-sect, 1. — In General. 

873. Position of Scotland, Ireland & British 
Colonies.] — Firebrace v. Firebracb, No. 104, 
ante. 

Recognition of jurisdiction of foreign courts as to 
marriages.] — See Sect. 2, sub-sect. 1, poRt, 


Sub-sect. 2. — Dissolution op Marriage — 
Divorce a vinculo matrimonii. 

A, As regards Petitioner and Respondent, 

(a) Necessity for Domicil of Parties. 

874. Whether depending on domicil at time of 
suit — Whether place of marriage material — Parties 
married in country where divorce sought.] — A, an 

Englishwoman by origin, petitioned for dissolution 
of an English marriage, on the ground of adultery 
& cruelty. Resp. was served with a citation in 
Ireland, but did not appear. At the hearing facts 
were elicited, from wliich it might bo inferred that 
resp.’s domicil of origin was Ireland, but the 
evidence not being conclusive, & it Appearing that 
resp. liad lived with his wife in England : — Held : 
without expressing an opinion as to jurisdiction, 
if it had clearly appeared that resp.’s domicil had 
been Ireland, the marriage must be dissolved. 

Qu, : whether the ct. has jurisdiction in a suit 
for dissolution of an English marriage against a 
forei^er, who is served abroad with a citation to 
which he does not appear. 


Semble : if a foreigner appears to a citation 
otherwise than under i)rotest, he submits himself 
to the jurisdiction of tlic ct. — ^Bond v. Rond (1860), 
2 Sw. & Tr. 93 ; 29 L. .T. P. M. & A. 143 ; 2 L. T. 
643 ; 8 W. R. 630 ; 164 E. R. 927. 

Annotations: — Consd. Le Sueur v. Lo Sueur (1876), 1 P. D. 

139. Refd. WllHon v, Wilson (1871), L. R. 2 P. & D. 341. 

875, Marriage invalid by foreign 

law.] — Petitioner, an Englishwoman, married in 
England a domiciled Mexican. By Mexican law a 
marriage is not valid in Mexico unless it is regis- 
tered by one or other of the parties to it. The 
marriage of petitioner & respt. had not been 
registered in Mexico. Petitioner, by registering 
the marriage in Mexico, could have obtained a 
judicial separation, a decree of divorce not being 
granted in that country. I’etitioner having 
brought a suit for divorce in this country on the 
ground of resp.’s adultery, cruelty & deseHion : — 
Held : as resp.’s domicil was Mexican, the ct. had 
no jurisdiction to entertain the suit. — Ramos v» 
Ramos (1911), 27 T. L. R. 615. 

876, Petitioner registered alien 

enemy.] — An alien enemy, registered as such & 
who is domiciled in England, has a right to bring 
a petition for the dissolution of his marriage 
solemnised in England. — Kbauss (otherwise Des 
Salles D’Epinoix) v. Krauss (otherwise Des 
SAI.LES D’Epinoix & Orbach) (1919), 35 T. L. R. 
637 ; 63 Sol. .To. 760. 

877, Petitioner wife of re- 

patriated alien enemy.] — Thiele v, Thiele (1920), 
150 L. T.‘ Jo. 387. 


PART X. SECT. 1, SUB-SECT. 2.— 

A. (a). 


V. McCormack (1920), 2 W. W. R. 
714 ; 15 Alta. L. R. 490.— OAN. 


u. Whether depending on domici 
(A time of J9ui/.]~Tho validity of i 
divorce dependB upon the doinioi 
of the parties at the time prooeedingt 
wore commenced. — Q uest v. Guesi 
(1883), 3 O. U. 344, 670.— CAN. 


w. .1 — Jurisdiction will not 

he oxeroised In dirorco unless the 

i iarti^ are domiciled within the 
urlBdiotion at tlie commencement of 
he proceedings, & euoh domicil must 
he olearly established. — ^M cCox(Mack 


y. .1 — Browtne V Browne 

(1917), 36 N. Z. L. R. 425.— N.Z. 

z. .] — Levett V. Levett 

(1816), 19 Foe. Coll. 139, 245.— SCOT. 

H, .] — DOMBROWirZKI V. 

Dombrowitzki (1895), 22 R. (Ct. of 
Sess.) 906 ; 32 Sc. L. R. 681 ; 3 S. L. T. 
84.— SCOT, 

b. •.] — Murphy v. Murphy, 

[1902] T. S. 179.— S. AF. 

874 L — Whether place of marriage 


material — Parties married in country 
where divorce sovahi .] — The parties, 
whoso domicil was in T., were married 
in T. ; the husband changed his 
domicil, Sc the wife sought a divorce 
in T. : — Held : the T. ot. had no 
jurisdiction. — Pacekrv. Packer(1907), 
3 Tas. L. R. 5.— AUS. 


874 ii. Kalenczuk 

V. Kalenczuk & Jurkewich (1920), 
2 W. W. R. 415 : 52 D. L. R. 400 ; 
13 Sask. L. R. 262.-<JAN. 

874 iii. .] — Holden v, 

Holden (1914), 33 N. Z. L. K. 1032.— 
N.Z. 
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Conflict op Laws. 


Sect 1. — Jurisdiction of court: Sub-sect 2, A. (a) 

(by] 

878. — Indian marrlage.]- 

Divorce eta. in India have no jurisdiction to decree 
dissolution of a marriage between parties not 
domiciled in India, though the marriage was 
celebrated & the parties were resident in India, & 
the acts of adultery I'elied on were committed 
within the jurisdiction of the Indian cts. — Keyes 
V. Keyes & Gray, [1921] P. 204 ; 90 L. J. P. 242 ; 
124 L. T. 797 ; 37 T. L. R. 499 ; 65 Sol, Jo. 436. 

See, now, Indian Divorces (Validity) Act, 1921 
(c. 18). 

879. Parties not married in country 

where divorce sought.] — Scotsman, in the army, 
was married at Gibraltar to an English woman. 
While retired on half -pay ho resided with his family 
at Durham, for the education of his children, & 
was subsequently again employed in the military 
service, but still kept his family at Durham, where 
it remained for about ten years. Misunderstand- 
ings having ai^sen, an English deed of separation 
between tlie husband &; wife was executed, by 
which he permitted her to choose her own residence, 
& she resided in England. The husband brought 
two actions of divorce against her in the Scottish 
cts., on the ground of adultery ; one laying the 
^ts of adultery in England, the other laying them 
in Scotland : — Qu. : whether the Scottish ct., in 
these circumstances, had jurisdiction to dissolve 
the marriage. — Tovey v, Lindsay (1) (1813), 1 
Dow, 117 ; 3 E. K. 043, H. L. 

jinnoiations : — Coxisd. Warrender v. Warrender (183i), 9 

1311. N. S. 89. Expld, Shaw Gould (1868), L. II. 3 H. L. 

65. Consd. Niboyct v. Nihoyot (1878), 4 P. D. 1 ; Harvey 

V, Faruio (1882), 8 App. Oas. 43. Befd. M’Carthy v. 

Decalx (1831), 2 Russ. & M. 014; Dolphin t). Robins 

S , 7 H. L. Cos. 390. Mentd. Re Daly*s Sottlxnt. 

, 26 Boav. 456. 

880. .] — Warrender v. War- 

render, No. 218, ante. 

881, ,] — (1) A Scotsman domi- 

ciled in Scotland, married in England an Engli.sh 
lady, & after the marriage they went to Scotland 
to re.side there. During the marriage he com- 
mitted in Scotland acts of adultery, after which the 
wife separated fi’om him, & came to live in England. 
Thereupon the husband instituted a suit in the 
Arches Ct. of Canterbury for restitution of conjugal 
rights. To this suit the wife pleaded his acts of 
adulte^ in Scotland in the form of a responsive 
allegation, & prayed a sentence of separation a 
mensd et thoro, wliich was pronounced. The wife 
thereafter commenced an action in Scotland to 
obtain a divorce a vinculo, the cts. there having the 
power to dissolve a Scottish marriage on t^he ground 
of adultery. To this action, which was founded on 
the same acts of adultery, as the responsive allega- 
tion, the husband pleaded in bar the sentence 
of separation obtained in England : — Held : this 
was a bad plea, because the wife’s proceeding in 
England, & her action for divorce a vinculo in 
Scotland, were collateral remedies, having distinct 
objects and totally different effects. 

(2) Semble : where a domiciled Scotsman 
marries in England an English lady with a view 
to return to Scotland to reside there immediately 


after, the marriage may be treated either as an 
English or a Scottish marriage. 

(3) Qu, : whether a sentence of separation a 
mensa et thoro in England has the effect of severing 
the domicile of the wife from that of the husband, 
& giving her a domicil of her own, — Geils v, Geii^s 
(OR Dickenson) ^852), 20 L, T. O, S. 145 ; 17 
Jur. 423; 1 W. R. 537 ; 1 Macq. 265, H. L. 
Annotations: — As to (2) Consd. Harvey v, Farale (1880), 5 
P. D. 153. Reid. Harvey v* Famle (1882), 8 App. C^. 
43. 


882. .] — Where the domicil of 

the parties is English the jurisdiction of the ct. is 
founded, though the marriage & adultery may have 
taken place abroad. — Ratcliff v, Ratcliff (1859), 
1 Sw. & Tr. 467 ; 29 L. J. P. M. & A. 171 ; 33 
L. T. O. S. 262 ; 6 Jur. N. S. 714 ; 7 W. R. 726 ; 
164 E. R. 816. 

Annotations: — ^Beld* Niboyei v, Nlboyot (1878), 4 P. D. 1. 

Mentd. Medley v. Medley (1882), 61 L. J. P. 74 ; Regan v. 

Regan (1892), 67 L. T. 720. 

883. .] — Pitt v. Pitt, No. 142, 

ante, 

884. .1 — A Scotsman married a 

Scotswoman in Scotland, & cohabited with her in 
Scotland until he discovered her adultery. He 
thereupon, in 1806, broke up his home & removed 
to England. In 1871 he instituted a suit in 
England for the dissolution of his marriage on the 
ground of the adultery committed in Scotland 
previous to the separation. He left Scotland with 
the intention of taking up his permanent abode in 
England ; — Held : he had abandoned his domicil 
of origin & acquired an English domicil, the ct. 
had jurisdiction to dissolve the marriage. — Wilson 
V, Wilson (1872), L. R. 2 P. & D. 435 ; 41 L. J. P. 
& M. 74 ; 27 L. T. 351 ; 20 W. R. 891. 

Annotations : — Consd. be Sueur v, Lo Sueur (187C), 1 P. D. 

139 ; Niboyet v. Niboyet (1878), 3 P D. 52 ; Lo Mesurior 

V. Lo McBurlcr, (18961 A. O. 617 ; Bator v. Bator, 11906] P. 

209 ; Ogden w. Ogden, (1908] P. 46. Reid. Niboyet v. 

Niboyet (1878), 4 P. D. 1 ; Armytogc v. Armytago, (1808] 

P. 178 ; Rayment v, Rayment & Stuart, Chapman v. 

Chapman & Buist, [1910J P. 271 ; De MontaJgu v. De 

Montalgu, [1913] P. 154 ; Keyes v, Koyos Sc Gray, [1921] 

P. 204. 


886. .] — There is no recognised 

rule of general law to the effect that a matrimonial 
domicil gives jurisdiction to dissolve a marriage. 
According to international law the domicil for the 
time being of the married paii* affords the only 
true test of jurisdiction to dissolve their marriage. 

Neither the Roman-Dutch law nor the jus 
gentium gives the cts. of Ceylon jurisdiction to 
dissolve a marriage contracted in England by 
British subjects who though resident within the 
forum retain their Englisli domicil. — Le Mesurier 
V. Lk Mesurier, [1895] A. C. 617 ; 64 L. J. P. 0. 
97 ; 72 L. T. 873 ; 11 T. L. R. 481 ; 11 R. 627, 
P. C. 


Annotations: — CODSd. Baler v. Baler, [1900] P. 209 : R. 
Hammorsmlth Superintendent Registrar of Morriagoa, 
E.r, p. Mir-Anwaruddin, [1917] 1 K. B. 634; Keyes v. 
Keyes Sc Gray, (19211 P. 204 ; Lord Advocate t?. Jollrey, 
[19211 1 A. C. 146. Reid. Christian v. Christian (1897), 78 
L. T. 86; Sinclair’s Divorce Bill, [1897] A. O. 469 ; 
Armyteigo v, Armytage, [1898] P, 178 ; Lowenfeld v. 
Lowenfmd, Corbett Intervening (1903). 72 L. J. P. 57 ; 
Re Stirling, StlrUng v, Stirling, [19081 2 Oh. 344 ; Rarapnt 
V, Rayment & Stuart, Chapman u. Chapman & Buist, 
(19101 P. 27? ; Aughlnolli t>. Anghinolli, [1018] P. 247 ; 
Casdogli V. Casdagll, [19181 P. 89. Mentd. Dicks v, Dicks, 


879 L Parties not married in 

country where divorce scmpW.l-— P hoto ■ 
PSALTBS V. PROTOrSALTKS, [1918] 
Q. S. R. 270.-~AUS. 

879 il. .} — Cutler v. 

Cutler (1914), 20 B. C. R. 34.— CAN. 

879 iii .] — ^A. was bom 

& educated in 8. dt was afterwards 
appointed a surgeon’s mate tn the 
Navy. He married in E. Sc never 
atterwards returned to S. In an action 


of divorce by A’.b wife: — Held: the 
S. cts. heul no Jurisdiotion.— -Morcombe 
V, M*Lella.nd (1801), 12 Fac. Coll. 
645.— fiOOT. 


c. AduUery committed 

in country where divorce aought.}-^An 
Englishwoman, who had been married 
to an Englishman in E., eloped with a 
student prosecuting bis studies in 
Edinburgn, Sc resided with him there, 
in lodgings, for several months. The 


husband came to Edinburgh, Sc after 
a rosidonoe there, in furnished lodgings, 
^or six weeks, raised a summons of 
divorce, which was served upon the 
wife personally. Both parties loft 
Scotland pendimte processu : — Held : 
the ct. had jurlsdloaon to pronounce 
decree of dlvoroe ; the forum delicti 
is geners^y a just Sc often a necessary 
foundation of jurisdiction. — Christian 
V , Christian (1851), 13 Duni. (Ot. of 
Sobs.) 1149 ; 23 8o. Jur. 541. — SCOT. 
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(1899} P. 275 ; Davldflson v. HUI (1901), 70 L. .T. K. B. 788 ; 

Eoberts v. Bronnan (1902), 71 L. J. P. 74 ; Von Bokhard- 

atein v. Von Eckharastein (1901), 23 T. L. H. 539. 

3g0^ j — O asdagli V. Casdagli, 

No. 115, ante. 

887. Whether place of matrimonial offence 

material — Adultery not committed in country where 
divorce sought.] — Ratcliff v, Ratcliff, No. 882, 
ante, 

888. .] — ^Whbon V. WiLSOK, No. 

884, ante. 

889. Or on allegiance of parties.] — A 

natural-bom English subject does not by the 
acquisition of a foreign domicil, shake off his 
allegiance to the Crown of England, but continues 
liable to be affected by the laws of England. 
Two natural-born English subjects were married 
in England. The husband afterwards went to 
America, became domiciled tiiere, & there com- 
mitted bigamy & adultery. The wife petitioned 
for a dissolution of the marriage. The citation & 
a copy of the petition were personally served on the 
liusband in America, but ho did not appear : — 
Held : notwithstanding the husband’s change of 
domicil, the ct. had jurisdiction to dissolve the 
marriage. — Deck v. Deck (1800), 2 Sw. & Tr. 90 ; 
29 L. J. P. M. & A. 129 ; 2 L. T. 642 ; 8 W. R. 660 ; 
104 E. R. 020. 

Annotaliona : — PoUd. Bond v. Bond (I860). 2 Sw. & Tr. 9.3. 

Expld. WllBon V. Wilson (1871), L. R. 2 P. & D. 341. 

Consd. Le Sueur v. Le Suour (1876), 1 P. D. 139. Dbtd. 

Niboyet tJ. Nlboyofc (1878), 4 P. 1). 1, I respectfully differ 

from the decision in Deck v. Deck (Brett, L.J.). Consd. 

Payment v. Rayment Sc Stuart, Chapman v. Chapman 8c 

Buist, fl910] P. 271. Refd. Cohou v. Cohen (1876), 24 

W. R. 283. 

890. Or on submission of parties to Juris- 

diction.] — Bond v. Bond, No. 874, ante. 

091 , — Where a husband was domi- 

ciled in Ireland, &- had only a t^emporary abode in 
England at the date of filing the petition, & the 
wife appeared <fc submitted to the jurisdiction of 
the ct., the ct. dissolved their marriage, which had 
been celebrated in Ireland, on the ground of 
adultery committed by the wife in England ^ on 
the Continent. — Callwell v. Callwell (1800), 
3 Sw. A Tr. 259 ; 104 E. R. 1274. 

Annotations * — Consd. Lo Sueur r. Lo Siiour (1876), 1 P. D. 

139. Expld. Niboyetv. Nlboyot (1878), 4 P. D. 1. Mentd. 

Blandford v. Blandford (1892), 67 L. T. 392. 

892. .] — A wife filed a petition for 

dissolution of marriage, which was served on the 
husband, who appeared absolutely, A obtained 
further time to answer, lie filed an answer, 
objecting to the jurisdiction of the ct., by reason 
of his want of an English domicil, A the incapacity 
of petitioner to institute a suit in her own name 
by reason of her infancy. On motion to take this 
answer off the file ; — Held : it was too late for 
resp. to raise such objection. — Zyoklinski v. 
Zyckunski (1862), 2 Sw. A Tr. 420 ; 31 L. J. P. M. 
A A. 37 ; 5 D. T. 090 ; 104 E. R. 1059. 

Annotaiion .-—Expld, Wilson v. Wilson (1871), L. R. 2 P. & D. 

341. 


893. Or on residence.] — The parties were 
married in Ireland, in 1847. In 1872 resp. came 
over to England with the alleged intention of 
purchasing a medical practice, but almost im- 
mediately returned to Ireland. The petition & 
citation were served upon him while lodging in 
London : — Held : he had not acquired a residence 
in the country, A the jurisdiction of the ct. did not 
attach. — ^B urton v. Burton (1873), 21 W. R. 
048. 

894. .] — An Englishwoman married a 

Frenchman at Gibraltar. The parties afterwards 
resided in England for some yeai-s A then the wife 
filed a petition for dissolution of marriage for 
offences committed by her husband in England. 
Both parties were resident in England at the com- 
mencement of the suit, but the husband had never 
abandoned his domicil of origin which was French : 
— Held : as the parties were resident in England 
at the commencement of the suit A the offences 
had been committed in England there was juris- 
diction to entertain the i^etition. — N iboybt v. 
Niboyet (1878), 4 P. D. 1 ; 48 D. .T. P. 1 ; 39 
L. T. 480 ; 43 J. P. 140 ; 27 W. R. 203, 0. A. 

Annotations : — ExPld. & Distd. Harvey v. Farnie (1882), 8 
App. CJas. 43. Consd. Forsyth o. Forsyth, Kccles & Foster 
(1890), 63 L. T. 263 ; Hurley v. Ilurloy & Monxies (1892), 
67 L. T. 384. DMd. Le Mesurier v. Le Mosurler, [1895] 
A. C. 517. There appears to be an obvious fallacy in the 
reasonlne: of the learned judgros of the majority in Niboyet 
T. Niboyet. It is not doubtful that there maybe residence 
without domicil sufficient to sustain a suit for restitution 
of conjugral rlgrhts, for separation, or for aliment ; but it 
does not follow that such rosidonoo must also give juris- 
diction to dissolve tbo marriage. Their Lordships cannot 
ooustruo [Matrimonial Causes Act, 1857 (c. 85)], s. 27 as 
giving the English ct. divorce jurisdiction In all ceases where 
any other matrimonial suit would previously have been 
entertained in the Bishop's Ct. (Lord Watson) ; Armytage 
r. Armytage, [1898] 1*. 178. Niboyet v. Niboyet is opposed 
to the general ourrout of the cases in this ot. & has been 
practically ovormlod by the deoMou of the P. C. In Le 
Mesurier v. Le Mesurier (No 885, ante) (Oorell Barnes, 
J, ) : Roberts v. Brennan, [1902] P.143. Cossd. Anghlnelli v. 
Anghlnelli, [191 81P. 247. Dbtd. Keyes v. Keyes & Gray, 
[1921] P. 204. Refd. Ingham (falsely oallea Sachs) v. 
Sachs (1886), 56 L. T. 920 : T. v. T. (1888), 57 L. J. P. 40 ; 
Pemberton v. Hughes, [1899] 1 Ch. 781 ; Ogden v. Ogden, 
[19081 P. 46; Lord Advocate e. JaflPrey, [1921] 1 A. O, 146. 
mentd. Turner v. Thompson (1888), 13 P. D. 37 : Linke 
(otherwise Van Aordo) v. Van Aerde (1894), 10 T. L. R. 
426 : Lovyonfeld v. Lowenfeld, Corbett Intervening (1903), 
19 T. L. R. 443 ; R. v. Hammersmith Superintendent 
Registrar of Marriages, Ex p. Mir-Anwaruddln, [1917] 
1 K. B, 634. 

Compare Nos. 895, 890, post. 

Nature of domicil required.] — See Sub-sect. 2, 
A., (b), post. 

Acquisition of domicil.] — See Part II., ante. 
Recognition of jurisdiction of foreign courts.] — 

See Sect. 2, sub-sect. 1, post. 

(b) Nature of Domicil required. 

895. General rules — Whether matrimonial 
domicil different from ordinary domicil.] — The 

domicil of the husband is that of the wife, A she 
cannot acquire a separate domicil, even when he 
has been guilty of such misconduct os would 


887 1. 


AduUery not com 


mitied in couMry where divorce Bought , ) 
Pursuer in an action of divorce in S 
married defender in A. The partie 
settled in 8. & became pennaueutl: 
domioilod there. In S. they entered 
into a voluntary ooutract of soporatioi] 
after which defender went to resid 
In I., whore she committed adultery 
HeZa ; the 8, ot. had jurisdiction not 
withstanding that the adultery wa 
committed In I. — Tulloh v. Tulloi 
0861), 23 Dunl. (Ct. of Sees.) 639 
33 So. Jur. 314.— SCOT. 


890 i. Or on BubmiSBion of 

panleB to jurisdicHon.h^An entry of 
ftPPearanoo or submission to tho 
jurisdiction by a respondent cannot 


confer on tho ots. Jurisdiobion, not 
otherwise possoHsed by it, to di^olvo 
a marriage. — Forster v. Forster, 
[1907 J V. L. R. 169.— AUS. 

890 ii. .] — ^Where a husband 

Is not A never has been domiciled In 
N.Z. the ct. has no jurisdiction to 
grant a divorce against him at the 
suit of his wife, oven if ho appears A 
consents to the exercise of the jurisdic- 
tion. — Walker v. Walker (1909), 
28 N. Z. L. R. 917.— N.Z. 

890 iii. — .] — Two parties, 

English by domioil, oontraotod marriage 
in England ; tho husband, some years 
afterwards, come alone to 8., A, 
after a residonoe of 40 days, raisM an 
action ot divorce against ms wife for 


adultery committed In Franco ^ 
Belgium ; the action was duly Inti* 
mated to the wife, who lodged defenoes 
ou the merits, without objecting to 
the jurisdiction, A closed a record. 
A had appearance made for her at all 
the diets of proof : — Held : defender 
was not amenable to the jurisdiotion 
of B. cts. — Rtnofr V. Churchill (1840), 
2 Dunl. (Ct. of Boss.) 307.— SOOT. 

PART X. SECT. 1. SUB-SECT. 2.— 

A. (b). 

d. Ocncral rule — Whether rest* 
denee 8u^ient.\—A doserted wlte who 
resorts to Vlotoria where her husband 
has r^dod, with the object of obta inin g 
a (Uvoroe, is debarred by Marriage Act, 
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Conflict of Laws. 


Sect 1.- — Jurisdiction of court: Sub-secL 2, A, (6), 

furnish her with an answer to a suit for restitution 
of conjugal rights. 

A. was bom in Ireland of Iiish parents, & w^hile 
a minor received a military education in England, 
obtained a commission, & was afterwards s^tioned 
at Edinburgh. When there he married, in Scot- 
land, petitioner, who was bom in England. The 
parties then went to Ireland, were remarried there 
according to the rites of the Homan Catholic 
Church, returned to Scotland, cohabited there, 
at Hull, & afterwards at Bordeaux. In 1868 
A. deserted petitioner at Bordeaux & returned to 
Edinburgh, where he remained with his company, 
& refused again to live or to cohabit with her : — 
Held: (1) A. was not domiciled in England for 
the purpose of founding jurisdiction ; (2) petitioner 
could not, as a married woman, acquire a domicil 
recognised by the law other than that of her 
husband. — Y elverton v. Yelverton (1859), 1 
Sw. & Tr. 674 ; Sea. & Sm. 49 ; 29 L. J. P. & M. 
84 ; 1 L. T. 194 ; 6 Jur. N. S. 24 ; 8 W. B. 134 ; 
164 E. R. 866. 

Annotations: — As to (1) Consd. I2c Mllcholl, Exp. Cunning- 
ham (1884), 13 Q. B. D. 418. Befd. Burton v. Burton 
(1873), 21 W. R. 648 ; Niboyetu. Niboyet (1878). 4 P. D. 1 ; 
Le Mosurier v. Le Mesurier, (1895] A. 0. 617. As to (2) 
Reid. Lo Sueur v. Lo Sueur (1876), 1 P. D. 139 ; Lord 
Advocate u. Jaffroy, (1921 ) 1 A. C. 146. Oenerally, Mentd. 
Zycblinski v. Zyclilinekl (1861), 31 L. J. P. M. & A. 37 ; 
Flrebraco v. Firebracc (1878), 4 P. B. 63 ; l)ickB v. Dicke, 
[1899] P. 275 ; Payment r. Payment & Stuart, Chapman 
V. Chapman & Buist, 11910] P. 271 ; De GasQuet James 
V. Mecldenburg-Schworin, [1914] P. 53 ; Perrin v. Perrin, 
Powell V. PoweU (1914), 83 L. J. P. 69. 

896 , .] — The ct. has jurisdiction to 

dissolve a marriage solemnised between foreigners 
in a foreign country, on the ground of adultery of 
the wife committed abroad, if the husband at the 
time the adultery is committed, & at the time the 
petition is presented, is bond fide & permanently 
resident in England ; although, for the purpose 
of succession, he may not have acquired an 
English domicil. — B rodie v. Brodie (1861), 2 
Sw. & Tr. 259 ; 30 L. J. P. M. & A. 185 ; 4 L. T. 
807 ; 9 W. R. 815 ; 164 E. R. 995. 


Annotations : — Oonsd. Manning v. Manning (1871), L. R. 2 

P. & D. 223. Expld. Wilson v. Wilson (1871), L. R. 2 

P. & D. 341. Consd. Niboyet r. Niboyet (1878), 4 P. I). 1 ; 

Lo Mesurlor v. Le Mesurier, (18961 A. C. 517. Retd. Le 

Sueur V. Le Sueur (1876), 1 P. I). 139 ; Armytago v. 

Armytage (1898), 78 L, T. 689. 

897. — Le Mesurier v, Le 
Mesurier, No. 885, ante. 

Compare No. 894, an/c. 

898. .] — Lord Advocate v, Jaffrey, 

No. 221, ante, 

Must be domicil of husband .] — See Nos. 218, 

874, 875, 893, ante, 

899. Exceptions — Whether separate matri- 
monial domicil acquired by wife — On Judicial 
separation.] — Dolphin v, Robins, No. 220, ante, 

900. On such misconduct by husband 

as would enable wife to resist suit tor restitution of 
conjugal rights.] — Yelverton v, Yelverton, No. 
895, ante, 

901. .] — Pitt v, Pitt, No. 142, ante. 

902. On separation on account of 

husband’s adultery 6c cruelty.] — ^An English lady 
consented to marry the son of a Neapolitan 
nobleman, on condition of their having, after 
marriage, a residence in England, residing there 
six months, at least, in each year. The marriage 
was celebrated in 1854, in England. The mariiage 
settlements contained a proviso that they should 
be construed according to the laws of England. 
After the marriage a London residence was taken 
by the parties, wliich they occupied for six months 
in each year, with two or three exceptions, living 
for the remainder of the year in the palace of the 
husband’s father, at Naples, or at other places on 
the Continent. In 1872, the lady separated 
from her husband in consequence of his cruelty 
& adultery, & she continued up to the hearing to 
reside in their London residence. In 1873 the 
husband’s father died, when he succeeded to his 
title & estates, & since then had resided somelimes 
in Naples, but principally at other places on the 
Continent. The petition & citation were served 
on the husband at Paris, & he had entered no 
appearance Held : the ct. had jurisdiction to 
dissolve the marriage. — Santo Teodoro v, Santo 


1890, B. 74 (No. 1166), from obtaining 
relief. — Lono v. Long (1892), 18 

V. L. R. 792.— AUS. 

e. — 7/ resorted to for 

divorce purposes.] — Brook v. Brook 
(1892), 13 N. S. W. L. R. 9; 9 

N. S. W. W. N. 55.— AUS. 

t. .] — Lkdwell V, 

Ledw'ell (1900), 26 V. L. R. 695. — AUS. 

899 i. ExceptioTis — Whether separate 
•matrimonial aornidl actruired by wife — 
On judicial separation.}- In 1883, 
petitioner, a domiciled Victorian, was 
married In V. to resp. a domiciled 
Tasmanian, & thereafter cohabited 
with him in T, In 1892 petitioner was 
granted a decree of Judicial separation 
by tho T. Ct. A term of the decree 
was that she should ** bo at liberty to 
reside elsewhere than in T. until further 
order of the ct.** In 1893 she returned 
to V. & resided there continuously 
until 1902, when she petitioned the V. 
ct. for a dissolution of her marriage : — 
Held: (1) ct. had no Jurisdiction to 
entertain the petition ; (2) the terms 
of the decree of judicial scparetlon 
theinselves precluded petitioner from 
acquiring a domicil In V.- — Lord v. 
Lord (1902), 28 V. L. R. 666.— AUS. 

899 il. .]— To an action 

for divorce instituted by H., who was 
dondcilod in C., W. pleaded in abate- 
ment that she haa been Judicially 
separated from H., that since tho 
decree she had resided in T., & had 
acquired a domicil separate from her 
bushand : — Held : the C. ct. had Juris- 


diction & that an exception to the plea 
in abatement should he ullowed. — 
Stkytlkr V. Sticytlkr (1913), 4 

C. 1*. D. 725.— S. AF. 

902 i. On separation .] — 

Petitioner’s domicil of origin was in 
N Z. She lived there until her marriage 
with A. there. Sc continued to live 
t/hero until a deed of separation was 
executed. Shortly afterv\ards A. went 
abroad taking wit h him the only issue 
of tho marriago & never returned to 
N.Z. Fifteen years after tho deed 
of separation petitioner iustitutod 
proceedings : — Held : whothor or no 
A. had renounced his N.Z. domicil, 
petitioner’s domicil was in N .Z. — Ktlky 
V. Kyley, 4 J. R; N. S. 60. — N.Z, 

903 i. • — ■ — On desertion by 

husband.] — Petitioner & rosp. had been 
doinJrlicd in V. Reap,, tho husband, 
subsequently went to N.B.W. for tho 
purpose of obtaining employment, 
ec became domiciled tiiore. Some 
months afterwards, while reap, was 
in N.S. W., ho deserted tho petitioner : — 
Held : a V. et. had no Jurisdiction to 
entertain the petition. — Ross v. Ross 
(1806), 22 V. L, R. 376.— AUS. 

908 ii. .] — Martin v. 

Martin (1898), 17 N. Z. L. R. 126.— 

N.Z. 

908 iii. -,] — P., who mar- 

ried & lived with his wife In N. Zealand, 
acquired a domicil there. Ho loft 
N.Z. with the consent of his wife & 
wont to settle in U.S.A Ho never 
returned to N.Z. He oonmiunicatcd 


with his wife for 2 yours & tlicn ceased 
80 to do, & she never hoard of l)iiii 
again. She remained lu N.Z., &; hied 
a petition claiming a dissoJutiou of iier 
marriage upon the ground of desertion : 
— Held: (1) P. retained liis N.Z. 
domicil up to tlio time he ceased to 
communicate with his wife; (2) peti- 
tioner, notwithstanding that by his 
desertion 1^. had abandoned his N.Z. 
domhdl, retained a domicil in N.Z. 
for tho purpose of bringing a suit for 
a divorce. — P oingdestrk v. Poinq- 
DESTKE (1909), 28 N. Z. L. R. 604. — 
N.Z. 

903 iv. .] — A deserted 

wife whoso husband’s domicil is not 
in N.Z. cannot, except where she 
retains her N.Z. domicil under Divorce 
Act, 1908, acquire a N.Z. domicil, 
& a N.Z. ct. has In such case no Juris- 
diction to entertain her suit for disso- 
lution of marriage. — Cabijss v. Cables 
(1912), 32 N. Z. L. R. 178.— N.Z. 

908 V. — On desertion hy 

uife.] — Jl husband, whoso domicil of 
origin was in V., became domiciled 
& was married in Q. Ho was there 
deserted by hie wife. Afterwards he 
returned to V., & reacquired his 
domicil of origin. Ho petitioned in 
V. for the disBohition of nis marriage, 
on tho ground of desertion. Tho wife 
had never been in V. : — Held: there 
was Jurisdiction to grant a divorce, 
inasmuch as the domicil of tho wife 
was, in the oircumstances, that of the 
husband. — B oyd v. Boyd, 11913] 
V. U It 282.— AUS. 
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Tsodoro (1870), 6 P. D. 79 ; 49 L. J. P. 20 ; 
42 L. T. 330 

903. On desertion by husband.] — ^L b 

Sueur v. Lb Sueur, No. 223, ante, 

904. j — ( 1 ) Two domiciled English 

subjects married in England, & subsequently the 
husband went to reside in the United States. 
After a yearns residence there he presented a 
petition for &; obtained a divorce on the ground 
of his wife’s desertion, &; married again. The 
wife received no notice of the petition : — Held : 
his domicil at the time of the divorce was English, 
& consequently the American divorce was invalid. 

(2) Qu, : whether the domicil of the wife follows 
the domicil of the husband so as to compel her to 
become subject to the jurisdiction of the tribunals 
of any country in which the husband may choose 
to acquire a domicil. — Briggs v, Briggs (1880), 
6 P. D. 163 ; 49 L. J. P. 38 ; 42 L. T. 602 ; 28 
W. R. 702. 

Anno^ipn /--As to (1) Dtetd. lughom (falsoly called Sachs) 
V. Sachs (1886), 66 L. T. 920. 

905. On annulment of marriage by 

court of husband s domicil — Wife before marriage 
having different domicil from that of husband.] — 

A woman domiciled in this country married in 
England a man domiciled in Greece. He subse- 
quently obtained a decree of nullity in the cts. of 
his domicil & married again. The first wife 
petitioned for a dissolution of marriage on the 
ground of his desertion Ac adultery : — Held : she 
was justified by the conduct of her husband in 
invoking the jurisdiction of the ct. in England, 
inasmuch as she had reverted to her domicil of 
origin.— S tathatos v, Stathatos, [1913] P. 46 ; 
82 L. J. P. 31 ; 107 L. T. 592 ; 29 T. L. R. 51 ; 
57 8oI. Jo. 114. 

AnnokUion : — Consd. Do Moutuiaru v. Do Montaiffu, [1913J 


906. 


7 “;^ .] — The rule or theory 

ot law that the domicil of the husband governs the 
jurisdiction in suits for dissolution of marriage, 
as distinguished from other matrimonial suits, 
may be departed from in proper circumstances. 

Whore a husband or the parents of a husband 
domiciled abroad has or have obtained a decree 
of nullity in the ct. of his foreign domicil, Ac the 
wife, whose domicil was in England, is tlius de- 
barred from obtaining relief in the foreign ct., she 
may bo treated as having a domicil of her own 
sufficient to give the J^higlish ct. jurisdiction to 
entertain a suit by her for dissolution of the 
marriage. — Be Montaigu v. De Montaigu, 
[1913] P. 154 ; 82 L. J. P. 125 ; 109 L. T. 79 ; 29 
T. L. R. 654 ; 57 Sol. Jo. 703. 

^^(^1 wt^hi * Gasquot Jamos v. Moekloubui^- 

Acquisltion of domicil.]— Part II., ante. 


B, Aa regards Co-respondent, 

907. General rule — Does not depend on domicil.] 
— Whatever it is that determines the jurisdiction 
of this ct. with regard to co-resps. that jurisdiction 
does not depend upon the domicil of the co-rosp. 
nor is it to be determined by the question whether 
the co-rosp. is or is not a British subject. 

The conclusions at which I have arrived after 
some perplexity Ac difficulty are as follows: — 
(1) the jurisdiction of the ct. over the co-resp. both 
as to damages &; costs, in a suit properly instituted 
here, does not depend on domicil, allegiance or 


residence ; (2) if a foreign co-resp. is served in 
England, this ct. has for that reason jurisdiction 
oyer him ; (3) he can be served abroad, whatever 
his nationality, Ac if he is served abroad, the statute 
authorising such service gives to this ct. jurisdic- 
tion over him ; (4) in proper cases tliis ct. may 
exercise discretionary power, Ac dismiss, or dis- 
pense with, a co-resp. domiciled abroad, but he is 
not entitled to demand as of right that he bo 
dismissed from tlie suit (Evans, P.). — Rayment 
V, Rayment Ac Stuart, Chapman v. Chapman Ac 
Buist, [1910] P. 271 ; 79 L. J. P. 116 ; 103 L. T. 
430 ; 26T. L. K. 034; 53 Sol. Jo. 721. 

Anruitations : — As to (3) Apprvd. Rush v. Rush, BoUey & 
jnmouta, [1920] P. 242. Generally, Refd. PhiUlps v, 
Batho, [1913] 3 K. B. 26. 

908. When co-respondent not domiciled In 
country where divorce sought dismissed from suit — 
After appearance under protest.] — Where, in a suit 
for dissolution of marriage, the alleged adulterer, 
who had been made a co-resp., appeared under 
protest & pleaded to the jurisdiction, the ct., on 
the application of petitioner, dismissed co-resp. 
from the suit on payment of his costs. — Gaynor r. 
Gaynor Ac Deguantoni (1802), 31 L. J. P. M. & A. 
116. 

Annotations: — ^Refd. Grange v. Grange & Arondt (1892), 
61 L. J. P. 125 ; Rayment v. Rayment & Stuart, Chapman 
V. Chapman & Buist, [1910] P. 271. 

909. ,] — Co-resp. in a divorce suit, a 

domiciled Bane, was served in Brussels with the 
petition Ac citation, wliich only alleged adultery 
at Brussels. Ho entered an appearance under 
protest, Ac then applied to be dismissed from the 
suit on the ground that he was not subject to the 
jurisdiction of the ct, : — Held : he was entitled to 
be dismissed from the suit. — ^Fairfax v, Fairfax 
Ac Be La Cruz (1909), 99 L, T. 892 ; 25 T, L R. 
213. 

Annotations: — ^Refd. Walter v, Walter & Bergmann (1909), 
26 T. Ij. R. 473 : Rayment v. Rayment & Stuart, Chapmau 
V. Chapman & Buist, [1910] P. 271. 

910. .] — Co-resp. in a divorce suit, 

a domiciled Austrian was served with the citation 
Ac petition in Paris. Uo entered an appearance 
under protest, & then applied to be dismissed from 
the suit ""on the ground that he was not subject 
to tlio jurisdiction of the ct. : — Held : he was 
entitled to be dismissed from the suit. — Walter 
V, Walter Ac Bergmann (1909), 25 T. L. R. 473. 
AniutUition : — ^Refd. Rayment v. Rayment & Stuart, Chapman 

V. Chapman & Buist, [1910] 1*. 271. 

911. After unconditional appearance.] — 

Co-resp., after entering appearance uncondition- 
ally, filed an answer alleging that his domicil was 
German ; that the adultery charged, if com- 
mitted at all, was committed in Gcnnany, Ac that 
the citation had been served on him in the United 
States, Ac claiming to be dismissed from the suit : 
— Held: co-resp. bo dismissed from tlio suit. — 
Grange v. Grange, [1892] P. 245 ; 01 L. J. P. 
125 ; 67 L. T. 300. 

Annotations : — ^Refd. Baker v, Baker, Baker v. Baker Sc 
Dwyer (1908). 24 T. L. R. 403 ; Rayment v. Rayment 
Sc Sluart, Chapman v. Chapman & Buist, [1910] P. 271. 

912. .] — Where the ct. had no juris- 

diction over co-resp., who was a domiciled foreigner, 
the ct. dismissed him from the suit, although the 
adultery was alleged to bo committed in England. — 
Levy v. Levy Ac Be Romance, [1908] P. 266; 

77 L. J. P. 95 ; 99 L. T. 312 ; 24 T. L. R. 466 ; 

52 Sol. Jo. 379. 

Annotations : — Consd. Dodd v, Dodd* [1906] P. 189. Refd. 


PART X, SECT. 1, SUB-SECT. 2.— B. 

907 i. General rule — Does not depend 
on domicil — Tenant of shootings cited. J— 
In an action of divorce against a wife, 
co-defouder was designed as residing 
at Westminster; at the date of the 


action he was tenant of shootings in 
Awyieshlre. Ho was cited both odict- 
ally & by a copy of the summons 
hcii^ left for liim at the shootings ; — 
Held * a co-defender domiciled & 
psident in England was subject to the 
Jurisdiction of the S. ct., being tenenit 


of shootings in Scotlcmd, with a 
shooting lodge, pertinents, & garden. 
Sc ot grazing ground adloinlng thereto. 
— I'RASBB V, FuASKR & HlBBGRT (1870), 
8 Maeph. (Ot. of Scss.) 400 ; 42 So. 
Jut. PJO.— scot. 
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Conflict op Laws. 


Sect. 1. — Jurisdiction of court: Sub-sect 2, jB.; sub- 
3 d: 4.] 

Rayment v. Rayraent & Stuart, Chapman t>. Chapman & 
Bulst, [1010] P. 271. 

913. — .] — wife presented a petition 

for restitution of conjugal rights, & the husband 
filed a cross-petition for divorce on the ground of 
his mfe’s alleged adultery with the co-resp. Co- 
resp. was a domiciled Irishman, & was served with 
the citation in Ireland, where it was alleged the 
adultery had been committed. Co-resp. now 
moved the ct. to bo dismissed from the petition 
on the ground that the ct. had no jurisdiction over 
him ; — Held : co-resp. must be dismissed from the 
suit. — B aker v. Baker & Dwyer, fl908] P. 257 ; 
77 L. J. P. 06 ; 09 L. T. 313 ; 24 T. L. R. 403 ; 
62 Sol. Jo. 41 3. 

Annotation : — ^Reld. Rayment Rayment & Stuart, Chap- 

man V. Chapman & Buist, [1910] P. 271. 

014. When leave to proceed without citing co« 
respondent not domiciled In country where divorce 
sought granted — Necessity for notice of proceedings 
to co-respondent.] — When co-resp. named by 
petitioner in proceedings for divorce is domiciled 
« resident abroad, petitioner may be relieved fi'om 
.serving sucli co-resp. wdth the petition & citation, 
on the ground that he is a foreigner domiciled & 
resident out of the jurisdiction ; but it is necessary 
that notice of the proceedings which have been 
instituted against him should be given to the co- 
resp. — ^B oger v. Boger, [1908] P. 300 ; 77 L. J. P. 
161 ; 99 Ju T. 881 ; 24 T. L. R. 744 ; 52 Sol. .lo. 652. 
Annotation : — ^Refd. Rayment v. Rayment & Stuart, Chap- 
man V, Chapman & Buist, [1910] 1*. 271. 

916. .] — ^Petitioner, a Briiish subject domi- 
ciled in England, who cliai’ged his wife with adultery 
committed at lisbon with two foreigners, applied 
by motion for leave to proceed without citing 
either of co-resps., on the grounds that they had 
left Portugal ; that neither he nor resp. knew their 
addresses ; & he had wholly failed to trace them. 
The petition contained no claim for damages or 
costs again.st either of co-resps. Resp. had not 
been served with notice of the motion, but at her 
own request had received copies of the affidavits 
to be used at the hearing of the motion : — Held : 
(1) Matrimonial Causes Act, 1857 (c. 85), es. 27, 
28, 33, showed that a foreign co-resp. domiciled 
abroad was not entitled as of right to claim to 
be dismissed from the suit, & in the absence of 
special grounds the petition ought to be served ujjon 
him ; (2) the matUsr wiis one entirely within the 
discretion of the judge of the Probati & Divorce 
Div. & the Ct, of Appeal would not interfere with 
the exercise of that discretion unless it appeared 
that the judge had acted upon a wrong principle, 
or under some misapprehension, or witliout con- 
sideration, — Ruflii V. Rush, Bailey & Pimenta, 
[1920] P. 242 ; 89 L. J. P. 129 ; 122 L. T. 792 ; 
36 T. Ti. R. 302 ; 64 Sol. .To. 323, C. A. 

Annotation : — Generally, Retd. Franklin v. Franklin Sc 
Mineholl, [1921] P. 407. 

Practice generally as regards co-respondents.] — 

See Husband & Wipe. 


Sub-sect. 3. — Judicial Separation — Divorce 

A mensA et thobo. 

916. Necessity for residence within Jurisdiction 
at beginning of suit — Residence must be bond fide.] 

—In a husband’s suit for judicial separation, the 
wife demurred to the jurisdiction of the ct., on 
the ground that her husband was a domiciled 
Irishman. The husband admitted that his domicil 
of origin was Irish, & that he had carried on 
business in Dublin up to one month preceding the 
filing of his petition, but he alleged that he had 
taken a shoji in London where he carried on his 
business, & had taken a house in Bayswater where 
he resided, with no intention of returning to Ireland. 
It was, however, shown that he stiU carried on 
business in Dublin, & that the lease of his shop in 
London was determinable at six months' notice. 
There was also evidence that his usual place of 
residence continued to be in Dublin : — Held : 
petitioner had no bond fide residence in England 
sufficient to support the jurisdiction of the ct. — 
Manning v. Manning (1871), L, R. 2 P, & D. 223 ; 
40 L. J. P. & M. 18 ; 24 L. T. 196 ; 19 W. R. 479. 
Annotations: — Folld. Burton v. Burton (1873), 21 W. R. 

648. Refd. Lo Suour t>. Lo Suour (1870), 1 P. D. 139 ; 

Lo Mesurier r. Le Mosurier, [1895] A. C. 617 ; Armytaifo 

V. Armytaeo, [1898J P. 178. 

917. Domicil immaterial — Place where 

acts necessitating protection coinmltteci imma- 
terial.] — In a proceeding for divorce a mensd et 
thoro on the ground of cruelty, where the parties 
resided within its jurisdiction at tlio coimnence- 
ment of the suit, an ecclesiastical ct. would have 
granted relief irrespective of their domicil, & it 
would have made no difference that the necessity 
for protection ai*ose in consequence of cruelty 
committed outside its jurisdiction, where the 
apprehension Of furtlier acts of cruelty remained. 

Petitioner for a judicial separation, married to 
resp. in Australia, had been, before her marriage, 
a domiciled Englishwoman. Her husband’s domicil 
was in Australia where, after her marriage, she 
resided with him. Owing to cruelty committed 
by him while they were travelling in Italy she 
sought the protection of her parents in England, 
& established a home for herself & her children in 
this country. He followed her hero & requii’cd 
her to retm’u to him with the children, which she 
was afraid to do owing to her apprehension of a 
repetition of the cruelty. At the commencement 
of the suit both parties were living within the 
jurisdiction ; — Held : the ct, exercising the power 
of the Ecclesiastical Ct. under Matrimonial Causes 
Act, 1857 (c. 85), s. 22, had jurisdiction to 
entertain the suit. — Armytage v, Armytagr, 
11898] P. 178; 67 L. J. P. 90; 78 L. T. 680; 
14 T. L. R. 480. 

Annotations : — CoDSd. C?hotti t). Chotti, [1909] P. 67. Apprvd. 

AnghiiieUl r. Ang-hinelli, (I9I81 P. 247. Retd. Vou 

Eckhardstoin v. Von Eckhardflteln (1907), 23 T. L. R. 

539 ; Rayment v. Haymont Sc Stuart, Chapman v. Chap- 
man Sc Buibt, [1910] k 271 ; Riora v. Hlora (1914), 112 

L. T. 223 ; Lord Advocate v. Jaffroy, [1921] 1 A. C. 140. 

918. .] — Petitioner for a judicial 

separation had been, before her marriage, a domi- 


PART X. sect. 1, sub-sect. 8. 

917 i. Necessity for residence within 
jurisdiction at beginning of suit-— 
Dornicil tmmcrfcnwjZ.]— Petitioner loft 
her husband in M. whore the parties 
were domiciled, Sc come to B.C., 
brlnginsr her child of the marriage. 
The husband followed and commenced 
proceedings In B.C. for the custody 
of the child. While there, the wife 
commenced prooeodlngs for a judicial 
separation : — Held : the husband had 
esmblished suificient residence to give 
the ct. jurisdiction to entertain the 
suit. — Jamieson v, Jamieson (1908), 


14 B. O. R. 59.-~CAN. 

917 ii. .] — There being a 

distinotiou between divorce & other 
remedies for matrimonial misconduct, 
the ct. has jurisdiction to hear a 
petition for judicial separation coupled 
with a claim for damages against 
co-reept. if the parties have been merely 
resident, oven for a short time, within 
the territorial jurisdiction. — Hoy v. 
Hoy (1906), 25 N. Z. L. R. 857.— N.Z. 

917 iii. .1— 'J'he ot. has no 

jurisdiction to dissolve a inurrlago 
where the husband is not domicile 
in the Transvaal, but it may in such 


COSO grant a deoreo of judicial separa- 
tion. — MUBI'UY V. Mubpuy, 11902] 
T„S. 179.— 6. A.P 

917 iv. .] — Stewart v, 

Stewart (1919), 10 C. P, D. 225. — 

S. AF. 

domicil .] — In a suit 
for' a divorce a mensa et ihorot in order 
to give the ot. jurisdiction, it must 
bo shown either that ro8pt.'B domicil 
was Irish when tho suit was instituted, 
or that he had a sutllcient roaldeuoe 
in Ireland to givo tho ot. jurisdiction 
to grant such reUef. — Sproule v. 
Hopkinb, [1903] 2 I. R. 133.— IR. 
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ciled Englishwoman. Her husband's domicil was 
alleged to be Italian. He was engaged as a traveller 
for a Liondon firm, & his time was principally 
occupied in travelling abroad on the business of 
the firm. Wlien not so travelling he lived with 
petitioner in London. At the commencement of 
the suit both parties were resident within the 
jurisdiction : — Held : the Divorce Div., exercising 
the power of the Ecclesiastical Ct. under Matri- 
monial Causes Act, 1857 (c. 86), s. 22, had juris- 
diction to entertain the suit. 

Semble : a decree for judicial separation does 
not affect the status of the parties. — A ngiiinelli 
V. Anghinpjlli, [1618] P. 247 ; 87 L. J. P. 175 ; 
119 L. T. 227 ; 34 T. L. R. 438 ; 62 Sol, Jo. 548, 
C. A. 

919. Necessity for matrimonial home In country 
where decree sought when matrimonial offence 
committed — Parties not domiciled In country where 
decree sought.] — E. v. E. (1907), 23 T. L. It. 364. 

Annntaiinna : — Consd. Von Eokhardstoin v. Von Eckhardflteln 

(1907), 23 T. L. U. 539. Refd. W»Ukor v. Walker (1912), 

107 L. T. 055. 

920, .] — A wife brought a suit in 

this country against her husband for a judicial 
separation upon the ground of her husband’s 
cruelty & adultery. The domicil of the parties' 
was German, but their matrimonial residence was 
in England. The husband subsequently took 
proceedings in Germany for dissolution of marriage 
upon the groimd of wifely disobedience on her 
pari in refusing to dismiss her medical attendant ; 
& applied to stay the suit in this country pending 
the }i earing of the Gennan suit for divorce : — 
Held : tlie ct. had jurisdiction to entertain the 
suit for judicial separation, & no reason had been 
shown for a stay. — VoN Eckuajrdstein (Baroness) 
V, Von Eckhaiidstein (Baron) (1907), 23 T. L. R. 
593, C. A. 

Law & practice as to judicial separation generally.] 

— See Husband & Wife. 


SuB-SKCT, 4. — Restitution of Conjugai. 

Rights. 

921. Necessity for residence within jurisdiction 
at beginning of suit — Domicil Immaterial.] — Fire- 
brace V. Fibebrace, No. 104, ante, 

922. Defence of mutual vows of chastity — 

Inquiry as to effect of vows by lex domicilii at time 
of separation.] — American subjects, born & domi- 
ciled in the State of Pennsylvania, contracted 
a marriage in that state, in the year 1831, being 
members of the Protestant Episcopal Church in 
America. Afterwards, the husband was appointed 
rector of a church in the state of Mississippi, where 


he resided with his wife till 1835. At that time 
the wife became a convert to the Roman Catholic 
faith. In 1836, both parties went to Rome, whore 
they abjured the Prot-estant faith, & were formally 
admitted members of the Roman Catholic Church. 
In 1838, they returned to America, & resided in 
the state of Louisiana. In 1843, they again went 
to Rome, & upon the rescript & allowance of the 
Pope, on their joint petition, the husband & wife, 
with his concurrence took the vows of perpetual 
ch£^tity Sc religious professions, the husband 
ultimately taking orders, Sc the wife entered a 
religions house as a nun, taking the vows of 
poverty Sc obedience, whereupon they separated 
& lived apart. In 1846, they came to England; 
the husband became private chaplain in a Catholic 
family, & the wife the Superioress of a religious 
community. In 1848, the husband recanted the 
Roman Catholic faith, Sc again became a Protestant, 
when he applied to his wife to return to matri- 
monial cohabitation, which she refused ; there- 
upon he instituted a suit for restitution of conjugal 
rights, to which the wife pleaded, as a bar, that the 
rescript of the Pope, & the acts of the parties at 
Rome, had the force & effect of a judicial sentence 
of separation, a mensd et thoro. The Arches Ct. 
rejected the allegation, on the ground, that the 
facts pleaded would not, even if proved, constitute 
a bar to the husband’s right to a sentence for 
restoration of conjugal righte. The wife appealed 
against this rejection : — Held : leave must be 
given to the wife to refoi*m the allegation by 
pleading Sc setting forth, the law of Pennsylvania 
as applicable to the circumstances pleaded Sc set 
forth in case same had been brought to adjudication 
there, & also the domicil of the husband at the 
time of the transactions pleaded in the allegation 
to have taken place at Rome. — Conneeey v, 
Connelly (1851), 7 Moo. P. C. C. 438 ; 13 E. R. 
949, P. C. 

Annotation : — ^Refd. Armytage v. Armytage, [18981 P. 178. 

923. No matrimonial residence In country 
where decree sought.] — Where neither party to a 
marriage was domiciled or resident witliin the 
jurisdiction, & their only connection with this 
country at the date of their marriage was that they 
came over hero for one day for the purpose of 
being married, & their only matrimonial residences 
were abroad : — Held : the ct. could not decree 
restitution of conjugal rights. — De Gasquet 
James (Countess) v. Mecklenburg-Schaverin 
(Duius), [1914] P. 53 ; 83 L. J. P. 40 ; 110 L. T. 
121 ; 30 T. L. R. 329 ; 68 Sol. .To. 341. 

Annotation: — Refd. Perrin v. l*erriu, I’owcll v. Powell, 

11914] P. 135. 

Law & practice as to restitution suits generally.] 

— See Husband Sc Wife. 


PART X. SECT, t, SUB-SECT. 4. 

021 1. Necessity for residence vrtthin 
jurisdiction at beffinnifw of suit — 
Domicil immatcricu .}- — Tno ot, can- 
not give relief by way of restitution of 
conjugal rights If reep. named in the 
petition were absent from the juris- 
diction at the time the suit was insti- 
tuted 8c remained absent, although 
residonoe at tho dato of the suit of 
both snouBos, whatever tlielr domicil 
might DO, would bo sufflclont to give 
Jurisdiction in suits of this naturo. — 
Wadia t). Wadia (1913), I. L. R. 38 
Bom. 126.~-IND. 

h. Whether vnfe^ can aegnire 
separate domicil for pwrposes of suit. J — 
A party who had noon domioiled in 
Spain came to Sootland, where he 
marriod a Scotswoman, Sc a few 
months thereafter returned with her to 
Spain ; the parties lived together for 
some years, when they started to 


return to Scotland, but on arrival in 
Ireland the husband left his wife there, 
stating his intention of not again living 
with her ; he returned to Spain, whore 
he continued domioiled. The wife 
proceeded to Scotland, whore she after- 
wards rosidod : — Held : tho ct. had 
no Jurisdiction to entertain an action 
of adherence at her instanoo against 
her husband. — ^A. B, v. C. D. (18*5), 
7 Dunl. (Ct. of Sees.) 656 ; 17 So, Jur. 
274.-SCOT. 

j. ,] — A summons of adher- 
ence against a husband who had 
married a Scotswoman in Sootland : — 
Held : Inoompotont in respect the 
husband never had a domiolf In Scot- 
land & was only there for a few weeks 
before 8c after marriage Sc notwith- 
standing he had sent Ills wife to 
Sootland with an intimation of his 
intention to reside there permanently. 
— Gordon v, Gordon (1847), 9 Dunl. 


(CJt. of Sobs.) 1293 ; 19 So. Jur, 653.-— 
SCOT. 

k. .1 — Under exceptional cir- 

cumstances a wife may for tho purposes 
of a suit for restitution of conjugal 
rights acquire a domicil separate 
from tliat of her husband . — Ex p. 
Standrinq (1906), E. D. 0. 169. — S. AF. 

l. .] — Knox v. Knox (1907), 

24 S. 0. 441.— S. AF. 

m. Immaterial if desertion 

took place within jurisdiction — Although 
both parties resident outside,}— Wliete 
a husband domiciled In Transvaal had 
deserted his wife there, & had left 
the country & she was residing in 
England at the time of tlie trial 
Held: tho wife was entitled to an 
order of restitution of ooujugal rights 
at Pretoria or elsewhere. — Rooth c, 
ROOTH, [1911] T. P. D. 47.— S. AF, 
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Conflict of Laws. 


Sect 1. — Jurisdiction of court: Suh -sects. 6 6. 

Sub-sect. 5. — Nullity of Marriage. 

924. Marriage celebrated In country where decree 
sought — ^Between foreigners not domiciled In country 
where decree sought.]— C. & D., native subjects 
of France, & then domiciled in that country, came 
to London in 1854, & were married by licence 
according to the law of England, but without 
the observance of certain formalities & consents 
requbed by the law of France in respect of the 
marriage of its own subjects in foreign countries. 
C. & D. returned to France, when D., the man, 
refused to celebrate the marriage according to the 
French law, & O. instituted a suit for nullity in the 
Fi‘ench cts., which D. did not defend, & in Dec. 
1854, C. obtained a decree of nullity. C. subse- 
quently came to reside in England, & petitioned for 
a decree of nullity in this ct. ; personal service of 
the citation was effected in Naples on D., who did 
not appear : — Held : (1) D, having entered into a 
contract in this countiy, was subject to the juris- 
diction of the cts. of this country in respect of the 
personal status resulting from such contract ; 
(2) the personal status resulting from such contract 
was to be ascertained by the law of this country 
in which the contract was made, Sc not by any 
special law of the country of the domicil of the 
parties to the contract. — Simonin v, Mai.lac 
(1800), 2 Sw. & Tr. 07 ; 29 L. J. P. M. & A. 97 ; 

2 L. T. 327 ; 0 Jur. N. S. 601 ; 104 E. K. 917. 

Pi®i4. Sot tom ay or v. Do Borros 
?* FoUd. Hay v. Northcoto, [1900] 2 Ch. 

iuV* [1908] P. 46. Refd, Nlboret v. 

Niboyot (1878), 4 P. 1>. 1 ; Linke (otherwleo Van Aordo) 
(1804), 10 T. L. R. 426 ; I)e Gaaquet James 
y. MeckionburgSchwoHn, tlOli) P. ,53. Asto (2) FoUd. Hay 

be Sueur V. Le Sueur 
(1 87 6 ), I P. D. 139. Oei^cflv, Consd. Brook v. Brook (1861), 
r S’ ii’ Reid. Bottom ay or t>. Do Barros (1879), 

Cooke’s Trusts (1887), 66 L. J. Ch. 637 : 
Chetti t». ChetU, [1909] P. 67. 

925. .] — Linke (otherwise Van 

Aerde) V, Van Aerde (1894), 10 T. L. R. 426. 
.flirtations ’—Refd. Ogden v. Ogden, [1908] P. 46 ; De 

Gasquet James v. Mecklenburg Schwerin, [1914] P. 63. 

926. Matrimonial residence — Respondent not 
domiciled in country where decree sought — 
Marriage not celebrated in country where decree 
sought.]- — Matrimonial residence within the juiis- 
diction is sufficient to give the ct. power to declare 
a bigamous marriage null & void, even though the 
domicil of the resp, be Irish Sc the de facto marriage 


was celebrated in the Isle of Man. — Roberts v, 
Brennan, [1902] P. 143 ; 71 L. J. P. 74 ; sub nom, 
Brennan (otherwise Roberts) v, Brennan, 
86 L. T. 599 ; 50 W. R. 414 ; 18 T. L. R. 467. 
Annotation : — Refd. Ogdon v, Ogdon, [1908] P. 46. 

Ground for annulment of marriages.] — See 
Part IX,, antCf Sc generally^ Husband Sc Wipe. 

Recognition of Jurisdiction of foreign courts.] — 
See Sect. 2, sub-sect. 1 , post 


Sub-sect. 6. — ^Alimony. 

Jurisdiction of court to allot alimony pendente 
lite — Where plea to Jurisdiction .] — See Husband 
& Wife. 


Sect. 2.— RECOGNITION OF FOREIGN DECREES 

AS TO MARRIAGE. 

Sub-sect. 1. — Jurisdiction op Foreign 

Courts. 

A, Dissolution of Marriage. 

927, Whether depending on domicil of parties at 
beginning of suit — Whether place of marriage 
material — Marriage in country where decree sought 
to be recognised.] — C onway v. Beazley, No, 818, 
ante, 

928, — ^ — .]■ — Where parties are 

married according to the law of England, Sc are 
divorced by judgment of a foreign ct., such divorce 
does not affect tlie riglits of the parties acquired 
by the English marriage. — M’C arthy v, Decaix 
( 1831), 2 Russ. Sc M. 014 ; 2 Cl. Sc Fin. 568, n. ; 
9 L. J. Ch. 180 ; 39 E. R. 528, L. C. 

Anmttaii(>n8 : — Dbtd. Harvey v. Farnie (1882), 8 App. Cos. 

43. Refd. Wurrendor r. vVarrender (1836), 2 Cl. & Fin. 

488 ; Hlcardo v. Gurcia« (1846). 12 Cl. & Flu. 368 ; Gcils 

V. GoIIb (1852), 20 L. T. O. S. 345 ; Shaw v. Gould (1868), 

L. R. 3 H. L. 56 ; Niboyot r. Niboyet (1878), 4 P. D. 1 ; 

Danioll V. Sinclair (1881 ), 6 App. Can. 181. Mentd. Watkin 

V. Brent (1830), 1 Curt. 264. 

929, — ^ .] — A foreign tribunal has 

no authority, so far as any consequences in England 
are concerned, to pronounce a decree of divorce 
a vinculo in the case of an English maiTiago between 
English subjects, unless such subjects are, at the 
time of such decree pronounced, bond fide domiciled 
in the country where that tribunal lias jurisdiction, 
Sc the suit is prosecuted without collusion. — 


PART X. SECT. 1, SUB-SECT. 6. 

n. Marriaoe celebrated in country 
where decree nought — Petitioner not 
domiciled in country where decree 
sought. "I — Petitioner & rosp. were 
married while both were domiciled 
in V, At the time of the marriage, 
rosp. was married to a husband who 
was living. Petitioner aftenvards be- 
came domiciled in N.S.W. & when so 
domiciled instituted a suit in V. for 
nullity of marriage & subsequently 
remained domiciled in N.S.W. Tlioro 
was no evidonoo of rosp.’s domicil 
Held : the ct. had jurlscUotion to 
a decree of nullity. — CoRBErr v. 
Auamson (1894), 20 V. L. R. 278.— 


o. Marriage not celebrated in 
^mrUry where decree sought — Peaponderd 
domiciled d? residing in country where 
decree sought.] — A., a domiciled Iriah- 
married B., & afteru-urds, during 
her lifetime, went ihrough the cere- 
mony of marriage with c. hi India. 
C. presented a petition to have the 
ina^lage In India declared null & 
void Sc the citation was served upon 
« residence in Ireland ; — 

Held: resp.’s domicil & residence in 
Ireland gave the ct. jurisdiction. — 


Johnson v. Cooke, [1898] 2 I. R. 130.— 

IR. 

p. Necessity of domicil.] — An 
action by a wife for nullity of marriage 
wa.8 dismisBod because deft, was not 
domiciled in the country where the 
decree was sought. — S wift v. SwiF'r 
(1920), 3 W. W. R. 874.— CAN. 


PART X. SECT. 2, SUB-SECT. 1.— A. 

q. Whether depending on domicil 
of parties at beginning of suit.)— 
Where one obtained a divorce from 
his wife iu a foreign state, in which he 
was bona fide domtcilod, although the 
wife at the time of the divorce proceed- 
ings resided iu O, : — Held : entire credit 
must be given to the foreign divorce in 
O.— Guest v. Guest (1883), 3 O. R. 
344.—“ CAN. 


9271. Whether plaee of marriagi 

material- — Marriage in cmintry whert 
divorce sought to be recognised.] — Upoi 
an Indictment of deft, for bigamy th 4 
defence was, that she had boon divorce( 
from her husband by decree of a foroigi 
ct. The first marriage was in Canadi 
Sc the domicil of botn parties was C. 
but they had both resided lor a shori 
time in the foreign country previout 
to the making of the decree : — Held , 


the divorce could not bo recognised. — 
H. V. Woods (1903), 23 C. L. T. 220 ; 
6 O. L. R. 41 ; 2 O. W. R. 338.--CAN. 




. — - .J -TTHUXU IjXJO 

parties to a Canadian marriage are 
bona fide domiciled in a foreign country, 
a divorce pronoimced by the tribunals 
of that country will be held valid iu 
C. ; but C. cts. are not bound by any 
principle of private international law 
to recognise a decree of divorce by a 
foreign ct. when at tlie date of such 
doorco the spouses bad their domicil 
iu C.— Cox V. Cox, [1918] 2 W. W. R. 
422 ; 13 Alta. L. R. 286 ; 40 1). L. R. 
195.— CAN. 

927 Ui. ~.]- -Tlio N.Z. 

ct. will recognise as valid the decree 
of an U.S.A. ct. disfiolving the marriage 
of a naturalised citixen of U.S. & Ills 
wife, a British subject, although the 
marriage was soloinnised in N.Z, — 
Gardner v. Gardner (1897), 15 
N. Z. L. R. 739.-^N.Z. 


927 iv. .] — A decree of 

divorce duly obtained iu tlie ota. of 
the country in which the spouses are 
domiciled at the time is valid else* 
%vhoro, Sc is entitled to recognition in 
S. — Humpurky V. Humphrey ’P Tuus- 
TEE8 (1895), 33 So. L. R. 99.— SCOT. 
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Shaw v, Gould (1868), L. R. 3 H. L. 65 ; 37 
L. J. Ch. 433 ; 18 L. T. 833, H. L. 

AnnotcUions : — Consd. Re Goodman’s Trusts (1881), 17 Ch. D. 
266 ; Bater v. Bater, [1906] P. 200 ; Re Stirling, Stirling 
v. Stirling, [1008] 2 C;h. 344. Befd. Le Sueur v. Le Suour 
(1876), 1 P. D. 130 ; Harvey v. Farnie (1882), 8 App. (Jas. 
43 ; Le Mesurler v, Lo Mesurier, [1806] A. C. 517 ; Keyes 
V, Keyes & Gray, [1021] P. 204 ; Lord Advocate u. Jaflroy, 
[1021] 1 A. C. 146. Mentd. Levy v. Solomon (1877), 
37 L. T. 263 ; Re Andros, Andros v. Andros (1883), 24 
Ch. D. 637 ; Bonaparto v, Bonaparto, [1892] P. 402 ; 
Churchward v. Churchward, [1895] 1*. 7. 

930. .] — ^A marriage, celebrated 

in England between English subjects, was subse- 
quently dissolved by an American ct. on grounds 
of divorce similar to those admitted by the law of 
this country ; it appeared that the parties, though 
resident, had not obtained a domicil in Aunerica : — 
Held : the divorce could not be recognised & the 
marriage was still valid. 

Semble : if the parties had acquired a bond fide 
domicil in America, the divorce would have been 
effectual in this country. — Shaw v. A.-G. (1870), 
L. R. 2 R. & D. 150 ; 30 L. J. P. & M. 81 ; 23 L. T. 
322 ; 18 W. R. 1145. 

Annotations : — Consd. Green v. Green, [1893] P. 89. Reid. Le 
Sueur w. Lo Sueur (1876), I P. D. 139. 

931. .]— Buiggs V. Briggs, No. 

904, ante, 

982. The English cts. 

will recognise as valid the decision of a competent 
foreign Christian tribunal dissolving the marriage 
between a domiciled native in the country where 
such tribunal has jurisdiction, & an Englishwoman, 
when the decree of divorce is not impeached by 
any species of coUusion or fraud, although the 
marriage may have been solemnised in England, 
A; may have been dissolved for a cause wliicb would 
not have been sufficient to obtain a divorce in 
England. 

(2) When an English woman marries a domiciled 
foreigner, the marriage is constituted according 
to the lex loci co7iiractus ; but she takes his domicil 
& is subject to his law. 

A domiciled Scotsman married, in England, 
an Englishwoman. Immediately after the cere- 
mony the marrii*d couple went to Scotland & 
resided there as their matrimonial home. Two 
years after, the wife obtained in Scotland a divorce 
d vinculo matrimonii^ on the ground of her husband’s 
adultery only. The husband came to England, 
& married there another Englishwoman, the first 
wife being still alive. In a suit for a declaration 
of the nullity of the second marriage at the instance 
of the second wife : — Held: the divorce in Scotland 
was a sentence of a ct. of competent jurisdiction, 
not only effectual witliin that jurisdiction but 
entitled to recognition in the cts. of this country 
also. — U arvey V, Earnik (1882), 8 App. Gas. 43 ; 
52 B. J. P. 33; 48 L. T. 273; 47 J. P. 308 ; 
31 W. R. 433, H. L. 

Annotations: — As to (1) Consd. Oreeu v. Groen, [1893] 
P. 89 ; Armitage v. A.-G., GilUtf v, Glllip;, [1906] P. 135 ; 
R. V. Hammeramitb Suporintoiulent Rogistrar of Marriages, 
Rx p, Mir-Auwaruddin, [1917 ] 1 K. B. 634. As lo (2) Apld. 
Bater v. Bater, [1900] P. 209. Befd. Scott v. A.-G. 
(1886), 50 L. T. 924 ; ThompHou (othonvise Turner) v. 
Thompson (1888), 58 L. T. 387 ; Turner v. Thompson 
(1888), 13 P. D. 37. 

933. Fictitious domIcIl.l-~A. 

& B. were married in England. Subsequently A. 
sued in England for a divorce on the ground of 
B.’s adultery with C. The petition was dismissed. 
Subseijuently B. &; C. went to Scotland, & there 
lived in adultery. A., acting in collusion with 
B. & O., employed D., a Scottish solr., to obtain 
a divorce in Scotland. An oftice was taken in 
Glasgow, where A.’s name was put up, & where 
A. purported to carry on the business of a tea- 
merchant. A. only visited the place wliilst the 


proceedings were ponding three times, for a night 
& a day on each occasion, & never attemi>ted to 
carry on any business there. A. then petitioned 
for a divorce in the Scottish cts., & swore an 
affidavit denying collusion with B. & 0. C. was 
described by an alias, & precautions were taken to 
conceal the real facts of the case from the Scottish 
ct. A. obtained a divorce in the Scottish ct., 
& B. & 0. subsequently married in the Isle of 
Man. 0. then petitioned for a declaration of 
nullity of such marriage : — Held : the Scottish 
cts. had no jurisdiction to dissolve the marriage 
between A. B., & the marriage between B. & O. 
was null & void. — Bonai'ARte v. Bonaparte, 
[1892J P. 402 ; 02 L. J. P. 1 ; 67 L. T. 531 ; 8 
T. L. R. 759 ; 1 R. 490. 

Annotation : — ^Refd. Bator v. Bater, [1906] P. 209. 

934 . .] — Petitioner, who was, 

& always had been, a domiciled British subject, 
married resp., an American lady, in the beginning 
of the year 1890. After about three months’ 
cohabitation in this country resp. went to America, 
to visit her mother, to attend the approaching 
marriage of her sister. She never returned, 
although petitioner wrote telegraphed asking her 
to do so. Eventually petitioner was served with a 
citation for divorce, at the suit of his wife, in the 
ct. of Pliiladelpliia. lie was advised that the 
American ct. had no jurisdiction in the matter, 
& consequently took no steps to defend that suit, 
in which a decree was subsequently pronounced, 
dissolving the marriage upon a ground which, even 
if true, would not have entitled the wife to have the 
marriage dissolved in this ct. Resp. subsequently 
went through a ceremony of marriage with the 
co-resp. in America, & lived with him there as his 
wife : — Held : (1 ) the decree of the American ct. 
was bad, for want of jurisdiction, inasmuch as 
the domicil of resp. became English by her marriage 
with petitioner, who was, all his life, a domiciled 
British subject; (2) petitioner was entitled to a 
decree nisi dissolving liis marricage with the resp. 
upon the grounds of her bigamy ^ adultery. — 
Green r. Green, [18931 P. 89 ; 62 L. J. P. 112 ; 
08 L. T. 261 ; 41 W. R. 591 ; 1 R. 507. 

935 . .] — (1 ) A divorce granted 

by a foreign ^ct., being a judgment allecting the 
status of the parties, stands on tlio same footing 
as a judgment iti rein, cannot be set aside in 
this country, oven on the ground of fraud, by a 
person who was no party to the proceedings in 
which the judgment was pronounced. 

(2) The domicil for the time being of the married 
pair, when the question of divorce arises, affords 
the only true test of jurisdiction to dissolve their 
marriage ; & the ct. of the bond fide existing domicil 
has jurisdiction over persons originally domiciled 
in another country to undo a marriage solemnised 
in that other country ; & such a divorce will bo 
recognised by the English cts. even if granted for 
a cause which would not have been sufficient to 
obtain a divorce in England. In 1880 a marriage 
was celebrated in England between two English 
persons. In 1886 the husband commenced divorce 
proceedings against the wife for adultery with B., 
which failed upon proof of the husband’s cruelty, 
& in 1889 he sailed for New York, where ho lived 
in adultery with another woman & acquired a 
domicil in the State of New York, The wife &d 
B. continued to live in adultery, &; in 1 890 the wife 
went to New York for the purpose of obtaining a 
ivorce, & subsequently obtained a decree from 
the New York ct. for dissolution of her moiTlage 
on the ground of her husband’s adultery. There 
was no collusion between the husband & wife, 
but her matrimonial misconduct in England waiS 
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If A, ^ 

not disclosed to the New York ct. In 1893 the 
wife went through a ceremony of marriage with J3. 
in Now York, which, assuming they were then at 
liberty to marry, was a valid ceremony. In 1903 
B. presented a petition for a declaration of nullity 
of the New York marriage : — Held (3) according 
to the law of the State of New York & of England, 
the New York ct. had jurisdiction to decree a 
divorce, as the husband had acquired a domicil 
in New York ; (4) the adultery complained of 
by the wife was committed in that State, & the 
wife had elected to make the domicil of the husband 
her own for the purpose of the divorce proceedings, 
& had acquired a residence there according to the 
law of New York, & the petition must be dismissed. 
— Bater V, Batibui, [1906] P. 209 ; 76 L. J. P. 
60 ; 94 L. T. 835 ; 22 T. L. R. 408 ; 60 Sol. Jo. 
389, 0. A. 

jdnnotations : — As to (1) Reid. Pliillips v. Batho, [1913] 

3 K. B. 26 ; Keyes v. Keyes & Gray. [1921] P. 204. As to 

(2) Reid. Armllagre v. A.-G. (1906). 22 T. L. 11. 306; 

Casdogli u. Casdogll, [1918] P. 89. 

936. Marriage not in country where 

decree sought to be recognised.] — A Scotch 
divorce is inoperative on the marriage of a domiciled 
Englishman. 

A., a domiciled Englishman married in 1837, 
at Gretna Green, B. a Scotswoman, & afterwards 
cohabited >;dth her, without abandoning his 
English domicil. In 1841 B. committed adultery 
in Scotland with 0. In the same year, on the 
ground of that adultery, A. obtained a divorce 
ill Scotland. C. then married B., & died in 1855. 
In 1854, A. having been advised that the Scottish 
divorce was inoperative in England, presented a 

E ctition to the House of Lords for a bill to declare 
is marriage void from the date of the Scottish 
divorce. This petition was rejected, Sc on the 
passing of Matrimonial Causes Act, 1857 (c. 85), 
A. instituted a suit for dissolution of marriage 
on the ground of the adultery in 1841 : — Held : 
(1) the Scottish sentence of divorce being inopera- , 
tive, the ct. had jurisdiction to dissolve the 
marriage. (2) A. had not been guilty of unreason- 
able delay in presenting his petition, within the 
meaning of s. 31 of the Act. — Tollemache v, 
Tollemaciie (1859), 1 Sw. & Tr. 557 ; Sea. & Sm. 
149 ; 30 L. J. P. M. & A. 113 ; 2 L. T. 87 ; 23 
J. P.679; 104E. K. 858. 

Annotalions : — As to (1) Reid. Le Suour v. he Sueur (1876), ! 
1 P. 1). 139; Niboi'ct r. Niboyet (1878), 39 L. T. 486. 
Ocnerally, Reid. Green v. Green, [1893] P. 89. Mentd. 
Rickard v, Rickard & Bond (1921), 37 T. L. R. 611. 

937. .] — Scott v. A.-G., No. 

133, ante, 

938. .] — Turner v, Thompson, 

No. 214, ante, 

939 , - ^ J — X,, an Irishman by 

birth, resided at the Cape of Good Hope from 1 842 
till 1862. During the earlier part of this period 
he served in an English regiment stationed at tlie 
Capo, & during the latter in the Oajje Mounted 
Bill les. In 1850 he married B. at the Cape, & in 
1852 this marriage was dissolved by a sentence of 
the Colonial ct. on the ground of B.’s adultery. 
In 1852 he married C. in the lifetime of B., & in 
1863 he died intestate. An application by C. for 


administration to A. as his widow was opposed 
on the ground that A. was a domiciled Englishman 
at the date of his first marriage, & that the sentence 
of divorce pronounced by the Colomal ct, was 
inoperative : — Held : as upon the evidence there 
was no proof that A. was a domiciled Englishman, 
or that Ms domicil was not at the Cape, the 
sentence of divorce must be treated as valid. 

Qu, : whether if A. had been a domiciled 
Englishman the divorce would have been invalid 
in England. — Argent v. Argent (1865), 4 Sw. & 
Tr. 62 ; 34 L. J, P, M. & A, 133 ; 12 L. T. 768 ; 
11 Jur. N. S. 864 ; 164 E. R. 1434. 

940 , ,] — s.f an Austrian subject 

by birth & parentage, & a Roman Catholic by 
religion, contracted a valid marriage in Berlin 
with a lady of same domicil as liimself, but de- 
scribed in the mamage certificate as of the 
Evangelical religion. This marriage, wldch, by 
the law of Austria, was absolutely indissoluble, 
was subsequently dissolved in Berlin, by mutual 
consent, on a petition presented by the wife. 
S. subsequently married in England an English 
Protestant lady, his first wife being still alive. 
The second wife petitioned for a decree of nullity 
on the ground that the Berlin divorce did not 
effectually dissolve the first marriage of 8,, wldch, 
she alleged, was still subsisting & binding : — 
Held: (1) the Berlin divorce was good ; (2) the 
second marriage was good. — Ingham (falsely 
CALLED Sachs) v, Sachs (1886), 56 L. T. 920. 

941 , Divorce recognised by courts of 

country of domicil.] — The cts. of tMs country wiU 
reco^ise the binding clfect of a decree of divorce 
obtained in a state where the husband was not 
domiciled, if the courts of the country or state of 
his domicil would recognise the validity of the 
decree. 

G., an American citizen temporarily resident 
& carrying on business in England, but who never 
abandoned his domicil of origin in the Slate of 
New York, married an Englishwoman in England. 
She afterwards instituted proceedings, wMch were 
compromised by a deed of sepai*ation. Some yeai*s 
later she instituted, in the State of South Dakota, 
Iiroceodings for a divorce, to which he put in an 
answer & cross-claim, tlie latter being dismissed, 

Se a decree pronounced on the wife’s petition, upon 
a ground wMch would not constitute a ground for 
dissolving the marriage either in the cts. of the 
husband’s domicil or in this country. Upon 
evidence wMch satisfied tMs ct. that the cts. of 
the husband’s domicil would recognise a decree 
so obtained : — Held : the South Dakota decree of 
divorce must be recognised as a valid dissolution 
of the marriagtj, Sc the subsequent marriages of 
the respective spouses were consequently valid. — 
AliMITAGE V, A.-G., Oiixiu V, Gillig, [190(i] P. 
135 ; 75 L. J, P, 42 ; 94 L. T. 614 ; 22 T. L. R. 
306. 

Annotations: — ^Retd. Ogden v. Ogden, [1908] P. 46; R. u. 
Hammersmith SSuperinteudeut Registrar of Marriogcfl, 
Ex p. Mir-Anwaruadln, [1917] 1 K. B, 634. 

942 , Divorce not recognised by courts of 

country of domicil.] — S., a Scotsman by birth, but 
long resident in a British colony, where he married, 
obtained a divorce in the American State of Upper 
Dakota, after a residence sufficient by the law 


936 i. MarrUwe not in 

country where divorce soiiyhl to he 
recognised — Mistalce in procedure no 
har to recognilion.l—'A. dexireo of a 
foroigu ct. acting within tlie jurindic- 
tion conferred upon It by the Stoto 
withhi wtiose boundaries the in air i- 
inouial domicil midsts is conclusive 
against oU ttie world, & ^vill bo recog* 
nifiod Sc acted on in N., even though 


such ct. in arriving at its decision made 
a mistake in procedure. — .Smart v, 
Raymond (1903), 24 N. L. 11. 347.— 

S. AF. 

Dioorce not rccog- 

nisrd by courts of country of domicil — 
Act necessary ,] — ^Where thero are 
doubts as to the operation in Ireland 
or out of Ireland oi an English decree 


of divorce of a domiciled Irish- 
man, the proper course is to apply 
for an Act of Parliament contlrmiug 
the dooroe Sc removing doubts. — - 
Malone’s Divorce (Valid Action) 
Bill, [1905] A. C. 314.— IR. 


Gbimshaw’s Divorce Bill (1907). 
51 Sol. Jo. 629, H. L.— IR. 
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there to give him a matrimonial domicil, Sc after- 
wards resumed his residence in the colony. Mrs. 

S. who never was in Upper Dakota, consented by 
attorney to the decree, after stipulating that no 
scandalous grounds should be pleaded. She 
had left her husband some four months before 
the action commenced, <& had since lived with W., 
a former inmate of S.’s house, whose intimacy 
with her had claused gossip, & she refused to return 
to her husband. The divorce was granted on these 
allegations, & W., who was also of Scottish birth, 
<fe fully cognisant of the facts of the divorce, 
afterwards went through a ceremony of marriage 
with Ml'S. S. in San Francisco, & had a son by her : 
— Held: (1) os S.’s residence in Upper Dakota 
was not bond fide, but only to obtain a divorce, 
he did not acquire a domicil there ; (2) as the law 
as well of Scotland as of the colony ^d not recognise 
a matrimonial domicil as conferring divorce juris- 
diction, nor recognise a divorce by the cts. of a 
country not that of the husband’s domicil, the 
divorce was of no oiTcct, 6c the marriage with W. 
was invalid. — ]fe Stirling, Stirling v. Stirling, 
[1908] 2 Ch. 344 ; 77 L. J. Ch. 717 ; 90 L. T. 9 ; 
24 T. L. R. 721. 

943 , ,] — Resp. married a native of 

Mas.sachusetts, in the United States, who was also 
domiciled there, 6c afterwards obtained a decree 
of divorce in Dakota on the ground of her husband’s 
cruelty 6c adultery. The husband was not resident 
in, nor domiciled in Dakota ; he was not served 
personally with the documents in the proceedings, 
6c did not appear at the hearing. Some years after 
the decree of divorce had been granted resp., 
her former husband still being aUve, went through 
a ceremony of marriage in the State of New 
York with petitioner, who was a British subject 
6c domiciled in tliis country. At the time of the 
celebration of the marriage, petitioner 6c resp. 
believed the decree of divorce wliich had been 
pronounced in Dakota was binding. Upon the 
evidence adduced it appeai'cd that the latter decree 
was binding neither in Massachusetts, where 
resp. was domiciled at the time of the marriage, 
nor in the State of New York, where the marriage 
took place : — Held : j)etitioner was entitled to a 
decree of nullity of the marriage, — Oass v. Cass 
(otherwise Pfapf) (1910), 102 L. T. 397 ; 2(5 

T. L. R. 305 ; 64 Sol. Jo. 328. 

Restraint of proceedings in foreign courts.] — See 
Part XVI., Sect. 5, sub-sect. 2, post. 

Jurisdiction of English courts.] — See Nos. 115, 
218, 878, 879, 885, ante, 

B, Nullity of Marriage, 

944. General rule.] — sentence of nullity of 
marriage, therefore, m the country where it was 
solemiused, would carry with it great authority 
in this country ; but 1 am not prepared to say, 
that a judgment of a third country, on the validity 
of a marriage, not witliin its territories nor had 
between subjects of that country, would be uni- 


versally binding. For instance, the marriago, 
alleged by the husband, is a French marriage ; a 
French judgment on that marriago would have 
been of considerable weight ; but it does not follow 
that the judgment of a ct. at Brussels, on a marriage 
in France, would have the same authority, much 
less on a marriage celebrated here in England 
(Lord Stowbll). — Sinclair v, Sinclair (1798), 1 
Hag. Con. 294 ; 161 E. R. 557. 

Annotations : — Consd. Offden v. Ogden, [1908] P. 46, Bold. 

Connelly v. Connelly (1860), 2 Rob. Keel, 201 ; He 'frufort, 

Trafford v. Blano (1887), 36 Ch. D. 600. 

945. When marriage not celebrated in foreign 
country where decree made — ^Marriage in England 
— Between French subjects — Validity of annulment 
In France.] — Simonin v, Mallac, No, 924, ante, 

946. Between Frenchman Sc English- 

woman — Validity of annulment in France.] — Ogden 
V, Ogden, No. 228, ante, 

Jurisdiotion of English courts.] — See Nos. 924, 
025, 926, ante. 


Sub-sect. 2. — Grounds on which Decree 

GRANlTilD. 

947. Ground not sufllciont by law of country 
where decree sought to be recognised.] — On an 

indictment for bigamy, where the first marriage 
is in England, it is not a valid defence to prove a 
divorce a vinculo matrimonii out of England 
before the second marriage, founded on grounds 
on which a marriage cannot be dissolved a vinculo 
matrimonii in England. — R. v. Lolley (1812), 
Russ. 6c Ry. 237, C. 0. R, 

Annotations : — Consd. Miinro v. Mnnro (1840), 7 (^. & Fin. 
842 ; Dolphin v. Robins (1869), 7 H. L. Cae. 391 ; Shaw 
V. Gould (1868), L. K. 3 H. L. 55. PoUd. Shaw i>. A.-G. 
(1870), 39 L. J. P. 8c M. 81. Consd. Niboyi't v. Nfboyot 
(1878), 4 P. D. 1. Apld. Briggs u. Briggs (1880), 5 P. D. 
163. Consd. & Distd. Harrey v. Farnle (1882), 8 App. Cas. 
43. Consd. Bator t*. Hater, (190CJ 1\ 209. Refd. Tovoy 
V. Lindsay (1813), 1 Dow, 117 ; McCarthy u. Docalx (1831), 
2 Russ. & M. 614 ; Muuro v, Sanndora (1832), 6 Bli. N. S. 
468 ; Warreuder v, Warronder (1834), 9 1)11. N. S. 89 ; 
Doo d. Birtwliistlo v. Vardill (1840), West, 500 ; Gells v. 
Ceils (1852), 20 L. T. O. S. 145 ; Brook v. Brook (1861), 
4 L. T. 93 ; Heath v. Lewis, Kx p. Johnson (1864), 4 Gilt. 
665 ; Argent v. Argent (1805), 34 L. J. P. M. & A. 133 ; 
He VVilflou's Trusts (1865), 35 L. J. Ch. 243 ; Lo Sueur 
V, Lo Sueur (1876), 1 P. D. 139 ; Green v. Green, [1893] 
P. 89 ; Le'Mosurior v. JjO Mosurier, [1895J A. G. 517 ; 
R. V. Hammersmith SuperinRmdont Registrar of Marriages, 
Exp. Mir-Anwaruddln, [19171 I K. B. 634 ; R. v. Wheat, 
K. V. Stooks, [1921] 2 K. B. 119. Mentd. Fenton v. 
Livingstone (1859), 33 L. T. O. S. 335 ; R. t>. Youlo 
(1861), 7 Jut. N. S. 551 ; Sherras v. Do Rutzen, [1895] 
1 Q. B. 918. 

948. .] — Harvey v, Farnie, No. 932, 

ante, 

949. .] — ^Bater V. Bater, No. 935, ante. 


Sub -SECT. 3. — Decree improperly obtained. 
960. Decree obtained by collusion or fraud.] — 
Shaw v. Gould. No. 029, ante. 

951. .] — Bater v, Bater, No. 935, a ' nic . 


PART X. SECT. 2, SUB-SECT. 1.— B. 

9441. General rule .} — WhRo English 
ots. will not pay rospoot to foreign 
deoreos of nullity as to marriages 
oontrootod in E., when that nullity 
has boen held to arise because of some 
formality under the law of the domioil 
of the parties not having been complied 
with, yet they will rooogniso such 
decrees, of ots. lu tho domicil of the 
parties, when tho uuUity is held to have 
arisen because of iuipoteucy or bigamy. 
— WiUJOX e. WiLoox (1914), 27 

W. L. R, 359.— CAN. 


country where decree aouyht to be recog” 
nised .] — A domestic ct, will recognise 
the validity of a foreign divorce, 
although the decree was granted upon 
causes which would not bo considered 
6afliclent in the domestic ct. — K. v. 
HA.M1LTON (1910), 22 O. L. R. 484 ; 
17 O. W. H. 809; 2 O. W. N. 394 ; 
17 Can. Crlm. Cas. 410.— CAN. 

947 ii. — — .1 — Gakunkru. Gardner 
(1897), 15 N. Z. L. R. 739.— N.Z. 

u. — . ~ OrueUy.] —limtPUUi&Y v. 
HuMPUUliY’s TuuSTKEa (1895), 33 

So. L. R. 99.— SCOT. 


PART X. SECT. 2, SUB-SECT. 2. PART X. SECT. 2, SUB-SECT. 3. 

947 L Ground not sufficient by law of 950 i. Decree obtained hy collusion or 


fraud.) — ^A. obtained a divorce from 
his wife in Mo. Tho ovidenoe of 
doaortiou by bis wife as alleged by A., 
& on which the decree for divorce was 
founded, was untrue : — Held : the 
decree, having Ixjen obtained on an 
untrue statement of facts, would not 
bo recognised in O. — ^Maqurn v. 
MAiiURN (1884), 11 A. R. 178 ; 3 

O. R. 570.*— CAN. 

950 li. — — A. had obtained a 
decree of divorce from Ids wife from a 
ct. in O. It was obtained by fraud 8c 
false swearing : — Held : such decree 
could not be rooogidsed by a Sask. ct.— 
Madat V. Mad AY (1911), 16 W. L. R. 
701 ; 4 Sask. L. R. 18.— CAN. 
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Conflict of Laws. 


Sect 2. — Recogniiion of foreign decrees as to mar- 
riage : Svb-secis, 3 & 4. Sect 3. Part XI. Sects. 
1, 2, 3 (fe 4. Part XII. Sect 1 : Svb-sccts . 1 c£7 2.] 

952. Decree obtained by Irregularity of process.] 

— A judgment or decree pronounced by the ct. 
of a foreign coimtry will be treated & acted upon 
here as final, notwithstanding any irregularity of 
procedure under the local law, provided the foreign 
ct. had jurisdiction over the subject-matter & 
over the persons brought before it, & the proceed- 
ings do not offend against English views of sub- 
stantial justice. 

Where a decree for divorce had been pronounced 
by the proper ct. in Florida in an undefended action 
by the husband against the wife on the ground 
of her violent & ungovernable temper, both the 
parties being domiciled & resident in Florida : — 
Held : an alleged irregularity in service of process 
was not a ground for questioning the validity of 
that decree in an action brought by the wife in the 
English cts. to enforce a claim arising out of her 
alleged second marriage to a British subject. — 
Pemberton v. Hughes, [1899] 1 Oh. 781 ; 08 
L. J. Oh. 281 ; 80 L. T. 309 ; 47 W. R. 364 ; 15 
T. L. R. 211 ; 43 Sol. .To. 306, C. A. 

Annotations : — Befd. Assete Co. v. More Roihl, [1905] A. C. 
170 ; Bator v. Bator, [1900] P. 209 ; RobinBon v. Foimor, 
[1913] 3 K. B. 835, Mentd. Kayment v. Raynient & 
Stuart, Chapman v. Chapman & Billet, [1910] P. 271 ; 
Be Gasquet Jamee v. Mecklenburg Schwerin, [1914] 
P. 53 ; Rush v. Kush, Bailey & Pimenta, [19201 P. 242. 


Sub-sect. 4. — Other Oases. 

953. Decree dissolving specific marriage — 
Whether dissolution of all anterior marriages.] — 

When a foreign tribunal dissolves a specific 
marriage, should nothing further appear, our 


cts. will not assume that the foreign tribunal 
intended an absolute dissolution of all anterior 
marriages between the parties, but will regard 
the dissolution as strictly confined to the particular 
marriage at which the decree is pointed. — Bibt v. 
Boutinez (1868), L. R. 1 P. & D. 487 ; 37 L. J. P. 
&M. 60; 18L. T. 686; 16 W. R. 816. 

954. Effect of foreign decree of divorce — On 
orders for alimony & custody — After decree for 
Judicial separation.] — W. v. W. (1908), cited in 
Halsbury’s Laws ofEngland,Vol. 16, p. 596, C. A. 

Effect of foreign Judgments generally .] — See 
Part XIV., post. 


Sect. 3.— RECOGNITION OF OTHER MODES OF 

DIVORCE. 

955. By Jewish Rabbi — Not in country where 
divorce sought to be recognised — Marriage In 
country where divorce sought to be recognised — 
Between Jew & Englishwoman.] — Levi v. Levi 
(1910), TimeSf Feb. 18. 

956. By Mohammedan writing of divorcement — 
Marriage In country where divorce sought to be 
recognised — Between domiciled Indian & English- 
woman.] — ^A marriage solemnised in this country 
between a Mohammedan domiciled in India & a 
Christian woman cannot be dissolved by the 
husband handing to the wife a writing of divorce- 
ment, although that would be an appropriate 
mode of effecting the dissolution of a Mohammedan 
marriage according to Mohammedan law. — R. i». 
IlAMlVIERSMITlI SUPERINTENDENT REGISTRAR OP 

Marriages, Ex p. Mir-Anwaruddin, [1917] 
1 K. B. 634 ; 86 L. J. K. B. 210 ; 115 L. T. 882 ; 
81 J. P. 49 ; 33 T. L. R. 78 ; 01 Sol. Jo. 130 ; 
15 L. Q. R. 83, C. A. 


Part XI.- 

Sect. 1.— IN GENERAL. 

Test of legitimacy.] — See, generally, Bastardy, 
Vol. III., pp. 368-368. 

Validity of marriage .] — See I’art IX., Sect. 

I, ante. 

Legitimation by subsequent marriage .] — See 
BASTAiiDY", Vol. III., pp. 372-375. 

Sect. 2.— FOR PURPOSES OF SUCCESSION TO 

REAL ESTATE. 

See Atjens, Vol. II., p. 123, No. 20 ; Bastardy, 
Vol. III., pp. 373, 374, Nos. 137-139, 143, 144, 
146. 


Legitimacy. 

Succession to immovables generally.] — See 
Part VI., Sect. 1, ante. 


Sect. 3.— FOR PURPOSES OF SUCCESSION TO 

PERSONAL ESTATE* 

Sec Bastardy, Vol. III., pp. 372-375, Nos. 135, 
140, 141, 147-152. 

Succession to movables generally .] — See Part 
VI., Sect. 2, ante. 

Sect. 4.— DECLARATIONS OF LEGITIMACY. 

See Bastardy, Vol. HI., pp. 369, 370. 


952 i. Decree obtained by irregularity 
of process .] — A woman, married iu 
Canada in 1897 to a person who waH at 
the time & always remained a domiciled 
Canadian, In 1903 went to the State of 
M., iutendinff to soparuto from her 
husband & theucoforth to mako her 
home there, & in 1900 obtained a 
divorce In M., her husband, however, 
not being served with any notice of 
the divorce proceedings nor taking 
any part therein : — Held : the divorce 
was of no validity or force in O. — 
R. V. Brinkley (1907), 14 O. L. R. 
234.— CAN. 

w. Foreign decree granted errone- 
ously .] — 'Where a foreign ct., having 
jurisdiction, has panted a divorce, 
the domestic ct. will not, in the absciico 
of fraud, concern Jt/sclf to hKiuiro 
whether the foreign ct. made a mis- 
take.— C. V. C. (1917), 39 O. L. R. 
671.— CAN. 

PART X. SECT. 2, SUB-SECT. 4. 

964 i. Effect of foreign decree of 


divorce — On orders for cusU)dy. ] — 
The i)arcnt46 of a child seven years old, 
Brltlsii subjects & married in O., 
where the child was born, removed to 
U.S., where the husband took out 
naturalisation papers. The wife applied 
to the ct. there & obtained a decree 
grunting her a divorce, & the custody 
of the child. Shortly before the 
decree was pronounced, & wit-h the 
object of escaping its effect, tho hus- 
band returned to O., bringing tho child 
with him. On an application in O. 
by tho wife for tho custody of the 
child an order was made granting her 
such custody . — lie Davxb (1894), 25 
U. R. 579.— CAN. 

95411 -j — ^foreigfii divorce 

awarding tho cust^ody of a child to the 
mother is of such validity in Canada 
as to render tho father liable for 
taking or enticing away tho child with 
intent to deprive tho mother of tho 
possession of said child. — R. v. Hamil- 
ton (1910), 17 O. W. R. 809 ; 2 O. W. N. 


394 ; 22 O. L. R. 484.— GAN. 

954 iii. .] — Appet. & resp. 

w ore married in III. & had tneir domicil 
there. They came to Alta, bringing 
with thorn 2 cliildren, who had been 
born in 111. Another child was born 
iu Alta. Resp., the wife, left the 
uppet. &; took tho youngest child with 
her, but did not leave Alta. The 
husband went to Cal., & from a ct. 
there obtained a decree of divorce, 
which also gave him the custody of 
the 3 children. Ho then applied in 
Alta, for a habeas corpus for the 
production of the youngest child with 
a view to obtaining custody ; — Held : 
granting tho validity of the Cal. decree, 
tiro decision as to the custody of the 
youngest child, who was a British 
subject 6c was & always bad been 
W'ithin the jurisdiction of tho Alta, 
ct., was not binding on ct . — Re Mott 
(1912), 20 W. L. R. 369 ; 1 W. W. R. 
833 ; 5 D. L. R. 406.~OAN. 



Part XII.— Assignment oe Property on Marriage. 


433 


Part XII. — Assignment of Property on Marriage. 


Sect. 1.— WHERE THERE IS NO MARRUGE 
CONTRACT OR SETTLEMENT. 

SiTB-SEOT, 1 . — Immovables. 

See, generally^ Husband & Wipe. 

Alienation & assignment of Immovables .] — See 
PaH IV., Sect. 3, ante. 

Succession to immovables.] — See^ generally ^ 
Part VI., Sect. 1, ante. 


Sub-sect. 2. — Movables. 

Alienation & assignment of movables.] — See, 
generally. Part V., Sect. 3, sub-sect. 2, ante. 
Succession to movables.] — See Part VI., Sect. 2, 

ante, 

957. General rule.] — As to the question whether 
intimation was necessary, they were to consider 
the difference between the assignation of a debt 
by one individual to another, & an assignment 
of a bkpt.’s personal property for the use of his 
creditors. To apply tne rule of law with respect 
to intimation to the latter case, would cut up by 
the roots the use of an English commission in 
relation to Scottish property. Lord Meadowbank 
therefore in Royal Bank of Scotland v. CiUhbert, 
infra, held tliat this assignment operated like the 
transference by marriage. A marriage in England 
rendered the Scottish property of the wife her 
husband’s without intimation ; & such must be 
the law in cases like the present, if an English 
commission were to have any effect in Scotland. 
But if intimation were necessary, it had been given 
in the present case (Lord Eldon, 0.). — ^elkrio 
V, Davies (1814), 2 Dow, 230 ; 2 Koso, 97 ; 3 
E. R. 848, H. L. 

Annotations : — Gonsd* Banco do Portugal v. Waddoll (1880), 

6 App. Goa 161. Reid. Exp. Cpidland (1814), 3 Ves. & B. 
94 ; Re Mowat, Ex p. Goddes (1824), 1 Gl. & J, 414 ; 
Cockerell v. Dickens (1840), 1 Mont, D. & JL)e Q. 46; Fergusaon 
V. Spencer (184()), 2 Scott, N. R. 229; Scott v. Bentley 
(1855), 1 E. &; J. 281 ; Re Douglae, Ex p. Wilson (1872), 

7 Gh. App. 490 ; Ewing v. Orr Ewing (1886), 10 App. 
Gaa. 460, n ; Re Artola Hertuanoa, Ex p. ChAle (1890), 
59 L. J. Q. B. 254. Mentd. Randall v, Randall (1835), 
7 Sim. 271 ; Darby v. Darby (1856), 3 Drew. 495 ; Re 
Oriental Steam Co. (1874), 22 W. R. 622, 


958. Rights governed by lex domicilii of husband 
at time of marriage — Property acquired by wife 
after marriage — Vested in husband by lex domicilii 
— No equity to a settlement.] — Where a wife is 
entitled to a share under Stat. Distributions, & is 
resident in Prussia, by the laws of which one 
moiety of the effects of the husband must come to 
her on his death, the ct. will not require Rim to 
make any settlement. 

Pltf. having come to this ct. to obtain money 
found by the report of the Deputy Remembrancer 
to be duo to his wife, upon the distribution of an 
intestate’s effects, the ct. took into consideration 
whether they should order the money recovered 
to be settled on the wife or paid to the husband. 
Upon reference to the Master, he certified that by 
the laws of Prussia, of which country they were 
inhabitants, the whole personalty of the husband 
& wife was, during the coverture, at the absolute 
disposal of the husband ; but on the death of 
either, would be divided between the survivor & 
the heirs of deceased. The wife made no applica- 
tion to the ct., either to have it settled or other- 
wise : — Held : the money must bo paid to the 
husband. — Sawer v, Shutb (1792), 1 Anst. 03 ; 
145 E. R. 801. 

Annotation ; — Distd. Re Tweeclalo’s Trust (1859), 33 L. T. O. S. 

283. 

959. J — J3y 

Scotland, a husband became by his marriage 
absolutely entitled to all his wife’s personal 
property of w’hatever nature : — Held : the law of 
the domicil of the parties governed, & the wife in 
such a case had no equity to a settlement out of an 
equitable chose in action in England. — Lowe v. 
Smith (1854), cited in 2 Eq. Rep. 537. 

Annotation: — ^Refd. M'Gormick v, Gamott (1854), 2 Eq. 

Rnp, 636. 

960. .] — (1) Where a hus- 
band & wife are domiciled in Scotland, in which 
country a wife has no equity to a settlement the 
ct. hero will order payment of the wife’s legacy 
to an assignee of the husband. 

(2) A question of foreign law, being one of fact, 
must be decided in each cause on evidence adduced 


PART XII. SECT. 1, SUB-SECT. 1. 

y. Marriage in communUu-^PrC’ 
sumptions as to in South Africa .] — 
If there is a presumption that the law 
of a foreign country is similar to that 
of South Africa, tho ot. must presume 
not only that a marriage ountractecl 
there is ordinarily in community, but 
that community ran bo averted by an 
ante-nuptial contract. — SonNAiDKR v, 
Jafpb (1916), 7 O. F. D. 696.— ^5. AF. 

z. — Interest of wife in English 
reditu — Chverned by English law .] — 
Tho interest of a wife, married in 
community at the Cape, in a trust 
estate in rt^ty situate in England, must 
be regulated by English law, & does 
not fall into the community. — Poppe 
V. Home, Eager & Go. (1841), 1 Men. 
212.— S. 


a. — Foreign immovables »t*r- 
chased by husband during subsistence 
of marriage — Fall within community,}^ 
Immovable property situated abroad, 
purohased during the subsistence ot a 
marriage by the husband, domiciled 
in the^ape at the time of his marriage, 
falls within the community oreateu 
by such mapriage.-— Chiwellv.Oablyon 
^18^7), 14 S. C. 61 ; 7 C. T. R. 83.— 


-VOL. XL 


PART Xn. SECT. 1, SUB-SECT. 2. 

957 i. Oencral rule.] — When a lady of 
fortune having a groat deal of money 
in Scotland, or stock in tho banks or 
public oos. there, marries in London, 
tho whole property is ipso jure her 
husband’s. It is assigned to him. 
Tho legal assignment of a marriage 
operates without regard to territory 
all tho world over. — Royal Bank of 
{Scotland v. Cuthbekt (1812), I 
Rose, 402.— SCOT. 

967 ii. .} — ^The property rights of 

spouses, where no onte-nupbial contract 
has been entered into between them, 
are regulated by the law of tho ooimtry 
in which the spouses were doiniolled 
at the date of the marriage. — Blatoh- 
FORD V. Blatchford (1861), R. 3.— 
8. AF. 

967 iii. .] — Tho mutual rights of 

a husband & wife, as to personalty 
of each at the time of tholr marriage, 
are governed by tho law of the matri- 
monial domicil. — ^P ink v. Perlin & 
Co. (1898), 40 N. S. R. 260.— CAN. 

968 i. Rights governed by lex domicilii 
of husband at time of marriage — 
Property acquired by wife after marriage 
— VesU^ in hustxmd by lex domicilii 
— Wife's right against husband's cred- 
itors. 1 — Buckingham (Duohksb) u. 


WiNTBRBOTTOM (1851), 13 Dunl. (Ct. 
of Sess.) 1129 ; 23 Sc. Xur. 532, 688. — 
SCOT. 

958 ii. 

Levine v. Clafun (1881), 31 G. P. 
600.— CAN. 

b. Wife's interest in English 

personalty.] — ^An Englishman having, 
while resident in Scotland, married a 
Scotswoman, also then resident & 
domicUod there : — Held : tho legal 
elTeot of tho marriage, in regard to 
funds in England left to the wife by an 
Englishman by an English will & which 
vested in iier during the continuance 
of tho spouses to reside in S., must be 

■ w of S. — Clarke v. 

14 Sh. (C7t. of Seas.) 
395.— SCOT. 

0 . Marriage in com- 

munUy.] — The interest of a 
married in community at tho Capo, 
in a trust estate in personalty in Eng- 
land, must be regulated by the law of 
the Capo, os the matrimonial domicil, 
& falls within the community. — Poppe 
V. Home, Eager & Co. (1841), 1 Men. 
212.— S. AF. 

d. Marriage in community — 
When presumed in South Africa 
— Marriage contracted abroad .] — 
SCIINAIDER V. Jaffe (1916), 7 C. P. D. 
696. — S. AF. 


regulated oy tne it 
Newmarsh (1836), 
488 ; 32 Fac. Coll. 


F P 
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Conflict of Laws. 


Sect 1. — Where there w no marriage ccniract or 
seUlemeni: Svb-aecis. 2 cfc 3. Sect* 2 x Sub-sect, 

in it, & not by a decision or on evidence adduced 
in another case although similarly circumstanced. — 
M’Cormick V. Garnett (1854), 6 De G. M. & G. 
278; 2 Eq. Rep. 636; 23 L. J. Oh. 777 ; 23 
L. T. O. S. 136 ; 18 Jur. 412 ; 2 W. R. 408 ; 43 
B. R. 877, L. JJ. 

961. Wife’s interest in produce of English 

realty — Vested in husband on marriage by Scottish 
law — No equity to a settlement^ — By a decree 
made in a cause 1., the wile of J,, Sc H., as the 
administrator of C., were declared to be entitled 
in equal moieties to the money to arise from a 
freehold jnessuage Sc premises in England, which 
had been conveyed to trustees for sale. Before 
the decree was drawn up, J. presented a petition 
to the ct., stating that he Sc his wife were born 
in Scotland Sc were domiciled there, that by the 
law of Scotland marriage operated as an assign- 
ment of the wife’s personal estate to the husband, 
that he was entitled to recover the whole without 
her concurrence & without her being entitled to any 
settlement ; & it prayed that the freehold house 
might be conveyed to him &!!.&; their heirs : — 
Held : petitioner being entitled to the produce 
of the real estate might elect Sc take the estate 
itself, but the fact of the i^arties electing must be 
recited in the decree. — Hitchcock v. Clendinen 
(1850), 12 Beav. 634; 19 L. J. Oh. 238 ; 15 
L. T. O. S. 410 ; 60 E R. 1165. 

Revocation of ante-nuptial will by marriage.] 

— See No. 145, ante, 

062. Dissolution of marriage by courts of 
domicil — Proprietary rights inter se — Regulated by 
lex domlcilil.J — Swaagman v, Swaagman (1908), 
Times , Feb. 17. 


Sub-sect. 3. — Effect of Change of Domicil 

AFiER Marriage. 

963. Vested rights not affected — Community 
of property according to matrimonial domicil — Not 
affected by subsequent acquisition of English 
domicil — Movable goods.] — A Frenchman Sc 
Frenchwoman married in France without any 
contract, so that according to French law their 
rights inter ,8€ as to property were subject to the 
law of community of goods. They came to 
England Sc were permanently domiciled there. 
The husband became a naturalised British subject, 


amassed a laijge fortune Sc died in England, leaving 
his wife surviving Sc having made an English will 
by which he disposed of aU his property ; — Held : 
as to movable goods the rights of the wife under 
the French marriage law as to community of goods 
were not affected by change of domicil, & the 
widow was entitled to the share of her husband’s 
personal estate to which she would have been 
entitled if they had remained domiciled in France. 
— De Nicols t;. Cublibb, [1900] A. 0. 21 ; 69 
L. J. Ch. 109 ; 81 L. T. 733 ; 48 W. R. 269 ; 16 
T. L. R. 101, H. L. ; revsg , S. 0. suh nom . Be De 
Nicols, De Nicols v. Curlier, [1898] 2 Oh. 60, 
C. A. 

Annotation : — ^Befd. Eddy v, Eddy, [1900] A. C. 299. 

964. Realty dc leaseholds.] — 

In the circumstances (No. 963, ante) ; — Held : the 
change of domicil did not alter the right to com- 
munity of goods in respect of realty and leaseholds. 
— Re DE Nicols, De Nicols v. Curlier, [1900] 2 
Ch. 410 ; 69 L. J. Oh. 680 ; 82 L. T. 840 ; 48 W. R. 
602 ; 16 T. L. R. 461 ; 44 Sol. Jo. 573. 


Sect. 2.~-WHERE THERE IS MARRUGE 
CONTRACT OR SETTLEMENT. 

Sub-sect. 1. — ^What Law governs. 

A, In General, 

See, generally, Husband Sc Wife ; Seitlements. 

Law governing contracts.] — See, generally, Pari 
VII., ante. 

Law governing contracts to marry.] — See Part 
IX., ante. 

965. English subjects may stipulate rights to be 
governed by foreign law.] — Este v, Smyth, No. 
978, post, 

966. Law of Intended matrimonial domicil — 
Settlement on faith of promise of husband to reside 
In England — Governed by English law.] — A 

settlement on a marriage in England Sc in English 
form was made between a domiciled Turkish 
subject Sc an English lady, on the faith of his 
promise to reside in England : — Held : it was to 
be governed by English law.— Colliss v. Hector 
(1875), L. R. 19 Eq. 334 ; 44 L. J. Ch. 267 ; 
39 J, P. 295 ; 23 W. R. 485. 

967. Law of matrimonial domicil excluded — By 
express or Implied Intention of parties.] — Re 
Fitzgerald, Surman v, Fitzgerald, No. 297, 
ante. 


PART Xll. SECT. 1, SUB-SECT. 8. 

968 1. Vested rights not (Effected — • 
CommunUy of property according to 
rnatrimonial domicil — Not affected by 
svbseQucrd change of dUnnicil .] — Tlie 
property rights of spouses, where no 
anto'uuptial contract has been entered 
into between them, are r^ulatod by 
the law of tho country in which the 
spouses were domiciled at the date of 
the marriage Sc are not affected by a 
subsequent change of domicil oven in 
resport of property acquired In such 
new domicil. — BuiTCHFORn v. Blatch- 
ford (1861), R. 3.— S. AF. 


963 ii. Immovable 

property, \ — A. & B. were married in 
Gotland in community of probity, 
as understood by Scottish law. Subso- 
queutly they became domiciled in tho 
Cape. A., the wife, died intestate. 
B. subsequently died, leaving a will 
disposing of all the immovable property 
to other persons than the chudren 
of the marnage. The children olaimed 
one*half of the joint estate as it existed 
at their mother’s death : — Held : tho 


law of the domicil of the marriage must 
regulate the rights of the wife & under 
that law tho wife not being entitled to 
one -half of the Joint estate, the children 
were not so entlHod. — Black v. 
Black’s Executobs (1884), 3 3. C. 
200.-H5. AF. 


ill. — ’ '■ ~ — — — — Im- 

movable property situated abroad, 

S urohasod by a husband domioilod in 
[le Cape, after he ohangos his domlcU 
falls within oommunlty. Sc the rights 
of the spouses thereto are not affected 


by the change. — C hiwell v Carlton 
^18j07), 14 S. C. 61 ; 7 C. T. R. 83.— 


6. Wife's separate pr(yperty 

governed by law of inmrimtmial domicu 
— Not affected by subseerumt change of 
domicil — Movable property. ] — Brooks 
V. Brooks (1896), 2 Terr, L, R. 289.— 
CAN. 


f . Mvtuai rights of spouses as 

to personalty — Not affecUd hy subse- 
Qu^ change of domicil.}— The mutual 


rights of a husband & wife, as to 
personal property of eaoh at the time 
of their marriage, are governed by the 
law of tho matrimonial domicil, & 
aro not affected by a subsequent 
change of domicil. — Pink v. Pbrlin 
Sc Co. (1898), 40 N. S. R. 260.— CAN. 

PART XII. SECT. 2, SUB-SECT. 1.— A. 

g. Oeneral rule .] — By the comity 
of nations a oont^t travels abroaa. 
Sc., as between the parties to it & their 
representatives, attaches to the testa- 
tor’s real estate in places other than the 
domioil. Marriage carried out in 
consideration of such a oontraot. Sc 
in aocordaneo with tho laws of the 
domioil, will. In its incidents touohi^ 
the real estate of one of the parties, 
as between those parties Sc their repre- 
sentatives, bo respected Sc sustained, 
as to those incidents, in a country 
other than the domioil, when l^ore 
is no dlrcot l^lBlation there to the 
contrary . — Re Klattkik’s Will (1873), 
1 B. C. R. 76.— CAN. 
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B , CapaoUy of Parties , 

SeSf generally i Contract ; Husband & Wipe ; 
Infants & Children ; Settlements. 

Capacity as to contracts*] — See, generally. Part 
VII., Sect. 2, sub-sect. 2, ante, 

968. Capacity to enter into — ^Ante-nuptial con- 
tract — Governed by lex domicilii at time of entering 
Into contract^— Infant.] — Re Cooke’s Trusts, No. 
48, ar\Jte, 

969. .] — ^Applt., the widow 

of a domiciled Scotsman, brought an action in the 
Ct. of Session for the reduction of an ante-nuptial 
contract, by which, in consideration of a provfcion 
made by her husband, she purported to discharge 
lier legal rights of terce & jus relictce. The contract 
was executed in Ireland by applt., who was then 
an infant domiciled in Ireland, but it was contem- 
plated that she & her husband should reside, & 
they actually resided during their married life in 
Scotland. The grounds upon which applt. sought 
to obtain reduction of the contract were, that being 
an infant she was incapable of contracting by the 
law of Ireland, & minority & lesion according to 
the law of Scotland, but no evidence was adduced 
before tlie Ct. of Session as to the Irish or English 
law with regard to the capacity of an infant to 
enter into contracts : — Held : (1 ) notwithstanding 
the absence of such evidence in the ct. below, the 
wife’s incapacity according to Irish law being a 
substantial ground of reduction on the record, 
judicial notice of the English law prevailing in 
Ireland might be taken ; (2) the capacity of applt. 
to bind herself by the marriage contract must be 
determined by the law of her domicil, i,e,, the 
Irish or English law, &> under such law she could 
not as an infant incur an obligation which was not 
shown to bo for her benefit, & she was at liberty 
to avoid the contract claim her legal rights m 
a Scottish widow. — Cooper Cooper (1888), 

13 App. Cas. 88 ; 59 E. T. 1, H. L. 

AnnoUUionft : — As to (2) Consd. Vlditi v. 0*Hagan, [1900] 

2 Ch. 87. Qenerally, Mentd. DroyfuB v, Peruvian Guano 

Co. (1880), 43 Cli. D. 31(1 ; North -Wostom Dank v, 

Poynior, yon & Macdoualda (1894), HR. 125. 

970. .] — A lady of eighteen, 

when domiciled in England, entered into an ante- 
nuptial marriage contract- in Scottish form for 
the settlement of her property. The marriage 
was subsequently dissolved in Scotland at the 
instance of the husband : — Held : a contract of 
this character was unaffected by Infants’ Relief 
Act, 1874 (c. 02), s. 1, & as regarded the lady, it 
was voidable as distinguished from void. — 
Duncan t\ Dixon (1890), 44 Ch. D. 211 ; 69 
L. J. Ch, 437 ; 02 L. T. 319 ; 38 W. R. 700 ; 6 
T. L. R 222. 

Annotation : — BSentd. Carter Sllber (1892), 66 L, T. 473. 

971. Post-nuptial contract — Relating to 

reversionary Interest of married woman domiciled 
abroad — Governed by lex domicilii.] — Guepratte 
V. Young, No. 605, ante. 

972. Marriage with deceased wife’s 


sister abroad — Wife confirming settlement by will.] — 
In 1854 A. went through the marriage ceremony 
in Prussia with C., his deceased wife’s sister. After 
the marriage, & in consideration thoroof, C. settled 
property upon certain trusts, reserving to herself, 
however, a p<iwer of appointment. Subsequently 
by her will C. confirmed the trusts of the settle- 
ment. On the death of C. both the will & settle- 
ment were admitted to probate : — Held : the 
settlement was valid. — Seale v, Lowndes (1868), 
17 L. T. 655. 

973. Wife’s power of appointment 
under prior settlement — Governed by English law.] 

— Be M^gret, Tweedib v. Maunder, No. 598, 
ante, 

974. Capacity to affirm or repudiate — Ante- 
nuptial contract — Female infant — Governed by lex 
domicilii of husband.] — Prior to the marriage in 
1864 of an Irish lady under twenty-one with an 
Austrian, marriage articles in English form were 
executed by her her intended husband by which 
it was declared & agreed by & between the parties 
thereto that, in case the marriage should take 
place, the then personal property & certain 
after-acquired personal property of the lady 
should be vesteci in trustees upon the usual trusts 
of an English marriage settlement. After the 
marriage the husband retained his Austrian 
domicil. In 1880 a settlement in English form, 
which purported to be made in pursuance of the 
articles, was executed by the husband & wife 
in Paris. The wife afterwards executed appoint- 
ments of new trustees of the settlement, & in 1889 
she exercised in favour of one of her daughters a 
power of appointment reserved to her by the 
settlement. In 1893 the husband & wife executed 
in Austria in accordance with Austrian law a 
notarial act, by which they purported to revoke 

annul the marriage articles & the settlement of 
1880, to vest in the wife the unrestricted admin- 
istration of all her property. In 1896 the husband 
<te wife <fc their four children, all of whom had 
attained twenty-one. brought an action against the 
trustees in the Ch. Div., claiming a declaration that 
by virtue of the notarial act of 1893 the marriage 
articles & the settlement were wholly cancelled 
& annulled & were void by Austrian law. By 
Austrian law a husband & wife had a right to 
revoke tlieir marriage contract, notwithstanding 
the birth of issue & acts of ratification, & this right 
of revocation could not be waived, was not lost by 
lapse of time : — Held : (1) inasmuch as upon her 
mamage the wife acquired the Austrian domicil 
of her husband, & became subject to Austrian law, 
she never could ratify the settlement or deprive 
herself of the right to repudiate it, the result 
being that she never had the power, either before 
or after her marriage, of making an irrevocable 
contract ; (2) the English doctrine, that the 

voidable contract of an infant bound him if he 
did not repudiate it within a reasonable time 


PART XII. SECT. 2, SUB-SECT. 1.— B. 

974 i. Capacity to affirm or repudiate — 
Ante-muptial contrarf-— Female infant — 
Oovemea by lex domicilii of vcife ,] — 
F., an infant domiollecl in Now Zealand, 
while on a visit to Scotland, oxoouted 
an anto>niiptial Bottlemont, which 
purported to bind her uTter-aoquired 
property. She married, & throiiffh 
her husband a'^qulred a SonttlBh 
domicil. At the time of her marriage 
she was poBBOssod of no property, 
but eubBoquontlv, she being then of 
full ago, her father transferred to her 
oertam lands in N.Z. She executed 
a power of attorney to her brothers 
In N.Z. to manage tills estate for her. 
Later, while on a visit to N.Z., she 


formally repudiated the Hottlemont : — 
Held: (1) ner capacity to outer into 
tho settlomont & her right of repudia- 
tion in roHpect thereof wore governed 
by N.Z. law ; (2) her repudiation was 
vedid, being made wiUiin a reasonablo 
time after attaining majority. — Baird 
V. Ferouhson (1911), 31 N. Z. L. 11, 


974 fi. Capacity of wife — • 

Governed by lex domicUti of husband .] — 
A Scotswoman, in oontomplatJon of 
marriage with A., a domiciled English- 
man, executed a trust deed, making a 
settlement of her whole property. The 
deed w'as in Soots form, & contained 
provisions oonsistout only with Scots 


law, & two of tho three trustees were 
Scotsjneii. She subsequently married 
A., & acquired an English domicil. 
In an action by her against the trustees 
for declarator that she was entitled 
to revoke tho trust deed JEfeW .* 

( 1 ) her capacity to revoke os a married 
woman domiciled in England must be 
determined according to English law ; 

(2) inquiry as to English law must be 
limited to her capacity to revoke, & 
should not include any question as to 
the revocable nature of tho deed in 
Itself. — SAWIiRY-CJOOKSON V. Sawrey- 
CooKSON'rt Trustees (1905), 8 F. 
(Ct. of Sess.) 167 : 43 So. L. 11. 209 ; 
13 S L. T. 606.-^0OT, 


F F 2 



CoNixicT or Laws. 


436 

Sect 2. — Where there ia marriage contract of setUe 

Af66r ho attiuned twenty-one, had no application , 
(3) the wife was not bound by the marriage articles 
or by the settlement, & the revocation by the 
notarial act of 1893 was effectual. — Viditz r. 
O^GAN, [1900] 2 Cb. 87 ; C9 L. J. Ch. 507 ; 
82 L. T. 480 ; 48 W. B. 516 ; 10 T. L. B. 357 ; 
44 Sol. Jo. 427, 0. A. 

Annotations: — As to (1) Oonfld. Re Bankes, Reynolds v» 
Kills, [19021 2 Ch. 33l Rtfd. Re Fltz^rald, Surman v» 
Fitzgrerald, [1904] 1 Ch. 573. As to (3) Digtd. Re Bankes, 
Reynolds v Mils, [1902] 2 Ch. 333. 

C. Form* 

Form of contracts.] — See, generally^ Part VIT., 
ante; Oontbaot. 

Formalities of marriage.] — See Part IX., ante. 

975. Governed by lex loci contractus — Contract 
entered Into in England — By married woman 
domiciled abroad — Formalities of lex domicilii not 
complied with.] — Guepratte v. Young, No. 665, 
ante. 

976. Settlement executed In England — 

Personal property in England — Invalid by foreign 
matrimonial domicil.] — In contemplation of the 
marriage between a French gentleman & an English 
lady, both resident in France, a settlement was 
executed in English form of a sum of stock, to 
which the lady became entitled under the exercise 
of the discretionary power of certain trustees in 
whom same was vested, which discretionary power 
was exercised by the trustees upon tlie faith that 
the settlement would be made. The trusts of 
the settlement had been previously arranged 
between all the parties, & were for the beneOt of 
the lady & her future husband, successively for 
life, with ultimate provisions for the children of 
the marriage. The marriage took place in France, 
but in consequence of the settlement not having 
been executed before a notary public in French form 
& duly registered, it had no validity in France. 
The husband filed his bill, praying payment to 
him of the trust fund, & charging that the settle- 
ment was wholly inoperative : — Held : the contract 
entered into by the settlement was not governed 
by the lex domicilii of the husband & wife, but 
by the law of England, where it was made & was 
to be performed, &, the marriage having taken 
place upon the faith of its validity, the trust fund 
was subject to its provisions. — V an Gruti’en v. 
Dioby (1862), 31 Beav. 561 ; 1 New Bep. 79 ; 
32 L. J. Ch. 179 ; 7 L. T. 455 ; 9 Jur. N. S. Ill ; 
11 W. B. 230 ; 54 E. B. 1256. 

Annotations: — Consd. Vidit* v. O’Hagan, [1900] 2 Ch. 87. 
Refd. Re Bankes, Reynolds v. Ellis (1902), 50 W. R. 603 ; 
Re Fitzgerald, Surman v, Fitzgerald, [1904] 1 Ch. 573. 

Form of contract denoting Intention of parties — 
As to what law applicable to Interpretation of 
contract.] — See Sub-sect. 1, E., post. 

D. Validity. 

Law giving essential validity of marriage.]— /S'ee 
Part IX., ante. 

977. Assignment of bond by husband to wife — 
Marriage abroad in virtue of prior ante-nuptial 


agreement — Valid bv foreign law — Valid In England.] 
— The bill was exhibited by pltf., a feme covert, &; 
her friends against her husband & two others, 
M. & S. The case was that pltf., being a Dutch- 
woman, brought £4,000 portion to her husband, 
who agreed with her before marriage to leave 
a complete maintenance for herself & her children, 
not expressing what. The marriage took effect, 
but he declinmg in estate, her friends called on 
him, & he thereupon assigned certain bonds, 
wherein M. was bound to him ; & a letter of 
attorney was made after to S. to receive the money 
upon the bonds, who received the money of him. 
The bill was to have the money from M. & S. : — 
Held : the agreement & assignment of the debt in 
Holland, where such agreement between husband 
& wife & such assignment of bonds wore good, 
were to be allowed here. — A shcomb’s Case (1674), 

1 Cas. in Ch. 232 ; 22 E. B. 776. 

978. Settlement to regulate English marriage — 
Followed by valid English marriage — Valid in 
England — Though marriage & settlement in- 
operative by foreign law.] — English subjects on 
their marriage may stipulate that their marriage 
rights shall be regulated by the law of a foreign 
country, & the English ct. will enforce such a 
contract. 

A marriage settlement, made in France between 
English subjects, stipulated that the custom of 
Paris should regulate their community & the other 
clauses of the contract. As to £2,000, part of the 
wife’s fortune, the husband was to be chargeable 
to his wife, & it was to remain her bien personnel. 
By the general law of France a wife could make a 
will. A marriage contract was then entered into 
in Paris between them, according to the formalities 
required by the French law, in anticipation of a 
marriage to be solemnised suivant la loi. A valid 
English maiTiage took place at the embassy, but 
no marriage ceremony took place according to the 
French forms & solemnities : — Held : (1) the rights 
were to be regulated by those which French 
subjects would have under such a contract & 
marriage valid in France, & whether the contract 
was valid or not in France, still here the wife had 
a power to dispose of the j^roperty by will ; (2) on 
the construction of the instrument the marital 
right over the property was excluded ; (3) a will 
executed according to English, though not accord- 
ing to French formalities, effectually disposed of 
this property ; (4) the marriage suivant la loi was 
fulfflled by the English marriage, & the settlement, 
being to regulate an English marriage, was valid 
here, notwithstanding that according to tlie 
French law the marriage & the settlement might bo 
inoperative. — E ste v. Smyth (1854), 18 Beav. 
112 ; 2 Eq. Bep. 1208 ; 23 L. J. Ch. 705 ; 22 
L. T. O. S. 341 ; 18 Jur. 300 ; 2 W. B. 148 ; 62 

E. B. 44. 

Annotations: — As to (1) <£• (4) Refd. Duncan v. Cannan 
(1854), 18 Beav. 128 ; Re Fitzgerald, Suniian v, Fitz- 
gerald, [1904] 1 Ch. 673. 

979. Covenant to settle after-acquired property 
— Valid in England — Though illegal by law of 
matrimonial domicil.] — (1) Where by the law of a 
foreign coimtry a accree of judicial separation 

j. Registration of ante ■ nuptial 
contract in foreign country — Presump- 
tion as to necessitv of.] — As under the 
common law ot South Africa, registra- 
tion is not nocessary to give an ante- 
nuptial oontraot validity as against cred- 
itors of the spouses, there Is therefore no 
presumption that registration is neces- 
sary for that purpose in a foreign 
country. — ^S ohnaioicr v. Jaffk (1916), 

7 U. P. D, 090.— S. AF. 


PART XII. SECT. 2, SUB-SECT. 1.— D. 

h. Post-nuptial settlement of im- 
movable property — Governed by lex rei 
sites.] — A. married a JYonch woman in 
British India sans contract. Subse- 
quently, he executed a marriage 
settlement dealing with certain immov- 
able property In Calcutta, settiing the 
same on certain trusts. The property 
was sold later Sc the proceeds invostod 
in certain funds. In a suit by the 
trustees for directions, the question 


I 

was whether the deed was invalid Sc 
inoperative Sc whether i'ronch or 
English law should govern the dis- 
posal : — Held : if the settlor were of 
French domicil, his having married a 
Frenchwoman sans oontraot did not 
imply such a special contract os would 
take away the operation of the ordinary 
rule that lex rei sites would govern 
immovable property. — Bonnaud v. 
Charriol (1905), I. L. li. 32 Calo. 
031 ; 9 0, W. N. 394.— IND. 
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Part XII. — Assionmeot of Property on Marriage. 


pronounced by a ct. in such country has no effect 
on the property rights of the husband & wife, 
property falling into possession after the pronounce- 
ment of the decree is bound by the covenant. 

On the marriage of an Englishwoman with an 
Italian, property in England was made the subject 
of a settlement in English form. The settlement 
was executed by the intended husband & wife in 
Italy, where the marriage took place. By the law 
of IWy the settlement would have been invalid, 
not only through informalities attending its 
execution, but also because it contained dispositions 
of property prohibited by that law : — Held : 
(2) wie settlement must be construed according to 
English law ; (3) the covenant to settle after- 

acquired property on the trusts of the settlement 
was valid, & could be enforced, even though by 
the law of the matrimonial domicil such trusts 
were illegal. — Re Bankes, Reynolds v. Ellis, 
[1902] 2 Oh. 333 ; 71 L. J. Ch. 708 ; 87 L. T. 432 ; 
60 W. R. C03 ; 40 Sol. Jo. 601. 

Annotations : — As to (2) d: (3) Refd. Lloyd v. Prichard, 

[1908] 1 Oh. 265. Generally » Mdntd. Bagot v. Chapman 

(1907), 23 T. L. R. 502. 

E, Interpretation and Effect, 

(a) In General, 

Of contracts generally.] — Sec Part VII., ante, 

980. Factors for consideration — Ambiguous con- 
tracts.] — Lansdowne V, Lansdowne, No. 402, 
ante, 

081. Lex loci contractus applicable — Not when 
instrument furnishing means of interpretation.] — 

Lansdowne v, Lansdowne, No. 402, ante, 

982. Not when manifest intention to 

exclude.] — Chamberlain v, Napier, No. 1004, 
post, 

983 . When law of matrimonial domicil 

expressly excluded.] — A marriage was solemnised 
in Scotland in 1857 between B., domiciled m 
Mauritius, & K., a domiciled Scotswoman. Before 
the marriage a settlement was made in Scotiisli 
form of the money brought- info settlement by the 
wife, & another settlement/ was made in English 
form of the property .settled by tlio husband. 
Each settlement contained a provision that the 
law of Mauritius should not apply so far as it was, 
or might be, at variance, or inconsistent with, 
the provi.sion, clauses & agreements contained 
in the settlements. In the English settlement 
thoi‘c was a limitation on the death of the husband 
& remarriage of the wife to the persons who would 
have been entitled to the husband’s estate if he 
had died without issue & unmarried under the 
English Stat. Distribution. I’lie liusband by the 
law of Scotland had a testamentary power to 
revoke this limitation if that law applied ; — Held : 
the law of Scotland apjjlied. — tie MusPRATr- 
W 1 LLIAM 8 , Muspratt-Williams V. IIOWE (1901), 
84 L. T. 191. 

Annotation : — -Refd. He Mcgr^'t, Tweodio v. Maunder 

(1901), 84 L. T. 192. 

984. Lex situs applicable — Covenant to settle 
after-acquired property — Realty not capable of being 
transferred by lex situs without consideration.] — 

A covenant to settle afier-acquircd property does 
not extend to real property abroad which, accord- 
ing to the lex loci, is not capable of being transferred 
except for adequate pecuniary consideration. — 
Re Pearse’s SEirrLEMENT, Pearse v. Pearse, 
[1909] 1 Ch. 301 ; 78 L. J. Ch. 73 ; 100 L. T. 48 ; 

Sol. Jo. 82. 

(b) Express Stipulation as to Law applicable. 

Contracts generally.] — See Part VII., ante, 

985. To be bound by foreign law — Contract by 


foreigners abroad — Incorporating foreign custom.] 

— The marriage contract of two French people 
married in France made certain provision as to 
the wife’s property, different from that made by 
the custom or Paris, &, provided that the rest 
should go according to the custom. They fled to 
England from persecution &; several years later 
the wife died. On a bill brought by her relations : 
— Held : the property was to go according to the 
contract, & the custom of Paris applied just as 
though its provisions had been set out as part 
of the contract, — Foubert v, Turst (1703), 1 
Bro. Pari. Cas. 129; 2 Eq. Cas. Abr. 475; 1 
E. R. 404 ; sub nom, Feaubert v, Turst, Prec. Ch. 
207, H. L. 

Annotations: — Consd. Rainy v. Ellifli (1872). 20 L. T. 602, 

Refd. Lashloy v. Hog (1804), 2 Coop. temp. Cott. 449; 

Broadalbano v. Chandos (1837), 4 Cl. & Fin. 43 ; Diinoau 

V. Cannan (1853), 2 Eq. Rep. 593. 

986. Contract by English subjects abroad.] 

— Este V, Smyth, No. 978, ante, 

987. To be bound by English law — Articles 
drawn up in foreign language — Executed by English 
subjects abroad.] — Where articles were executed 
at Florence by English subjects & were drawn up 
in the Italian language, & it was expressed in the 
deed itself that it was an instrument intended to 
be construed according to English law : — Held : 
a construction should be put upon the articles 
without a settlement being executed, even though 
such construction would involve the removal of 
the entire fund from the settlement. — Byam r. 
Byam (1854), 19 Beav. 58 ; 24 L. J. Ch. 209 ; 

1 ,Tur. N. S. 79 ; 3 W. R. 95 ; 52 E. R. 270. 
Annotation: — Mentd. Re Smith, Eastick v. Smith, [1904] 

1 Ch. 139. 

988. Settlement in English form — 

Husband domiciled in Scotland — Scottish law of 
forfeiture excluded.] — By a settlement in English 
form made upon the marriage of a husband, whose 
domicil was in Scotland, with a wife, whoso 
domicil was in England, the income of certain 
settled property was to bo paid to the wife during 
her life for lier separate use without power of 
anticipation, & after her death to the liusband 
during his life, & subject to those life interests the 
property was to be held in trust for the issue of the 
marriage, witli remainders over in default of issue, 
& the settlement expressly provided that the 
deed should be construed, & that the rights of all 
persons claiming thereunder should bo regulated, 
according to the law of England. After the 
marriage the spouses resided in Scotland, &; the 
husband obtained in the Ct. of Session a decree 
of divorce against the wife on the ground of her 
adultery : — Held : the effect of the provision in 
the settlement was to exclude the Scottish law of 
forfeiture under stat, of 1573, c. 55, in case of 
divorce for adultery, & the husband was not 
entitled to the income of the settled funds for his 
life as if the wife wore dead. — Montgomery v, 
Zarifi (1918), 88 L. J. P. C. 20 ; 119 L. T. 380, 
n. L. 

See, also. No. 297, ante, 

(c) No express Stipulation as to Law applicable. 

Contracts generally.] — See Part VII., ante, 

989. General rule.] — Where a contract is made 
between persons domiciled in a foreign country 
& in a form known to tiie law of that country, the 
ct., in administering the rights of parties under it, 
will give it tlie same construction & effect as the 
foreign law would have given to it. If, therefore, 
a domiciled Scotsman would be held entitled in 
Scotland by virt/uc of a marriage contract executed 
there in the Scottish form to receive whatever 
propei'ty accrued dining coverture to his wife. 
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Conflict op Laws. 


Sect 2. — Where {here is marriage corUraci or settle- 
ment: Sub-sect 1, JF. (c) .] 

this ct. will enforce his right as against any such 
property coming within its jurisdiction, & not 
raise an equity for a settlement in favour of the 
wife in opposition to the provisions of the contract. 
— ^Anstruther V, Adair (1834), 2 My. & K. 613 ; 
39 E. R. 1040, L. C. 

Annotations: — Coxuid. 1)1 Sora v. PhlUippfl (1863), 10 

H. L. Cas. 625. Befd. Duncan v. Cannan (1854), 18 Beav. 

128; Thurbura v. Steward (1871), L. R. 3 P. C. 478 ; 

Tie f^ta^rald, Surmau v. Fltzgrerald, [1904] 1 Ch. 573. 

Mentd. Dreadalbane v. Chandos (1836), 4 Cl. Sc Fin. 44. 

990. Contract in Scottish form — ^Executed in 
Scotland — Between persons domiciled in Scotland.] 
— ^ANSTBuniEB V, Adair, No. 989, ante. 

991. Husband domiciled in England.! 

— Where previously to the marriage of a domiciled 
Englishman to a domiciled Scotswoman in Scot- 
land, a settlement was executed in Scottish form : 
— Held : questions arising out of the terms of 
the settlement & affecting the husband’s propeHy 
in England could not be decided without informa- 
tion as to the construction which would be put 
upon the instrument by a Scottish ct., & a case 
should be sent to the Ct. of Sess. under British 
Law Ascertainment Act, 1859 (c. 63), to ascertain 
the law of Scotland applicable to the settlement. 
— Eglinton (Earl) v. Lamb (1867), 16 L. T. 
667. 

992. Implied intention to be 
bound by Scottish law.] — In 1849 an Englishman 
domiciled in England married a Scottish lady in 
Scotland. Previously to the marriage the parties 
executed a contract of marriage in the Scottish 
form. The intended husband thereby bound 
himself, his heirs, exors. Sc successors to pay to 
the intended wife, in case she should survive him, 
an annuity of £200, & fxirther to pay £3,000 to the 
children of the marriage after his death. After 
the marriage the parties resided in England. In 
1870 the husband died there, having by his will 
dated in 1863, but which did not in any way refer 
to the marriage contract, given his residuary 
estate to trustees upon trust to pay the income 
thereof to his vdfe for life, with remainder as to 
the capital to his children equally at twenty-one. 
The wife died in England in 1886, having made a 
will appointing exors. During her widowhood she 
never received the annuity under the contract, but 
enjoyed the income of her husband’s residuary 
estate. There were two children of the marriage, 
both of whom survived their father, but pre- 
deceased their mother, having attained twenty-one. 
The husband’s estate being insufficient to satisfy 
both the arrears of the widow’s annuity & the £300 
payable to the children, the question was raised, 
by oiiginating summons, whether the contract 


was to be construed according to Scottish law, 
under which the provision of an annuity to the 
wife on marriage imported a jtts crediti in her 
favour, entitling her to rank pari passu with her 
husband’s other creditors, the children having 
only a spes successionis, or according to the English 
law; — Held: (1) the intention of the parties on 
entering into the contract must bo considered ; 
(2) the fact that it was entered into in the Scottish 
form led to the inference that it was to be con- 
strued not according to the law of England, but 
according to the law of Scotland ; (3) as the hus- 
band’s assets were not more than enough to 
satisfy the paramount claim of the wife’s rep^- 
sentatives to the arrears of her annuity, the claim 
of the children in the division of the assets failed. — 
Re Barnard, Barnard v. White (1887), 60 L. T. 
9 ; 3 T. L. R. 281. 

Annotations : — As to {2) Befd. Re Bankes, HeynoldB v. EUla 

(1902), 50 W. R. 663; Re Fitzgerald, Surman v. Fitzgerald 

(1904). 90 L. T. 266. 

993. .] — lie Fitzgerald, 

Subman v. Fitzgerald, No. 297, ante. 

994. .] — Where the trustees 

of a marriage contract, which was executed in 
form & substance as a Scottish settlement between 
an Englishman & a Scotswoman, desired to 
appoint the Public Trustee to be solo trustee of 
the settlement on the ground that the matrimonial 
domicil, the present trustees, the beneficiaries, & 
the trust investments were all English : — Held : 
the settlement still remained a Scottish settlement 
to be construed according to Scottish law. Sc there 
was no statutory power enabling the Public 
Trustee to accept the trusteeship of what was a 
foreign settlement. — Re Hewiit’s Beitlement, 
IIewitt V. Hewitt, [1916] 1 Oh. 228 ; 84 L. J. Ch. 
368 ; 69 Sol. Jo. 177. 

995 . Executed in Scotland & England — 

Parties domiciled in England & Scotland.] — A deed 
in the Scottish form made between parties, some 
of whom were domiciled in Scotland, Sc the others 
in England, wiU be construed partly according to 
the law of Scotland, Sc partly according to the law 
of England, that is to say, so far as it concerns the 
Scottish parties, according to the Scottish law, Sc 
so far as it concerns the English parties, according 
to the English law. — D uncan v, Campbell (1842) 
12 Sim. 616 ; 6 Jur. 677 ; 69 E. R. 1209. 
Annotation: — Consd. Re Barnard, Barnard v. Wliltc (1887), 

56 L. T. 9. 

990 , Executed in England.] — Duncan v. 

Cannan, No. 1007, post. 

997. Contract in English form — Executed In 
England — Property in England & abroad.] — 

Previously to the marriage of the son of an English- 
man with the daughter of a Scotsman proposals 
for a settlement were agreed upon between the 
fathers of the intended husband Sc wife, which 


PART XII. SECT. 2, SUB-SECT. 1.— 

E. (o). 

990 i. Contract in Scottish form — 
Executed in Scotland — ScoUish Irish 
property comprised,} — ^A., entitled to 
eetatos in Scotland & in Ireland, by a 
marriage contract exocnted In Scotland, 
Sc in Scots form, settled his estates to 
blmsell Sc the heirs male of his body, 
Sc bound himself to oxooute all disposi- 
tions Sc conveyances In Scots Sc Irish 
forms for rendering the destination 
of the estates more complete : — 
Semble : the contract should be 
construed according to Irish law, as to 
the Irish estates. — Daizzkll v. DAiytEl.n 
(1857), 6 I. O. L. R. 483.— IR. 

991 I. Husband domiciled in 

England.] — ^A Scotswoman, in con- 
templation of marriage, executed a 
trust deed, making a settlement of her 


property. The deed in Scots form 
contained provisions consistent only 
with Scots law. Sc two of the three 
trustees wore Scotsmen. She subso- 
quontly married Sc acquired an English 
domioil ; — Held : the deed was a 
Scots deed. Sc the question whether 
it was sud naturd revocable must be 
determined by Soots law. — SAWRB'i- 
CooKsoN V. Sawrky-CJookbon’b Trus- 
ters (1905), 8 F. (Ct. of Sees.) 157.— 
SCOT. 

991 ii. .3 — A marriage 

contract between a doralcilod English- 
man Sc a doinicllod Scotswoman was 
prepared by Soots solicilars, in favour 
of Scots trustees & in Scotfl form. It 
contained provisions peculiar to Scots 
law, Sc prfividod that the fund contri- 
buted by the wife should, on the death 
of the survivor of the spouses, belong 
to the wife’s ** own heirs, exors., or 


assignees.’* On the death of the husband 
after his wife : — Held : tho wife’s 
heirs wore entitled to tho fimd accord 
lug to tho Soots law of sucoesslon & 
not according to the Englisli law. — 
BaTTTE’S TRU8TBK V. BATrYE, 11917J 
S. C. 385.-H50OT. 

k. Contract in English form — 
Executed in England — Scottish parties.} 
— ^A marriage took place in England 
between two natives of Scotland. 
Tho marriage settlement was executed 
as a deed of indeutiiro in English 
form. Within four weeks after the 
marriage, another deed of Indenture 
also in English form was executed in 
Kiiglonr] : — Held : the legal import 
Sc elTect of tho latter deed, which was 
part of tlie marriage settlemont, must 
bo adjudgcKl by English law. — 
Ramsay v, Cowan 0833), 11 Sh. 
(Ct. of Seas.) 067,— SCOT. 
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proposals, aftor providing for all the purposes 
usual in settlements of that description, stipulated 
that the settlement should contain all usual & 
necessary clauses. A settlement was afterwards 
executed in the English form, all the parties being 
then in England, Sc related to estates of the hus- 
band’s family in England, Ireland Sc Jamaica, Sc 
to the money portion of the wife. No clause was 
introduced relating to any claim which the intended 
wife might have under the law of Scotland to any 

E art of her father’s property. The wife having 
ecome entitled by the law of Scotland on the 
death of her father, to a share of his personal 
estate by way of legitim : — Held : an injunction 
to prevent the payment of the wife’s legitim, which 
was applied for on the ground that under the 
stipulation for the insertion in the settlement of 
usual Sc necessary clauses, a clause to bar legitim 
ought to have been introduced, should be refused. — 
Bread ALBANE v. Chandor (1837), 2 My. & Cr. 711 ; 
7 L. J. Oh. 28 ; 40 E. R, 811, L. 0. 

Annotatinna: — Mentd. Henderson v, Henderson (1843), 3 Haro, 
100 ; Boys© v. Colclon{?h (1854), 1 K. &; J. 124 ; Wood v. 
Dwarrls (1856), 25 L. J. Ex. 129. 

993 . Property abroad.] — Previously 

to his marriage with pltf. R. executed two settle- 
ments in England, by the first of which he trans- 
ferred to the trustees certain mtges. of freehold 
premises in Sierra Leone, Sc granted certain freehold 
premises in Australia upon trust to sell the mort- 
gaged Sc freehold premises with the joint consent 
of R. Sc his wife, & hold the proceeds, Sc also the 
rents & profits until sale, upon the trusts declared 
by tlic second settlement, which was of even date, 
the first of sucli trusts being for the separate use 
of the wife for life. The second settlement recited 
the first, but contained no express trusts of the 
rents & profits of the settled estate imtil sale. 
The first settlement provided that during their 
joint lives deft. <fc his wife should be permitted to 
reside in, &- enjoy, all, or any part of, the settled 
promises rent free. Deft, on iiis own statement 
was not a domiciled Englishman at the time of the 
execution of the settlements Sc marriage. Separa- 
tion took idace shortly after the marriage, & a bill 
was filed by the wife to execute the trusts of the 
settlements: — Held: (1) whether deft.’s domicil 
was English or not, the question did not affect the 
jurisdiction of the ct. over him ; (2) on the con- 
stiniction of the settlements, there was no resulting 
trust of the rents & profits of the settled estates 
until sale in favour of R., & although, owing to the 
separation, a joint occupation had become im- 
possible, deft, could not take them for himself 
while the premises were in the occupation of 
others, but pltf. was entitled thereto for life for 
her separate use. — Rainy v, Ellis (1872), 27 L. T. 
463, L. JJ. 

999. On faith of husband residing in 

England.] — Colliss v. IlEcrroii, No. 966, ante, 

1000. English trustees — Husband 

domiciled abroad.] — By on English settlement, 
executed in England on the marriage in 1838 of 
an English lady with a domiciled Italian, the lady 
assigned certain property belonging to her, con- 
sisting of French Rentes, shares in the Bank of 
France Si English govt, securities to four trustees, 
of whom one was an Italian Sc the other three were 
English, upon trusts, after the death of the sur- 


vivor of the husband Sc wife, for the children of 
the marriage. The settlement contained pro- 
visions usually inserted in English settlements 
including a power for the trustees to reinvest in 
British or French securities. From the date of the 
marriage until their deaths the husband Si wife 
resided in Italy. The Italian trustee having died, 
an English trustee was api)ointod in his place. 
The husband survived the wife. Sc died in 1877, 
leaving two children, the only issue of the marriage, 
the several trust funds being then in the names 
of the four English trustees. Both the children 
being domiciled Italians, the question arose whether 
under Succession Duty Act, 1853 (c. 61), duty was 
payable on their succession to their father in 
respect of the French Rentes Sc bank shares 
Held : succession duty was payable, inasmuch as 
the settlement was a British settlement, the 
trustees or persons having the legal ownership 
were subject to British jurisdiction. Sc the forum 
for deciding any claim by the children in respect 
of the trust funds was a British ct. — He Cigala’s 
BErrLEMENT Trusts (1878), 7 Ch. D. 351 ; 47 
L. J. Ch. 166 ; 38 L. T. 439 ; 26 W. R. 257. 
Annotations: — Consd. A.-G. v. Folce (1894), 10 T. L. R. 

337 ; A.-G. V. Jewish Colonisation Assocn., [1901] 1 K. B. 

123. Refd. He Smyth, Leach v. Leach, [1898] 1 Ch. 89 ; 

A.-G. V. Johnson, [1007] 2 K. B. 885. Mentd. Colquhonn 

V. Brooks (1887), 19 Q. B. D. 400. 

1001. ,] — Re Megret, 

Tweedib V, Maunder, No. 598, ante, 

1002. Executed abroad — Husband domiciled 

abroad.] — ^An Englishwoman married a domiciled 
Frenchman. Articles were, previous to the mar- 
riage, executed in the English form, by which the 
wife became entitled to £200 a year. Her husband 
afterwards separated from her, Sc subsequently 
the French ct. condemned her for adultery : — 
Held : the contract of marriage was English, Sc 
the rights of the parties were to be regulated by 
the English law, Sc, further property of the wife 
having fallen into possession, & the moral conduct 
of both parties being reprehensible, the income 
of the fund must bo equally divided between 
them. — Watts v. Surimpton (1855), 21 Beav. 97 ; 
52 E. R. 795. 

1003. Property in England.]- 

Rc Bankes, Reynolds v, Ellis, No, 979, ante. 

1004. Contract In English & Scottish forms — 
English & Scottish property comprised — Executed 
In Scotland — Implied Intention to be bound by 
English law as to part.] — By a marriage contract 
dated in 1857 Sc made in Scotland, on the mamage 
of a domiciled Englishman with a domiciled 
Scotswoman, real esfiite in England Sc a sum of 
consols were brought into settlement on the part 
of the husband, & property in Scotland was 
brought into settlement on the part of the wife. 
There was an absolute trust for sale Sc conversion 
of the husband’s property, & investment of the 

roceeds, which were to be held in trust for the 
usband & wife successively for life, Sc after the 
decease of the survivor in trust for such child or 
children of the intended marriage. Sc if more than 
one, in such shares Sc in such manner Sc form, Sc 
to vest at such time or times, & to bo subject to 
such powers & restrictions as the husband Sc wife 
by deed, or the survivor, by deed or will, should 
appoint. The other trusts of the husband’s 
property wore in English form, Sc the trustees were 


1004 i. Contract in Knalish d: Scottish 
fortns — 'Executed in Scotland — Implied 
intention to be bound by ScxMWi law .] — 
A marriage contract was executed at 
Aberdeen according to both the fcJcots 
Sc English forms ; but its entiro 
pliroseology Sc purposes were other- 
wise acoordlng to Soots law Sc praotioe. 


& the trustees under it were Scotsmen 
resident in Scotland. The husband 
was Sc continued to bo a domiciled 
EuglJshinaii ; the wife w^as at the date 
of the marriage a domiciled Scots- 
woman : — Held : in accordance with 
the implied intention of parties the 
marriage contract was to be construed 


according to Scots law. — Corbkt v. 
WADDKLii (1879), 7 H. (Ct. of Sess.) 
200 ; 17 So. L, R. 106.-- SCOT. 

1. Contract in foreign form — 
Executed abroad in accordance vHth 
lex loci — RroveHy in Scotland — Effect 
of surrender of rights bj wife, ] — K widow. 
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Conflict of Laws. 


Sect 2. — Where there is marriage contract or settle- 
ment: Sub-sect, l^E, (c), F,; suJb-sect, 2. Part 

ldb2.] 

to have the usual powers for advancement, 
maintenance & accumulation according to the 
law of England. The trusts declared of the wife’s 
property were exclusively in Scottish form, the 
phraseology of the general clauses was mainly 
Scottish, & the deed was registered in the Ot. of 
Session in Scotland. The trustees named were 
six in number, four of whom were Scottish. 
There were five children of the marriage. The 
husband having died in 1870, the wife by deed in 
1871, appointed the whole of the trust funds 
brought into settlement by the husband to the 
eldest child of the marriage : — Held : notwith- 
standing the general rule, that the construction 
of a contract regarding personal estate is to bo 
determined by the lex lod contractus^ yet hero, in 
accordance with the mainfest intention of the 
parties, as evidenced by the frame of the instru- 
ment, the marriage contract must, so far as the 
husband’s property was concerned, bo construed 
according to English Law. — Chamberlain v, 
Napier (1880), 15 Ch. D. 014 ; 49 L. J. Ch. 028 ; 
29 W. R. 194. 

Annotations: — Reid. Re Barnard, Barnard v. White (1887), 
66 L. T. 9 ; Re Baukos, Roynolds v. ElUa, 11902] 2 Ch. 
333 ; Re Fitzgerald, Suminn v. Fitzgerald, [1004] 1 Ch. 
673 ; Britinh South Africa Co. v. De Beers Consolidated 
Mines, [1910] 1 Ch. 354; Re Mackenzie, Mackenzie v, 
EdwardS'Moss, [1911] 1 Cn. 678. 

1006. Implied intention to be bound by 

English & Scottish law .] — lie Mackenzie, Mac- 
kenzie V, Edwards-Moss, No. 224, ante. 

F. Effect of Change of Domicil after Marriage, 
1006. Rights governed by law of new domicil.] — 
A native of Scotland settled in London as a mer- 
chant, intermarried with a native of England. 
There was a marriage contract. At the dissolution 
of the marriage by the death of the wife the 
domicil of the husband was in Scotland : — Held : 
the marriage contract not being so conceived as to 
bar a claim to legal i^ro visions, pursuer, a daughter 
of the marriage, had a claim in the right of her 
mother, to a share of the movable estate of her 


father, at the time of her mother’s death. — ^Lash- 
ley V. Hog (1804), 2 Coop. temp. Oott. 449 ; 47 
E. R. 1243, H. L. 

Annotations : — Diftd. Be Nicole v. Curlier, [19()0] A. 0. 21, 
Reid. Duncan v, Cannan (1854), 18 Boar. 128. 

1007. Scottish settlement— Power of wife to give 
valid discharges for reversionary interest in chose in 
action — Not affected by change of domicil to 
England.] — Under a Scottish settlement executed 
in England, a wife had, by the general law of 
Scotland, power to give valid discharges for a 
reversionary interest in a chose in action conaprised 
in it : — Held : the removal of her domicil to 
England did not superinduce a disability in her 
to give a receipt to trustees for the amount. — 
Duncan v. Cannan (1855), 7 De G. M. & G. 78 ; 
3 Eq. Rep. 403 ; 24 L. J. Cli. 460 ; 26 L. T. O. S. 
2 ; 1 Jur. N. S. 291 ; 3 W. R. 318 ; 44 E. R. 31 

L. JJ. , , 

1008. Validity of by Scottish law as testa- 

mentary disposition — Not affected by change of 
domicil to England.] — In the Goods of Reid, No. 
666, ante. 

On infant’s capacity to contract.] — See Nos. 908, 
969, 970, ante. 

Effect when no marriage contract or settlement.] 
— See Sect. 1, sub-sect. 3, ante. 


Sub-sect. 2. — ^\^ariation op Marriage Settle- 
ments. 

1009. Power of English court to vary — On 
English decree of divorce — Though settlement In 
Scottish form.] — A decree for dissolution of mar- 
riage having been granted on the husband’s 
petition, it appeared that resp., a Scotswonian, 
was married in Scotland to petitioner, an English- 
man, & that in contemplation of the marriage there 
had been a settlement of her property according 
to the Scottish law : — Held : that under Matri- 
' monial Causes Act, 1859 (c. Cl), s. 6, the ct. had 
power to order a variation of the settlement. — 
Nunneley V. Nunneley (1890), 15 P. D. 186 ; 63 
L. T. 113; 39 W. R, 190. 

Annotation : — Ezpld. & FoUd. Forsyth v. Forsyth, [1891] P. 
363. 


who had been married abroad & who 
in an ante-nuptial contract framed 
according: to the Ipjt. loci, accepted a 
certain provision in lieu of her legal 
provisions : — Held : barred, by t hat 
contract, though drawn in a form which 
could not alTect heritage, from claiming 
a locality, terco or aliment out of her 
husband’s estate in Scotland. — Sea- 
PiELP (Countess) v. Seapirld (Earl) 
(1814), 17 Far. Coll. 653.-H5COT. 

m. Ratification of Scottish ante- 
nuptial contract— Executed in England. ] 
— married woman who had acq^uired 
an English domicil executed In 
England a ratification of a Scots 
trust deed executed by her in Scot- 
land before her marriage, w'hlle still a 
domiciled Scotswoman : — Held : the 
deed was an English deed, & English 
law must bo applied to discover its 
effect as a rati/lcation, & its nature 
as a revocable or irrevocable deed. — 
Bawbey-CJookson V. Sawrrt-Cook- 
BON’s Tbustekb (1905), 8 F. (CJt. of 
Sees.) 157.— SCOT. 

PART XII. SECT. 2, SUB-SECT. 1.— F. 

1006 i. Rights governed by law of new 
domicil.}— A husband & ^^1fo who had 
been married in Scotland, afterwards 
removed k> England. The wife after- 
wards returned to S. & died tlioro, but 
the domicil of the parties at the 
dissolution of the marringo was in E. 
At the date of the marriage, the wife 
possessed an heritable bond, wlilcb she 
afterwards uplifted, & deposited the 


price In a Scots bank in her own name. 
The wife having left a tnist settlement, 
& the sum in the bank being claimed by 
her trustees, on the ground that it was 
a Burrngaium for the heritable bond, Sc 
also by the surviving husband, as 
falling under the jus mariti : — Held : 
the parties having been domiciled in 
E., at the dissolution of the marriage, 
the question of right to the property 
must be regulated by the law of E. — 
Hall’s Trustees v. Hall (1854), 
16 Dunl. (Ct. of Sees.) 1057; 26 Sc. 
Jur. 570.— SCOT. 

1006 ii. -.]— The domicil of the 

husband at the date of the marriage 
was Jamaica ; at the date of its 
dissolution by the wife’s death, it was 
Scotland : — Held : the claims of the 
clilldron to goods in communion must 
be regulated by Scots law. — Kennedy 
V, Bell (1864), 2 Maeph. (Ct. of Soss.) 
587 ; 30 Sc. Jur. 285.— SCOT. 

n. Scottish settlement — Intention to 
he bound by Scottish law — Not affedod 
by svhse^ucnt change of domicil . ) — 
An antc-nuptlal contract of marriage 
was entered Into between an English- 
man residing in Scotland & a ScoliS- 
woman. The contract was prepared 
by a Scots solicitor, was in Scots 
form, & conlalnod a provision that a 
fund provided by the wife should after 
her death, fiUling issue, belong to her 
“ next-of-kln, excluding her husband.** 
Some years after the marriage the 
parties moved from Scotland to Eng- 
land, 8c the wife died domiciled there : 


— Held : it W’as the Intention of the 
parties that tlio wife’s uoxt-of-klri 
entitled to Buccood to the fund, sliould 
bo ascertained according to Scots 

law. — Lister’s Judicial Factor v, 
Symk, U9141 S. C. 204.— SOOT. 

o. Canadian settlement — Not affected 

by change of domicil to another 

province. \ — Pltf.’s husband entered into 

an auto-nuptial contract in (Juebeo 

with her concerning their rights 8c 
property, present & future. Ho subse- 
quently moved to Ontario, where ho 
(lied intestate: — Held: (1) the con- 
tract governed all his property movable 
& immovable, tliougn situate in O., 
provided that the laws of O. relating 
to realty had been complied with ; 
(2) it made no difference whether the 
matrimonial domicil of the parties 
at the time of the contract 8c marriage 
was in O. or Q. — 1'aillifek v, Taillifer 
(1881), 21 0. R. 337.— CAN. 

p. Foreign marriage <rut of com- 
munity — Wife's rights secured by ante- 
nuptial settlement — Not affected by 
change of cUmticil to Cape Colony .] — 
Where spouses having a foreign domicil 
arc married out of community, 8c 
right's aro secured to the wife by ante- 
nuptial contract, validly made ut the 
doinioil of the marriage, but nob 
registered in the Gape, the subsequent 
removal of the parties to the Cape 
does not deprive the wife of her rights. 
— Bosman’s Trustee v. Bobman 
(1897), 14 S. 0. 823 ; 7 C. T. R. 323.— 
S. AF. 
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1010. parties domiciled in 

Scotland at time of marriage.] — The ct. has power 
to entertain a petition for variation of settlements 
although petitioner & reap, were domiciled in 
Scotland at the time of the marriage, & although 
the settlements were made in Scottish form. — 
Forsyth v . Forsyth, 11891] P. 363 ; 01 L. J. P. 
13; 66L. T. 666. 

Annotaiion: — Mentd. Hartopp v. Hartopp, [1899] P. 05. 

1011. Petition based on colonial nullity 

decree.] — There is no jurisdiction to entertain a 
petition to vary settlements based on a decree of 
nullity of marriage obtained in a colonial ct. — 
Moore v . Bull, [1891] P. 279. 

1012. On separation by agreement — Marriage 
contract adopting foreign law — Reference to regis- 
trar to draw deed of separation — Registrar going 
beyond terms of agreement.] — In a suit by the wife 
for dissolution of marriage the parties at the 
hearing agreed on certain terms of separation, 
which were made an order of ct., & it was referred 
to the registrar to draft a deed of separation, 
embodying these terms with the usual clauses, & 
witli full power to determine all questions as to 
the form of the deed, & all questions arising out 
of the torms of the settlement. The agreement, 
in addition to the usual conditions as to molesta- 
tion, custody of, & access to, children, stipulated 
that tlie husband should receive £250 a yeai* out 
of the annual income secured to the wife by the 
marriage contract, & that the husband should give 
up to the wife all articles of plate, jewelry, etc., 
belonging to her. Tlie parties, being English 
subjects, had been married in Paris, & the manlage 
contract declared that they adopted the French 
law as ruling the civil conditions of their marriage. 
The contract stipulated that the parents of peti- 
tioner as her dowry should pay over to the husband 
& wife a sum of 200,000 francs, & that they should 
further pay an annuity of 30,000 francs for the 
benelit of the wife ifc her children, same to lapse if 
the donors died before the recipient & the children 
of the marriage, & in the case of the death of the 
wife without children before her parents, they 
contracted to pay the Imsband an annuity of 
12,500 francs. 'J'hc contract also contained 
various conditions as to the investment & devolu- 
tion of property acquired by the wife at & after 
her marriage, the power of disposing of property 


movable & immovable by the husband & wifo 
mutually in each other’s favour, the mutual 
liability for debts contracted by either, etc. The 
deed of separation prepared by the registrar pro- 
posed that the income of 30,000 francs secured by 
the marriage contract should thereafter be deemed 
to be the solo property of the wife, & that all real 
& personal property, movable or immovable, now 
belonging or thereafter accruing to the wife, 
should bo her separate property, independent of 
the control of her husband, & that all such pro- 
perty, not disposed of by her will or gift, should 
go to such persoiLS as would have been entitled to 
it, if the husband had died in her lifetime. It also 
required resp. to relinquish all rights conferred on 
him by the marriage contract as So the investment 
of property acquired by the wife after marriage, 
& as to the rights of inheritance of <the survivor 
to the property of the party who died first, & 
finally it stipulated that either of the parties 
should be at liberty to apply to the proper French 
tribunal for the ratification of the deed or of any 
of its provisions. Kesp. refused to execute the 
deed on the ground that it was ultra vires as vary- 
ing the conditions of the marriage contract, & on 
a motion under Supreme Ct. of Jud. Act, 1884 
(c. 61), s. 14, to nominate some person to sign the 
deed: — Held: (1) under the terms of the agree- 
ment, the regwtrar liad x>ower to determine the 
questions arising under the French law as to 
whether a separation of bodies effected a separation 
of goods, or whether a separation of goods was 
brought about by the agreement, even though a 
contrary effect might be inferred from its terms, 
& also, wlicther an intention that separation of 
goods should not take place could be gathered 
from the agreement ; (2) the parties on signing the 
agreement could only be taken to have intended 
that the deed should embody & carry out the 
modifications of the marriage contract relating to 
the respective proportions of the income to be 
paid to the husband & wife & to the giving up by 
the husband of all articles belonging to the wife, 
& the registrar had exceeded his powers in dealing 
with the pecuniary relations of the parties under 
the other terms of the marriage contract ; (3) 
the deed must be referred back to the registrar to 
be reformed. — De Bjcct v, Dk Ricci, [1891] P. 
378 ; 61 L. J. P. 17. 


Part XIII. Rights and Liabilities of Spouses inter se and 

in respect of their Children. 


Sect. 1.— OF SPOUSES INTER SE. 

See , generally . Husband & Wife. 

1013. Marriage celebrated abroad — Right of wife 
to dower in England.] — A marriage celebrated in 
Scotland, but not between persons wlio go thither 
for the purpose of evading the laws of England, 
will entitle the woman to dower in England. — 
Ilderton V. Ilderton (1793), 2 Hy. Bl. 145 ; 126 
E. R. 476. 

Annoiaiions : — Consd. Doe d. Blrtwhlstlo v. Vardlll (1835), 
2 Cl & Fin. 571 ; Warronder r. Warronder (1835), 2 
Cl. & Fin. 488. Expld. Blrtwhlstlo v. Vardoll (1840), 7 
Cl. & Fin. 895. Consd. Fenton v. LivingHtouo (i859), 33 
L. T. O. S. 336. Reid. Neal v. De Garay (1797), 7 Term 
Hep. 243 ; R. v. Mlllis (1814), 10 Cl. & Fin. 534. Mentd. 
l»rioe r. Clark & Pujrh (1795), 3 Hag. Fee. 2(J5 ; Bowdell 

PART XIII. SECT. 1. 

q. Oeneral rule.] — The rights of 
BpousoB as regards property acquired 
dui'ing marriage are regulated by the 
law of the matrimonial domicil.— 


V, Parsons (1808), 10 Bast, 369 ; Hartley u. Hodgson 
(1818), 8 Taunt. 171 ; Sussex Pooriu?o Cose (1844), 11 
CL & Fin. 85; Jackson r. Hpittall (1870), L. R. 5 C. P. 542; 
Galway County Petn., Trench v. Nolan (1872), 27 L. T. 69. 

1014. Foreign separation decree — Right of 

wife to execute conveyance to bar estate tail — 
Without concurrence of husband.] — Ha: p. Cala- 

BRiTTO (Amelia, Duchess of) (1856), 4 W. R. 206. 


Sect. 2,— IN RESPECT OF CHILDREN. 

See, generally. Infants & Children. 

1015. As to property — Right of parent to income 
of child’s property under foreign law — Not recog- 
nised in England — Parties domiciled & resident In 

I pending — Jlenouncement of claim hy 
mother .] — The parents of a child were 
foreigners. They lived apart, & had 
brouglit cross actions for divorce In 
the U.S. Ota. The child was placed 


QtTNN V. Gunn, [1910] T. P, D. 423. — 
S. AF. 

PART Xlll. SECT. 2. 

r. As to custody — Parenta domi ■ 
cil&i abroad — Foreign divorce suite 
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CoNjBMOT OF Laws. 


Secti 2 . — I n respect o f childr en. Se ct s, 3 d 

England.] — By the law of Holland the surviving 
parent is entitled to the income of the children’s 
property until they attain eighteen. By a judicial 
compromise of a suit in Holland two infant 
children, who were domiciled in this country, were 
adjudged to bo entitled to one-fourth of their 
deceased mother’s personal estate : — Held : their 
father was not entitled to the income of their 
property until they attained eighteen. — G ambier 
V. Gambier (1835), 7 Sim. 263 ; 4 L. J. Oh. 81 ; 
58 E. K. 888. 

1016. As to custody — Marriage of Englishwoman 
to Mohammedan — Legitimacy of child — Mother’s 
right to access.] — S., an Englishwoman, had 
married according to the Mohammedan ritual N., 
a Mohammedan, ho being already married. The 
children of this marriage had been recognised by 
N. as his children & his heirs according to Moham- 
medan law. By an agreement between S. & N. 
the children were brought up as Mohammedans, 
& S. & N. having separated, they went with their 
father to India, & remained there until the father’s 
death four years afterwards. By his will N. 
appointed cci*tain persons guardians of the 
children. S. now moved that an order be made 
giving her the custody of her children, as she 
admitted that her union with N. was not a mar- 
riage, & therefore contended that, as her children 
were illegitimate, she had the right to the custody 
of them : — Held : S. had no absolute right to the 
custody, & the ct. would consider what was best 
for the interests of the children, & having regard 
to the n^iture of their birth, the religion in which 
they had been educated, & the mode of life which 
had been adopted for them, it was best for them 
to remain in the custody of the guardians whom 
the father had appointed. — Re Ullee ; (The 
Nawab Nazim of Bengal’s Infants) (1885), 54 
L. T. 286 ; 2 T. L. K. 8, C. A. 

Annotation: — Mentd. It. v. Bomardo, Jones' Case, [1891] 

1 Q. B. 194. 

1017. As to maintenance — Liability of English 
father for maintenance of adult son — Son pauper 
lunatic relieved In Scotland.] — In Mar. 1896, a 
pauper lunatic of full age was found destitute in a 
Bcottish parish, & in the same year he was again 
found destitute in another Scottish parish. The 
parishes having relieved him they claimed & 
recovered the cost of doing so from pltfs., the 
responsible authority for the pauper’s parish 
settlement. Since 1896, pltfs. continued to pay 
for his maintenance in a pauper lunatic asylum. 
The pauper lunatic was the sou of a domiciled 
Englishman, who died leaving assets in 1915. 
Pltfs. claimed to recover the cost of maintenance 
from the father’s exors. on the ground that by 
Poor Law (Scotland) Act, 1845 (c. 83), s. 71, a 
relieving parish might recover from a parent or 


other person responsible, & that by the common 
law of Scotland a father must provide even for 
his adult son : — Held : the liability of the parent 
fell to be determined by the law of his domicil, & 
inasmuch as by English law a parent is not liable 
for the maintenance of his adult child except 
under a justices’ order pltfs. could not recover the 
sums which they had had to expend for the 
maintenance of the lunatic. — Coldingham Parish 
Council v. Smith, [1918] 2 K. B. 90 ; 87 L. J. K. B. 
816 ; 118 L. T. 817 ; 82 J. P. 170 ; 20 Cox, 0, O. 
260 ; 16 L. G. R. 370. 


Sect. 3.— GUARDIANSHIP OF INFANTS. 

See^ generally^ Infants & Children. 

1018. Jurisdiction of English court to appoint — 
Infant domiciled in Scotland — Property in Scotland.] 

— ^A Scotsman by deed duly made in the Scottish 
form, having all his property in Scotland, appointed 
his wife & eight other persons, all domiciled & 
resident in Scotland, to be tutors So curators of his 
infant daughter. Upon his death his widow & 
four only of the eight accepted the trusts of the 
deed. The widow afterwards, with consent of her 
co-trust6es, brought the infant to England, Ac after 
residing for three years in various places there for 
the health of both, the widow died, recommending 
the infant to the care of her grandfather, who was 
then residing in England. The grandfather liled 
a bill in Oh. in the infant’s name for the sole 
purpose of making her a ward of ct. & preventing 
her removal to Scotland, & upon a contest arising 
between him So the Scottish tutors for the guardian- 
ship of the infant, the Lord Chancellor made an 
order in the usual form referring it to the master 
to approve of proper persons to bo guardians ; — 
Held: (1) the Scottish testamentary tutors wore 
not testamentary guardians in England, according 
to 12 Car. 2, c. 24 ; (2) the ct. had jurisdiction to 
appoint guardians to the infant, although her 
domicil So all her property were situate in Scotland ; 
(3) the ct. was bound to appoint guardians to the 
infant, being made a ward by the mere filing of 
the bill. So although the Scottish testamentary 
tutors had the exclusive control of all her property, 
answerable to the Scottish cts. only, they had no 
authority over the infant in England, nor power 
to protect her, nor were they entitled by virtue 
of the deed of appointment or by international 
law to be confirmed or appointed her guardians in 
England. — Johnstone v. Beattie (1843), 10 

Cl. So Fin. 42 ; 1 L. T. O. S. 250 ; 7 Jur. 1023 ; 
8 E. 11. 057, H. L. ; affg. S. C. suh nom. Beattie v. 
Johnstone (1841), 1 Th. 17, L. C. 

Annfdations : — As to (2) Expld. Hope r. Hope (1854). 19 
Beav. 237 ; Scott v. BontJoy (1855). IK. Sc J, 281. Consd. 
lie Twccdalo’s Sottlmt. (1859), Jolm. 109 ; Stuart v, 
Bute, Stuart v, Moore (1881), 9 H. L. Caa. 440. Befd. 
Lockwood V. Fenton (1862), 1 Sm. Sc G. 7.3 ; He DawBon, 


by the father in custody of a persou 
in Canada. The mother applied to 
have the child delivered up to nor on the 
ground that by the law ol the state of 
Michigan she was entitled, when living 
apart from her husband, to the custody 
of the child until it should arrive at 
the ago of twelve, subject, however, 
to the right of the ct. to interfere with 
So remove it for cause assigned. An 
c.c p. order had been made in the wife's 
divorce suit in her favour, directing 
the father to give up the child to her. 
The wife earlier liad given a formal 
document to her husband renouncing 
all claim to the custody of the child ■ 
I£eld : Q) the parents being foreigners, 
So the domicil of the child not having, 
under the circumstances, boon chong^, 
the law of the state of M. must govern ; 
1 2) the mother having voluntarily 


given up the custody of the child to 
the father, she should not have It 
re-dolivered to her. — Re Kinney 
(1876), 6 P. R. 245.— CAN. 

8. Jurisdiction of Scottish 

covrts to entertain petition hy wife — 
Husband domiciled in England.]— 
A husband being domiciled in England : 
— Held : Scottish cts. had no jurisdi..- 
tlon to entertain a petition by his wife 
resident in England, for access to tboir 
minor chlldrou resident with tlielr father 
in Scotland. — Baurwouiti v. Bark* 
WORTH. [1913] H. C. 769 ; 60 Sc. L. R. 
504 ; 1 S. L. T. 299.— SCOT. 

PART Xin. SECT. 3. 

t. Riaht to custody as between 
husband dt wife — By what court deier^ 
mined — How en/oroed.)— The ct. of the 


matrimonial domicil has jurisdiction 
to determine the guardianship, as 
between husband & wife, of the minor 
cldldren. The ct. decides only the 
right to such custody ; for the actual 
enforcement of the right further 
application is required to the forum of 
the place whore l*l)c olilldrcn are, or 
where the custodian dc, facto is. — C oombs 
V. CooMBK, 11909] T. H. 241.— S. AF. 

u. Jurisdiction of court to appoint 
— In civil matters d: administrationr- 
Ttumgh mother entitled to represent 
infant by foreign where 

according to Italian law, the mother, 
in rtofault of the father, can represent 
her minor clilldrcu in civil matters So 
administration, Canadian ots. may 
noveriheloBB appoint another person 
as tutor to take all necessary proceed- 
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Dawson v. Jay (1854), 2 W. R. 811 : Ewins: v. Orr Ewing 
(1888), 9 App. Oas. 34. As io(3) CrOnsd. Htuart v. Bute, 
Stuart V. Jdooro (1861), 9 H. L. Gas. 440. Refd. Lockwood 
u. Fenton (1852), 1 Sm. & G. 73 ; He Dawson, Dawson e. 
Jay (1864), 2 W. B. 311 ; Scott v, Bentley (1835). 1 
K. &: J. 281 : Ewti:« v, Orr Ewing (1883), 9 App. Ca8. 
34. CknerallVt Mentd. Hoskins v, Matthews (1850), 8 
De G. M. & G. 13 ; Moorhouso v. Lord (1803), 10 H. L. Cos. 
272 : Ewing e. Orr Ewing (1885), 10 App. Gas. 453 ; Re 
Beaumont, [1898] 3 Oh. 490 ; Didisheim v. London & 
Wostminstelr Bang, [1900] 2 C^. 15 ; A.-G. v WJnans 
(1901), 86 L. T. 608. 

1019. Infant domiciled abroad — Part of 
property in England — Guardian appointed by 
foreign court.] — The ct. will not, from any supposed 
benefit to infant subjects of a foreign coimtry, part 
of whose property is here, & who have been sent 
to this country for the purposes of education, 
interfere with the discretion of the guardian who 
has been appointed by a foreign ct. of competent 
jurisdiction, wlien he wishes to remove them from 
England in order to complete their education in 
their own country. But the ct. will refuse to 
discharge an order by which guardians had been 
appointed over the children in this country, & 
merely reserve to the foreign guardian the ex- 
clusive custody of the children, to which he is 
entitled by the order of the ct. of his own country. 
— Nugent v. Vetzera (1860), L. 11. 2 Eq. 704 ; 35 
L. J. Ch. 777 ; 16 h. T. 33 ; 30 J. P. 820 ; 12 
Jur. N. S. 781 ; 14 W. R. 960. 

Annotoiiona : — ^Ezpld. Re Agar-Kllis, Agar-EUis v, Lascellos 
(1878), 10 Ch. D. 49. Consd. Re WiUoughby (1885), 30 
Gh. D. 324. 

1020. Guardians appointed by foreign court — 
Scottish testamentary guardians — Not testamentary 
guardians In England.] — Johnstone r. Beatute, 
No. 1018, ante, 

1021. Having exclusive control over 

property of Infant In Scotland — No authority over 
Infant In England.] — Johnstone v. Beattie, No. 
1018, ante, 

1022. Not entitled to bo appointed 

guardians of Infant In England.] — Johnstone v. 
BEArriR, No. 1018, ante, 

1023. Seeking to remove Infant out of 

England — Infant a British subject & American 
citizen — Application refused.] — ^Although the ct. 
will under special circumstances allow an infant 
ward to go out of tlie jurisdiction, yet it will not 
compel the removal of an infant w'ard out of the 
jurisdiction. 

An infant, being a British subject, & also an 
American citizen, & having lost both father & 
mother, was brought over to England from the 
United States, where her property was situate, by 
a paternal aunt with whom she resided. An 
application was then made by a maternal aunt, 
who had been appointed her guardian by the ct. 
in America, to have the custody of the infant 
delivered to her with the view of taking the infant 
back to America ; — HeM : the ct. should not 
interfere, since it had no right to make such an 
order, even if on other grounds it had thought 
proper to accede to the application. — Dawson v. 


Jay, Re Dawson (1854), 3 De G. M, & O. 764 ; 
23 L. T. O. S. 63 ; 2 W. R. 366 ; 43 E. R. 300, L. C, 
Annotaiums Consd. Hope v, Hope (1854), 4 De G. M. & Q. 

328. Ezpld. & Distd. Stuart v. Moore. Re Bute (1861), 

4 L. T. 382. Distd. Noffont v. Vetzera (1866), L. R. 2 Eq. 

704. 

1024. Foreign infant — Discretion not 

interfered with on ground of supposed benefit.] — 

Nugent v. Vetzera, No. 1019, ante, 

1025. Scottish tutor in Scotland — No right 

to custody of Infant as against English guardian.] — 

In 1859 the Ch. Ct. appointed S. S; E. to be 
^ardians of an infant, who was seised, as tenant 
for life & in fee, of estates in England & Scotland. 
In the same year P. was appointed tutor-at-law in 
Scotland to the infant. In 1860 the Ch. Ct, 
approved a scheme for the maintenance & educa- 
tion of the infant, & ordered E. to deliver him up 
to his other guardian, S., & discharged her from 
the guardianship for having clandestinely carried 
the mfant to Scotland to evade the order of the 
ct. As E. pei'sistcd in retaining the infant after 
the service of the order a petition to the Ct. of 
Session in Scotland was presented by S., praying 
the enforcement of tlio order of the Ch. Ct. The 
consideration of bis petition was adjourned from 
July 20 to Nov., 1860. In the meantime P., the 
tutor-at-law in Scotland, by application to the 
Ct. of Session in Oct. & Nov. retrained E. from 
taking the infant out of the jurisdiction of the 
ct. & compelled her to deliver him over to G. for 
temporary residence. On Feb. 7, 1861, on the 
petition of P. the Ct. of Session pronounced an 
interlocutor, forbidding S. & all others from re- 
moving the pupil from its jurisdiction ; — Held : 
the appointment of S. as sole guardian should bo 
confirmed, with directions to carry out the scheme 
of the Ch. Ct. — Stuart v, Bute, Stuart v, Moore 
(1801), 9 H. L. Cas. 440 ; 4 L. T. 382 ; 7 Jur. N. 8. 
1129; 9 W. R. 722 ; 11 E. R. 799; sub nom. 
Bute's Guardianship, 4 Macq. 1, H. L. ; revsg, S. C. 
svb nom, Bute (Marquess) v, Stuart, 2 Giff. 582. 

Annotations : — Expld. & Distd. Nup<Mit v. Votzora (1866), 

L. il.2E(i.704. Refd. Brownw.Collins(1883).25Cli.D.60. 

1026. Removal of guardians — Appointed on 
undertaking as to religion of foreign infant— 
Remove^ on failure to carry out undertaking — 
On application of foreign guardians.] — Two persons 
had been named by the adoiitive mother of an 
Italian infant to he her guai'dians, on an under- 
taking by their solr. that the child should be 
brought up as one of tlieir own, & her religion 
respected. On the application of the guardians 
appointed by the Italian ct. on proof of circum- 
stances showing that the undertaking had not 
been observed : — Held : the guardians should be 
removed & new guardians appointed. — Re Savini, 
Savini V, Lousada (1870), 22 L. T. 61. 

Sect. 4.— SUCCESSION ON DEATH. 

To Immovables.] — Sec Part VI., Sect. 1, ante. 

To movables,] — See Part VI., Sect. 2, ante. 


IngB for the minor children. — B ytchs 
G o., Ltd. V, Babtolucoi (1918), 

8an* ~ 


V Infant domiciled in Kng 

land — Property in Nco/Iand. ]—-Wkbi 
V , Cleland»8 Trustkes (1904), ( 
F. (Ct. of Sees.) 274 ; 41 So. L. R. 229 
11 S. L. T. 681.— SOOT. 


w. Guardians appoirded by foreign 
court — Ir^ant domiciled <£• resident 
abroad — Right to receive payment of 
tnfani*9 money collected within juris- 
a\ction,\ — Held : dnJy appointed tutors 
ill Quebeo of an Infant domiciled & 
raaidinff there, which provinoe had also 
been the domioil of the father at his 


death, were entitled to have paid 
over to them from Ontario adminis- 
tratora of the father’s estate, there being 
no creditors, money coming to the 
Infant from the estate, which had been 
collected in Ontario. — Hanbahan v. 
Hanbadan (1890), 19 O. R. 396.— CAN, 


condition that the children were not 
removed from the inrisdictlon of the 
ot., to hand over the children to L., 
who had been duly appointed guardian 
on the mother's breacn of the condition. 
— Lkyland V, Chktwynd (1901), 
18 8. G. 239.— S. AF. 


1026 i. Renurval of guardians — Juris- 
lictum of South African court — 
Conditional appoiniment by English 
umrt — Breach of condition.} — Held: 
inder Charter of Justice, s. 30, the 
hipreme Cft. had jurisdiction to order 
k mother of two minor cliiluron, then 
u Capo Town on the way to Australia. 
rO whom custody of the oliUdren had 
»een allowed by an English ct. on 


y, Jurisdidion of Indian 

court — To order guardians to give up 
custody of Hindu infants resident in 
England.}-— mho High Ct. of Madras 
has no jurisdiction to make an order 
directing a guardian of Hindu infants, 
who arc resiaing in England, to hand 
the infants over to their father in 
India. — Bksant v. Narataniah (1914), 
30 T. L. R. 660, P. O.— IND. 
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Conflict of Laws. 


Part XIV. — Foreign Judgments. 


Sect. 1.— IN GENERAL. 

1027. What is a foreign Judgment — Judgment of 
colonial court.] — The judgment of a colonial ct. 
of the British Empire comes within the category 
of a foreign judgment (Lord Campbell, O.J.). — 
Bank op Australasia v. Nias, No. 1012, post 

See^ also, No. 104, ante. 

1028. Contents of foreign Judgment — ‘^Reasons 
for decision ’’ appended to Judgment.] — (1) Final 
decrees & judgments of foreign cts. of competent 
jurisdiction can be examined & impeached, not 
only for the purpose of allowing deft, to show 
that the foreign ct. had not jurisdiction on the 
subject matter of the suit, or that he was never 
summoned to answer &> had no opportunity of 
making his defence, or that the judgment was 
fraudulently obtained, but also for such error as 
shows upon the face of the judgment itself that 
the judges, without any extrinsic evidence, had 
come to an erroneous conclusion either of law or 
fact. 

(2) Semble : the reasons for decision appended 
to the jud^ont of a foreign ct. form part of the 
judgment itself. 

(3) Pltfs., who were foreigners, & had always 
resided beyond seas, obtained judgment in 1842 in 
a foreign ct. against H. In 1855 they filed their 
bill to enforce the foreign judgment against the 
estate of H., who had died in 1840 ; — Held : 
although the Stat. Limitations did not apply, yet 
in the absence of evidence accounting for the 
delay, they were not entitled to the assistance 
of the ct. to enforce their demand. 

(4) The distinction was considered between the 
case of a successful party in a foreign ct. seeking 
to enforce a foreign judgment in this country & 
the case of a deft, in a foreign ct. setting up a 
foreign judgment as a bar to the same demand 
in this country. — Keimers v. Druce (1857), 23 
Beav. 145 ; 20 L. J. Ch. 100 ; 28 L. T. O. S. 298 ; 
3 Jur. N. S. 147 ; 5 W. R. 211 ; 53 E. R. 57 ; 
subsequent proceedings, 29 L. T. O. S. 35, L. .TJ. 
Annotatwns : — As to (1) Consd. Lang v. Purves (1862), 15 

Moo. P. C. C. 389. Bold* Hirapaonr. Togo (1863), 1 Horn, 

Sc M. 195. 

See, generally. Judgments & Orders, 


Sect. 2.— ESSENTIALS TO RECOGNITION OF 
FOREIGN JUDGMENTS. 

Sub-sect. 1. — Must be Judgment of Proper 

Court. 

1029. Political court — Commissary court in 
France.] — (1) A plea of a foreign sentence was 
overruled, being m a commissary ct. only, that is 
of a political nature, for determining disputes re- 
lating to French actions. 


(2) The general question is whether the judg- 
ment of a foreign ct. can bo pleaded in bar here to 
relief & discovery. No case or authority has been 
cited for this purpose, & I should be very cautious 
how I allow it as a precedent. The judgment of 
a ct. abroad is evidence of a debt at law (Lord 
Hardwicks, C.). — Gage v. Bulkeley (1744), 3 
Atk. 215 ; Belt^s Sup. 409 ; Ridg. temp. H. 263 ; 


28 E. K. 563, L. C. 

Annotations As to (2) B^. gayloj t;. Ed^rde (1792), 3 
Swan. 703. Generally, Mentd. Story v. Fry (1812), 1 
Y. & C. Ch. Cas. 603. 

1030. Superior court — In Ireland — Since Union.] 

— A judgment obtained in one of the superior cts. 
in Ireland since the Union is not a record in 
England, & assumpsit is maintainable upon such 
a judgment. — Harris v. Saunders (1825), 4 
B. & O. 411 ; 6 Dow. & By. K. I 471 ; 3 
L. J. O. S. K. B. 239 ; 107 E. R. 1112. 




C. B. N. S. 813. 

See, now. Judgments Extension Act, 1868 (c. 54), 

1031. Court of equity— In English colony.] — 
Henley v. Soper, No. 1116, post. 

1032. .] — Henderson v. Henderson, 


No. 1110, post. ^ 

1033. Executor’s court of dealing — In Danish 
colony.] — Price v. Dewhubst, No. 383, ante. 


^UB-SECT. 2. — Must be Judgment op Court op 

COMPETENT JURISDICTION. 

A. In General. 

1034. Presumption in favour of Jurisdiction.] — 

A declaration in debt on the judgment of a foreign 
lourt need not state that the court had jurisdiction 

>vcr the parties or cause. . ^ . 

We presume that the judgment of a foreign 
ct. is correct (Patteson, J.). — Robertson v. 
Struth (1844), 6 Q. B. 941 ; 1 Dav. & » 

3 L. T. O. 8. 75 ; 8 Jur. 404 ; 114 ^ 1^9^- _ 

Annotation : — Cossd. Barhor v. Lauib (1860), 8 0. B. N ii.yo, 

1035. .] — It is the duty of cts. of equity 

bo give credit to foreign cts. for doing justme 
within their jurisdiction.— Pennell v. Roy (1853), 
3 De G. M. & G. 126; 22 L. J. Oh. 409 ; 21 
L. T. O. S. 14 ; 17 Jur. 247 ; 1 W. R. 237 ; 43 

E. R. 60, L. JJ. ^ ^ XT X, 

Annotations .-—Befd. North London Ry. ^ G. N. oSfji 

11 Q. B. D. 30. Mentd. Maunsell r. Mid. (1. W. RX- 
Ireland) & G. N. & W. (of ffo^and) Ry. (1863), 8 L. T. 347 . 
StevenH v, Cliown, Stevens v. Clark, [1901] 1 Ch. 894. 

1036. .] — The presumption where a foreign 

ct. has purported to act properly & within its 
jurisdiction is omnia rite esse acta. Taylor v. 
Ford (1873), 29 L. T. 392 ; 22 W. R. . 

1037. Rebuttal of presumption.]— The rule 

f -indirmont of a foreism 


PART XIV. SECT. 1. 

t. What is a foreign Judgment — 
" Call order ** made by English Court of 
Chancery. — Cts. In Inrlia treat a 
“call order*' made by ct. ol Ch. In 
England upon a contributory of a co. 
registered in Engiund & being wound xip 
under authority of the Ct. of Ch. as a 
foreign jmigniont. — London, Bombay 
& Mediteiikankan Bank v. Hormas.u 
Pbstanjf Framjx (1871). 8 Bom. O. C. 
200.— IND. 

a. — - Decree for account made 
oy English Court of Chancery . \ — 


Creditors of a resident in Ireland lllod 
a bill In tiie English Ct. of Ch., & 
obtained a decree for an account : — • 
Held : the proceedings in the English 
Ct. of Cli. were in the nature ot a foreign 
judgment, & wore to be treated os such 
in Ireland. — Houlditoh v. Donkgal 
(1834), 2 Cl. & Fin. 470 ; 8 Bll. N. S. 
301.— IR. 

PART XIV. SECT. 2. SUB-SECT. 2.— A 

1034 1. Presumption in fav&ur of 
jurisdiction.}— A declaration on a 
judgment ot the High CJt. of Justice, 
Exch. Dlv., omitted to state that it 


waj duly constituted :—Held : the 
dwlaration was good— Beer v. 
Pa'CTRIOK (1880), 1 N. S. W. L. R. 1j7. 
— AUS. 

1 034 ii. . 1 — In construing an order 

of a foreign ct. made under authority 
of an Act of Parliament, the domoatio 
ot. will be slow to inquire mto the 
question of the foreign ot.’8 juTisdlotlon 
to make the order, & will construe 
such order, if possible, In a way most 
favourable to wio JuriacUotion of that 
ot . — Re Annand (1888), 14 V. L. R. 
1009.— AUS. 
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ct. by cts. of this country is that primd facie the 
foreign ct. will be ^ven credit for having acted 
properly So within its jurisdiction if the persons 
affected are citizens of the country where the 
judgment is given. The burden of showing want 
of jurisdiction lies on those who impeach the 
judgment^ which can only be done by showing 
either that by law there is no jurisdiction, or that 
the judgment is contrary to natural justice. — 
Walker v. Mahon (1886), 2 T. L. R. 648, 0. A. 

1088. .] — The order of a Master in Lunacy 

in England is primd fade evidence of the facts 
stated therein. So if uncontradicted ought to be 
regarded as sufficient evidence, being made by a 
competent tribunal in a matter within its juris- 
diction, not only in this country, but in all His 
Majesty’s dominions. — Harvey v. R., [1901] A. C. 
601 ; 70 L. J. P. C. 107 ; 84 L. T. 849 ; 17 T. L. R. 
601, P. C. 

Annotaiion: — Mentd. Hill v. Clifford, Clifford v. Timms, 

Clifford V. Phillips, [1907] 2 Cb. 236. 

1039. Essentials to establishment of Jurisdiction.] 

— (1 ) To a declaration in a case for an injury done 
to pltf.’s ship on the high seas by deft.’s ship, then 
being under the care, dSrection, So management of 
certain mariners So servants of deft., by their 
negligence, deft, pleaded, that the ship ran foul 
of pltf.’s ship on the high seas, out of the BritLsh 
dominions ; that at that time deft, was. So still 
is, a subject of France, So a holder So proprietor 
of shares in, So acting director of, a society or co. 
established in France, according to the laws of 
that kingdom, So that, at the time of the collision, 
the co. were the owners of the ship. So by their 
mariners So servants, did commit the above 
grievances ; So that deft, never was possessed of 
or interested in the ship otherwise than as holder 
So proprietor of shares ; So that, by the law of 
France, deft, was not responsible for or liable to 
be sued or impleaded individually, or in his own 
name or person, in respect of the causes of action, 
but the CO. alone, or the master or person in com- 
mand of the ship for the time being, was responsible 
for So liable to bo sued So that deft, never was 
master, or in command of the ship : — Held : if 
this plea was to be construed as meaning to aver, 
that by the law of France deft, was not liable for 
the acts of the master, but that a body established 
by that law. So in the nature of an English corpn., 
were the proprietors of the vessel, So alone liable 
for the acts of the master, the plea was a good 
defence to the action, but if the plea meant only, 
that in the French cts. the mode of proceeding 
would be to sue deft, jointly with the other share- 
holders of the co., under the name of their assocn., 
the plea was bad. 

(2) Deft, also pleaded that the co. sued pltf. in 
the Commercial ct. of Havre according to the law 
of France, where pltf. defended So was condemned 
in damages, So that by the law of France, the 
judgment so recovered in the French ct. was an 
absolute So final bar to any action by pltf. against 
deft, in respect of the grievances & causes of 
action ; — Held : the plea was bad in form, for not 
commencing So concluding by way of estoppel. So 
in substance, for not showing that pltf. was a 
French subject, or resident or present in France 
when the suit at Havre was commenced, so that 
ho might be bound, by reason of allegiance, or 
domicU, or temporary presence, by a decision of 
the French ct. Qu. : whether, even with such 
allegations, the plea would have been a bar to the 
action. 

(3) The pleas do not state that pltf. was a 
French subject, or resiant or even present in 
France when the suit began so as to bo bound by 


reason of allegiance, or domicil, or temporary 
presence by a decision of a French ct.. So he did 
not select the tribunal So sue as pltf. in any of 
which cases the determination might have bound 
him. (per cuR.) — General Steam Navigation 
C o. V. Goillou (1843), 11 M. & W. 877 ; 13 
L. J. Ex. 168 ; 152 E. R. 1061. 

Annotations: — As to (1) Apld. The M. Moxham (1876), 1 

P. D. 107. field. The Zollvereln (1850), 27 L. T. O. S. 

100 ; Newby v. Colts Patent Firearms Co. (1872), L. R. 

7 Q. B. 293 ; Chartered Mercantile Bank of India v. 

Nothorlands Steam Navigation Co. (1883), 10 Q. B. D. 

521. As to (2) Consd. Schibsby v. Wostenhols (1870), 

L. R. 6 Q. B. 155. field. Voinet v. Barrett (1885), Cab. Sc 

El. 5.54. OeneraXly, Mentd. Oammeil v, Sowell (1800), 

5 H. & N. 728. 

1040. .] — The cts. of this country consider 

deft, bound where he is a subject of the foreim 
country in which the judgment has been obtained ; 
where he was resident in the foreign country when 
the action began ; where deft, in the character of 
pltf. has selected the forum in which he is after- 
wards sued ; where he has voluntarily appeared ; 
where ho has contracted to submit himself to the 
jorum in which the judgment was obtained, &, 
possibly, where deft, has real estate within the 
foreign jurisdiction, in respect of which the cause 
of action arose whilst he was within that juris- 
diction (Fry, j.). — Rousillon v. Rousillon, No, 
740, ante. 

1041. .] — In actions in personam there are 

five cases in which the cts. of this country will 
enforce a foreign judgment : (1) Where deft, is a 
subject of the foreign country in which the judg- 
ment has been obtained ; (2) where ho was resident 
in the foreign country when the action began ; 
(3) where deft, in the character of pltf. has selected 
the forum in which he is afterwards sued ; (4) 
where he has voluntarily appeared ; & (5) where 
he has contracted to submit himself to the forum 
in which the judgment was obtained (Buckley, 
L.J.). — Emanuel v. Symon, No. 1052, post. 

1042. Absence of Jurisdiction — ^Effect of — 
Generally.] — By an Act of the colonial legislature 
of New South Wales, it was provided that a 
banking co. should sue So be sued in the name of 
its chairman, So that execution on any judgment 
against the co. might be issued against the property 
of any member for the time being, in like manner 
as if such judgment had been obtained against 
such member personally. In assumps^it against 
a member of the co. on a judgment obtained in the 
colony against the chairman: — Held: (1) the 
colonial legislature had authority to pass the Act, 
So there was nothing repugnant to the law of 
England, or to natural justice, in enacting that 
actions on contracts made by the co. in the colony, 
instead of being brought against the shareholders 
inffividually, should be brought against the chair- 
man whom they had appointed to represent them ; 
(2) a judgment recovered in such an action, after 
service of process on the chairman, had the same 
effect beyond the territory of the colony which it 
would have had if deft, had been personally served 
with process So he being a party to the record, the 
recovery had been personally against him ; (3) 
although in an action on a foreign or colonial 
judgment the judgment is examinable to a certain 
extent, as, for the purpose of showing want of 
jurisdiction, or that deft, was not summoned, or 
that the judgment was fraudulently obtained, yet 
such judgment is not examinable upon the merits, 
as, for the purpose of showing that the contract 
sued upon was not made, or was procured by 
fraud or that the judgment was erroneous. 

(4) The question whether the judgment of a 
colonial ct. is a foreign judgment discussed. (See 
No. 1027, ante.) — ^Bank of Australasia v. Nias 
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Sect 2 . — Eaaentiale to reco^iHon of foreign judg- 
menta: Sub-aect 2, A,, B, cfe C. ] 

(1851), 16 Q. B. 717; 20 L. J. Q. B. 284; 16 
L. T, O. S. 483 ; 15 Jur. 967 ; 117 E. R. 1055. 

Annotations: — As to (1) FoUd. Kelsall v. Marshall (1856)f 
1 C. B. N. S. 241. As to (2) Consd. Gopia v. Adamson, 
Oopln V. Stracban (1874), L. R. 0 Exch. 345 ; Ilisdon Iron 
& Locomotive Works v, Furness, [1906] 1 K. B. 49. 
As to (3) Consd. Beiniers t). Druce (1857), 23 Beav. 145 ; 
Apld. ^stiique r. Behrens (1861), 3 S. & S. 709. Consd. 
Hcott V. Pllklngton (1862), 2 B. & S. 11 : Simpson v. Fogo 
(1863), 1 Hem. & M. 195 ; Godard t». Gray (1870), L. R. 
u Q. B. 139 ; Ochsenbeln v. PapeUer (1873), 8 Ch. App. 
605 ; Voiiiet e. Barrett (1885), Cab. & El. 554 ; Vadola v, 
Lawes (1890), 25 Q. B. D. 310. Enid. Robinson e. 
Fenner, [1913] 3 K. B. 835. Refd. 'Hiompson v. Bell 
(1854), 3 K. &; B. 236 ; Barber e. Lamb (1860), 8 O. B. N. S. 
95 ; Lang c. Purves (^1862), 15 Moo. P. C. C. 389 ; Philpott 
V, Adams (1862), 7 U. & N. 888 : Vanquelln v. Boiiard 
(1803), 15 O. B. N. 8. 341 ; Ellis «. M‘Henry (1871). 
L. R 6 C. P. 228 ; AboiilolT v. Oppenhelmer (1882), 10 

8 . B. I). 295 ; Re Trufort, Traflord v. Blano (1887), 36 
h. 1). 600. 

1043. '.] — Reimers V. Druce, 

No. 1028, ante. 

1044. *.]““( 1) Pltf., the widow of 

a French subject, was, according to the laws of 
France, donee of the universality of the real & 
personal estates belonging to the succession of her 
late husband & his rights & liabilities thereupon 
became vested in her & she became entitled to 
enforce those rights in her own name. She sub- 
sequently paid to the indorsee of bills drawn & 
indorsed by deceased & accepted by deft, the 
amount due upon them, & recovered judgment 
against deft, for the amount in a ct. of competent 
jurisdiction in France : — Held : pltf. was entitled 
to sue deft, in England in her own name, without 
having first taken out administration in England 
to her deceased husband. 

(2) The judgment of a foreign ct. may bo im- 
peached in this country by an averment of any 
facts showing that the ct. was not a ct. of com- 
petent jurisdiction, but not by an averment of 
facts which might have been set up by way of 
defence in the foreign ct. & might have been tried 
& decided there. — Vanquelin v. Bouahd (1863), 
15 C. B. N. S . 341 ; 3 New Rep. 122 ; 33 L. J. 0. P. 
78 ; 9 L. T. 582 ; 10 Jur. N. S. 566 ; 12 W. R. 
128 ; 143 E. R. 817. 

Annotations : — As to (2) Consd. Pemberton v. Hughes, [1899] 
1 Oil. 781. Refd. E[lis V, McHenry (1871), L. U. 6 C. P. 
228. 

In particular instances.] — See Sub- 
sect. 2, B.-O., post. 

B. Defendant not Subject of Foreign Country. 

1046. Meaning of “ subject ” — Person born in 
British colony — Whether “ subject " of colony.] — 

The fact that a person is born in a British colony 
does not make him a subject of that colony, so 
as to make a judgment recovered against him in his 
absence in the colonial ct. enforceable in this 
country. 

Deft, was born in the Colony of Victoria, 
Australia, & resided for twenty-six years there 
until 1890, when ho came to live in England. 


Neither of his parents was bom in Victoria. 
Since 1800 he visited Victoria on several occasions, 
the last being in 1906. In 1911 pltfs. issued a 
writ against him in the Supreme Ut. of Victoria 
to recover a sum of money as being due on accounts 
stated. The writ was served on deft, in England, 
but he did not appear, & pltfs. signed judgment 
in the ct. of Victoria gainst him in default of 
appearance. In an action in England upon the 
judgment, pltfs. contended that, as deft, was born 
in Victoria, he was a subject of that Colony, & 
that therefore the judgment was enforceable here : 
— Held : deft, was a subject of the King, & not a 
subject of Victoria so as to render the judgment 
recovered against him in his absence binding upon 
him in this country, & the judgment was not 
enforceable here. — Gibson (Gavin) & Co., Ltd. v, 
Gibson, [1913] 3 K. B. 379 ; 82 L. J. K. B. 1315 ; 
109 L. T. 446 ; 29 T. L. R. 666. 

1046. Judgment not recognised.] — General 
Steam Navigation Co. v. Guillou, No. 1039, 
ante. 

1047. .] — Walker v. Mahon, No. 1037, 

anie. 

1048. Judgment recovered in defendant’s 
absence.] — In an action upon the judgment of a 
French ct., given against defts. for default of 
appearance, pltfs. were Danes resident in France, 
& defts. were Danes resident in London, carrying 
on business there, &> having no property in France, 
& the contract in respect of which the judgment 
was obtained was not made in France. By the 
law of France a French subject may sue a foreigner 
thoujjh not resident in France, & for this imrpose 
an alien, if resident in France, is considered by the 
French law as a French subject. The mode of 
citation is by serving the summons on the Pro- 
cureur Imperial. The practice of the Imperial 
Govt, is to forward the summons thus served to 
the consulate of the country where deft, is resident, 
with directions to intimate the summons, if 
practicable, to deft. ; but this is not required by 
law, & only done from a regard to fair dealing. 
The French consulate in Loudon served defts. 
with a copy of the citation, but defts. in no way 
interfered in the proceedings in Franco : — Held : 
(1) the true ^>rinciple on wffloh foreign judgments 
are enforced in England is, that there is a duty or 
obligation to submit to the decree of a ct. of 
comi^etcnt jurisdiction, <fc anything which negatives 
that duty is a defence to the action ; (2) defts., not 
being at the commencement of the suit French 
subjects, nor owing temporary allegiance to France, 
nor having been there when the obligation was 
contracted, nor in any way interfered in the pro- 
ceedings, were not subject to the jurisdiction of 
the French cts. ; (3) they were under no obligation 
to submit to a jurisdiction which these cts. assumed 
to exercise over absent foreigners, & conse- 
quently the judgment could not be enforced in this 
country. 

(4) Senible : if at the time the obligation was 
contracted deft, were within the foreign country 
but left it before the suit was instituted, he would 


PART XIV. SECT. 2, SUB-SECT. 2.— B. 

1046 I. Judtnnent not recognised .] — 
Juclffmout was srivon against Uaft. iu 
O., he was served in British Columhia, 
whore he resided & was domiciled. 
Pltf. sued in British Columbia on this 
indfirment : — Held : deft, was not 
Bubjoct to the O. CJts. — Wau^h v. 
Hkkman (1908), 13 B. C. R. 314.— 
CAN. 

1046 ii. . ] — The mere making of a 

contract within the jurisdiction of a 
foreign ct. does not necessarily render 
that ct. competent to adjudicate upon 


all- the obligatory relations which flow 
directly or indirectly from It. — 
MaTHAPPA V. ClIELLAPPA (1876), 
I. L. H. 1 Mad. 196.— IND. 

1048 i. Judgmemi recovered in 

defendanVs absence .] — ^An ex p. judg- 
ment of a French ct. against a native 
of British India not residing in French 
territory upon a cause of action wliich 
arose in British India imposes no duty 
on deft, to pay the amount decreed 
BO us to bar a suit in British India. — 
Hindr & Co. V. PoN?rATn Brayan 
(1880). I. L. R. 4 359.— IND. 


1048 ii. .]— OiraiSTiBN v. 

Dklankey (1889), I. L. R. 26 Calc, 
931 ; 3 O. W. N. 614.— IND. 

1048 iii. — .] — ^A judgment of 

a foreign ot.. obtained In default of 
appearance against a deft., cannot 
be enforced in a ot. in British India, 
whore the deft, at the time Die suit 
oommeuoed was not a subjeot of. nor 
lesldent in, the coimtry in which judg- 
ment was ob tabled. — Kabbim Maaioo- 
JFR V. isuF Mahomed Sulliman (1902), 
I. L. R. 29 Calc. 609 ; 6 0. W. N, 829. 
—IND. 
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be bound by the judgment. — S ohibsby v. Wbstbn- 
HOLZ (1870), L. R. 6 Q. B. 165 ; 40 L. J. Q. B. 73 ; 
24 L. T. 93 ; 19 W. R. 687. 

Annotations: — 4s io (1) Gonsd* Copln w. Adamson, Cktpin 
Strachan (1874), L. R. 9 Kxoh. 346 ; Moyor v. KalU (187C), 
1 0. P. i). 358. Cozud. & Distd. Housillon v. Rousillon 
(1880), 11 Ch. D. 351. Distd. Volnot v. Barrotl (1886), 
65 h, J. Q. D. 39. Consd. Nouviou v. Froeman (1889), 
15 App. Cas. 1 ; Gibson v. Gibson, [1913] 3 K. B. 379 ; 
Harris v. Taylor, [1915] 2 K. B. 580. Reid. AbouloiT v. 
Oppenhoimer (1882), 10 Q. B. I). 295 ; Oozat v, Brogden 
U894), 63 L. J. Q. B. 32^ PemboriOD v. Hughos, [1^899] 
1 Cb. 781 ; Peyerlck v. Hubbard (1902), 71 L. J. K. B. 
609 ; Rayment v. Rayment & Stuart, Chapinan v. Chap- 
man Sc Buist. [1910] P. 271. Aa to (2) Refd. Meek v. 
Wondt (1888), 21 Q. B. D. 120. Ash (3) Polld. Turn- 
bull V, Walker (1892), 67 L. T. 767. Reid. Bouohot v. 
Tullodgo (] 894), 11 T. L. R. 87. AatoU) Coztsd. & Ezpld. 
Gurdyal Singh e. Faridkote, [1894] A. C. 670. Consd. 
Emanuel v. Symon, [1908] 1 K. B. 302. Oenerally, Reid. 
Ochsenbeln v. Papeller (1873), 8 Oh. App. 695 ; Re Trufort, 
Trafford v. Blano (1887), 36 Ch. D. 600 ; Fracis, Times v. 
Carr (1899), 81 L. T. 50; The Duplelx, [1912] P. 8. 
Mentd. H. v. L. G. Board, £lxp. Arildge, [1914] 1 K. B. 160. 

1049. .] — To an action on a French 

judgment deft, pleaded, (a) he was not duly 
served with process, he had no notice of the 
alleged action, & ho had no opportunity, according 
to the law, rules & regulations of the foreign ct. 
in which the judgment was obtained, of defending 
himself ; (b) the action upon which the judgment 
was obtained was upon a contract entered into in 
this country & not elsewhere, before the judgment 
he was never resident or domiciled within the 
jurisdiction of the ct., nor was he a native of 
France, nor did he ever owe allegiance to that 
country, nor was he at the time of contracting the 
alleged obligation in Prance or within the juris- 
diction of the ct. i -IIeld: the first of these two 
pleas was bad ; & the second good. — Duflos v, 
BuiiLlNGllAM (187(5), 34 L. T. 688. 

Annotation : — Reid. Voiuot v. Barrotfc (1885), 55 L. J. Q. B. 
39. 

1050. ,] — llOUSILLON V. RoUSILLON, 

No. 740, ante. 

1051. -.] — Gurdyal Singh (Sirdar) 
v. Faridkote (Rajah), No. 3, ante. 

1052. .] — Neither the fact of possessing 

property situate in a foreign country nor the fact 
of entering into a contract of partnership in that 
country to deal witli that property is sullicient to 
give the cts. of the foreign country jurisdiction 
in an action in personam over a British subject not 
resident in the foreign country at the date of the 


action, who has neither appeared to the process 
nor expressly agreed to submit to the jurisdiction 
of the foreign ct. 

In 1895 deft., who was then residing & carrying 
on business in Western Australia, entered into a 
partnership for the working of a gold mine situate 
in the Colony & owned by the partnership. Deft, 
ceased to carry on business in Western Australia, 
& in 1899 loft the Colony permanently & came to 
live in England. In 1901 pltfs., being partners 
other than deft., brought an action in Western 
Australia claiming a decree for dissolution of the 
partnership, sale of the mine & taking of the 
partnership accounts. The writ was served on 
deft, in England, but he entered no appearance, 6c 
took no step to defend the action. The ct. decreed 
a dissolution of tlio partnership & the sale of the 
mine, & on taking accounts found a sum to be 
due from the partnership. Pltfs. paid the sum, & 
brought an action in England to recover the share 
which they alleged to be due from deft. : — Held : 
deft., not being domiciled in Western Australia, 
nor resident there at the date of the action in that 
Colony, & not having appeared io the process 
or expressly agreed to submit to the jurisdiction 
of that ct., was not bound by its finding or decree, 
& the action in this country, which was based on 
that finding & decree, could not be maintained. — 
Emanuel v. Symon, [1908j 1 K. B. 302 ; 77 
L. J. K. B. 180 ; 98 L. T. 301 ; 24 T. L. R. 85, 
O. A. 

Annoiationa : — Oonsd. Gibson p. Gibson, [1913] 3 R. B. 

379 ; Phillips v. Batho, [1913] 3 K. B. 25 ; Harris v. 

Taylor (1914). Ill L. T. 564. 

1063. J —Gibson (Oavjn) & Co., 

Ltd. V. Gibson, No. 1045, ante. 

C. Defendant not Resident in Foreign Country. 

1054. Judgment not recognised — Judgment re- 
covered in defendant’s absence.] — No action ynll lie 
upon a foreign judgment on the face of which it 
appears that deft., not resident within the juris- 
diction of the foreign ct., was neither served with 
process nor came in to defend the action. 

The law will not raise an assumpsit upon a judg- 
ment obtained by default in one of the colonies 
against a party wlio upon the face of the proceed- 
ings appeared only to have been summoned by 
nailing up a copy of the declaration on the court 
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1054 i. Judgment not rcco(tniaed — 
Judgment recovered in defendanVs 
abaencc.] — -In a personal action whore 
certain causes of jurisdiction do not 
apply, a decree pronounced in abaentem 
by a lorelijn ct., to tho jurisdiction of 
wliicb deft, lias not In any way sub- 
mitted himself. Is an absolute nullity. — 
Sekqner V. Marks (1895), 21 V. Xj. R. 
491.— AUS. 

1054 ii. .] — Jud^enthad 

been obtained In Q. ; service of the 
writ had been effected by advertise- 
ment. Deft, never resided in or 
carried on biiBlnoss in Q., & had no 
personal knowledge of tho proceedings, 
in an action on the judgment : — Held : 
deft, was not bound by it. — S ohneideu 
V. Woodworth (1844), 1 Man. L. U, 
41.“~CAN. 

1054 iii.- '• ] — No action wlU lie 

on a foreign judgment, if dofts. wore 
not resident within tho Juiisdlctlon of 
tho foreign Court & had no property 
or ageiit there, & wore neither served 
with process in the foreign country 
nor defended the suit; though the 
judgment may have been obtained 
aw-ording to tho practice of the foreign 
ot. — C yu V. Sanfaoon (1853), 2 All. 
641.— CAN. 

1064 iv. .] — In an action on 


a foreign Judgment, deft, was i\ot, at 
coinineucomont of foreign action or 
previously, residout or domiciled within 
the jurisdiction of tho foreigm ct., 
or a subject of that country, & ho 
was not served with process in tho 
action, & had no notice of it or oppor- 
tunity of defending himself : — Held : 
tho judgment would not be recognised. 
— Beaty v. Cromwell (1883), 9 

P. K. 547.— CAN. 

1064 V. .] — In an action to 

enforce a personal judgment obtained In 
Dak., it appeared that deft, had been 
born in Wis., had been living, at the 
time of judgmont. Sc for many years 
previously, in N.W. Territories, & had 
not appeared in Dak. ct. or submitted 
to its jurisdiction: — Held: deft. W’aa 
not bound by judgnmnt. — Dakota 
Lumber Co. v. Rindekkneoht (1905), 
6 Terr. L. R. 210 : 1 W. L. R. 481 ; 
2 W. L. R. 275.— CAN. 

1064 vl, — — .] — ^lu an action 

brought In O. upon a Judgmont 
recovered In Queooo, against an 
incorporated oo., who, at the time tho 
action was begun, had no oftioo or 
agent in Quebec: — Held: the judg- 
mont in Quebec must bo treated in O. 
as a nullity. — Vbzina v. Will H. 
NEWftOMK Co. (1907), JO O. W. U. 17; 
14 O. L. K. 658.— CAN. 


1054 vii. .] — Pltf. brought 

action on a judgment recovered by 
him against deft, in N.W. Territories. 
At tho time of conmiencing prooeodlngs 
leading up to judgment he was not a 
residout within N.W. Territories nor 
was ho a subjoot or citizen of tbo 
N.W. Territories : — Held : the action 
must be dismissed. — M cLorq v. Stan- 
NiNG (1908), 7 W. L. R. 701.— CAN. 

1054 vUi. -.1 — ^A foreign judg- 

ment obtained by default against one 
who, at the time of the foreign action, 
was a resident of Alta., & was served 
with process in tho foreign action In 
Alta., will not be enforced in Alta. — 
Bklooubto. Noel (1913), 23 W. L. R. 
368 ; 3 W. W. It. 926 ; 9 D. L. R. 
788.— CAN. 

1054 ix. .1 — Davidson e. 

Sharpe (1920), 1 W. W. R. 888 ; 52 
D. L. R. 186 ; 60 S. C. R. 72.— CAN. 

1054 X. .]— A Scotch decree 

on an arrestment juriaditiionia 
fvndandm cauad against a deft, not 
prosont iu Sootlana, Sc who did not 
appear in the suit, does not create any 
personal liability In Ireland . — lie 
LiTTUfia (1847), 10 I. Eq. R. 275.— 
IR. 

1054x1. .] — judgment of a 

foreign ot. obtained on default of 
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house door, it not appearing that he had ever been 
present in the colony or subject to the jurisdiction 
of the colonial ct. at the time of the suit com- 
menced or afterwards. — Buchanan v, Rucker 
(1808), 9 East, 192 ; 103 B. R. 640. 

Annotations : — Cozuid. Bon v» Llppman (1837), 6 CL Sc Fin. 1 : 
^hibsby V. Westonholx (1870), L. R. 6 Q. B. 155 : Abouloli 
V. Oppenhcimer (1882), 10 Q. B. D. 295. Ditid. Gibson 
V. Gibson, [1913] 3 K. B. 379. Refd. Douglas v. Forrest 
(1828), 4 Bing. 68G ; Houlditch v, Donegal (1834), 8 
Bli. N. 8. 301 : Cowan v. Braldwood (1840), 1 Man. & G. 
882 ; Ricardo v. Garcias (1845), 12 Cl. k f'in. 368 ; Sheehy 
V. Professional LUo Insco. (1857), 4 Jur. N. S. 27 : Cookney 
o. Anderson (1863), 1 De G. J. Sc Sm. 365 : Siznoson v. 
Fogo (1863), 1 Hem. & M. 195 : Foley v. Mailiardet (1864), 
1 De G. J. Sc Sm. 389 ; Castrique v, Imrie (1870), L. R« 
4 H. L. 414; Turnbull v. Walker (1892), 67 L. T. 767; 
Pemberton v. Hughes, [1899] 1 Ch. 781. Mentd. Sadler 
V. Robins (1808), 1 Camp. 253 ; Guinness v. Carroll (1830), 
1 B. & Ad. 459 ; Wildes v. Russell (1866), Har. & Ruth. 
689 ; Liverpool Marine Credit Co. v. Hunter (1867), 36 
L. J. Ch. 567 ; R. t>. L. G. Board, hJx p, Arlidge, [1914] 
1 K. B. 160. 

1055, ,] — A party here is not bound 

by a colonial judgment, unless it appear that 
cither he was summoned, or it be proved that he 
was once resident within the jurisdiction ; & it is 
not sufficient that on the face of the proceedings, 
he is described to be an absentee, — Cavan v. 
Stewart (1816), 1 Stark. 626, N. P. 

AnnotaiionB : — Befd. Douglas v. Forrest (1828), 4 Bing. 
686 ; Turnbull u. Walker (1892), 67 L. T. 707 ; Gibson u. 
Gibson, [1913] 3 K. B. 379. Mentd. Alreton v. Davis 
(1833), 3 Moo. Sc S. 138. 

1056, — Cowan v, Braidwood, 
No. 1083, post 

1057, - .,] — ScHiBSBY V. Westenholz, 

No. 1048, ante. 

1068. .] — Duflos V. Burlingiiam, No. 

1049, ante. 

1059. -.] — Rousillon v. Rousillon, 
No. 740, ante. 

1060. '.] — An action was brought in 

this country upon a judgment obtained by pltfs, 
against defts. in a New Zealand ct. The writ & 
statement of claim in the action were served upon 
defts. in England, but they did not appear, & 
judgment was given against them in default of 
appearance. Defts. were not natives of New 
Zealand Sc were not resident or domiciled there ; — 
Held : as there was no appearance, & no sub- 
mission by defts. to the jurisdiction of the ct., & 
as they were not resident or domiciled in that 
country, the judgment of the ct. was without 
jurisdiction, & could not be sued upon in this 
country. — Turnbull v. Walker (1892), 07 L. T. 
707 ; 9 T. L. R. 99 ; 37 Sol. Jo. 81 ; 5 R. 132. 

Annotations : — Distd. Gibson v. Gibson, [1913] 3 K. B. 379. 
Refd. Phillips v. Batho, [1913] 3 K. B. 26. 

1061. -.] — Guedyal Singh (Sirdar) v. 
Faridkote (Rajah), No. 3, ante. 

1062. .] — Emanuel v. Symon, No. 

1062, ante. 

1063. .] — Deft, was sued on a decree 


pronounced by a judge in Poona. Process was 
issued in that ot. on Dec. 1, 1906, Ss reached 
deft, about Christmas, 1906, & required him to 
enter ^ appearance before Jan. 7, 1907. Deft, was 
domiciled & resident in this country when the 
summons reached him. Sc had no opportunity of 
entering an appearance within the time specified. 
It was stated on the face of the decree that deft, 
had ceased to be domiciled in India in 1900 ; — Held : 
the decree could not be enforced in an English 
ct. — J apper V. Williams (1908), 26 T. L. R. 12. 

1064. .] — General Steam Navigation Co. 

V, Guillou, No. 1039, ante. 

1065. Judgment recognised — Defendant served 
when temporarily resident in foreign country.] — 
Deft, duly served with process while temporarily 
present in a foreign country is amenable to the 
jurisdiction of its cts. so as to be bound by their 
judgment. The cts. of this country will enforce a 
judgment so obtained. — C arrick v. Hancock 
( 1896), 12 T. L. R. 69 ; 40 Sol. Jo. 157. 

Annotation : — Consd. Harris v. Taylor, [1915] 2 K. B. 580. 

D. Defendant not having selected Forum. 

See Nos. 1039, 1052, ante. 

B. Defendant not having appeared voluntarily. 

No appearance by defendant — Judgment not 
recognised.] — See Nos. 1054-1003, ante. 

1066. Sufficiency of appearance — Appearance by 
attorney — Defendant not living within Jurisdiction.] 

— ^An action may be maintained upon a foreign 
judgment obtained by default, which states that 
deft, appeared by attorney, without proving that 
the attorney mentioned had authority to appear, 
or that deft, was living within the jurisdiction of 
the foreign ct. — ^M olony v. Gibbons (1810), 2 
Camp. 502, N. P. 

1067. Whether appearance voluntary or in- 
voluntary — Appearance to protect property from 
seizure.] — Gaboriau v. Maxwell (1908), Times, 
Dec. 12. 

1068. ; Appearance to obtain release of 

property.] — It is no answer to an action upon a 
judgment of a foreign ct. given against deft, wlio 
is not resident or domiciled in or under allegiance 
to the foi*eign country, that deft, only entered an 
appearance to the process of the foreign ct. in order 
to protect from seizure property of his which may be 
in or which may thereafter come into iliat country. 
Such an appearance is voluntary, & is not an 
appearance under duress, as is an appearance when 
the foreign ct. has before appearance seized 
property of deft., so that he appears in order to 
release Sc protect property so seized in the foreign 
country before appearance. — V oinet v. Barrett 
(1885), 56 L. J. Q. B. 39 ; 34 W. R. 101 ; 2 
T. L. R. 122, O. A. 

Annotations : — €ODsd. Bolssldre v. Brockner (1889), 6 T. L. R. 

85. Refd. The Dupleix, [1912] P. 8; Guiard v. De 

Clermont & Donner, [1914] 3 K. B. 145. 


appearance of deft, cannot bo enforced 
under Supreme Ct. Act. 1882, when 
deft, at the time when the action was 
commenced was not resident In the 
country in which the judgment was 
obtained. — ^Waliaoe v. Bastings 
(1899), 18 N. Z. L. R. 639.— N.2. 

1054 adi. .] — No action can 

be maintained upon a foreign iudgmout 
unless the ct. rendering the judgment 
had jurisdiction of tne defendant’s 
person, Sc an attachment of the defend- 
ant’s property by the foreign ct. docs 
not of Itself give such ct. jurisdiction 
of defendant’s person. — Acutt, Blainb 
Sc Co. V. Colonial Marine Asbubance 
Co. (1882). 1 S. C. 402.-- S. AF. 


1054 xiii. -Mendelssohn 

V. Mendelssohn’s Executor, [1908] 
T. H. 100.— S. AF, 
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b. Suffldencv of appearance — 
Appearance hy attorney — Jkither ad- 
mission — Or waive ^f personal service.] 
— Turcottk V. Dawson (1879), 30 
0. P. 23.— CAN. 

0 . Unauthorised hy 

defendant — Resident within jurisdiction. ] 
— ^A judgment was recovered against 
B. in a foreign ct. on which action was 
brought In Sask. In the original 


action B. was not resident within the 
ct.’s Jurisdiction but had been served 
with process there Sc an appearance 
entered for him by an attorney having 
no authority so to act : — Held : B. 
had not submitted to the foreign ct.*8 
J .irisdiction. — R ead v. Ferguson 
(1912), 22 W. L. K, 751.— CAN. 

1067 i. Whether appearance voluntary 
or involuntary — Appearance to protect 
property from seizure.] — Appearance is 
not voluntary. If made oiDy to save 
property wliloh is in the hands of a 
foreign tribunal. — V keraraqhava At- 
tar V. Muga Sait (1914), I. L. R. 
39 Mad. 24.— INO. 
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1060. •.] — owners of a 

British ship, commenced an action in rent & caused 
a vessel within the jurisdiction to be arrested in 
respect of a collision on the high seas. The owners 
of the vessel an*ested were foreigners domiciled 
abroad* They appeared & obtained tlie release 
of their vessel by giving bail to the value of ship & 
freight. They then defended the action, denying 
their liability & counterclaiming for the damage 
they had sustained by reason of the collision. The 
foreign vessel was found alone to blame, & judg- 
ment was pronounced in the usual form condemning 
defts. & their bail in the amount of the damage 
sustatned by pltfs., together with the costs of the 
claim & counter-claim. Defts. moved to vary the 
decree by limiting it to the value of their vessel, 
freight &; costs : — Held : apart from any applica- 
tion for a statutory limitation of liability, the 
appearance of defts. being voluntary &* their 
proceedings in the action amounting to a sub- 
mission to the jurisdiction of the ct., they were 
personally liable to the full extent of pltfs.’ proved 
claim. — T hk Dupleix, [1912] P. 8 ; 81 L. .T. P. 9 ; 
106 L. T. 347 ; 27 T. L. B. 577 ; 12 Asp. M. L. C. 
122 . 

1070. Application to reopen Judgment 

by default — Under which conditional order of 
attachment issued.] — Pltf . who resided & carried on 
business in Paris, commenced proceedings in the 
Tribunal of Commerce of the Seine against defts., 
wlio were merchants carrying on business in 
London, for breach of contract. A notification of 
those proceedings was sent to the French Consul 
in Txmdon, who informed defts. that certain legal 
documents had been received by him for them Sc 
requested them to take them up. Defts., although 
they had reason to suspect to what the documents 
related, declined to take them. Thereafter judg- 
ment by default for damages & costs, was entered 
against defts. in the Tribunal of Commerce, & 
intimation thereof was given in the same way as in 
connection with the commencement of the x^ro- 
ceedings, but defts. took no notice thereof until 
pltf. obtained the issue of a saisic-arr^t or con- 
ditional order attaching any money belonging ^ 
them in the hands of the Cre^dit Lyonnais bank in 
Paris. Defts. had a sum of £4 or £8 due to them 
in the bank at the time, & the bank intimated to 
them that the saisie-arret had been issued, where- 
upon defts. filed an opposition in the Tribunal of 
Commerce asking that the default judgment should 
be reopened. The Tribunal of Commerce allowed 
the opposition, heard the case on the merits, & 
gave judgment for defts. with costs. Pltf. 
appealed to the Ct. of Appeal in Paris, & that ct. 
held that, the first judgment of tlie Tribunal of 
Commerce having been executed by pltf., defts.’ 
opposition was too late Sc therefore was not 
receivable, & accordingly pltf.’s appeal was 
allowed. Pltf. now sued on the judgment of the 
Ct. of Appeal restoring the first judgment of the 
Tribunal of Commerce : — Held : tlie judgment was 
enforceable inasmuch as (a) defts. had voluntarily 
appeared in the French proceedings, & (6) the 
judgment took its whole force & effect from the 
decision of the Ct. of Appeal & was not merely 

1072 i. Conditional appearance.} 

— MoB^ADDBN V. COliVILLK H\nohino 
Oo. (1916), 30 W. L. R. 909 ; 8 W. W. R. 

163.— CAN. 

d. Suhaequent plea to 

jurisdiction.} — A deft, domiciled In 
Alta, where aU his assets were, when 
sued In O. appeared there without 
prejudice to his right to dispute the 
ct.*8 jurisdiction, & subseouontly 
pleaded to the jurisdiction & also 

J. — VOL. XI. 


the original default judgment. — Ouiamd v. De 
Clermont & Donner, [1914] 3 K. B. 145 ; 83 
L. J. K. B. 1407 ; 111 L. T. 293 ; 30 T. L. B. 511. 

1071. Appearance under protest.] — 

BoissifeRE & Co. V, Brocknbr & Co. (1889), 6 
T. L. B. 85. 

Annotations : — Refd. Harris v. Taylor (1914), 111 L. T. 564. 

Mentd. R. v. L. G. Board, Ex p. ArlUlge, 11914) 1 K. B. 160. 

1072. ** Conditional appearance to set 

aside writ.] — Pltf. brought an action against deft, 
in the High Ct. of the Isle of Man claiming damages 
for criminal conversation with pltf.’s wife. Deft, 
was at no material time domiciled or resident in 
the Isle of Man. Pltf. obtained leave to serve 
deft, with a writ of summons out of the jurisdiction 
Sc deft, was duly served with a writ in England. 
Deft, subsequently appeared conditionally Sc 
applied to the ct. to set aside the order for service 
out of the jurisdiction Sc the writ on the ground 
(inter alia) that deft, was domiciled in England. 
The ct. dismissed the ax>plication. Deft, took no 
further part in the proceedings Sc pltf. eventually 
recovered judgment in the action for damages Sc 
costs. Pltf. then brought this action against deft, 
to enforce the judgment : — Held : deft, by reason 
of his application to the Isle of Man ct. had 
voluntarily submitted to the jurisdiction of that 
ct. Sc the judgment was enforceable against him in 
England. — Harris v. Taylor, [1915] 2 K. B. 580 ; 
84 L. J. K. B. 1839 ; 113 L. T. 221, 0. A. 

Annotation : — ^Refd. Moreland v. Eloy, Eley v. Moreland, 

11916) 1 K. B. 85. 

F. Defendant not having agreed to submit to 

Jurisdiction* 

No submission to Jurisdiction — Judgment not 
recognised.] — See No. 1060, ante* 

1073. What amounts to voluntary submission to 
Jurisdiction — Shareholder in foreign company — 
Bound by memorandum of association — To elect 
foreign domicil.] — To an action on a French judg- 
ment, deft, pleaded that he was not during the 
accruing of the cause of action or any part of the 
proceedings nor from thence hitherto resident in 
France, or within the jurisdiction of the ct., nor 
subject to the laws of France ; that he was never 
served with any process or notice whatever ; nor 
had ho apy notice whatever of any xiroceedings in 
the action ; nor did he appear in ct. or have any 
opportunity of defending himself against the claim, 
Sc the proceedings were taken in his absence, Sc 
without his knowledge, privity Sc consent. 
Reiilication, that deft, became a shareholder in a 
certain co. in France, subject to all the liabiliiios. 
Sc rights attaching thereto ; that deft, was resident 
in England, & by reason thereof, it became neces- 
sary by the law of France, for deft, to elect a 
domicil in France, at which the directors of the 
CO. might notify to him all proceedings relative to 
the co., or deft, as sucli shareholder ; that, by the 
law of France all legal proceedings affecting any 
party having his real domicil out of that kingdom, 
left for him at such elected domicil, were as valid 
as if left at his real domicil in France ; that deft, 
made election of domicil at a place in Paris, Sc gave 
notice thereof to pltfs. ; that the assets of the co, 
being insufficient to discharge their debts, deft, as 


upon the merits : — Held : by such 
procedure he had attorned to the 
jurisdiction of O. ct. & its judgment 
upon sucli issues would be srivon effect 
to in Alta. — Richardson v. Allen 
(1915), 34 W. L. R. 606 ; 10 W. W. 11. 
720.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2,— F. 

e. What amounts to voluntarp sub- 
mission U> jurisdiction — Entering appear- 


ance .} — Where deft, voluntarily appears 
in a foroigrn jurisdiction he at once ren- 
ders himself amenable to that jurisdic- 
tion, &. if a judflrniout bo afterwards ob- 
tained against him, without fraud, he has 
no dofenoo to such judffinent when sued 
upon it in the country of his residence. 

VlOTOUIAN Phillit-Stfphen Photo- 

Linio, ETC. Co. V, Davis (189^, 11 
N. S. W. L. R. 257 ; 7 N. S. W. W. N. 
9.~ AUS. 


G O 
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a shareholder, was, by the law of France liable to 
pay a certain sum, & to bo sued for same by pltfs. ; 
that pltfs., for the recovery thereof, caused a 
summons to be left at his elected domicil, requiring 
him to appear in ct. at a certain time & place ; 
that deft, did not appear, according to the exigency 
of the summons whereupon pltfs. recovered judg- 
ment by default. On special demurrer to the 
replication : — Held : (1) the facts stated in the 
replication afforded an answer to the plea ; (2) the 
word notice in the plea, meant actual notice alone, 
&, conse(iuently, the replication did not amount 
to an argumentative denial of that notice, but con- 
sisted of a statement of facts sliowing that no such 
notice need be given. — ^V allee v. ^Dumergue 
( 1849), 4 Exch. 290 ; 18 L. J, Ex. 398 ; 14 L. T. 
O. S. 108 ; 164 E. K. 1221. 

Annotation : — Oenerallv* Consd. Copin v. Adamson, Oopln t). 

Strachan (1874), L. R. 0 Exoh. 345. 

1074. .] — To a declaration 

claiming a sum recovered by a judgment in a 
French ct., deft, jjleaded that he was not a native of 
France, or at any time before judgment resident 
or domiciled within the jurisdiction of the French 
ct., or served with any process or summons in 
the suit, nor did he appear therein ; nor had he 
any notice oi* knowledge of any process or summons, 
or any proceedings in the suit, or any opportunity 
of defending himself. Replication, that deft, was 
the holder of shares in a co. having its legal domicil 
in Paris, & thereby became subject to all the 
liabilities, rights & privileges attaching or belonging 
to shareholders & in particular to the conditions 
contained in the statutes or articles of association. 
That by those statutes or articles, it was provided 
& agreed that all disputes arising during the 
liquidation of the co. between the shareholders of 
the co., the administrators, the comrs. or between 
the shareholders themselves, with respect to the 
affairs of the co., should be submitted to the juris- 
diction of the French ct. ; that every shareholder 
provoking a contest must elect a domicil at Paris, 
& in default election might be made for him at the 
office of the imperial procurator of the civil 
tribunal of the department in which the office of 
the CO. was situate, Sc that all summonses, etc., 
should be validly served at the domicil formally or 
impliedly chosen ; that the co. became bkijt., & 
by the law of Prance the amount unpaid upon 
deft.’s shares became payable to pltf. as the co.’s 
assignee in bkptcy. ; that deft, made default & 
provoked a contest ; that he never elected a 
domicil ; that pltf. thereui)on caused a summons 
to be served at the office, which summons required 
deft, to appear in the French ct. to answer to pltf.’s 
claim ; that by the law of France that office was 
the deft.’s implied domicil of election for the 
purpose of service, & the service was regular ; & 
that deft, was bound to appear, but did not, where- 
upon pltf. recovered judgment by default against 
him for the amount unpaid on his shares : — Held : 
the replication was good, although it did not allege 
that deft, ever had any notice or knowledge of the 
statutes or articles, or of their provisions. — C opin 
V* ADA3ISON (1876), 1 Ex. D. 17 ; 45 L. J, Q. B. 16 ; 
83 L. T. 660 ; 24 W. R. 85, C. A. 

Annotations : — Consd. Roasillon v. RoiiBlllon (1880), 14 
Ch. D. 361. FoUd. Feyerlck v. Hubbard 0902), 71 
L. J. E. B. 500. Refd. Rlsdon Iron Sc Locomotive Works 
V. Furness, [1906] 1 K. B. 49 ; Emanuel v, Symon, [19081 
1 K. B. 302. Mentd. Wood v. Woad (1874), 43 L. J. Ex. 
153 : Re Studer, JSx p. Chatteris (1875), 32 L. T. 290. 

1075. Clause In contract for settlement of 

disputes by specified Jurisdiction.] — A clause in a 
contract made between a British subject resident 


OP Laws. 

& domiciled in England Sc a foreigner that all 
disputes relating to the agreement Sc its fulfilment 
should be determined by the jurisdiction of the 
foreign country, gives the cts. of the foreign country 
jurisdiction to deal with such disputes, Sc to bind 
the British subject by a judgment of the foreign ct. 
duly given against him in default of his appearance, 
where all the requirements of the law of that foreign 
country as to citation, service of process Sc other- 
wise, have been complied with ; Sc an action upon 
such judgment may be maintained in the cts. of 
this country against the British subject. — Fey- 
ERTCK V. Hubbard (1902), 71 L. J. K. B. 609 ; 
86 L. T. 829 ; 60 W. R. 667 ; 18 T. L. R. 381 ; 46 
Sol. Jo. 318. 

Annotation: — Consd. Jeannot v, Fuerst (1909), 100 L. T. 

816 . 

1076. >.] — By agreement made between 
pltf. Sc defts., the latter obtained the exclusive sale 
in Great Britain Sc her Colonies of pltf.’s products 
for five years from Jan. 1, 1906, Sc defts. agreed to 
do business with pltf. to the amount of 10,000 
francs the first year, Sc 15,000 francs afterwards ; 
Sc in case of breach of contract to pay an indemnity 
of 6,000 francs, the French Tribunals of Commerce 
alone to have jurisdiction. On May 2, 1907, pltf. 
issued a writ in the Tribunal de Commerce de 
Lyon, requiring defts. to appear on June 4, 1907. 
The writ recited the agreement between the pai'ties, 
stated that the turnover for 1906 was only 796 
francs. Sc claimed the penalty of 6,000 francs. 
Service of the writ was, in accordance with the 
French Code of Civil Procedure, effected by leaving 
it at the office of the Procureur-Giniral on May 2. 
The writ was also sent to the French Consulate in 
London on May 31, & notice was given to defts. 
the some day. Defts. received the notice, but 
ignored it. On June 2, defts. not appearing before 
the Tribunal, the case was, without notice to them, 
adjourned till June 18, when it came on in their 
absence. Sc judgment by default was given for the 
anioimt claimed. Service of the judgment was 
effected by leaving it at the office of the Procureur- 
Giniral, Sc on Au^. 8 notice was given of it to defts. 
through the French Consulate in London & was 
ignored by them. In Nov. notice of the execution 
of the judgment Sc a certificate of nulla bona were 
sent to defts. Thereafter, pltfs. sued defts. in 
England on the French judgment : — Held : defts. 
were liable for the amount of the judgment, inas- 
much as (a) there was nothing in the proceedings 
before the French Tribunal that was contrary to 
natural justice, notwithstanding that the defen- 
dants were informed of the commencement of those 
proceedings at a time when it was practically im- 
possible for them to appear on the day named. Sc 
(6), there was in France a final judgment m exist- 
ence Sc binding on defts. at the time when the action 
was commenced in the English ct. — Jeannot v. 
Fuerst (1909), 100 L. T. 816 ; 25 T. L. R. 424 ; 
63 Bol. Jo. 449. 

1077. Of court awarding damages against 

shipowner — ^Appearance in court of another country 
to prevent arrest of ship.] — After a collision between 
a French vessel D. &; a British vessel 0., the C. 
proceeded to a Belgian port. The owners of the 
D., intending to bring an action in France against 
the owners of the 0., in respect of the collision, took 
proceedings in Belgium to arrest the O., as per- 
mitted by Belgian law, to answer the judgment 
which they might obtain in their action in France, 

Sc which might become enforceable in Belgium. 
The agents of the owners of the C. to prevent 
arrest, gave bail in the Belgian proceedings. 
Subsequently, the owners of the D. brought their 
intended action in France, Sc served notice of it 
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upon the owners of the 0. in the United Kingdom, 
but the owners of the 0. did not appear, & judgment 
went against them by default. Then the owners 
of the D. took further proceedings in Belgium to 
obtain a decree to make the E^pench judgment 
enforceable there. In those proceedings the 
owners of the C. appeared &; opposed the making 
of the decree, which was nevertheless made, but 
without jiny enquiry by the ct. into the merits of 
the collision : — Held : the conduct of the owners of 
the 0. in the Belgian proceedings did not amount 
to a submission to the jurisdiction of the French 
ct., & the rights of the parties In respect of the 
collision were not res jridicata^ so as to bar an 
action in this country by the owners of the C. 
against the owners of the D. in respect of the 
collision. — T ub Challenge & Duo d’Aumale, 
[1904] P. 41 ; 73 L. J. P. 2 ; 89 L. T. 481 ; 9 
Asp. M. L. C. 497 ; affd, on other grounds, [1905] 
P. 198, O. A. 

1078. Possession of real property in foreign 

country — Partner In firm In foreign country.] — 

Eivtanuel V, Symon, No. 1052, arde, 

1079. Application to set aside writ.] — 

IIabris V. Taylor, No. 1072, ante, 

1080. Instructions to counsel to appeal 

against decree.] — Deft., a domiciled Englishman, 
was a member of a firm carrying on business in 
Belgium. The members of the firm were declared 
bkpt. in the Belgian cts. Deft, instructed counsel 
to appeal against the decision of the Belgian cts., 
but his appeal was dismissed. An action was 
brougiit in England by the Belgian trustee in the 
bkjjcy. against deft, for a declaration that all deft.*s 
assets in this country were vested in the trustee, & 
for the appointment of a receiver : — Held : as the 
Englishman had, by instructing counsel to appeal 
against the decree, submitted to the jurisdiction 
of the Belgian cts., & as the proceedings were not 
contrary to natural justice, they were valid, & 
deft.’s movable property in this country vested in 
the Belgian trustee, & a receiver must be appointed. 
— Bergerem v. Marsh (1921), 91 L. J. K. B. 80 ; 
125 L. T. 630. 

O. Defendant not having had Notice of Proceedings, 

1081. Necessity for notice.] — C avan v, Stewart, 
No. 1055, ante, 

1082. .] — In an action of debt on a judg- 

ment in the Ct. of Common Pleas in Ireland, deft., 
though he cannot contest the merits of the action 
or the propriety of the decision, may show that the 
ct. had not properly jurisdiction as to deft, under 
the circumstances. 

Where deft, pleaded to such action that he was 
never arrested upon, or served with, nor at any 
time had notice of, any process of the ct. at the suit 
of pltf. for the cause of action on which the judg- 


ment was obtained, nor ever appeared in the 
action : — Held : the plea was a good defence, 6c 
a replication alleging that, before obtaining the 
judgment, deft, had notice of a writ of summons, 
issuing out of the ct. for the cause of action on 
which the judgment was so obtained, was bad. — 
Ferguson v. Mahon (1839), 11 Ad. & El. 179 ; 3 
Per. & Dav. 143 ; 9 L. J. Q. B. 146 ; 113 B. R. 
382. 

Annotations : — ^Beld. Robertson v. Strutt (1844), 8 Jur. 404 : 
Reynolds v, Fenton (1846), 16 L. J. C. P. 16 ; Bank of 
Australasia v, Nias (1851), 16 Q. B. 717 : Simpson v, Fogo 
(1863). 1 Hem. & M. 195 ; ThelwaU v. Yolverton (1864)jl6 
O. B. N. S. 813 ; Pemberton v. Hughes, [18991 1 <3h. 781. 
Mentd. Vanquelin v. Bouard (1863), 15 C. B. N. S. 841 ; 
Thorbum u. Barnes (1867), L. R. 2 0. P. 384. 

1088. .] — To an action of assumpsit upon a 

decree obtained against deft, in the Ct. of Session 
in Scotland, the latter pleaded that he was not, at 
the time of the commencement of the suit in the 
Scottish ct. or at any time during the proceedinj^ 
therein, in Scotland, or at any place within the 
jurisdiction of the ct. nor was he at any time before 
the making or pronouncing of the decree, in any 
manner, according to the course & practice of the 
ct., notified, nor did he then know, of the proceed- 
ings, so that he could or might by himself, his 
proctor, attorney or agent, appear or plead, or in 
any way defend himself in the action ; nor did he 
appear to any of the proceedings ; whereby the 
decree was &; is contra^ to natural justice, & 
wholly inoperative & void : — Held : (1) the plea 
was insufficient ; (2) the statement in the plea, 
that the decree was contrary to natural justice, etc., 
was to be regarded as a mere conclusion of law 
from the facts previously alleged, & was not 
traversable. — Cowan v. Braid wood (1840), 1 
Man. & G. 882 ; 9 Dowl. 26 ; Drinkwater, 40 ; 
2 Scott. N. R. 138 ; 10 L. J. 0. P. 42 ; 133 E. R. 
589. 

Anmifo^ion .‘—Mentd. Do Cosse Brlssao v. Rathbono (1861), 

6 H. & N. 301. 

1084. Whether proceedings so conducted 
as to deprive defendant of opportunity of defence.] — 

In assumpsit on a judgment or decree of the 
Tribunal of Commerce at Brussels, deft, pleaded, 
that he was not at any time served with any 
process issuing out of that ct., at suit of pltfs., for 
the causes of action upon which the judgment or 
decree was obtained, nor had he at any time notice 
of any such process, nor did he appear in the ct. 
to answer pltfs. : — Held ; bad, inasmuch as the 
plea did not show that the proceedings against deft, 
m tlie Belgian ct. were so conducted as to deprive 
deft, of the opportunity of defending himself 
therein. — Reynolds v, Fenton (1846), 3 C. B. 
187 ; 16 L. J. C. P. 15 ; 7 L. T. O. S. 207 ; 10 Jur, 
668 ; 136 E. R. 75. 

Annotation : — ^Befd. Meyer e. Rail! (1876), 35 L. T. 838. 


1079 i. Application in set aside 

judgment, — A motion by doft., aftor 
a Judgment in abserUem ogainHt him, 
to set it asido Sc give him leave to 
defend, cannot be taken os a Bub- 
miflsion to the Jurisdiction before the 
Judgment, Sc does not overcome the 
Jurisdictional objection in an action 
on the judgment of a foreign ot.— 
Bank of Ottawa v. Ksdalb (1920), 
1 W. W. R. 013 ; 51 D. L. R. 486 ; 
16 Alta. L. R. 269.— CAN. 

1080 1. Instructions to counsel to 

move to set aside judgment.] — Deft, 
on hearing of a judgment having been 
entered against him in a foreim ct., 
instructed counsel to move in that ot. 
to sot the judgment aside ; but the 
application was refused on the ground 
that it was too late : — Held : this did 
not preclude deft, from disputing the 


validity of the judgment in the action 
theroon in Ontario. — ^McLean v. 
Shields (1885), 9 O. R. 699.— CAN. 

f. Judgment by consent in \ 

foreign court .] — A Judgment by con- 
fession is an instance of a party volun- 
tarily submitting himself to the Juris- 
diction of the ot., whereby oompotonce 
is acquired to deal with the matter 
submitted. — Ritter v. Fairfield 
(1900), 21 0. L. T. 73 ; 32 O. R. 350.— 
CAN. 

g. Principals carrying on 

bvmness in foreign country — Power of 
attorney — Oeneral powers. J — Persons who 
carry on business in a foreign country 
through an agent submit to the Juris- 
diction of the cts. of that country by 
giving that agent a power-of-attoraey 
containing very wide powers including 


right to institute or defend any suits 
that might be brought against them 
touching any matters connected with 
their business or otherwise. — R ajia- 
NATUAN CUETTIAB V. KALUCUTHU 
PiLLAi (1914), 1. L. R. 37 Mad. 168.— 
IND. 

PART XIV. SECT. 2, SUB-SECT. 

h. Nece^ssity for notice — Whether 
to contributory of company who has 
signed memorandum of tiasociation ,] — 
A Judgment had been obtained in 
Bootland by the liquidators ot a S. 
CO. against a shareholder resident 
in Victoria as a contributory, without 
notice being given to him of such 
proceedings. Ho had signed the 
memorandum of assocn. of the oo., which 
was registered under Gompanles Act, 
1862, which provided that such 
proooedlngB should be ex parte, Sc 

a a 2 
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Conflict of Laws. 


Sect 2 . — Essentials to recognition of foreign judg- 
ments: Sub-sect 2yO.; 

1086, .] — ^Bank of Austrajuasia v. Nias, 

No. 1042, ante, 

1086. .] — To a declaration upon a judgment 

obtained in one of the superior cts. in Ireland, 
against an incorporated co. in England, defts. 
pleaded, they were not served with any summons or 
process issuing out of the Irish ct., in the action 
in which the judgment was obtained, & pltfs., 
irregularly & behind the backs of defts., caused an 
appearance to be entered for defts. in that action, 
& thereby obtained the judgment, when defts. 
were not within the jurisdiction of the ct., & had 
not been served with any summons or other process 
to appear to the action : — Held : the plea was bad, 
as it did not distinctly allege that defts. did not 
know of the summons in the Irish ct., or that they 
did not appear thereto. — Shebhy v. Professional 
Life Assurance Co. (1853), 13 C. B. 787 ; 22 
L. J. C. P. 244 ; 17 Jur. 651 ; 1 W. R. 450 ; 138 
E. R. 1411 ; subsequent proceedings (1857), 3 
C. B. N. S. 597, Ex. Ch. 

Annotations : — Consd. Royal Mall Steam Packet Co. v, 

Braham (1877). 2 App. Cas. 381. Mentd. Int^ato v. Lloyd 

Aiistriaco (1858), 4 C. B. N. S. 704 ; Thompson v. Parish 

(1859), 6 Jur. N. S. 986 : Wildes tj. Russell (1866), L. R. 1 

C. P. 722 ; Thorburnv. Barnes (1867), L. R. 2 C. P. 384. 

1087. — -.] — Reimers V, Druce, No. 1028, 
ante, 

1088. — -.] — The ct. will not entertain a suit 
for enforcing a foreign judgment against a deft, 
unless deft, has been duly served with notice of 
the proceedings in the forei^ ct. & has had 
an opportunity for making his defence there. — 
Griffin v. Brady (1869), 39 J. L. Ch. 130 ; 18 
W. R, 130. 

1089. .] — Duflos V, Burlingham, No. 

1049, ante, 

1090. .] — Rouenj^oN v. Rousillon, No. 

740, ante, 

1091. Sufficiency of notice — Copy of declaration 
nailed on court-house door.] — Buchanan v, 
Rucker, No. 1054, ante, 

1092. Process served on public officer — No 

provision for public officer to communicate with 
defendant.] — To render a foreign judgment void, 
on the ground that it is contrary to the law of the 
country where it was given, it must be shown 
clearly & unequivocally to be so. Where the law 
of a British colony required that, in a suit instituted 
against an absent party, the process should be 
served upon the A.-G. in the colony, but it was not 
expressly provided that the A.-G. should com- 
municate with the absent party : — Held : such law 
was not so contrary to natural justice, as to render 
void a judgment obtained against a party who had 
resided within the jurisdiction of the ct. at the time 
when the cause of action accrued, but had with- 
drawn himself before the proceedings were com- 


menced. — B ecqubt t?. MacCabthy (1831), 2 

B. & Ad. 951 ; 109 B. R. 1390. 

Annotations: — ^Difltd. Gurdyal >Sinfirh d. Faridkote. [1894] 
A. C. 070. Consd. Foyerlck v, Hubbard (1902), 71 
L. J. K. B. 609 : Emanuel v. Symon, [1908] 1 K. B. 302. 
Befd. All von v. Furnlval (1834), 1 Or. M. & R. 277 ; Don v, 
Llppmann (1837 ), 5 Cl. & Fin. 1 ; Fon^iaon v, Mahon (1839), 
11 Ad. & El. 179 ; Smith v. Nloholis (1839), 7 Dowl. 282 ; 
Meyer V. Rail! (1876), 1 C. P. I). 368 ; RouaJllonv. Kouslllon 
(1880), 14 Ch. D. 361. Mentd. R. v. Balnea (1840), 4 
Per. Sc Dav. 362 ; Mus^rrove v, Pandelis (1919), 88 
L. J. K. B. 916. 


1093. .] — ScHiBSBY V, Westenholz, 

No. 1048, ante, 

1094. Action against chairman of company 

— ^Action against shareholder on Judgment recovered 
against chairman.] — Bank of Australasia v. 
Nias, No. 1042, ante, 

1095. Substituted service on defendant’s 

agent — & by post on defendant out of jurisdiction.] 

— Shbehy V, Professional Life Assurance Co., 
No. 1086, ante, 

1096. Personal service on defendant’s 

solicitor — & substituted service by post on defendant 
out of Jurisdiction.] — (1) Declaration on a judgment 
in the Ct. of Exch. in Ireland. Plea, that deft, 
was never served with any writ, nor had any notice 
of the action. Replication, that the ct., under the 
provisions of an Act of Parliament in that belialf, 
& upon an affidavit of pltf.’s attorney, made an 
order directing that personal service of the writ 
& plaint on deft.*s attorney, & the transmission of 
copies thereof, & of the order in a registered letter 
to deft., addressed to his place of business in 
London, should be deemed good service of the 
writ upon deft., unless cause was shown to the 
contrary in six days after service of the rule making 
the order on deft.’s attorney, & such transmission 
by post as aforesaid, & that such service & trans- 
mission were effected as directed by the ct., & that 
the rule of ct. making the order was made absolute. 
Rejoinders, that the order of the ct. was obtained 
on the strength of the affidavit of pltf.’s attorney, 
which affidavit was untrue, & pltf. never had any 
right of actidti against deft, in respect of the cause 
of action in respect of which the judgment was 
obtained : — Held : the rejoinders were bad, & the 
replication good, 

(2) The repugnancy to natural justice in respect 
of which a foreign judgment is impeachable in an 
action thereon is a repugnancy to natural justice in 
reference to the conduct or mode of procedure of 
the foreign ct., & not in reference to the merits of 
the action (Bramwell, B.). — Crawley v. Isaacs 
(1867), 16 L. T. 529. 

Annotations: — Reid. Aboulofl v. Oppenhoimer (1882), 10 

Q. B. D. 295. Mentd. K. t7. L. G. Board, jEx p, Ariidge, 

[1914] 1 K. B. 160. 

1097. Notice given too late for defendant to 

appear in time.] — Jeannot v, Euerst, No. 1076, 
ante, 

1098. Substituted service by registered 

post.] — Phillips v, Batiio, No. 1149, post. 


without notice to tho contrlbutorlos, 
in an action on tho Scots judgment: 
— Held : he had, by signing tho 
memorandum of assocn. contracted . 
that proceedings might ho taken against 
him in his ahsonco, & without notice. — • 
Jamieson v. Robb (1881), 7 V. L. R. 
170.— AUS. 

J. .] — In debt on a Judgment 

of a foreign ct., deft, pleaded that 
he was never served with any process 
whereby ho could be or was notified 
of the action : — Held : bad on demurrer. 
— ^McPherson v. McMil14AN (1846), 3 
U. C. R. 30.— CAN. 

k. .] — No action will lie 

on a foreign judgment on the face of 


which it appears that deft, was not 
served with process of the foreign ct. 
Sc that ho had no knowledge that 
proceedings had been taken against 
him. — Wanderers Hockey Club v. 
Johnson (1913), 18 B. U. R. 367; 25 
W. L. R. 434.-^AN. 

l. .] — Davidson v. Sharpe 

(1920), 1 W. W. R. 888 ; 52 D. L. R. 
186 ; 60 8. C. R. 72.— CAN. 

m. .] — Defts., British subjects, 

purchased goods from pltf. in t'rench 
territory. Pltf. sued defts. In the 
French ct. & obtained judgment 
against them ; defts. had no actual 
notice of the prooeedlngs. In a suit 
brought In British India on tho judg- 
ment of tho J<^nch ct. : — Held: 


want of notice to defts. was fatal to 
the suit. — Bangabusami v. Bala- 
SUBBAMANIAN (1890), I. L. R. 13 Mad. 
496.— IND. 


n, .] — To an action upon a 

French judgment deft, pleaded that 
at the cominoncoir»ent of tho suit, & 
thence down to its termination, ho 
was absent from Franco ; & iliat 

ho was not summoned to appear in, 
nor had ho any notice or knowledge 
of, any of tho liroooedings : — Held : 
tho defence was bad, as, consistently 
with its avennents, deft, might have 
been resident in France or miglit, 
throngli an agent, have been served 
with process. — Maubourquet v. Wysk 
(1867), I. R. 1 a L. 471.— IR. 
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SuB-SBJCT. 3 , — Judgment must be Final and 

Complete. 

1099. Judgment with stay of execution— To 
enable defendant to prove counter-demand.] — 

Hall v, Odbeb, No. 1228, post, 

1100. Order for Injunction.] — An injunction 
granted by Ct. of Ch. in Ireland to restrain pro- 
ceedings at law in that country, on an inter- 
locutory application, is not of itself a sufficient 
ground to obtain an injunction in this ct. Id restrain 
proceedings in an action in the K. B. Div. here in 
respect of same matter. 

An interlocutory order of a ct. of competent 
jurisdiction in Ireland does not bind a ct. of 
concurrent jurisdiction in England. — B all v, 
Storie (1823), 1 Sim. & St. 210 ; 1 L. J. O. S. Ch. 
214 ; 67 E. R. 84. 

Annotaiions: — OODSd* Mllltown v, Stewart (1837), 8 Sim. 

371. Mentd. Parsons v. Biguold (1843), 7 Jur. 591. 

1101. Judgment in nature of nonsuit.]— 

(1) Pica stated that pltf. had impleaded deft, in a 
plea of trespass on the case upon promises in a 
ct. of judicature in the island of Saint Christopher, 
for the same causes of action as those mentioned 
in the declaration, that deft, pleaded non assumpsit , 
upon which issue was joined & the jury found for 
defts. with one i)enny costs, that judgment was 
given for deft, upon that verdict, & that that 
judgment was afterwards affirmed, first by a ct. 
of error in the Island, & afterwards by the King 
in Council : — Held : this plea was bad, as it did 
not appear that the judgment at Saint Christopher’s 
was final conclusive in the colony itself, so as to 
bar pltf. from another action there. 

(2) For anytJiing that appears there may be a 
proceeding in tlie nature of a nonsuit in the 
practice of 8t. Christopher, although differing in 
form from the practice of our cts., &; the form of 
entry here set forth may be only equivalent to a 
nonsuit (Bayley, J.)— Plummer v, Woodburne 
( 1825), 4 B. C. 025 ; 7 Dow. & Ry. K. B. 25 ; 
4 L. J. O. H. K. B. 6 ; 107 E. B. 1193. 

Annotations: — As to (1) Reid. Smith v. Niclvolls (1839), 5 
N. C. 208 ; General Steam Navitfation (Jo. v. Gnilloii 

(1843), 11 M. 8c W. 877 ; Dank of AuHtralaaia r. Nias 

(1851), 20 L. J. Q. B. 284 ; Thompson r. Boli (1854), 23 
J Q. B. 159 ; Frayes v. Worms (1801), 10 C. B. N. S. 

149; lie Hemlerson, Nouvion v. Freeman (1887), 57 

L. J. Oh. 307 ; Fracis, TIihoh v. Carr (1900), 82 L. T. 098. 

Generally, Mentd. Newall r. Elliot (18G3), 1 H. & G. 797. 

1102. Order for payment of money into court.] — 

(1) 'J'his ct. will not carry into effect an inter- 
locutory decree of a foreign ct. 

In a Scottish transaction a sum of money was 
deposited in a Scottish bank in the names of A. 
&- B. for specified purposes, but they misapplied 
it, & c^ach received a portion. By an interlocutory 
order of the Scottish ct. they were jointly <fc 
severally ordered to pay the amount misapplied 
into the Bank of Scotland. B. came to England, 
A A. being obliged to pay the whole, obtained an 
assignment of the order & instituted a suit here 
to compel B. to pay his share or contribute 
ratably: — Held: the order of the Scottish ct. 
was not final, & this ct. would not entertain 
jurisdiction. 


(2) Qu, : whether the proper mode of enforcing 
a foreign judgment is not by action at law. — 
Paul v, Roy (1862), 16 Beav. 483 ; 21 L. J. Cb. 
361 ; 19 L. T. O. S. 60 ; 51 E. R. 006. 

Annotaiions: — As to (2) Reid. Re Henderson, Nouvion v. 
Freeman (1887), 37 Ch. D. 244. Generally, Reid. Dreyfus 
V. I’eruvian Guano Co. (1889), 41 Ch. D. 151. 

1103. Order for payment of costs — Part of 
judgment disposing of matter In dispute.] — 

An action of assumpsit or debt may be maintained 
against a deft, resident in this country for costs 
awarded against him after appearance by a decree 
of the Ct. of Session in Scotland in a suit for 
divorce.— Russell v. Smyth (1842), 9 M. & W. 
810 ; 11 L. J. Ex. 308 ; 162 E. R. 343. 

Annotaiions: — Apld. SohJbsby v. Westenholz (1870), L. R. 

6 Q. B. 155. Reid. Henderson v. Henderson (1844), 0 
Q. B. 288 : Sheehy v. Professional Life Assoe. (1867), 

2 C. B. N. S. 211 ; llousiUou v. Kouslllon (1880), 14 Ch. D. 
351 ; Re Henderson, Nouvion v. Freeman (1887), 35 
Ch. D. 704; Emanuel v. Symon, U9081 1 K. B. 302 ; 
Harris v. Taylor, [1915] 2 K. B. 680. Mentd. Martin v. 
White. [1910] 1 K. B. 665. 

1104. Pending appeal — On undertaking for 

repayment if appeal successful.] — S. raised an 
action against P. before the Lords of Session in 
Scotland, who dismissed the action, & found P. 
entitled to his expenses. S. appealed to the House 
of Lords. Pending the appeal, P. petitioned the 
Lords of Session for decree interim execution, 
under 48 Geo. 3, c. 151, s. 17, for the expenses. 
The !^rds of^ Session allowed the decree, pro- 
nouncing an interlocutor & interim decree for 
payment, upon security to repay in the event of a 
reversal ()f the original judgment in the House of 
Lords, with warrant, in failure of payment after 
a time named, to poind S.’s goods. Security 
having been given, & the time having expired, P., 
in this ct., sued for the amount of the expenses : — 
Held : the action was not maintainable, the 
decree for payment not being in the nature of a 
final judgment. — Patrick v, Shedden (1853), 

2 E. & B. 14 ; 22 L. J. Q. B. 283 ; 21 L. T. O. S. 
89 ; 17 J. P. 604 ; 17 Jur. 1154 ; 1 0. L. R. 841 ; 
118 E. R. 074. 

Annotations: — Conid. Re HenderBon, Nouvion v. Freeman 
(1887), 35 Ch. D. 704. Apld. Nouvion v. Freeman (1889), 
15 App. Cas, 1. Mentd. Marbella Iron Ore Co. v. Allen 
(1878),'47 L. J. Q. B. 601. 

1105. On dismissal of motion to set aside 
proceedings.] — (1) Defts., a joint-stock co. duly 
registered in London, carried on business there by 
B., their agent, ^ also in Dublin by R., their agent 
th(3re. After the passing of 13 & 14 Viet. c. 18, a 
writ of summons, issued out of the Ct. of Q. B. in 
Ireland against the co., &, pursuant to an order 
of that ct., made according to their practice under 
the 43 Geo. 3, c. 63, s. 8, & 13 & 14 Viet. c. 18, s. 9, 
was served by delivering a copy personally to R. 
together with a copy of the order, & by sending 
similar copies through the General Post Office 
directed to B. the London agent. The co. not 
having entered an appearance, pltf., by leave of 
the ct., entered one for them, & took other pro- 
ceedings to ju(lgment : — Held : the writ was well 
served, & the judgment regular & enforceable by 
action in this country. — Sheehy v. Professional 


PART XIV. SECT. 2, SUB-SECT. 8, 

o. General rule .] — An action will 
not llo upon a deoreo or judffmoiit of £ 
foreign ct. which is not final In Iti 
nature, hut iijoroly to do sumo act, ai 
to save a party, harmless & indomni 
fled. — GAUI’IIIKU V. llOOTH (1842) 
6 O. 8. C02.~ CAN. 

“.] — ‘An action will not lie 


upon a foreign judgment nnless It b< 
final. — (iRAHAM V. Harrison (1889) 
« Man. L. It. 210.— CAN. 

-Tho rule In the case o] 


judgments sought to bo executed in a 
jurisdiction otiicr than that in whicli 
judgment was rendered Is, that such 
judgments must finally determine tho 
points In dispute, & must bo adjudica- 
tions upon tho actual merits. — 
SRElUrUREE Buksiikk V. Gopaul- 
cjiiJNnEH Samunt (1871), 15 W. U. 
500. --IND. 


r. .] — London, Bomuay & 

Mediterranean Bane v. Hormasji 
Pestanji Framji (1871), 8 Bom. O. C. 
200.— IND. 


8 . Where defence struck ottf.]— 
Where in a suit in a foreign ct. the 
defence was struck out & judgment 
entered for pltf. : — Held : tho judg- 
ment was not one decided on tho 
morits & was not conclusive. — 
Peruiu Viswanadha Reddi V. Key- 
MKU (1914), I. L. R. 39 Mad. 95.— 
IND. 

1103 i. Order for payment of costs — 
Part of judgment disposing of matter 
in dispute..] — Splatt v. Splatt (1889), 
10 N. S. W. L. R. 227 ; 6 N. 8. W. W. N. 
68.— AUS. 
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Sect. 2 . — EsseniiaU to recognition of foreign judg- 
m enia: Svb-sec i a. 3, 4 cfc 50 

Life Assurance Co. (1857), 3 C. B. N. 8, 597 ; 27 
L. J. C. P. 233 j 4 Jur. N. S. 27 ; 6 W. R 103 ; 
140 E. R. 875, Ex. Ch. 

Annotations : — Conid. Hoyal Mail Steam Packet Co. v. 

Braham (1B77), 2 App. Cas. 381. Befd. Inirate v, Lloyd 

Austriaco (1858). 4 C. B. N. S. 704. Mentd. Thompeon v. 

Parish (1850). 6 Jur. N. S. 980 : Wildes v, Russell (1866). 

L. R. 1 O. P. 722 ; Thorbum v. Barnes (1867). L. R. 2 C. P. 

384 ; Phllpott tJ. Lehain (1876). 36 L. T 866. 

1106. Judgment subject to appeal — ^Appeal pend- 
ing.] — Scoi'T v. PiLKiNGTON, 1^0, 653, ante. 

1107. .] — Harbop V. Harrop, No. 1112, 

post. 

1108. Judgment in ** executive ” proceedings — 
Defendant precluded from contesting validity of 
contract sued on — Unsuccessful party entitled to 
take subsequent proceedings in which all defences 
available — Spanish Judgment.] — An action cannot 
be brought in this country upon a foreign judgment 
for the recovery of a debt, if the judgment does 
not finally & conclusively, subject to an appeal 
to a higher ct., settle the existence of the debt so 
as to become res judicata between the parties. 

By Spanish law in certain cases summary or 
“ executive *’ proceedings could be taken to 
recover a debt, & pltf. if successful obtained a 
“ remate ** judgment for the recovery of a sum of 
money. Such a judgment was final in those 
proceedings unless revei*sed or varied on appeal. 
In such proceedings deft, could plead certain 
limited defences, but could not set up any defence 
affecting the validity of the contract. Either pltf. 
or deft., if unsuccessful in the “ executive ” pro- 
ceedings, might in the same ct. & in respect of the 
same subject-matter, take ordinary or “ plenary ” 
proceedings, in which all defences & the whole 
merits of the matter might be gone into. In the 
** plenary ** proceedings the remate ** judgment 
could not be set up as res judicata or otherwise. A 
“ remate ** judgpient could be enforced by pltf. 
on giving security, although either an apxieal or 
“ plenary ” proceedings might bo pending. A 
“ plenary judgment rendered the “ remate ” 
judgment inoperative & required restoration of 
any money paid under it ; — Held : since a “re- 
mate ” judgment did not finally & conclusively 
establish the existence of a debt no action 
could be brought upon it in this country, — 
Novxion V. Freeman (1889), 16 App. Cas. 1 ; 
69 L. J. Oh. 337 ; 62 L. T. 189 ; 38 W. R. 681, 
H. 3^. 

Annotations : — Consd. Bouchet v. Tulledgre (1894), 11 T. L. R. 

87 ; Joannot v. Fuorst (1909), 100 L. T. 816. Apld. He 

Macartney. Macfarlano v. Macartney. [1921] 1 Cn, 622. 

Befd. Dreyfus v. Peruvlaii Quano Co. (1889), 68 L. J. Ch. 

471 ; Merrifleld, Ziegler i?. Liverpool Cotton Aasocn. 

(1911), 106 L. T. 97. Mentd. Westmoreland Green & 

Blue Slate Co. v. Foilden, [1891] 3 Ch. 15 ; Robins v. 

Robins, [1907] 2 K. B. 13. 

1109. Judgment by default — Subject to notice of 
« opposition — Defendant entitled to defend as if 
previous Judgment non-existent — French Judg- 
ment.] — Bouchet V. Simmons (1895), 11 T. L. R. 
227, 0. A. 

1110. Followed by notification of execution 


— French Judgment.] — Jeannot v. Fubrst, No. 
1076, ante. 

1111. Judgment or order not enforceable In 
foreign country unless enforcement order obtained — 
Arbitration award — German award.] — ^An assocn. 
formed to promote protect the cotton trade in L. 
made a bye-law rendering a membe’* liable to 
expulsion for disreputable conduct in dealings 
with members of associated societies. Pltfs. 
having sold cotton, the bills of lading of which 
were forged, to a firm, members of a German 
assocn., with whom the L. assocn, had a^eed that 
refusal to arbitrate upon questions in dispute 
should constitute disreputable conduct, refused 
to submit the questions between themselves & 
such firm to arbn., & a foreign award was made 
against pltfs. for payment of a large sum of money. 
By German law an enforcement order is necessary 
before an award can bo enforced. The L. assocn. 
having threatened to expel pltfs. under their bye- 
law : — Held : the award was a v^id determination 
upon the matters in dispute inter partes^ but, 
although the action must be dismissed, the award 
was not the existing judgment of a foreign tribunal 
which an English ct. could enforce. — Merbifield, 
Ziegler & Co. v. Liverpool Cotton Assocn., 
Ltd. (1911), 105 L. T. 97 ; 65 Sol. Jo. 581. 
Annotation : — Befd. Harrop v, Harrop, [1920] 3 K. B. 380, 

1112. Original judgment liable to be 
abrogated or varied on application for enforcement 
order.] — In order that a foreign judgment may 
be enforceable in an English ct,, it must be a final 
& conclusive judgment of the ct, by which it was 
pronounced, & it is not a final & conclusive judg- 
ment of that ct. if an order has to be obtained in 
that ct. for its enforcement, or if on application to 
that ct. for an order to enforce it the original 
judgment is liable to be abrogated or varied ; but 
it is not? prevented from being a final judgment 
by reason of the fact that it may be the subject 
of an appeal to a High Ct. 

By the judgment of a Judicial Comr, of Perak 
dated Dec. 13, 1910, which affirmed, with a varia- 
tion, & previous order of a magistrate, it was 
adjudged that deft, should pay to pltf., his wife, 
as from Aug, 9, 1916, a certain sum per month 
for the maintenance of pltf. & the child of the 
marriage. In Oct. 1919, the parties having come 
to England, pltf. brought an action against deft, 
claiming five monthly payments alleged to bo due 
under the judgment of the .Tudicial Comr, ; — 
Held : the judgment was not final <fc conclusive 
within the doctrine of English law which enabled 
judgments of foreign cts, to be enforced in England, 
& pltf. could not recover. — Harrop v. Harrop, 
[1920] 3 K. B. 386 ; 90 L. J. K. B. 101 ; 123 
L. T. 580 ; 36 T. L. R. 635 ; 64 Sol. Jo. 686 ; 
84 J. P. Jo. 240. 

Annotation : — Apld. Re Macartney, Macfarlaue v. Macartney, 

[1921] 1 Ch. 622. 

1113. Judgment for repayment of sum of money 
— Amount subject to variation or termination 
according to circumstances — Maintenance of Ille- 
gitimate child.] — A valid foreign judgment in 


11081. Judgment subject to appeal^ 
Appeal pending .} — An action on a 
foreign judgment was stayed pending 
an appeal in the foreign state from the 
judgment sued on, altliough no stay 
of execution upon tho original Judg- 
ment was imposed by the foreign ct. — - 
Huntinoton V. Attuii.l (1887), 12 
P. R. 30.— CAN. 

1106 il. . ] — Tho pendency of 

an appeal against a foreign judgment 
would be no defence to an action upon 
it in Man. although the Man. ct. might 
stay execution on proper terms. — 


Howland v. Codd (1894), 9 Man. L. R. 
435.— CAN. 

1106 iii. -. ] — A foreign j udg* 

mont is conclusive between tho parties 
while it stands, although thoro is an 
appeal ponding from it not yet docldod. 

WlL(30X V. WiLOOX (1914), 27 

W. L. R. 359.— CAN. 

1106 iV. .] — CAMPnKLL V. 

Morgan. [1019] 1 W. W. R. 044.— 

CAN. 

t. Judgment hy default .} — A 
default judgment obtained in a foreign 


jurisdiction, though liable to be set 
aside, so long as it stands Is ** final 
Sc conclusive ** within the meaning of 
that expression os applied to foreim 
judgments. Sc consequently it may bo 
sued on in tlds province. — Bovlk v. 
Victoria Yukon Trading Co, (1902), 
9 B. C. R. 213.— CAN. 

Ills 1. Judgment for payment of sum 
of money— Amount subject to variation 
or termination according to dreum- 
stances — Support <Sb maintenance of 
wife.}— By on order of a foreign ct. 
made in an action In which a wife 
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personam cannot be enforced in England in [inter 
alia) the following circumstances: — (a) If it is 
contrary to public policy ; e.g.^ by recognising the 
riglit of an ulegitimate child to perpetual mainte- 
nance against the putative father & his estate. 
(6) If the cause of action is unknown in England ; 

the right to a posthumous aililiation order. 
(c) If the judgment is pot final & conclusive as to 
the amount payable ; e.}/., if the maintenance can 
be varied or terminated according to the child's 
circumstances . — Re Macartney, Macparlane v. 
Macartney, [1921] 1 Ch. 522 ; 90 L. J. Ch. 314 ; 
124 L. T. 658 ; 65 Sol. Jo. 435. 


Held : bad ; because pltf. sued in her own right 
in this ct., & the defence, if available at all, was 
one which ought to have been made in the Supreme 
Ct. — Henderson v. Henderson (1844), 0 Q, B. 
288 ; 1 New Pract. Oas. 22 ; 13 L. J. Q. B. 274 ; 
3 L. T. O. 8. 178 ; 8 Jur. 765 ; 115 E. R. 111. 
Annotations: — As to (2) Re!d. Rt Fenwick, Ex p. Brown 
(1849), 13 L. T. O. S. 468 ; Sheehy r. Professional Life 
Assco. (1857), 2 C. B. N. S. 211 ; Barber v. Lamb (1860), 
« O. B. N. S. 95 ; Scott v. Pilkinffton, Munroo u. Pilklnffton 
(1862), 8 Jur. N. S. 557 ; Simpson u. B’oko (1863), 1 
Hem. & M. 195 ; Vauquelin v. Bouard (1863), 16 C>. B. N. S, 
341 ; Ellis v. M‘Heury (1871), L. R. 6 C. P. 228 ; Marbolla 
Iron Ore Oo. r. Allen (1878), 47 L. J. Q. B. 601. As <o (3) 
Rdd. Bank of Australasia «. Nias (1851), 16 Q. B. 717 ; 
Simpson V. Fogo (1863), 1 Hem. & M. 195 ; Vanq^uelln v 
Bouard (1863). 16 C. B. N. S. 341 ; Ellis v. McHenry 
(1871), L. R. 6 0. P. 228. 


Sub-sect. 4. — Judgment must be for Sum 

Certain. 

1114. Sum subject to deduction of costs to be 
taxed — Taxation condition precedent to action.] — 

Assumpsit will not lie on a decree of a foreign ct., 
whereby deft, is ordered to pay a certain sum of 
money to pltf., first deducting thereout deft.'s 
costs to be taxed by the projicr officer & where 
deft.’s costs have not been taxed, either at his 
own request or upon an ex parte proceeding at the 
instance of pltf. — Sadler v, Robins (1808), 1 
Camp. 253. 

Aniwtaiions : — Distd. Hall u. Odber (1809), 11 East, 118. 

Consd. Henley v. Sopor (1828), 8 B. & C. 16 ; Tlondorson 

V. Hendornon (1844), G Q. B. 288. Mentd. Miles v. Boush 

(1842), 12 L, J. Q. B. 74. 

1115. Balance due on taking account — Partner- 
ship.] — ^An action will lie upon the decree of a 
colonial ct. of equity for the balance of an accoimt 
between partners. In such action, the ct. will 
look at the substance, without regarding the 
form of the proceedings upon whicli the decree 
is founded, — H enley v. Soper (1828), 8 B. & C. 
16 ; Dan. & U. 38 ; 2 Man. & Ry. K. B. 153 ; 
0 L. J. O. S. K. B. 210 ; 108 E. R. 949. 

Annotations : — Consd. Henderson v. Henderson (1844), 6 

Q. B. 288. Mentd. Re Fenwick, Ex p. Brown (1849), 13 

L. T. O. S. 468. 

1116. Trust & executorship.] — (1) Declara- 

tion in debt charged that deft, was indebted to 
pltf. in £8,883, by virtue of a decree & sentence 
of the Supreme Ct. of Newfoundland, in a cause 
on the equity side of the ct., wherein pltf. & others 
were pltfs. & deft, was deft, by which decree it 
was ordered that deft, should pay pltf. that sum. 
Pica, that the decree was made in respect of matters 
of trust & exor.-ship accounts, not cognisable in 
a ct. of law : — Held : bad, debt being maintainable 
at law on a decree of a colonial court of equity 
simply ascertaining a balance & ordering payment 
by deft, to pltf. 

(2) Plea that pltf. sued in the Supremo CJt. as 
widow of H. in right of H. without showing any 
right of representation to warrant such suit, & 
that the decree was made on matter of complaint 
solely in right of H. : — Held : bad, because what- 
ever constituted a defence in that ct, ought to 
have been there relied on ; & because this ct. 
would assimie that right had been done there, 
unless something appeared to have been done 
repugnant to natural justice. (3) Pleas, showing a 
set-off for debts from H., or his estate to deft. : — 


Sub-sect. 5. — Judgment must not be Contrary 

TO Policy op Law. 

1117. Orders in respect of foreign infant — 
Resident in England.] — When an infant, a citizen 
of a foreign country, is sent to England, the Ct. of 
Ch. in England will carry out in all respects the 
orders of the cts. of the foreign country m regard 
i(j the infant, so far as consistent with the laws of 
England . — Re Savini, Savini v. Lousada (1870), 
22 L. T. 61 ; suh nom. Di Savini v, Ia)USADA, 18 
W. R. 425. 

1118. Judgment in action of penal nature — 
General rule.] — By a law of the State of New 
York penalties were inflicted on debtors for 
misrepresentation. The penalties were paid to 
the creditors in satisfaction pro tanto of their debt. 
The New York cts. had decided that actions for 
these penalties wore cnminal actions. An action 
was brought in an Ontario ct. upon a judgment 
of a New York ct, under this st^itute ; — Held : (1) 
these actions, being by a subject to enforce in his 
own interest a liability for the protection of his 
private rights, were remedial & not penal within 
the rffie of international law which prohibits the 
cts. of one state from executing the penal laws of 
another state ; (2) it was the duty of the Ontario 
ct. to fh^cide whether the New York statute was 
remediid or fully penal, & it was not bound by the 
interpretation of the New York cts.— Huntington 
r. A'fTRiLL, [1893] A, C. 150 ; 02 L. J. P. C. 44 ; 
08 L. T. 320 ; 67 J. P. 404 ; 41 W. R. 574 ; 8 
T. L. R. 341, P. C. 

Annotation: — As to (2) Oonsd. Raulin v. Fischer, [1911] 

2 K. B. 93. 

What is— Judgment in action by 
creditor against debtor for penalties for misrepre- 
sentation — Under New York law.] — Huntington v. 
A'ITRILL, No. 1118, ante, 

1120. Judgment awarding damages to 

injured party Intervening in criminal prosecution — 
Under French law.] — By the French law, where an 
offender was prosecuted for a crime, a person who 
was injured by the crime might intervene in the 
prosecution put in a claim for damages, which 
was tried along with the criminal charge, &, upon 
conviction punishment for the offence & damages 
for the injury might be awarded by the same 
judgment : — Held : (1 ) in such a ciise the judgment 


Buod her husband for support &; mainte- 
nance, tho husband was ordered to 
pay Into ot. a Rpecifled sum per month 
for the support & malntonance of his 
wife, such payments to be made “ until 
further order of the pt.*" In an action 
in another Jurisdiction by tho wife 
acrainst the executor of her husband 
for EUToara duo under tho order : — 
Held : the order was not such a ** final 
& coaduslTe ** Judgment oa to be 


enforceable by Irish ot-s. — ^M*Donnkll 
V. M‘Donnf.ix, fl921] 2 I. R. 148. — IR. 

PART XIV. SECT. 2, SUB-SECT. 4. 

1116 i. Balance due on iakinff account, j 
— Pltf., having obtained a decree in a 
ct. in M., brought a suit for an account 
of money due under tho decree in 
a ot. of C. : — Held : as the foreign judg- 
ment on which tho action purported 
to be brought waa not a Judgment for 


an ascortAined sum of money. It 
constituted no foundation for an 
iw’tlon.— Smith v. (Joblho (1899), 
1. L. li. 22 Mad. 382. - -IND. 

PART XIV. SECT. 2, SUB-SECT. 6. 

u. General rule .] — A foreign Judg- 
ment is impoaohable in so far as it 
lntei*fore8 with tho law of the land in 
which it is sued on. — ^Taylor v, 
HOLIiABD (1880), 2 S. A. R. 78. - - S. AF* 



456 


Conflict of Laws. 


Sect. 2. — Essentials to recognition of foreign judg- 
menis : Sid)-sects. 6, 0, 7 

was severable ; (2) the portion of it awarding 
damages to the injured person was not within the 
rule of international law which prohibited cts. of 
justice from executing the penal judgments of 
a foreign ct., but might be enforced by action in 
this country. — Raulinv. Fischer, [101 1] 2 K. B. 
03 ; 80 L. J. K. B. 811 ; 104 L. T. 849 ; 27 T. L. R. 
220 . 

Compare No. 6, ante, 

1121. Judgment for debt against married woman 
& husband — Not in terms made against separate 
estate.] —Lewis v, Logan (1894), 38 Sol. Jo. 325. 

1122. Judgment recognising right of illegitimate 
child to perpetual maintenance against putative 
father.] — Re Macartney, Macfarlane v. 
Macartney, No. 1113, ante. 

Judgment creating status of penal nature.]— 
Nos. 1289, 1290, post. 


Sub-sect. 0 . — Judgment must be founded on 
RECOGNISABLE CAUSE OP ACTION. 

1123. Right to posthumous afniiation order.] — 

Re Macartney, Macfarlane v. Macartney, No. 
1113, ante. 


Sub-sect. 7, — ^Judoment must not be obtained 
by Fraud or iMisrepresentation. 

1124. Judgment so obtained not recognised — 
Set aside in equity.] — A judgment of a foreign ct., 
fraudulently obtained, may be set aside, in effect, 
by an injunction granted in an English ct. — 
Blake v. Smith (1810), cited in Donnelly, 270 ; 
47 E. R. 305. 

Annotation :■ -Consdi. Price r, Dewharst (1837), Donnelly, 


1126. .] — A foreign judgment being 

equally conclusive against the debtor as an 
English judgment, may be set aside in equity 
for fraud. 

A bill was brought against a banker by his 
customer for an account, & for an injunction to 
restrain an action on a foreign judgment obtained 
by the banker from the customer in respect of 
their mutual dealings, & it appeared by specific 
allegations in the bill, that, notwithstanding the 
judgment, the balance of accounts was in favour 
of the customer ; the case made by the 

bill was primd facie a case of fraud in the banker, 
which he was bound to answer, & his demurrer 
was overruled, without reference to the question 
whether the bill was sustainable for the account. — 
Bowles v, Orr (1835), 1 Y. & C. Ex. 404 ; 100 
E. R. 189. 

Ar^tationa Expld. & Distd. Aborystwitli & Welsh Coast 

Ry. V. Piercy (1864), 2 Hem. & M. 713. Refd. Abouloll v. 

Oppenheimer (1882), 30 W. II. 429. Mentd. Padwick v. 

Hurst (1854), 18 Boav. .'ilS. 

1126. .] — Price v, Dewhurst, No. 

383, arite. 

1127. — 


— .] — Decree of ct. below for a sum of 
money due on foreign judgments, reversed on the 


ground that those judgments had been improperly 
obtained. — F bankland v.. M'Gusty (1830), 1 
Knapp, 274 ; 12 E. R. 324, P. C. 

Annotationa : — Mentd. Re Wardley & Hodson, Ex p, Thorpe 

(1836), 2 Doac. 10 ; Loverson v. Lane (1862), 13 C. B. N. S. 

278 ; lie llichos Sc Marshall's Assiflfruuont (1864), 10 I4. T. 

662. 

1128. .] — Bank op Australasia v, Nias, 

No. 1042, ante, 

1129. .]■ -Reimers V, Druce, No. 1028, 

ante, 

1180, ,] — A foreign judgment of a com- 
petent ct. is conclusive, & not open to examination 
by another ct., unless the judgment impeached 
carries on the face of it manifest error, as if it is 
shown to have been obtained by fraud, or wanting 
in the condition of natural justice. Such judg- 
ment cannot be applied to persons other than those 
who were parties to the litigation decided by it, 
except in cases where the judgment is in rem, 

A Greek ship having on board a cargo consigned 
to Malta, the port of destination, having en- 
countered severe weather in her passage down the 
Black Sea, was obliged, for the preservation of 
her cargo, to jettison her boats, spars & cables, & 
being disabled put into Constantinople, where the 
captain applied to the Greek Consular Ct., & 
obtained an order for a survey of the ship & cargo, 
&> a sentence of average settlement, witli tlie 
appointment of a curator, who by virtue of the 
authority conferred on him, hypothecated the 
cargo, & caused a bottomry bond to be executed 
thereon for freight & the necessary expenses of 
trans-shipping & forwarding the cargo. The cargo, 
having been trans-shipped, arrived at Malta, where 
proceedings were taken in the Ct. of Commerce 
Jby the consignee to set aside the sentence of average 
Settlement to annul the bottomry bond. TJie 
Ct. of Commerce declared its incompetency to 
decide regarding the average settlement, but 
pronounced the bottomry bond null & void. On 
appeal to the Ct. of Appeal at Malta, that ct. 
reversed the decree of the Ct. of Commerce so far 
as regarded its competency t o decide the average 
act & settlement, & ordered, as regarded the 
decision of the nullity of the bottomry bond, that 
such decision should be set aside until a dclinite 
sentence on the average act & settlement should 
have been come to by the Ct. of Commerce. The 
Ct. of Commerce gave a decision on tlio case thus 
remitted against the consignee, which was equiva- 
lent to a nonsuit On appeal from this decision, 
the Appellate Ct. of Malta were of opinion that the 
captain having taken the legal course before the 
Consular Tribunal at Constantinople, & that ct. 
having, on the report of exports, appointed a 
curator of the cargo, & declared the voyage ended 
at Constantinople, such curator was the attorney 
for the owners of the cargo, & had authoriiy to 
hypothecate same ; that where the formalities of 
a consular authority & verbal process justifying 
the expenses necessitating the loan were observed, 
the lender on the bottomry bond was exonerated 
from justifying the necessity for the loan or 
making inquiry as to the facts causing such neces- 
sity, ^ decided for the validity of the bond : — 
Held : the Greek Consular Ct. at Constantinople 


PART XIV. SECT. 2, SUB-SECT. 7. 

1124 i. J udiwient ao obtained not recna- 
niacd Set aside in eguity. a Biiit 
in a foreign ct, by infant ccatuia que 
Vt, by (,beir prochein arni against 
tlieir trustoes, a decree was made for 
sale of the trust property & at tho sale 
^ property was purchased by A. 
without the previous sanction of tho 

fv i Infants praying 

that tho sale might be declared 


fraudulent & void as against thorn & 
that A. might account >NiUi wilful de- 
fault for all moneys received for a sub- 
sequent sale by him of the property : — 
Held : this ct. had jurisdiction to deal 
with the parties to tlio suit as well as 
the Hubjot^t matter thereof notwith- 
etanding the decree of the foreign 
ct. ; that even If full value was given 
Sc there was no actual fraud the sale 
was oonstruotively fraudulent & void 
Sc decree would be made os prayed.— 


LaBNACH V. ALlJfiYNK (1802), 1 

W. Sc W. 342.- -AUS. 

1124 ii. .] — A foreign judg- 

ment, whctlior in peramam or in rem, 
may bo impeache<l by extrinsic erl- 
denco showing that it was obtained by 
fraud.— It. V, Wriuut (1877), 1 P. Sc B. 
363.— CAN. 

1124 ill. .1 — ^Musu Ha.tx 

AUMBD V. PURMANUND NURSEY (1890), 
I. L. 11. 16 Bom. 216.— IND. 
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being a competent ct., having jurisdiction over a 
Greek ship & a cargo owned by Greek subjects, 
the sentence of that ct. was not open to examina- 
tion by the Ct. of Commerce at Malta, & it must 
be presumed, in the absence of manifest error or 
fraud, that the Greek Consular Ct. rightly inter- 

E reted & applied the Greek law, by which they 
ad the power they exercised of deciding that 
(^nstantinople should be considered the place of 
the ship’s destination, & the average adjusted 
according to the law in force at that place ; & the 
bottomry bond was necessary & valid. — ^Messina 
V, Petrococchino (1872), L. R. 4 P. C. 144; 8 
Moo. P. C. C. N. S. 375 ; 41 L. J. P. C. 27 ; 26 

5 1 ^sp. M. L. C. 208 ; 

17 E. B. 352, P. C. 

Annojaiiorw :---Con8d. H. v. h. G. Board, Ex p. Arlldge. 

r*®Jiit)orton w. Hugnos, [18SD] 
1 Cli. 781. Mentd. The M. Moxham (1875), 1 P. D. 43. 

_ . plea of fraud is a good defence 

at law to an action on a foreign judgment, & the 
Ct. of Ch. will not, on the ground that such a 
judgment was obtained by fraud, interfere with 
the action at law. — Ochsenbein v. Papelikr 
(1873), 8 Ch. App. 695; 42 L. J. Ch. 861; 28 
L. T. 450 ; 37 J. P. 724 ; 21 W. R. 516, L. C. & 
li. J. 

AnmMiona : — Consd. London k. Provincial Insco. Co. r. 
Seymour (187 3). L. B. 17 85. Refd. Abouloff v. Oppeu- 

hdmer (1882) 10 Q. B. D. 2fl5 ; Vadala v. LawcR (1890), 

Board, Ex p, Arlidge, [1914] 

1 K. ii. IGO. 


Oi. p. 704 : Manner etc. v. Cash (1880), 5 T. L. R. 271. 

Mentd. Buxdott v. Home (1911), 27 T. L. R. 402. 

1188. Although involving retrial of 

questions adjudicated on by foreign court,] — ^Whero 
an action is brought in England to enforce a 
foreign judgment, deft, may raise the defence that 
the judgment was obtained by the fraud of pltf. 
even though the fraud alleged is such that it 
cannot be proved without retrying the questions 
adjudicated upon by the foreign ct. — Vadala v. 
Lawes (1890), 25 Q. B. D. 310 ; 63 L. T. 128 ; 38 
W. R. 594, O. A, 

1134. Although fraud discovered since 

Judgment.] — Manger etc. (Syndics under 
Bankruppcy of Rodrigues et Cie) v. Cash 
(1889), 5 T. L. R. 271, D. C. 

1185. Summary proceedings under 

R. S. C., Ord. 14.] — Ijeave should not be given to 
sign judgment under the above Order unless it is 
clear that there is no real substantial question to 
be tried. 

In an action on a foreign judgment, deft, made 
an affidavit that the judgment had been obtained 
by fraud : — Held : pltf. should not be allowed to 
sign judgment under the above Order. — Codd v. 
Delap (1905), 02 L. T. 510, H. L. 

Whether Judgment contrary to natural Justice — 
Evidence of fraud rejected by foreign court.] — See 
No. 1147, 2^ost. 


1132. Defence of fraud available In action 

on judgment — Although question of fraud Investi- 
gated in foreign court —& decision that no fraud 
committed.] — A foreign judgment obtained by tlie 
fraud of a party to the suit in the foreign ct. cannot 
be afterwards enforced by him in an action brought 
an English ct., even although the question 
whetlier the fraud liad been perpetrated was 
investigated in the foreign ct., it was there 
decided that the fraud had not been committed. 

To an action claiming the value of certain 
goods & brought upon a foreign judgment, whereby 
defis. wore ordered to return to plt^f. the goods or 
to pay to her their value, the defence alleged that 
pltf. obtained the foreign judgment by fraudulently 
representing to the loreign ct. that the goods were 
not tlien in her possession, & by fraudulently 
concealing from the foreign ct. that the goods then 
were in Jjcr possession & were concealed by her : — 
livid : ilic defence was good. — Abottj.off v. I 
OppENHErMER(]882),10Q.B.l).295; 52L. J.Q.B. 

1 ; 47 L. T, 325 ; 31 W. R. 57, 0. A. ; svj^sequent 
proceedings (1883), .52 L. J. Q. B. 309, D. C. 
JnnoUiWmaj^CoUB^. Vadala r. Lawes (1890), 25 Q. B. D. 

310. Retd, Henderson, Nouvion r. Freeman (1887), 36 


Sub-sect. 8. — Judgment must not be Contrary 

TO Natural Justice. 

1186. General rule — Judgment contrary to 
natural Justice not recognised.] — In an action 
brought by the syndics of a French bkpt. upon an 
arbitral sentence & ordonnance, whereby deft, 
was adjudged to pay the bkpt. a sum of money : — 
Held: (1) the agreement of reference made in 
France was sufficiently proved by an examined 
copy k the evidence of the attesting witness, it 
appearing that the original was deposited with a 
notary at Paris for safe custody, & it was the 
established usage in France not to allow the 
removal of a document so deposited ; (2) the pro- 
ceedings' in foreign cts. might be presumed to be 
consistent with the foreign law until the contrary 
was distinctly shown ; (3) the principle adopted 
by a foreign jurisdiction in assessing damages 
could not be impugned, unless contrary to natural 
justice or proved to be not conformable to the 
foreign law ; (4) two out of three syndics of a 
French bkpt. might sue without naming the third, 
or stating that the Juge Commissairc had authorised 


1133 1. Defence of fratui available 

in action on judgment — Although in- 
volving retrial of qucfitions adjudicated 
on by foreign court .) — Woodrcfp v. 
McLennan (1887), 14 A. U. 242.— 
CAN. 

1133 ii. ,] — To an action on 

a fonUjfn judfirraent (lefts. pl(jaded that 
tho order for such judgment waa 
obtained upon a false affidavit, & that 
pltffl. obtaiiic<l the judgment by 
fraudulently concealing from the ct, 
the true nature of the transacllons 
between them & defts. i—Ileld : a 
good defence. — Hollendkr v. 
Ffoulkks (1894), 2C O. R. 61.— CAN. 

11351. Motion for summary 

judginent.) — I’ltfs. brought an action 
(igalust tho defts. in Quebec, to recover 
money alleged to be due from them for 
sprvlcoft rendered. Defts. apj)eared in 
the action & defended on the merits, 

against them. 
Pltfs. Jiavintf brought an action in 
O. on the judgment, & moved for 
speedy judgment, defts. opposed the 


f motion upon affidavit that tho judg- 
ment waa recovered by fraud, & 
deception practised upon tho ct. by 
pltfs., & that defts. had a good defence 
to tho action upon the merits : — Held : 
(1) tho motion for judgment must be 
dismissed ; (2) in an action founded 
upon a foreign judgment deft, is at 
liberty to plead, & prove, if lie can, that 
tho jmlgmont was recovered by fraud 
& decjoption practised upon tho ct. — 
Jacobs v. Beaver Silver Cobalt 
Mining Co. (1908), 17 O. L. R. 496 ; 
12 O. W. R. 803.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 8. 

11361. General rule — Whether judgment 
contrary to natural justice recognised.]-- 
In debt on a foreign judgment, deft, 
pleaded that the judginont wiw con- 
trary to reason k instioe. On demur- 
rer : ■ — Held: abadplea.--MGPii 
V. McMillan (1846), 3 U. C. R. 30.- 
CAN. 

1186 ii. — Kinqbmill v. 


Warrener (1852), 13 U. C. R. 18.— 
CAN. 

1136 iii. — . 1 — The declaration 

charged that deft, was indebted to 
pltf. by virtue of a judgment recovered 
in Q. rica, that tho deft, was not 
personally served with tho first process 
In tho suit within tho jurisdiction of 
tho ct. where the judgment w'as ob- 
taiued, k that deft, was never indebted 
to pltf. In tho claim on which the Judg- 
ment was obtained. On demurrer ; — 
Hchi : ploii, as an aUegation tlmt the 
enforcement of the judgment was 
contrary to natural justice, was bad, 
as it did not negative tho exist>enoe of 
all facts which, if proved, would render 
the judgment enforceable. — Shearer 
V. McLean (1903), 36 N. B. R. 284,— 
CAN. 

1136iv. .] — The grounds of 

a foreign judgment are not examinable, 
unless such judgniout bo plainly repug- 
nant to natural justice. — Siaia u. 
Thomas (1841), 3 1. L. 11. 416 ; 1 Leg. 
Rep. 81 ; Long, k T. 10. — IR. 
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Seel, 2, — Essentials to recognition of foreign judg- 
ments : Sub’sects . 8 9* Sect, 3 : Sub-sect. 1 > 

the suit, such appearinpr to be the rule in France. — 
Auvon v. Fubnival (1834), 1 Cr. M. & B. 277 ; 

4 Tyr. 761 ; 3 L. J, Ex. 241 ; 149 E. B. 1084. 
Annoiaiiona : — As to (1) Retd. K. P. Douffla<t (1845), 1 Car. 
& Kir. 670 ; Boyle v. WiHoman (1855), 10 Exoh. 647 ; In 
the Goods of Boll (1858), 1 8w. Sc Tr. 136, n. As to (2) 
Reid. Re Henderson, Nouvion v. Frooman (1887), 35 
Cli. D. 704. As to (4) Reid. Tngato t\ Austrian Lloyd’s 
Co, (1858), 6 W. R. 659 ; Didishoim v. London Sc West- 
minster Bank, [1900] 2 Ob. 15. 

1187. .] — ^Messina v, Petrococchino, 

No. 1130, ante, 

1188. -.] — ^Walker v. Mahon, No. 

1037, ante. 

1189. -.] — Pemberton v, nuGiiEs, 
No. 952, ante, 

1140. What amounts to repugnancy to ** natural 
Justice.^*] — Crawley v, Isaacs, No. 1090, ante. 

1141. Court constituted ol interested 

parties.] — Price v. Dewhurst, No. 383, ante. 

1142. Comity of nations disregarded — 

Refusal to recognise title validly acquired by 
English law.] — ^A. & B. were mtgees. of an English 
ship. The ship was attached in a foreign port by 
the creditors of D., the registered owner, & pro- 
ceedings were had in the ct. there for the sale of 
the ship. The agents of A. & B. intervened in 
these proceedings to protect the rights & assert 
the claims of A. & B. as mtgees. The ct. there 
refused to take notice of the claim as mtgees., as 
by the law of the State a mtge. of chattels was 
invalid. The ship was ordered to be sold. It 
finally arrived in a British port. Thereupon pltfs. 
as mtgees. filed their bill to confirm the mtge., & 
for the usual directions : — Held : (1 ) the judgment 
of the foreign ct. was not binding on the cts. ih 
England, the lex loci contractus being ignored by 
tliat ct. ; (2) pltfs. not having originated pro- 

ceeding in the foreign ct., but, on the contrary, 
their title being wholly denied by it, were not 
estopped from proceeding here. — Liverpool Bank 
V. Fogqo (1860), 2 L. T. 594. 

1148. ,] — Simpson v. Fogo, No. 

382, ante. 

1144. .] — A British ship, mort- 

gaged in England by a British subject to British 
subjects, was arrested at New Orleans by creditors 
of the mtgor., also British subjects resident in 
England, & as the cts. of New Orleans do not 
recognise such mtges. of ships, the mtgees., in 
order to protect the ship from sale, gave bonds for 
the amounts claimed by the creditors. The 
mtgees. afterwards Hied a bill to restrain the 
creditors from suing on these bonds ; — Held : 
though the decisions of the cts. of New Orleans 
might be open to the reproach of injustice, yet as 
the creditors owed no duty to the mtgees., & had 
a right to proceed against the property of their 
debtor wherever they found it, the bill could not 
be maintained. — Liverpool Marine Credit Co. 
V, Hunter (1808), 3 Ch. App. 479 ; 37 L. J. Ch. 
386 ; 18 L. T. 749 ; 16 W. B. 1090 ; 3 Mar. L. C. 
128, L. 0. 

Annotation ; — Consd. Re Maudslay, Sons & Field, Maudslay 
V. Maudslay, Sous & Field, [1900] 1 Ch. 602. 

1145. Notice of proceedings given too iate 

for defendant to appear in time.] — Jeannot v. 
Fuerst, No. 1076, ante. 

1146. Exclusion of evidence — Of parties — 

Parties not competent witnesses.] — The ct. will not 
refuse to enforce a judgment obtained in an Italian 
ct. merely because by Italian law neither party to a 
litigation can bo called as a witness on his own 
behalf. The exclusion of such evidence cannot be 
said to be contrary to substantial justice within the 


OF Laws. 

meaning of the rule laid down in Pemberton v. 
Hughes f No. 952, anfe.— S carpetta v. Lowbnfeld 
(1911), 27 T. L. B. 609. 

Annotation: — Oonsd, Robinson v, Fenner, [1913] 3 K. B. 

835. 

1147. Of fraudulent misrepresentation 

— Defence of fraud.] — In an action upon a foreign 
judgment the English ct. will not hold the foreign 
judgment to be contrary to natural justice, where 
the foreign ct. has jurisdiction over the subject- 
matter of the suit & the parties thereto, & where 
parties have duly & in accordance with English 
ideas of natural justice been summoned to the 
foreign ct. so as to have had a hearing or an 
opportunity of being heard. 

A co. in Quebec owed a sum of money to N. He 
assigned part of this debt to pltf. as security for a 
loan. He subsequently assigned the whole debt 
to deft., subject to the rights of pltf. in considera- 
tion of an undertaking by deft, to pay to pltf. the 
amount of the debt due from N, to pltr. Pltf. 
sued deft, in Canada to recover the amount of the 
debt. Deft, in that action pleaded that he had 
been induced to enter into the undertaking by the 
fraudulent misrepresentation of N. as to the 
iinancial position of the co. The Canadian ct. 
held that evidence of this fraud was inadmissible, 
&> gave judgment for pltf. : — Held : the judgment 
was not contrary to natural justice. — Bobxnson v, 
Fenner, [1913] 3 K. B. 835 ; 83 L. 3 . K. B. 81 ; 
100 L. T. 542 ; subsequent 'proceedings^ [1913] 3 
K. B. 845, n. 

1148. Defence that proceedings contrary to 
natural justice — How pleaded.] — Cowan v . Braid- 
wood, No. 1083, ante. 


Sub-sect. 9. — Judgment may be Ancillary to 

Judgment in rem. 

1149. Judgment for damages against co-respon- 
dent ancillary to decree for divorce — Courts pro- 
nouncing & enforcing judgment both courts of 
same Sovereign — Enforcing court with no Juris- 
diction to grant divorce in question.] — The cts. of 
this country will enforce a foreign judgment in 
personam ancillary or accessory to a decree for 
dissolution of marriage, such as a judgment for 
damages against a co-resp., regularly pronounced 
according & the law of the ct. which ha-s given it, 
where both the ct. pronouncing & the ct. enforcing 
the judgment are cts. of same Sovereign & where 
the ct. enforcing it could not grant that relief, 
because it had no jurisdiction over the marriage 
to the dissolution of which the judgment for 
damages was ancDlary. 

Pltf., who was a British subject domiciled & 
resident in British India & had been married there, 
regularly instituted a suit for divorce in India 
under the India Divorce Act, 1869, making deft, 
a co-resp. Deft., a domiciled British subject, had 
then left India & had no property there ; he was 
resident in England & was duly served with the 
petition by rejdstered post in England, in accord- 
ance with the procedure of the Indian ct. ; he did 
not appear or defend the suit. A decree was pro- 
nounced dissolving the marriage & awarding 
damages : — Held : pltf. was entitled to recover 
the damages awarded by the judgment of the ct. 
in India. — ^I^hillips v. Batho, [1913] 3 K. B. 25 ; 
82 L. J. K. B. 882 ; 109 L. T. 315 ; 29 T. L. B. 
600. 

Annotations : — ^Api^d. Gibson v. Gibson, [1913] 3 K. B, 379. 

Refd. HarriB v. Taylor, [1915] 2 K. B. 580. 
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Pabt XIV. — ^Foreign Judgments. 

Sect. 3.— CONCLUSIVENESS OF FOREIGN 

JUDGMENTS. 


SUB-SEC3T. 1. — Judgments in pebsonam. 

A. As to Merits. 

1150* Whether iiiiiiiipeachable«] — bill was dis- 
missed judgment having been given against pltf. 
in the Ct. of Denmark. — ^B luet v. Bampfield 
( 1674), 1 Cas. in Ch. 237 ; 22 E. E. 773. 

1161. — ^ Until reversed — By foreign court 
Itself J — It is against the law of nations not to give 
credit to the judgments & sentences of foreign 
countries till they be reversed by the law, & 
according to the forms, of those countries wherein 
they were given (Lord Nottingham, C.). — 
OOTTINGTON’S CASE (1078), cited in 2 Swan. 326 ; 
36 E. R. 640. 

AnnotcAion : — ^Re!d. Hughes v. Cornelius (1682). Skin. 69. 

By House of Lords — Scottish 
Judgment.] — Wliere there is an appeal from the 
decision of a Scottish ct., acted upon by this ct., 
the ct., being unable to form any opinion upon 
that decision, must assume for the purpose of 
acting upon it that it is right, but cannot assume 
that such appeal will not be successful. — ^L ord v. 
Colvin (1861), 1 Drew. & Sm. 476 ; 30 L. J. Ch. 
787 ; 9 W. R, 687 ; 62 E. R. 460. 

1158. j — A partner, having retired under an 

agreement of indemnity against partnership claims, 
was allowed a sum of money recovered by the 
sentence of a foreign ct. for customs, without 
examination of the merits. — G old v. Caniiam 
( 1679), 1 Cas. in Ch. 311 ; cited 2 Swan. 325 ; 22 
E. R. 816, L. C. 

1154. — —.] — The sentence of a foreign ct. of 
competent jurisdiction is evidence of res fudicata, 
& is not to be called in question in a collateral 
cause in the cts. of this kingdom. — H amilton v. 
Dutch East India Co. (1732), 8 Bro. Pari. Cas. 
264 ; 3 E. R. 573, H. L. 

1155. Or merely prlm& fade evidence of 

debt.] — Gage v. Bulkeley, No. 1029, ante. 

1156. ^.]---An action was brought by 8. 

in the Ct. of Session in Scotland, upon a judgment 
of the Supreme Ct. in Jamaica. The Ct, of Session 
determined that pltf, was bound to prove before 
them the ground, nature & extent of the demand 
on which the judgment in Jamaica had been 
obtained ; — Held : the decision of the Ct. below 
should be reversed, & the judgment of the Supreme 
Ct. of Jamaica ought to be received as evidence 
fjrimd facie, of the debt, & it lay upon deft, to 
impeach the justice thereof, or to show same to 
have been irregularly or unduly obtained. — 
Sinclair v. Eraser (1771), 1 Dough 4, n. ; cited 
in 20 State. Tr. 468 ; 99 E. R. 3, H. L. 

-Innolofions Ctonsd. Walker u. Witter (1778), 1 Doug. K. B. 

1 ; Galbraith v. Neville (1789), 1 Doug. K. B. 6, ii. ; Ajiiott 

V. Rodfeni (1826), 11 Moore, C. P. 209. Apld. Kobertaon 

V. Struth (1844.), .6 Q. B. 94i. Refd. Thompson v. Black- 

hiiMt (1833), 1 Nev. & M. K. B. 266 ; Don v. Lippmann 

(1837). 5 a. & Fin. 1. 

1157. .] — A foreign judgment has never 

been considered as a record, but it is primd facie 
evidence of the justice of the demand in an action 
of assumpsit, having no more credit than is given 
to every species of written agreement, viz., that it 
shall be considered as good till it is impeached. — 
Galbraith v. Neville (1789), 1 Doug. K. B. 6, n. ; 
99 E. R. 6. 

PART XIV. SECT. 8. SUB-SECT. 1.— A. 

1166 i. Whether unimpeachable. — Or 
n^ely primh facie evidence, of debt ] — 

A Judgment lor a epeolflo sum is 
primd facie evidence against a less 
sum only being due. 6c os respects the 
merits it Is oondusive till repelled by 
proof sufficient to destroy the effect of 


Annotations: — Oonsd. Houlditoh v. Donegal (1834). 

8 Bll. N. S. 301. Refd. Martin v. Nioolls (1830), 8 Sim, 

458 ; Thompson t>. Blockburst (1833), 1 Nev. Sl M. K. B. 

266. 

1168. .] — Hall v. Odbeb, No. 1228, 

post. 

1159 . — ,] — aij action on a covenant 

to indemnify pltf. from all debts due from the late 
partnership of pltf., deft. & D., from all suits, 
etc., proof, by a copy of the proceedings, was given 
of a suit in a foreign ct., instituted against the late 
partners for the recovery of a partnership debt, in 
which a decree was passed against them for want of 
answer, per quod a sequestration issued against 
pltf. ^8 estate, & he was obliged to pay the debt, 
etc. : — Held : the proceedings in the foreign ct. 
were conclusive against deft,, & he was not at 
liberty to show that the proceedings were erroneous. 
— ^Tarlbton V. Tarlbton (1815), 4 M. & S. 20 ; 
105 E. R. 742. 

Annotations : — Consd. Martin v. NlcoUs (1830), 3 Sim. 468. 

Apprvd. Houlditoh v. Donegal (1834), 8 Bit. N. S. 301. 

1160. .] — Arnott V. Redpern, No. 

761, ante. 

1161. Delay In Impeaching Judgment.] 

— ^A., who was domiciled in America, gave to B., 
one of his sisters, one-fourth of the residue of his 
property for her life, subject at her death to be 
equally divided among her children should she 
have any. U pon a suit in the proper ct. in America, 
B. having no children, it was decreed that the fund 
should be paid to her. This decree was made upon 
a bill taken pro confesso against parties who were 
out of the jimisdiction, there being two exors. 
within tlie jurisdiction upon whom the decree 
operated. One of the absent defts. having received 
the funds of B, under a power from her, upon a 
suit against him for an account, & an objection 
raised that B. was entitled to no more than a life 
interest under the will: — Held: (1) such a 
question could only bo raised by proceeding in the 
ct. in America to rehear the cause ; (2) a petition 
ten years afterwards to the Ct. of Session to take 
further evidence as to the proper construction of 
the will was rightly rejected. — Gordon v. Brown 
(1829), 4 Bli. N. S. 569 ; 3 Hag. Ecc. 455, n. ; 6 
E. R. 202, II. L. 

1162. .] — A foreign judgment cannot 

be questioned in the cts, of this country. 

On a bill for a discovery & a commission to 
examine witnesses abroad, in aid of pltf.’s defence 
to an action brought in this country on a foreign 
judgment: — Held: the bill was demurrable. — 
Martin v. Nicolt-s (1830), 3 Sim. 458 ; 57 E, R. 
1070. 

Annotations : — ^Dbtd. Houlditoh v. Donegal (1834), 8 BH. N. 8. 

301. Consd. AlivontJ. Fumival (1834), 1 Cr. M. & U. 277 ; 

Price V, Dowhurat (1837), 8 81m. 279 ; Bank of Australuaia 

V. Hartling (1850), 19 L. J. C. P. 345. Retd. Bccquct v. 

MacCarthy (1831), 2 B. & Ad. 951 ; Cowan v. Braidwood 

(1840), 10 L. J. 0. P. 42; Smyth v. Griffin (1843), 12 

L. J. Ch. 193 Henderson v. Henderson (1844), 6 Q. B. 

288; Bank of Australasia v. Nias (1851), 16 (^. B. 717; 

Austria (Emperor) v. Day (18G1), 2 Qifl. 628. 

-.] — A bill was filed to sot aside 
the decree open the mtge. accounts in a suit in 
the Ct- of Ch. in Jamaica, on the ground of fraud 
in the conduct of that suit : — field : whatever 
irregularities or mistakes might have been com- 
mitted in the course of the foreign suit, the allega- 
tions of fraud were not established in evidence, & 
the Ct. of Ch. in England had no jurisdiction as a 


a foreign ju<lgiuont as ovidonco of a 
debt. — P age v. Phiclan (1841), I 

U. C. K. 254.— CAN. 

116511. .] — luanapctionon a 

foreign Judgment, If the Juctoiont is 
not Impoached or donlod, it la primd 
fade evidence against deft. — ^M anning 

V. Thompson (1867). 17 O. P. 600.— 


CAN. 

— Where no estopjjel.]— 

If tho procecfllngs In a foreign ct, do 
not operate as an estoppel, the domoBtic 
ct. may inqiiiro into the grounds of 
tho Judgmont. — M oMilian v. Uitohik 
(1861), 2 All. 242.— CAN. 
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Conflict op Laws. 


Sect 3. — Conclusiveness of foreign judgments : Suh- 
sect 1, A. B.] 

ct. of appeal to review the decrees of the Ct. of Ch. 
in Jamaica merely because they had proceeded on 
ignorance of facts or error of law. — Purj:iER v, Willis 
(1831), 1 My. & K. 292, n. ; 39 E. R. 093, L. C. 
Annotation: — Mentd. Leith v. Irrine (1833), 1 My. & K. 

277. 

1164*. .] — It is the general sense of 

lawyers in Westminster Hall that the judgment of a 
foreign ct. in cts. of iliis country is only primd facie 
evidence, is liable to be averred against & not 
conclusive (Lord Brougham, C.). — Houlditch v. 
Doneoall (Marquess), No. 374, ante, 

1165. .] — Don v. Lippmann, No. 711, 

ante. 

1166. .] — Ferguson v. Mahon, No. 

1082, ante, 

1167. Pleas not raised In foreign court 

— Whether pleadable In action on Judgment.] — 

Henderson v. Henderson, No. 1110, a^Ue, 

1168. .] — Vanquetjn v. 

Bouard, No. 1044, ante, 

1169. .] — The publisher of a newspaper, 

in which had appeared an article contemptuously 
reflecting on the proceedings of the Ct. of Ch. of 
the Isle of Man, was brought before that ct. & 
committed for contempt. A., who was then 
present, avowed himself to be the autlior of the 
article, & was also forthwith committed verbally by 
the ct. After some time a written warrant was 
drawn up, signed by the Lieutenant-Governor of 
the island, which, after stating that at a Ct. of Ch. 
held, etc., A. voluntarily appeared & avowed 
himself the author of an article headed, etc., & 
that the writing & publishing the article was a>;on- 
tempt of the ct., ordered that A. should be for such 
contempt committed a prisoner to the gaol of R., 
there to remain until further order. It appeared 
that the Lieutenant-Governor presided in the Ct. 
of Ch., wliich was a ct. of record, having jurisdiction 
over the whole island, & having power to punish 
for contempt of its aulLority ; k. that the ordinary 
course of proceeding in such cases is by a rule or 
judgment declaring the party to be in contempt, 
& awarding such punishment as the ct. might deem 
proper ; that no warrant was granted, but a 
certified copy of the rule or judgment was a suffi- 
cient authority to the oflicer to imprison ; that by 
the law of the island parties in contempt of any 
of the cts. were committed to the gaol of R., & no 
period was in general fixed for their release, which 
they might obtain by axjplication to the ct., in 
case of contemx)tuous behaviour, by paying the 
fine imposed, or making such apology or com- 
plying with such terms as the ct. might deem 
satisfactory. On a motion for a habeas corpus to 
discharge A. from custody: — Held: (1) it suffi- 
ciently appeared that the warrant was a judicial 
act of the Ct, of CJi. ; (2) a ct. of competent 

1167 i. Pka not raised in 

foreign court — Whether pleadable in 
action on judgment.}— A plea to an 
action on a foreign Jiingniont, of 
8tat. Limitations, to the original 
cause of action, ought not to be struck 
out os ombarrassing ; such plea being 
lex fori & one which could not have 
been pleaded in a foreign country. 

Nor should a rounterelaim bo struck 
out where, at all event‘d, deft, was not 
bound to raise It, In tho original a(*,tion. — 

Bmxisn Linen Co. v . McEwan (188U), 

G Man. L. It. 292.--CAN. 

1167 ii. — — .1-Deft. 

In an action on a foreign iudgnuuit 
may plead on tl»o merits to tlie action 
on the Judgment, or he may set up any 
defence which he might have sot up 


authority having decided this to be a contempt, tho 
Ct. of Q. B. could not review its decision ; (3) the 
commitment, being according to the ordinary form 
adopted by tho Ct. of Cli. of the Isle of Man, was 
valid, though it was not for a time certain. — He 
Crawford (1849), 13 Q. B. 613 ; 7 State Tr. N. S. 
901 ; 18 L. J. Q. B. 225 ; 13 L. T. O. S. 185 ; 13 
J. P. 634 ; 13 Jut. 955 ; 116 E. R. 1397. 

Annotations : — As to (2) Consd. Martin v. Maokonoohle (1879), 
4 Q. B. D. 607. Oenerally, Mentd. Exp. Anderson (1860), 
3 L. T. 622 ; Ex p. Brown (1864), 5 B. & S. 280. 

1170. ,] — A foreign judgment, though 

conclusive where it was given, is only primd facie 
evidence of a debt here. 

Where deft., a member of a colonial co., in an 
action brought against him in this country on a 
contract entered into by the co., pleaded a judg- 
ment recovered in the colony against the chairman 
of tho CO. as conclusive : — Held : the plea was bad. 

Here the right to sue on the original causes of 
action remains, there being in our cts. no merger 
of those causes of action in a higher remedy 
(Chesswell, j.). — ^Bank op Australasia v. 
Harding (1850), 9 C. B. 661 ; 19 L. J. C. P. 345 ; 
14 Jur. 1094 : 137 E. R. 1052. 

Annotations : — Apld. Kelsall v, Marshall (1856', 1 C. B. N. S. 
241. Distd. Barber v. Lamb (1860), 8 C. B. N. S. 95. 
Consd. Copin v. Adamson, Copin v. Straclian (1874), L. R. 
9 Exoh. 345. Retd. Bank of Australasia v. Nias (1851 ), 16 
Q. B. 717 ; Do Cosse Brissac v. Ilathbono (1861), 6 H. & N. 
301 : Tbolwall r. Yolverton (1864), 16 C. B. N. S. 813 ; 
Godard v. Gray (1870), L. R. 6 Q. B. 139; lie Trufort, 
TraiTord v. Blanc (1887). 36 Ch. D. 600 ; Risdon Iron & 
Locomotive Works v. Furness, [1906] 1 K. B. 49. 

1171. ,] — Bank of Austraiasia v, 

Nias, No. 1042, ante. 

1172. Mistake of fact apparent on face 
of judgment.] — Reimeks v. DnircE, No. 1028, ante, 

1173 . ,] — judgment of a foreign 

ct., having jurisdiction over the parties & subject- 
matter of the suit, cannot bo impeached on the 
ground that it is erroneous ux^on the merits. — 
De Cosse Brissac v. Rathbone (1861), 6 H. & N. 
301 ; 30 L. J. Ex. 238 ; 168 E. R. 123. 

Annotations : — Consd. Simpson v. Fogo (1803), 1 Horn. & M. 

195. Expld. Schibsby v. Wostenholz (1870), L. R. G Q. B. 
15.5. Consd. Voinet v. liarrett (1885), Cab. & El. 654 : lie 
Trufoil, TraJIord v. Blanc (1887), 36 (i^h. D. COO. liefd. 
Godard V. Gray (1870), L. R. 6 Q. B. 139 ; Ellis r. M’Hcnry 
(1871), L. K. 6 C. I*. 228 ; Voinot v. Barrett (1885), 55 
L. .T. Q. B. 39. 

1174. .] — Pltf., acting on belnalf of the 

Finance Minister of the Sultan of Turkey, in Nov., 
1858, made arrangements with the owners of the 
British ship, the Dutchman, then in the port of 
London, & about to sail to Constantinople, for the 
conveyance of certain gold. He thereupon effected 
with deft.’s co. a policy of insurance upon the gold, 
dated Nov. 26. On Nov. 27 the owners of the 
vessel transferred her to a Russian co., & her name 
was changed to the Dnieper. Neither pltf. nor 
deft, knew until the termination of the voyage 
that the ship had ceased to be a British vessel. 
She sailed on Jan. 4, 1859, & whilst proceeding on 

procuring ovldonoe In tho foreign 
country to moot, by way of anticipa- 
tion, wlmt was sot up In the pleas, was 
no ground for striking them out. — 
Internationa T i, eto., Corpn. v. Great 
N. W. Central Ry. Co. (1893), 9 
Man. L. R. 147.— CAN. 

1167 iv. .1— The 

defences that may be set up In an 
action In Man. on a foreign Judgment 
are not limited to such as might have 
been, but wore not, pleaded in tlie 
original action, but Include such as 
were aotuaDy ideaded there, subject 
to the ijower of tho ct. or a Judge to 
strike thorn out on the ground of 
embarrassment or delay. — B iokey v. 
Leouesley (1905), 15 Man. L. B. 
304.— -CAN. 


in an action on the original cause of 
action in tlie foreign ct., but ho cannot 
plead a doleuce which ho might 
have set up to tlio original cause of 
action, had It boon sued upon in the 
domestic ct., but which could not bo 
raised in the foreign ot. — Buriisii 
Linen Co. v. MoKwan (1892), 8 Man. 
L. R. 99.— CAN. 

1167 iii. To 

a count on a foreign Judgment deft, 
pleaded nine pleas which might have 
1)0(511 pleaded in tho foreign eouutr^’^ 
to the original cause of action. There 
was no evidence that they wore un- 
true : — Held: tliese pleas could not 
be struck out on tho ground of emhar- 
rassmont or delay, & the fact that pltfs. 
might bo put to great expense about 
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hep voyage was wrecked about 110 miles from 
Ooustantinople. The captain sent off the chief 
officer with the gold to Gallipoli, which was two & a 
half miles distant. The gold was then deposited 
with the Russian consul where it remained twelve 
days, the fees demanded upon delivering it up 
being 2 i per cent, upon its value. At the time of 
the gold being sent to the Russian consul, no 
expenses had been incurred in saving the ship or 
any part of the cargo ; the ship became a total 
wreck. A ct. was afterwards appointed by the 
consul-general according to Russian law, & it was 
determined that this case was one which required a 
settlement of salvage, & it was adjudged that the 
gold should contribute the sum of £7149 Gs. Id. 
towards the expense of saving the cargo. Pltf. 
paid the amount & brought an action against deft, 
to recover the sum of £1,108 3.9. 3d., his proportion 
on the policy : — Held : the ct. at Constantinople, 
being a ct. of competent jurisdiction according to 
Russian law to decide the question of salvage, this 
ct. could not interfere with such decision, whether 
given in consonance with maritime law or not. — 
Dent v. Smith (1809), L. R. 4 Q. B. 414 ; 10 
B. & S. 249 ; 38 L. J. Q. B. 144 ; 20 L. T. 868 : 17 
W. R. 646 ; 3 Mar. L. C. 251. 

Anruitationn : — Distd. Harris v Scaramanpra (1872), L. R. 7 

O. P. 481. FoUd. Messina v. Petrococcbino (1872), L. R. 4 

P. C. 144. Consd. H. V. L. (i. Hoard, Ex p. Arlid^o, [1914] 

J K, B. IGO. 

1175. -.] — Hawksford & Renouf v. 
OlFFARD, No. 1225, pOfiL 

1176. .] — OONSONNO V, Ernsthausen 

(1886), 2 T. L. R. 296. 

1177. .] — lie Trufobt, Trafforo v. 

Blanc, No. 463, ante, 

B, As to Mistakes of Law, 

1178. Mistake made by Court of Chancery in 
Jamaica — Whether Impeachable by Court of 
Chancery in England.] — Fuller v, Willis, No. 
1163, ay\ie, 

1179. Mistake as to law of another country.] — 

Castrique V. Imrie, No. 1195, post, 

1180. English law — English law question of 

fact.] — (1 ) It is no bar to an action, on a judgment 
in personam of a foreign ct, having jurisdiction over 
the parties <& cause, that the foreign tribunal has 
put a conisfcruction erroneous, according to English 
law, on an English contract. 

Declaration was made on a judgment of a French 
ct. having jurisdiction in the matter. A plea set 
out the judgment, from which it appeared that the 
suit was for the breach by the shipowner of a 
charierparty made in England, in which was a 
clause that the penalty for the non-performance of 
the agreement should be the estimated amount of 
freight ; & that the ct. had treated this clause, 
contrary to the English law, as fixing the amount 
of damages recoverable, & had given judgment 
accordingly for the amount of freight. The pro- 
ceedings showed that both parties had appeared 
& been heard before the judgment was pronounced, 
but no objection was taken by deft, to the mode of 
assessing the damages : — Held : deft, could not 
set up as an excuse for not pa^ng money awarded 
by a judgment of a foreign tribunal having juris- 
diction over him & the cause, that the judgment 


proceeded on a mistake as to the English law, wliich 
was really a question of fact, & it made no difference 
that the mistake appeared on the face of the pro- 
ceedings. 

(2) The French ct. could only be informed of 
foreign law by evidence, & deft., having neglected 
to bring the English law to the knowledge of the 
French ct., could not impeach the judgment given 
against him on the ground of error as to that law 
(Hannbn, J.). — Godard v. Gray (1870), L. R. 6 
Q. B. 139 ; 40 L. J. Q. B. 62 ; 24 L. T. 89 ; 19 


W. R. 348. 

Annotations :~—A8 to (1) Refd. Meyer v Halli (1870), 1 C. P.^H. 
358 ; Abouloff v, Oppenheimor (1882), 10 Q, B. D. 295 ; 
Volnot V. Barrett (18^5), 55 L. J. Q. B. 39 ; Pemberton v, 
Hughes, 11899] 1 Oh. 781. As to (2) Consd. He Tnifort, 
Traffordv. Blanc (1887), 36 Ch. D. 600. Refd. Hoiiflillon 
V. Rousillon (1880), 42 L. T. 079. Generally, Oonsd. 
.Schibsby V. We-^tenbolz (1870), L. K. 6 Q. B 155 ; Robinson 
V, Fenner. [1913] 3 K. B. 835. Refd. Ochseuboiii v. 



Anp. 

Crozot V. Brogdon (1891), 42 W. R. 317 ; Emanuel v. 
Syraon, [1908] 1 K. B. 302. Mentd. Thorp v. Hibbard 
4 T. L. R. 64 : Wall v. Redoriaktiobolagot Luggude, [1915J 


3 K, B. 60. 


1181. -.] — Re Trufort, Traffohd v. 
Blanc, No. 463, anfe. 

1182. Mistake apparent on face of judgment.] — 

Reimers V, Druce, No. 1028, ante, 

-Godard v. Gray, No. 1180, ante, 

1184. Mistake admitted by parties.] — The pre- 
sumption with regard to the judgment of a foreign 
ct. is that it is correct according to the law of the 
country to which it belongs, but when it is admitted 
by the parties that the law of the foreign tribunal 
has not been correctly declared by its judgment, 
such a judgment is not binding on an English ct. 

A cargo of rye, shipped on an Austrian sWp for 
carriage from Enos, a Turkish port, to Schiedam, 
was insured by a policy warranted free of particular 
average. The ship meeting with stormy weather, 
a portion of the cargo was damaged, & the ship 
had to put into the port of La Rochelle. Pro- 
ceedings were taken, at the instance of the captain, 
in the Tribunal of Commerce at that port, & in 
consequence the cargo was landed & warehoused. 
It was necessary to sell a portion of the cargo im- 
mediately, which was accordingly done. On 
Feb. 21 the ct. on the petition of the captain 
ordered a sale of the residue, & notice of abandon- 
ment was given to defts. as insurers on the ground 
that, in the opinion of the experts or surveyors, the 
rye could not be forwarded to its destination. This 
notice defts. refused to accept, & on Mar. 5 defts., 
as insurers, summoned the captain before the 
Tribunal of Commerce for the purpose of having it 
decreed that there was no occasion to sell the 
residue of the rye. The ct. accordingly ordered the 
residue of the rye to be surveyed, & the surveyors 
reported that it could be rc-shipped & convoyed to 
its destination. This report was confirmed by the 
ct., & notice of it given to the assured, together 
with notice tliat any course pursued with the carjro 
would bo for their account & on their responsibility. 
The rye, however, was not forwarded, & remained 
until Dec. warehoused at La Rochelle, although 
the captain might have procured a ship to carry it 
on. The captain having in the meantime procured 
advances to meet the expenses caused by tbe 


PART XIV. SECT. 3, SUB-SECT. 1.— B. 

y. Mistake as to law.l — A wroug 
view OH to the legal liability of a party 
or tw to onus does not render a foreign 
Judgment one not given on the merits. 
— KiUtfA Shknoi V . Hallahqa (1918), 

I. L. K. 41 Mad. 206.— -IND. 

2 , Mistake in proceedings prior 
to judgment ,] — ^In assumpsit on a 


foreign judgment, the Judgment cannot 
bo impeached for any alleged defect 
in the proceedings prior to Judgment, 
under tlio general issue. — MoPhkoson 
V. McMillan (1846), 3 U. C. K. 34.— 
CAN. 

a. .] — A count of the 

declaration, on which a foreign judg- 
ment was obtained, was framed in 


assumpsit, & did not aver pltf.’s readi- 
ness to perform his part of the contract, 
but disclosed a good cause of action 
for malfeasance : — Held: the Judgment 
would not be treated as void, though 
the objection to tho declaration might 
have boon good on general demurrer. — 
Jack v. Tkask (1861), 12 J. Oh. H. 
279 ; 14 Ir. Jur. 9. — IR. 
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8ecL 3 . — Conchmveness of foreign judgments : Sub* 
sect* 1, B. i& C* 9 sub-sect, 2, A 

interruption of the voyage, was summoned, by the 
pai’ties who had made the advances, before the 
Tribunal of Commerce, & on Sept. 14 the ct. 
decreed a sale of the ship, & a statement of general 
Sc particular average of the ship Sc cargo to be 
drawn up, which was accordingly done. On 
Dec. 21 the Tribunal of Commerce decreed the sale 
of the rest of the cargo, on the groimd that the 
weather was unfavourable for its preservation. On 
Jan. 26 the Tribunal of Commerce decreed that 
the full amount of the freight due upon the whole 
voyage was chargeable upon the proceeds of such 
sale, Sc an amended average statement, which 
proceeded on this footing, was confirmed by the ct. 
If the proportion of freight so payable was to be 
added to the extra expenses inciuTed in respect of 
the residue of the cargo so sold by reason of the 
interruption of the voyage, including the extra 
freight in respect of forwarding to the port of 
destination, the amount would exceed the value 
of the rye at the port of destination. It was 
admitted that neither the law of France nor 
of Austria was in accordance with the decree of 
Jan. 25, Sc if the proper proportion of freight had 
been charged to the residue of cargo sold, the value 
at the port of destination would have exceeded the 
expenses; — Held: (1) there was no constructive 
total loss of the cargo, inasmuch as the decree for 
the sale of the residue of the cargo was not due to 
the perils insured against, but was made for the 
purpose of paying advances incurred thi’ough the 
captain's breach of duty in not forwarding such 
rye to its destination ; (2) the insurers were not 
concluded by the judgment of the French ctrfrom 
denying that there was no total loss, because it was 
admitted that such judgment was erroneous 
according to the law which it professed to ad- 
minister. — Meyek V, Ralli (1876), 1 C. P. D. 368 ; 
45 L. J. Q. B. 741 ; 35 L. T. 838 ; 24 W. R, 963 ; 

3 Asp. M. L. 0. 324. 

C, Other Cases, 

1185. Parties different.] — Messina v, Petro- 
cocciUNO, No. 1130, ayite, 

1186. .] — Rio Tinto Copper Co. v SociiSt^ 

DES M6taux (1890), 6 T. L. R. 408. 

1187. .] — An American co. incorporated 

with the object of buying Sc selling land in Mexico, 
having acquired over seventeen million acres in 
the territory of Lower California in that country, 
borrowed vinder its powers a very large sum on 
debentures. A trust deed was executed betw'een 
the co. of the first part, a trustee for the debenture 
holders of the second part, Sc an advisory com- 
mittee of three persons of tlie thii’d part. By the 
deed, which contained a covenant by the American 
co. that the land in Lower California should be 
charged with the payment of the principal money 
Sc interest payable on the debentures, the com- 
mittee were empowered to call meetings of the 
debenture holders, to be conducted like meetings 
of shareholders. Sc a meeting was to have power 
to sanction any modification or compromise of the 
rights of debenture holders against the co. or 
against its property, whether such rights should 
arise under tlio debentures or under those presents, 
Sc a special resolution was to be binding on all the 
debenture holders. In 1889 an English co. was 
formed with power to buy & sell land. Sc other 
very wide powers. Sc on May 4 of that year the 
American co., being in difficulties, transfeiTed its 
assets, business Sc liabilities to such English co., 
subject, as to the lands in Lower California, to the 


debentures Sc the deed of trust. The English oo., 
being desirous that the debenture holders should 
exchange their debentures for fully paid preference 
shares in the English co., the committee called a 
meeting of the debenture holders, at which a 
spechd resolution to accept such preference shares 
in lieu of their debentures was passed by the 
necessary majority. Certain debenture holders 
who did not attend the meeting dissented from the 
arrangement, Sc brought an action against the 
American co. to recover interest on their deben- 
tures, which was ultimately decided in favour of 
the dissenting debenture holders by the Ct. of 
Appeal on the ground that a power to compromise 
rights presupposed some dispute about, or difficulty 
in, enforcing them, Sc there being no evidence of 
any such dispute or difficulty, there was nothing 
to bring the power to compromise into play. The 
dissenting debenture holders now brought an 
action against the trustee of their deed, the advisory 
committee. Sc the English co. for an account of 
their interest in arrear Sc unpaid ; a declaration 
that by the trust deed the debenture holders were 
entitled to a first charge on the property com- 
prised in the deed, Sc to have all necessary acts 
done to make such charge effectual ; a declaration 
that the committee Sc the trustee of the deed had 
been guilty of wifful neglect Sc default in failing to 
procure & register a certain hypothecation of the 
land, Sc to put in force the powers of the deed ; &: 
for other redief. Defts. contended (inter alia) that 
pltfs, were bound by the special resolution passed 
at the meeting of the debenture holders, but it 
was urged on behalf of pltfs. that the judgment 
in the action against tlie American co. estopped 
the English co. in the present action from saying 
that pltfs, wore bound by the special resolution. 
The judge found upon the evidence that there 
were difficulties, not brought before the ct. in the 
former action, of such a substantial character in 
the way of the debenture holders enforcing their 
rights, that the majority of them might have bond 
fide considered it desirable to compromise those 
rights against the American co. Sc its property by 
passing the special resolution. Sc that there was 
no reason to doubt that the resolution was in fact 
honestly anived at, Sc passed bond fide at the 
meeting by the necessary majority acting solely 
in what they believed to be the interests of the 
debenture holders: — Held: (1) the English co., 
not having been parties to the action against the 
American co., were primd facie not bound by the 
judgment. Sc although the English co., by reason 
of the covenant of indemnity given by them to tlie 
American co., were interested in assisting the latter 
CO., Sc did assist them in the action brought 
against them, yet this did not put them in the 
position of defts. to that action, or estop them in 
the present action from contending that pltfs. 
were bound by the special resolution; (2) with 
reference to the contention that the English co. 
were estopped by the judgment because they were 
privies in estate of the American co., that judgment 
could not have bound the land. Sc, moreover, a 
prior purchaser of land could be estopped, as being 
privy in estate, by a judgment obtained in an 
action against the vendor commenced after the 
purchase ; (3) although the English co. would be 
estopped under their covenant of indemnity from 
disputing the judgment as against the American 
co. suing them on that express covenant, there 
were no grounds in a totally different action like 
the present, to which the American co. wore not 
even parties, for holding that the English co. were 
so estopped ; (4) evidence being accordingl> 

admissible as to the question whether the dissentm^ 
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xninority were bound by the special resolution, 
pltfs. were bound by the special resolution, A the 
action must accordingly be dismissed with costs. — 
Mbucantilb Investment General Trust Co. 
V, River Plate Trust, Loan & Agency Co., 
[1894] 1 Ch. 678 ; 63 L. J. Oh. 366 ; 70 L. T. 
131; 42 W. R. 366; 10 T. L. R. 186; 8 R. 
701. 

1188. Effect of Judgment not clear.] — Deft, having 
applied to rescind an order for service out of the 
jurisdiction on the ground that the claim had been 
determined by a foreign judgment, & that the 
matter was res judicata : — Held : as there was 
sufficient doubt as to the effect of the foreign 
judgment, & as there was a question of law which 
might be reasonably argued, the service of the 
writ must be allowed. — Call v. Oppenheim (1885), 
1 T. L. R. 622, 0. A. 

Annotation : — Oonsd. Soci6t4 G6n6rale do Paris v, Dreyfus 
(1887), 37 Oh. D. 215. 

Judgment of court without Jurisdiction.] — See 
Sect. 2, sub -sect. 2, ante. 

Judgment not final nor for sum certain.] — See 
Sect. 2, sub-sects. 3, 4, ante. 

Judgment contrary to policy of law or to natural 
Justice.] — See Sect. 2, sub-sects. 6, 6, 8, ante. 
Judgment obtained by fraud.] — See Sect. 2, 
•sub-sect. 7, ante. 


Sub-sect. 2. — Judgments in rem. 

A, In General, 

Conclusiveness & effect of foreign Judgments in 
personam.] — See Sub-sect. 1, ante, 

1189. What is foreign Judgment in rem — Judg-> 
ment in proceedings to enforce maritime lien — 
Recognised as such by foreign codes founded on 
civil law — Though not by English law.] — Castkique 
V. Imhie, No. 1195, yost, 

1190. Not where object of suit 

personal remedy.] — All civilised nations recognise 
the validity of maritime lien, & will enforce it 
when it has been' declared by a foreign ct., but it 
is essential that it should appear from the pro- 
ceedings of the foreign ct. that the object of the 
suit was the sale of the ship, not a personal 
remedy against the captain or owners. 

Pltfs. brought an action & obtained judgment 
in the Tribunal of Commerce at Lisbon against the 
captain & owners of a British ship for damages for 
injury caused by a collision with pltfs.* ship. The 
Portuguese cts. recognised no distinction between 
actions in personam & actions in rem. Defta.* sliip 
having como into a British port, pltfs. com- 
menced an action in rem against the ship, claiming 
to enforce the judgment of the Portuguese ct. 
against it, & arrested the ship : — Held : the action 
in the Portuguese ct. was a personal action, & the 
writ in the present action & all proceedings under 
it must bo set aside, the ct. having no jurisdiction 
to enforce a judgment in a personal action by 
proceedings in rem, — The City of Mecca (1881), 
6 P. D. 106 ; 60 L. J. P. 63 ; 44 L. T. 760 ; 4 
Asp. M. L. C. 412, C. A. 

JtnmKoh’on .^Befd. The Nautik, [1805] P. 121. 

See, also. No. 1376, post. 

1191. Divorce decree affecting status of 

parties.] — abater v. Batbr, No. 935, ante. 

Recognition in England of foreign decrees of 
divorce generally.] — See Part X., Sect. 2, ante. 

1192. Conclusive in England — Founded on recog- 
nised law — 6c pronounced by competent tribunal.] — 


(1) If personal chattels are sold in a manner 
binding according to the law of the country in 
which they are disposed of, that disposition is 
binding in this country. 

A cargo of deals was shipped on board a Prussian 
vessel by Russian merchants at Onega for an 
English firm carrying on business at Hull. The 
vessel struck on the rocks on the coast of Norway, 
but the cargo was landed safely. A survey was 
held, when the surveyors recommended, as best 
for all parties, that the ship & cargo should bo 
sold, 6c the cargo was sold accordingly. It 
appeared that by the law of Norway, though the 
captain might not under such circumstances be 
able to justify the sale as between himself & the 
owners of the cargo, an innocent purchaser would 
have a good title to the property bought at such 
sale : — Held : the sale in Norway boimd the 
property, & the goods having afterwards come 
to this country, the owner claiming under such 
sale had a good title to them as against the 
underwriters to whom the cai'go had been aban- 
doned. 

(2) We ore by no means prepared to agree 
with the Exch. Ct. in tliinking the judgment of 
the Diocesan Ct. in Norway conclusive as a judg- 
ment in rem, nor are we satisfied that defts. in the 
present action were estopped by the judgment of 
that ct. or what was relied on as a judicial proceed- 
ing at the auction (Crompi'ON, J .). 

I admit, if there be a judgment in rem founded 
on a recognised law, & pronounced by a competent 
tribimal of the country where a movable chattel 
then is, that that judgment determines & changes 
the property everywhere & between all persons, 
as in the cases of a condemnation of goods in 
the Exch., or of a ship in a lawful Prize Ct. 
(Byles, j.). — Cammell V. Sewell (1860), 6 H. 
& N. 728 ; 29 L. J. Ex. 350 j 2 L. T. 799 ; 6 Jur. 
N. S. 918 ; 8 W. R. 639 ; 157 E. R. 1371, Ex. 
Ch. 

Annotations: — As to (1) Consd. Liverpool Bank v. Foggo 

(I860), 2 L. T. 594 , Castriquet?. Imrie (1870), L. R. 4 H. L. 

414. Reid. Sinipson v. Fogo (1860). 1 John. & U. 18 ; 

Castriquo r. Behrona (1861), 30 L. J. Q. B. 163 ; Lloyd v. 

Gulbert (18C5), L. K. 1 Q. B. 115 ; Meyer v. Ralll (1876), 

45 L. J. Q. B. 741 ; Alcock v. Smith, [1892] 1 Ch. 238 ; 

Dulaney v. Merry, [1901] 1 K. B. 536. Generally, Refd. 

The Empire of Peace (1869), 39 L. J. Adm. 12 : Vadala v. 

Lawea (1890), 25 Q. B. 0. 310. Mentd. The Justyn 

(1862), 0 L. T. 663; Fgliutou v. Norman (1877), 46 

L. J. Q. B. 557. 

1193. Though obtained improperly — Not 
Impeachable by person not party to foreign liti^ 
tlon.] — Declaration that the captain of an English 
ship, while on a voyage, drew a bill of exchange on 
the then owners for the necessary disbursements 
of the ship, 6c the bill was dishonoured at maturity ; 
that pltf. had in the meantime become mtgee. of 
the ship ; that by the French law the bond fide 
holder for value of such a bill, if a French subject, 
could take proceedings in rem in the French cts. 
6c attach 6c sell the ship in a French port in order 
to pay the bill ; that defts., being English subjects 
& holders of the bill, after it had been dishonoured 
conspired with T, a French subject, that they 
should indorse the bill to him without value, & 
that he should take proceedings in the French cts., 
& falsely represent that he was a bond fide holder 
for value ; that this was accordingly done, 6c 
orders were thereby obtained from the French cts. 
that the ship should be attached & sold in a French 
port ; & pltf. was thus depi’ived of his property in 
her : — Held : the declaration was bad, as an action 
could not be maintained while the judgment in 
rem, though in a foreign ct. 6c obtained as alleged, 
remained unroversed. — Castrique v, Behrens 
(1861), 3 E. & E. 709 ; 30 L. J. Q. B. 163 ; 4 L. T. 
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62 ; 7 Jur. N. S. 1028 ; 1 Mar. L. C. 46 ; 121 
E. II. 608. 

AnnotcUions 4]loiisd* Bater v, Bater, [1906] P. 209. Mooid. 
Bas6b6 v. Mattliovvs (1867), L. R. 2 G. P. 684 ; Bynoo v. 
Bank of En^rland, [1902] 1 K. B. 467 ; Turley v. Daw 
(1906), 94 L. T. 216. 


j — B ater v. Bater, No. 

936, ante, 

1195. - ~ Foreign court honestly exercising 
Jurisdiction — Not impeachable by party with pre- 
ferential title by English law.] — (1) An adjudication 
of a foreign ct., acting within the jurisdiction con- 
ferred upon it by the State within whoso lawful 
control the subject-matter adjudicated upon is 
found, is conclusive against all the world, even 
though it professes to proceed on an assumption 
of the law of another country, & that assumption 
is erroneous. 

(2) Where a foreign ct., having competent 
iurisdiction in the matter, & honestly exercising 
it, delivers in a proceeding in tern a judgment, by 
which the sale of a chattel is ordered, the sale 
cannot afterwards bo impeached in this country 
in an action against the purchaser, even though 
the person seeking to impeach it would by the 
law of this country have a preferential title to the 
chattel here, 

A ship was, while in the port of an English 
colony, repaired & furnished with necessaries for 
the voyage. The captain drew on his owner for 
the amount due. The bill was never accepted. 
The ship sailed on its prescribed voyage, & before 
reaching England entered a French port. Tli£ bill 
was indorsed to a French subject, who sued the 
captain on it, & obtained in the Tribunal dc 
Commerce a judgment against him, but the judg- 
ment freed him from personal arrest & declared 
the debt privileged on the ship, having priority 
over others. The ship was taken possession of by 
the French authorities under this judgment. 
Wiile the ship was on its voyage, & before its 
arrival in the French port, the owner had executed 
a ratge, of the ship to a creditor. Neither the 
original owner nor the mtgee. was in any way 
personally cited in the action. The ship could 
not be actually sold till the Civil Tribunal of the 
district had confirmed the original judgment. It 
was confirmed, after tlie original owner & his 
assignee, he having in the meantime become 
bkpt., had been cited before the Civil Tribunal, & 
that ct. disregarded the opinion of an English 
lawyer as to what would be the relative rights of 
the holder of a bill of exchange & the holder of a 
bill of sale of the ship. The assignee of the mtge. 
afterwards instituted before the Civil Tribunal a 
process in the nature of a replevy of the sldp, but 
failed in the process, & the ship was sold ; — Held : 
there had been a judgment in rent in the French 
ct., & the title of the purchaser of the ship, an 
Englishman, could not afterwards be disturbed 
in this country. 

(3) A proceeding in a foreign ct. to enforce a 
maritime lien, which by the law of that foreign 
country & of all foreign codes founded on the civil 
law, though not so recognised by the law of this 
country, is a proceeding tn rem, must be so treated 
here (Lord Chelmsford). — Castrique v, Imrie 
(1870), L, R. 4 H. L. 414 ; 39 L. J. C. P. 350 ; 
23 L. T, 48 ; 19 W. R. 1 ; 3 Mar. L. C. 464, 
H. L. 


AnnotcUions : — As to (1 ) Retd. Moyer v, Ralll (187 6), 1 C. P. D 
358 ; De Mora v, Coucha (1885), 29 Cli. D. 268 ; Jis 
Tmlort, Traftord v. Bleuio (1887), 36 Ch, D. 600; Re 
Queeiwland Mercantile Sc Agency Go., Ex p, Australasian 
Investment Go., Ex p. Union Bank of Australia (1891), 


61 L. J. Ch. 145. As to (2) Oonsd, Messina e. Petrococohino 
(1872), L. R. 4 P. C. 144 ; The City of Mecca (1879), 

5 P. 1). 28 ; Minna Oiaig S.S. Go. v. Chartered Mercantile 
Bank of India, London Sc China, [1897] 1 Q. B. 55. Retd. 
Re Trufort, Tralford v. Blanc (1887), 36 Ch. D. 600 ; 
Alcock V. Smith, [1892] 1 Ch. 238. As to (3) Oonid. 
Pemberton v. Hughes, [1899] 1 Ch. 781. Retd. Liverpool 
Bank v. Foggo (1860), 2 L. T. 594 ; Simpson v, Foao 
(1863), 1 Horn. & M. 195 ; Fracls, Times v. Carr (1900), 
82 L. T. 698 ; Caine v, Palaoo S.9. Co., [1907] 1 K. B. 
670. Oenerally, Retd. Do Oosso Brissoo v, Rathbone 
(1861), 6 H. Sc N. 301 ; Godard v. Gray (1870), L. R. 6 Q. B. 
139 ; Ellis v. M‘Henry (1871), L. K. 6 C. P. 228 ; Taylor 
r. Ford (1873), 22 W. R. 47. Mentd. The Justyn (1862), 

6 L. T. 553 ; The Dictator, [18921 P. 304 ; The Nautik, 
[1895] P. 121 ; Ballan^no v. Maokinnon, [1896] 2 Q. B. 
455 ; Yates v, Kyfflw, Taylor Sc Work, [1899] W. N. 141 ; 
In the Estate of Ciippen, [1911] P. 108. 

1196. Though based on mistake as to 
English law through complainant’s default — & 
whole of facts not before court.] — Be Trtjport, 
Trafpord V, Blanc, No. 403, ante, 

1197. Judgment ordering sale of ship to 

satisfy lien — Right to retain proceeds against 
liquidator.] — Minna Craig S.S. Co. v . Chartered 
Mercantile Bank of India, London & China, 
No. 1 198, post, 

1198. .] — Where a foreign ct, 

having competent jurisdiction in the matter & 
honestly exercising it, delivers in a proceeding 
in rem a judgment by which a chattel within its 
jurisdiction is ordered to bo sold & the proceeds 
to be divided among persons claiming interests in 
or liens upon the chattel, according to a certain 
order of priority, a person in England receiving a 
share of the proceeds under such a judgment 
cannot be declared by an English ct. a trustee of 
such share for another person, whether the latter 
was a party to the proceedings in the foreign ct. 
or not, even though he have a preferential title 
to the chattel in question according to J^nglish 
law of which title the person receiving the share 
of the proceeds had notice when he made his 
claim in the foreign ct. 

Pltf. CO. was the owner Sc pltf., L., was the first 
mtgee. of a ship, the M., when such ship was 
shipping cargo at B. While sliipping cargo at B. 
the master of the M. was induced by fraud to sign 
bills of lading for goods which in fact wore never 
put on board. The M. sailed for Hamburg. 
During the voyage a petition to wind up pltf. co. 
was presented, &> a winding-up order was made 
on the same day as that on whicli the M. reached 
Hamburg. Meanwhile the false bills of lading were 
indorsed over to defts. for value without notice of 
the fraud. By German law the signing of a bill 
of lading by the master gives a lien for the value 
of the goods in it on the ship & freight, whicli takes 
precedence of all other liens & charges, save charges 
for wages necessaries during the voyage. Defts. 
on the M.'s arrival at Ilamburg had her togetlier 
with her freight arrested. An action was com- 
menced in the German cts., to which pltf., L., 
was, & pltf. CO. was not, a party. In the result 
the German ct. ordered the M. to be sold, & the 
proceeds & her freight distributed according to a 
certain order of prioi’ity under which defts. 
received a share, Sc neither of pltfs. received any- 
thing. Pltfs. brought an action to recover the 
money paid to defts. as money received by deft's, 
on ^ their behalf : — Held : the judgment, imder 
which defts. had received the money, being a 
judgment in rernt settled finally & as against 
everyone the interests subsisting in the ship, 
Sc it could not be reviewed in an English ct., Sc 
practically set aside by making defts. trustees of 
what they had received under it for pltfs. — Minna 
Craig S.S. Co, v. Chartered Mercantile Bank 
OP India, London & China, [1897] 1 Q. B. 460 ; 
60 L. J. Q. B. 339 ; 76 L. T. 310 ; 45 W. R. 338 ; 
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13 T. L. R. 241 ; 41 Sol. Jo. 310 ; 8 Asp. M. L. C. 
241 ; 2 Com. Cas. 110, 0. A. 

1199. Not conclusive in Eng^land — When based 
on perverse disregard of English law — When 
English law applicable by comity of nations*] — 
Simpson v, Fogo, No. 382, ante, 

1200. When Judgment merely by default.] — 

The Delta, The Krminia Foscolo, No. 1376, 
post, 

1201. Effect of — As distinguished from Judg- 
ments in personam.] — Messina v, Petrococchino, 
No. 1130, ante, 

B, Of Admiralty and Prize Courts, 

1202. General rule.] — Although tlie Ct. of K. B. 

cannot execute sentences of a foreign ct., inasmuch 
as a different law prevails, the Ct. of Acbnlty. can 
execute the sentence of a foreign admlty. ct. when 
final & not interlocutory, &. it is accustomed so to 
do because all admlty. cts. in Europe proceed on 
the same law, viz.^ the civil law. — Jurado v. 
Gkegory (1670), 2 Keb. 511, 010; 1 Lev. 267 ; 
1 Sid. 418 ; 1 Vent. 32 ; 82 E. II. 1101. 

Annotations : — Consd. Tho City of Mecca (1879), 6 P. D. 28. 

Mentd. Johnson v. Shippiu U703), 1 Salk. 35. 

1203. Whether conclusive in England.] — Sen- 
tence of a foreign ct. of admlty. is conclusive till 
reversed.- -Lumly v. Quarry (1702), 7 Mod. llep. 
9 ; Holt , K. B. 88 ; 2 Ld. Kaym. 767 ; 87 E. K: 
1061. 

1204. Foreign court sitting under commis- 

sion from belligerent Power — In neutral country.] — 

Tlie sentence of a ct. of admlty., sitting under a 
commission from a belligerent Power, in a neutral 
country, will not- be recognised in our cts. ; & that 
is to be considered a neutral country for this 
purpose, in which the forms of an independent 
neutral govt-, are preserved, although tho belligerent 
may have such a body of troops stationed there, 
as in reality to possess tho sovereign authority. — • 
Donaldson v, Thompson (1808), 1 Camp. 420, 
N. P. 

Anrwiaiions : — Refd. Crouildi v. Powell, The Goraaluio (1857), 

1 1 Moo. 1*. C. C. 86 ; llobbs u. Houniug (1863), 5 New Rep. 

406. 

1205. Foreign prize court — Condemnation 

of neutral vessel taken as prize of war or for breach 
of blockade.] — Douree r. Napiku, No. 708, ante. 

1206. Requisites of conclusiveness — Grounds of 
condemnation must be apparent on face of sentence 
— & free from doubt & ambiguity.] — The sentence 
of a foreign ct. of admlty., condemning a vessel 
for attempting to ^dolate a blockade, is not con- 
clusive, unless the fact upon which the condemna- 
tion proceeded appears, upon the face of the 
sentence, free from doubt & ambiguity ; it cannot 
be collected by mere inference, nor can it be left 
in uncertainty whetlier the vessel was condemned 
upon one ground, which would be a just ground 
of condemnation by the law of nations, or on 
another ground, wliich would only amount to a 
breach of the municii)al regulations of the con- 
demning country. 

A sliip was destined to a port which was notified 
to be under blockade : — Held : tho voyage w\as 
not illegal in its inception, as the vessel might have 
sailed for the purpose of inquiring wdiether the 
blockade existed. — Dalgletsh v, Hodgson (1831), 


7 Bing. 495 ; 6 Moo. & P. 407 ; 9 L. J. O. S. 0. P. 
138 ; 131 E. B. 192. 

Annoiations : — Consd. Hobbs v. HenninR (186.5), 17 O. B. N. 8. 
791. Dittd. Caetriquo v, Imrio (1870), L. R. 4 H. L. 414. 
Refd. Simpson v. Fogo (1863), 1 Now Rep. 422 ; jOe Mora 
V. Concha (1885), 29 Ch. D. 268; Fracis, Times o. Carr 
(1900), 82 L. T. 698. 

1207. & that defendant was 

within Jurisdiction of foreign court.] — To support 
an action in England for damages awarded by an 
admlty. ct. abroad, the transcript of the proceed- 
ings in the admlty. ct. should show expressly, & 
not by mere inference, the sentence of the admlty. 
ct., & that deft, was within its jurisdiction. — 
Obicini V, Bligh (1832), 8 Bing. 335 ; 1 Moo. & 8. 
477 ; 1 L. J. 0. P. 99 ; 131 E. K. 423. 

Annotation : — Refd. Robertson r. Struth (1844), 6 Q. B. 941. 

1208. .] — The sentence of a 

foreign ct. of admlty., condemning a sliip or goods 
as lawful prize, is not conclusive in the cts. of this 
country as to the ground of condemnation, unless 
stated upon the face of it without ambiguity. It 
is competent to our cts. to examine the sentence 
carefully to see whether it proceeds on that which 
would be a just ground of condemnation by tho 
law of nations, or on another ground which would 
amount only to a breach of the municipal regula- 
tions of the condemning country. — Hobbs v, 
Henning (1865), 17 0. B. N. S. 791 ; 5 New Rep. 
406 ; 34 L. J. C. P. 117 ; 12 L. T. 205 ; 11 Jur. N. S. 
223 ; 13 W. R. 431 ; 2 Mar. L. C. 183 ; 144 E. R. 
317. 

AmuMions : — Reid. Do Mora v. Concha (1885), 29 Ch. D. 
268. Mentd. Seymour v. London 8c Provincial Marine 
Insco. (1872), 41 L. J. C. P. 193. 

1209. Jurisdiction of foreign court — 

Tribunal summoned by foreign consular court.] — 

(1) The ct. has jurisdiction over an action brought 
by a British subject against a foreign ship for a 
collision in foreign waters. 

(2) A deft., relying on the judgment of a tribunal, 
summoned by a foreign consular ct., as a bar to 
pltf. proceeding here, is bound to prove that the 
tribunal had juiisdiction by treaty, usage or vol- 
untarv submission. — The Griefswald (1859), 
Hw, 130. 

Annotation : — As to (2) Reid. The Mali Ivo (1869), L. R. 

2 A. & E. 356. 

1210. EJ^tent of conclusiveness in England — As 
to neutrality of ship — Not unless condemnation 
based on that ground.] — In an action on a policy 
of insurance a condemnation by a foreign ct. of 
admlty. is not conclusive evidence that the ship 
was not neutral, unless it appear that the con- 
demnation went upon that ground. — Bernardi 
IK Motteux (1781), 2 Doug. K. B. 575 ; 99 E. R. 
364. 

At) notations : — Distd. Saloucci v. Woodmoss (1784), 3 
Doug. K. B. 343. Consd. Lothian v. Henderson (1803), 

3 Bos. & P. 499 ; Hobbs r. Henning (1863), 17 C. B. N. 8. 
791. Reid. Pollard v. Bell (1800), 8 Term Rep. 434 ; 
Baring v. Clagett (1802), 3 Bos. Sc P. 201. 

1211. Captured as enemy property — 

Conclusive evidence against warranty of neutrality.] 

— In an action upon a policy of insurance upon a 
ship w^arranted American, it appeared that the 
sliip had been captured by the French & con- 
demned by a French ct. of admlty. as enemy 
pixiperty. The ship was in fact American : — 
Held : (1 ) the judgment of the French ct., being a 
judgment in rem, was conclusive evidence that the 


PART XIV. SECT. 3. SUB-SECT. 2.— B. 

1203 i. Whether conclusive in other 
courts — Foreign prize court,] — A son- 
touco was prououucod by a Fitmch 
(Joiiimlssary of Marluo & Comiiioroo 
rosident in Holland : — Held : sullicieiit 
for oondoinniug a British vessel 
carried into a Dutch j>orl by a French 
privateer. — Wakk v. Hillaky, Bauku- 

J. — VOL. XI. 


MAN Sc Son (1801), Mor. Diet. “ Prize,'* 
App. No. 1.— SCOT. 

b. Extent of co7iclusivfness — As 
to ou'nership of vessel condemned <t> 
sold.] — -A steamboat said to helon*r to 
M., in Canada, against whom deft, 
had obtained an execution, was sold 
in U.S.A. wlillo the writ w’as in the 
sheriff’s iiauds, under a judgment of 


condemnation & sole in the admiralty 
ct. there for claims, which by U.S.A. 
law formed a lien upon her. In an 
interpleader issue between pltf., 
claiming under that sale. Sc deft. 
Held : pltf.'B title under the sale made 
upon the judgment in rem must 
prevail. — Vanevery v. Grant (1862), 
21 U. C. R. 642.— CAN. 


H H 
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Conflict op Laws. 


Sect. 3. — Conclwiive»es8 of foreign judgments: Sub- 
sect, 2, B,t C, d: D, Sect, 4 : Sub-sects, 1, 2, 3, 
4<fe5. Sect, 5 ,] 

warranty of neutrality had been broken ; (2) it 
was immaterial that an English ct. would have 
decided differently ; (3) pltf. was not entitled to 
recover. — G eyeb v, Aguilar (1798), 7 Term Rep. 
681 ; 101 E. R. 1106. 

Annotations : — As to (1) Consd. Lothian v. Hcndoreon (1803)» 
3 Bos. & P. 490. Refd. Baring v. Clagott (1802), 3 Bos. 
& P. 201 ; Hobbs v. Henning (1865), 17 C. B. N. S. 791 ; 
He Mora v. Cioncha (1886),!^ Ch. H. 26S. 

1212. .] — If it can be dis- 

cerned on the face of the sentence of a foreign ct. 
of prize that the ct. condemned on the gi'ound 
that the property was enemy’s property, the 
sentence is conclusive evidence in the cts. here 
that the property was not neutral, although it 
appears on the face of the sentence that the prize 
ct. attained that conclusion through the medium 
of rules of evidence and rules of presumption 
established only by the particular ordinances of 
their own country, & not admissible on general 
principles. — Bolton v, Gladstone (1809), 2 Taunt. 
86 ; 127 E. R. 1008, Ex. Ch. 

Annotations: — ^Distd. Von Tungeln v. Dubois (1809), 2 
C^mp. 151. Gonad* Do Mora v. Concha (1885), 29 Ch. D. 
268, 

1218. Only as to express ground of sentence 

— Not as to premises leading to adjudication.] — A 

sentence of a foreign ct. of admlty. is only con- 
clusive here in an action on a policy of assurance 
as to the express ground of the sentence but not 
as to any of the premises, noticed in the con- 
sideration part of the sentence, that led to the 
adjudication. — Christie v, Secretan (1799), 8 
Term Hep. 192 ; 101 E. R. 1340. 

Annotations: — Refd. Qcurels «, Kenflingten (1799), 8 Term 
Rep. 230 ; Lothlau v, HenderBon (1803), 3 Bob. & P. 499 ; 
Bed V. Carptairs (1811), 14 East, 374 ; jaobbs v, HenalDg 
(1865), 17 C. B. N. 8. 791. Mentd. Gibson v. Small 
(1863), 4 H. L. Cas. 353 ; Biccard v. Shepherd (1861), 14 
Moo. i\ C. C. 471 Burges r. Wickham (1863), 3 B. & S. 
6C9. 

1214. Only as to positive afiOrmation in 

adjudicative part — Not in inferential matter.] — 

The sentence of a foreign ct. of admlty. is evidence 
only of what it positively & specifically aflirms in 
the adjudicative part of it, not of what may be 
gathered from it by way of inference. — Fisher v. 
Ogle (1808), 1 Camp. 418. 

Annotations Dalglolsh r. Hodgson (1831), 7 Bing. 

495. Refd. HobbG v. Henning (1865), 17 C. B. N. S. 791. 

C, Of Probate Courts, 

See Part VI., Sect. 2, sub-sect. 1, B., sub-sect. 4, 
A., (6), ante, 

D. Of Decrees of Divorce, 

See Part X., Sect. 2, ante. 


Sect 4.--FOREIGN lUDGMENTS AS CAUSES OF 

ACTION. 

Sub-secjt. 1. — ^Nature of Cause of Action. 

1215, Judgment creates debt — Simple contract 
debt.] — If a man recovers a judgment or sentence 


in France for money due to him, the debt must 
be considered here only as a debt on simple con- 
tract, Sc Stat. Limitations will run upon it in six 
years. — D uplbix v, De Roven (1706), 2 Vem. 
640 ; 23 E. R. 960. 

1216. .] — An action cannot be brought on 

a foreign jud^ent as judgment, but an action 
of debt may do brought, & the judgment given 
as evidence. — ^A non. (1773), Lofft, 160 ; 98 E. R. 
682. 

1217. Consideration for implied promise.] — 

On demurrer pltf. assigned cause that assumpsit 
did not lie here on a judgment recovered in 
Calcutta because they are governed by different 
laws of which notice could not be taken in English 
cts. : — Held : the assumpsit must be admitted. 

I have often known assumpsit brought on 
judgments in foreign cts. ; the judgment is a 
sufficient consideration to support the implied 
promise (Ashiiurst, J.). — Crawford v, Whittal 
( 1773), 1 Doug. K. B. 4, n. ; Lofft, 164 ; 99 E. R. 2. 

1218. J — An action of debt will lie on a 

foreign judgment, & pltf. need not show the 
ground of the judgment. — ^W alker v, Witter 
( 1778), 1 Doug. K. B. 1 ; 99 E. R. 1. 

Annotations: — Consd. Galbraith v, Neville (1789), 1 Doug. 

K. B. 6, n. ; Martin v. NlohoUs (1830), 3 Sim. 458 ; 
HouMitch V, Donegal (1834), 8 Bli. N. S. 301. Retd. 
Herrios v. JamiOHon (1794), 5 Terra. Hop. 553 ; ThonipHon 
V, Blaokhnret (1833), 1 Nev. & M. K. B. 266 : IlobortBon 
V. Stnitli (1844), 6 Q. B. 941. Mentd. Wigloy v. Jones 
(1804), 6 East, 440 ; Oadd o. Bennett (1818), 6 Price, 
540 ; Couseus t>. Paddon (1835), 6 Tyr. 535. 

1219. .] — Houlditch V, Donegatj:. (Mar- 

quess), No. 374, ante, 

1220. .1 — Whenever a ct. of competent 

jurisdiction adjudges a sum of money to be paid, a 
contract in law h an obligation in law to pay 
arises from that adjudication, upon which an 
action of debt may be supported. This rule 
applies to foreign cts., & also to inferior courts in 
tliis country, whether of record or not. — W illiams 
V, Jones (1845), 13 M. & W. 628 ; 2 Dow. &- L. 
080 ; 1 New Pract. Cas. 227 ; 14 L. J. Ex. 145 ; 
4 L. T. O. S. 318 ; 153 E. R. 262. 

Annotations: — Apld. Godard v. Gray (1870), L. R. 6 Q. B. 
139. Consd. Scliibflby V. Westenholz (1870), L. R. 6 Q. B. 
155 ; Nouvlon v. Freenian (1889), 15 App. Ctus. 1. Retd. 
London Corpn. v, Cox (1867), L. II. 2 H. L. 239 ; Rousillon 
V. RouhIUoii (1880), 14 Ch. D. 351 ; Aboulofl v. Oppou- 
hoimor (1882), 10 Q. B. D. 295 ; ItoblnB v. HoblnB, tl907J 
2 K. B. 13; Emanuel v. Symon, [1908J 1 K. B. 302; 
UarriB v, Taylor, (1915] 2 KB. 580. Mentd. East & 
WoBt India Docks k Binninghara Junction Ry. v. Gattke 
(1851), 3 Mae. 8c G. 155 ; South Btaft'ordabire Ry. v. Haii 
(1851), 17 L. T, O. S. 2 ; Berkeley v. Eldorkin (1853), 22 

L. J. Q. B. 281 ; R. v. L. & N. W. Ry. (1854), 3 K. & B. 
443. 

1221. Judgment debt — R. S. C., Ord. 3, 

r. 6.] — .ludgment obtained in a forei^ ct. con- 
stitutes a judgment debt, &, as such, may be 
sumraaiily sued for under the above Ord. & 
Ord. 14 . — Grant v, Easton (1883), 13 Q. B. D. 
302 ; 63 L. J. Q. B. 68 ; 49 L. T. 646 ; 32 W. R. 
239, C. A. 

Annotations: — ^Reld. Bailey v, Bailey (1884), 13 Q. B. D. 
855. Mentd. BavlU v. Dalton, [1915] 3 K, B, 174. 

No merger of original cause of action.] — See 

Nos. 1042, 1170, ante. Nos. 1228, 1229, 1232, post. 


PART XIV. SECT. 4, SUB-SECT. 1. 

1216 L Judgment creates debt — Simple 
contract debt ] — ^Maktel v. Dubobd 
(1885), 3 Man. L. R. 698,— CAN, 

1216 li. Re McMillan 

V, Fortier (1901), 2 O. L. R. 231 ; 
21 0. L. T. 501.— ^AN. 

1216111. Sloman V, 

Brenton (1910), 33 W. L. R. 818; 
9 W. W. R. 1466.-~CAN, 

1217 1 . Consideration for implied 

promise,] — Clbroue v, Humphrey 
(1900), 81 S. a R. 66.— CAN. 


0 . Not debt of record — Evidence of 
debt ] — foreign judgmont is not a 
debt of record, but oruy evidence of a 
debt. — Fkrous v. Wardlaw (1848), 
3 Kerr. 665.— CAN. 

d. No merger of original cause of 
action .] — A foreign judgment Jh not a 
merger of the simple contract on whioli 
it i« founded. — FKRnus v, Wardlaw 
(1848), 3 Kerr, 665.— CAN. 

•. .] — A foreign judgment la 

not a merger of the original cauao of 
action, which may, notwithstanding 


such judgment, bo sued on. — T revel- 
yan V. Myers (1895), 20 O. R. 430.— 
CAN. 

f. .] — ^Pltf. suing in Ont. on 

a foreign judgment may sue on the 
foreign jud^ent or on the original 
cause of aotion, or may combine then 
both in the same aotion . — He Ida 
Millan V. Fortier (1901), 2 O. L. K 
231 ; 21 C. L. T. 601.— CAN. 

g. .] — ^Statb Bank 

Butler v. Benzanson (1914), 2\ 
W. L. R. 812.— CAN. 
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SUB-SBOT. 2. — ^Fobh op Acjtion. 

By action of debt ] — See Sub-sect. 1, arUe. 

1222. By action In rem.] — The City op Mecca, 
No. 1190, ante. 

1228. By specially indorsed writ—R. S. C., Ord. 3, 
r. 6 ; Ord. 14.] — Grant v. Easton, No. 1221, 
ante. 


Sub-sect. 3. — Parties, 

1224. Who entitled to sue — In own name without 
taking out administration — Donee of universality 
of succession of deceased husband — After recovery 
of Judgment against acceptor of bills on which 
husband liable as indorser.] — ^Vanqueun v. Bouard, 
No. 1044, ante. 

See, also, No. 1283, •post, &, generally, Executors 
& Administrators. 

1225. Who liable to be sued — Debtor’s trustees as 
co-defendants.] — A judgment creditor suing in 
Jersey to enforce a judgment of an English ct., 
joined as co-defis. the attorney of his judgment 
debtor & the attorney of the trustees of the debtor’s 
property : — Held : ( 1 ) the J ersey ct. was wrong in 
decreeing payment personally against the trustees ; 
(2) the foreign judgment being no more than 
evidence of a debt, it was incompetent for xjltf . to 
sue other persons jointly with the debtor, on the 
allegation that they hold as trustees property of 
which the debtor was beneficial owner ; (3) as 
regards interest on the English judgment, it should 
not be altered by the Jersey ct., except from the 
date of the Jersey judgment, & the costs occasioned 
by joining the trustees should not be given. — 
HAWKSFORD & liENOUP V. GiFFARD (1880), 12 
App. Cas. 122 ; 56 L. J. P. C. 10 ; 56 L. T. 32, P. C. 


Sub-sjsct. 4. — Defences available. 

Judgment not Judgment of proper court or of 
court of competent jurisdiction.] — See Sect. 2, sub- 
sects. 1,2, ante. 

Judgment not final & complete nor for sum 
certain.] — See Sect. 2, sub-sects. 3, 4, ante. 

Judgment contrary to policy of the law or to 
natural Justice.] — Sec Sect. 2, sub-sects. 5, 6, 8. I 
ayite. j 

Judgment obtained by fraud.] — See Sect. 2, sub- j 
sect, 7, ante. 


Sub-sect. 5. — Delay in bringing Proceedings. | 

1226. Effect of — Delay of thirteen years — Death 
of defendant.] — Reimers v. Druce, No. 1028, 
ante. 

Statutes of Limitation — Defences under.] — See 

Part XVI., Sect. 6, post. 


Sect. 5.--FOREIGN JUDGMENTS AS DEFENCES 

TO ACTIONS. 

1227. Distinction between enforcing & setting up 
foreign Judgment as bar.] — Reimers v. Druce, No. 
1028, ante. 


1228. Whether foreign Judgment bar to action — 
For same cause of action.] — Evidence of an account 
stated, whereby deft, aclmitted a certain balance 
due to pltf,, is not done away, but confirmed in 
support of an cLsmmpsit, by evidence of a foreign 
judgment recovered by pltf. for same sum, with a 
stay of execution for six months to enable deft, to 
prove a counter-demand, if he had any, & if pltf. 
does not declare till after that period, it is no 
objection that the writ was sued out & deft, 
arrested before. — Hall v. Oober (1809), 11 East, 
118 ; 103 B. R. 949. 

Annotaiiems : — Oonsd. Bmlth v. Nioholls (1839). 1 Am. 474. 
Befd. Re Henderson, Nouviou v. Freeman (1887), 36 
Ch. D. 704, 

1229. .] — Pltf., who has recovered 

judgment against deft, in a foreign ct., has an 
option to sue in this country either upon the 
foreign judgment or on the original cause of 
action. — Smith v. Nicolls (1839), 6 Bing. N. 0. 
208 ; 1 Arn. 474 ; 7 Dowl. 282 ; 7 Scott, 147 ; 8 
L. J. 0. P. 92 ; 132 E. R. 1084. 

Annotations .—Befd. Henderson v. Henderson (1844), 6 
Q. D. 288 ; Bank of Australasia v. Harding (1850), 9 
O. B. 601 : Thelwall v. YeRerton (1864), 16 G. B. N, S. 
813 ; Re Henderson, Nouvlon v. Freeman (1887), 35 
Oh. D. 704 ; He King & Beealejr, Ex p. King & Beesloy, 
[1896J 1 Q. B. ISOTnentd. Cowan v. Braldwood (1840), 
Drlnkwator, 40 ; Garcias v. Ricardo (1844), 8 Jur. 1037 ; 
3pence r. Chad^ok (1847), 16 L. J. Q. B. 313 ; Brine v. 
a. W. Ry. (1862), 2 B. & S. 402. 

1230. -.] — Bank op Australasia 
Harding, No. 1170, ante. 

1231. .] — Bank op Australasia v. 

Nias, No. 1042, ante. 

1232. .] — By an Act passed in India a 

banking co. at Calcutta were to be sued in the name 
of their secretary & a judgment against him was 
to have the like effect against the property of tho 
bank, as if recovered against all the members 
thereof as parties on the record, provided that, if an 
execution issued against the property of tho bank 
were ineffectual, execution should issue against 
the members successively, & if that were ineffectual, 
tlien against any person who was a member at the 
time the contract sued upon was entered into ; 
but no execution was to be issued against any other 
person than the actual party to the suit without 
leave first granted in open ct. & notice to the person 
sought to be charged. Pltf., having recovered 
judgment in India against the secretary for a 
breach of contract entered into by the co. there, 
took no further proceedings in India, but sued 
deft, who was a member of the co. at the time 
the contract was entered into & judgment re- 
covered, in this country on the judgment & on 
the contract : — Held : pltf. was entitled to recover 
on both causes of action. — Kelsall v. Marshall 
(1850), 1 C. B. N. S. 241; 26 L. J. 0. P. 19; 

2 Jur. N. B. 1142; 6 W. R. 114; 140 E. R. 

100 . 

1238. Foreign Judgment satisfied.] — 

A plea of judgment recovered in an action brought 
in the coiisular ct. at (Constantinople, established 
under Foreign Jurisdiction Act, 1843 (c. 94), As 
payment by deft, of the amount : — Held : a good 
bar to an action brought here for same cause.— 
Barber v. Lamb (1860), 8 C. B. N, S. 95 ; 29 


PART XIV. SECT. 4 , SUB-SECT. 2* 

1228 1. Bj/ apedaUv indorsed writ .] — 
A debt due ubon a foreign judgment 
may be the subject of a special indorse- 
ment of the writ of summons. — 
Robertson v. Robertson (1908), 
16 O. h. n. 170 ; 11 O. VV. R. 715, 
875.— CAN. 

PART XIV. SECT. 4 , SUB-SECT. 4. 
h. Plea af nvl tiei record.] — The 


plea of nul tiel record is not applicable 
to a declaration upon a foreign fiidg- 
mont. — Hill v. Rowe (1885), 3 Man. 
L. R. 247.— CAN. 

J. .) — Chapman v. Sherrie 

(1870), I. R. 5 O. L. 30.— IR. 

PART XIV. SECT. 6. 

1228 i. Whe^er foreign fudgmeni bar 
to acHon — Begun before judgment ob- 
tained .} — Unless preventM by rules 


of pleading a foreign judgment can b3 
made ava^abie to bar a domestio 
action begun before suoh judgment waa 
obtained. — Law v Hansen (1805), 
25 S. O. R. 69.— CAN. 

1233 i. For satne cause of actionr^ 

Foreign j udgment satisfied , ) — Where the 
jud^out of on English ot. has received 
execution by imprisonment of deft, on 
a writ of ca. sa., such execution is a 
good defence to an action in Sootland 

H H 2 
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Conflict op Laws. 


Sect, 5, — Foreign judgments as defences to actions. 
Sects. 6 & 7: 


Jj, J. 0. P. 234 ; 2 L. T. 238 ; C Jur. N. 8, 981 ; 
W. R. 461 ; 141 E. B. 1100. 


Annotations ;-~Distd. Ft^gh r. Worms (1861), 10 C. B. N. 
149. Retd. Taylor v, Holland, 11902] 1 K. B. 676. 


8 


S. 


j[234. .] — Taylor v. IIollard, 

No. 759, ante. 

1235. For different cause of action — 

Foreign Judgment on claim for rescission of con- 
tract — English action for damages for breach of 
contract.] — In an action of assumpsit the first 
count was upon a contract to sell & deliver sound 
tares, & the breach alleged was that the tares 
delivered were unsound. The second count was 
upon a promise properly to ship the tares, & the 
breach alleged was that they were improperly 
shipped & thereby damaged. Plea to these two 
counts was that pltf. had impleaded deft, in a 
foreign ct. for not performing the identical promises, 
& that the ct. had adjudged that pltf. had no cause 
of action in respect of tlie non-performance of the 
promises, that such judgment was final & con- 
clusive. In suijport of this plea a judgment of the 
foreign ct. was produced, ordering that pltf. be 
barred of his claim against deft., on account of a 
cargo of taros, received by the ship M. From a 
statement of reasons appended to this judgment, & 
which was in fact a statement of the case, it 
appeared that part of the tares contracted for had 
reached pltf., timt he refused to accept them by 
reason of their unsound condition, that he had sold 
them under protest, & that he had instituted that 
suit to rescind the contract & recover back the 
money from deft., but that he was barred bjtlapsc 
of time, having brouglit the suit too late by the 
law of Prussia, where the period within which 
action might be brought ^vas substantially less 
than in England, A: where the goods were shipped, 
& deft, resided ; — Held : (1) the judgment did not 
support the plea, inasmuch as it clearly was not 
applicable to the cause of action contained in the 
second count ; (2) the plea could not be taken 
di visibly, so as to be considered as applicable to 
the lirst count only ; (3) under the circumstances, 
the ct., having the power’s of a judge at 7iisi prius, 
ought not to amend the plea by stating that the 
judgment was in respect of the promise in the first 
count only. 

Qu, : whether the judgment was applicable 
even to the cause of action contained in the first 
count. — C allandaru. Dittiucii (1842), 4 Man. & G. 
C8 ; 1 Dowl. N. S. 730 ; 4 Hcott, N. R. (582 ; 134 
E. B. 29. 

1236. Foreign judgment in action for 

trespass — English action to prevent Interference 
with rights & for rectification of lease.] — H., a 

lessee of estates in Ireland, claimed the exclusive 
right of shooting. 8., the lessor, claimed that on 
a true construction of the lease such right was 
reserved to him. On Sept. 19, 1883, IT. commenced 
an action in the Ch. Div. in England to restrain S. 
from interfering with his alleged rights, & in the 


alternative for rectification of the lease. On 
Sept. 22, 1883, S. commenced a common law action 
in Ireland against H. for trespass. The Irish 
action was heard first, resulting in a verdict, 
sustained by a divisional ct,, for S. with Od. 
damages. H. had also raised by his defence a 
plea for rectification of the lease, but it did not 
appear clearly that this question was ever sub- 
mitted to the jury. Upon a summons in the 
English action raising the question of res judicata : 
— Held : (1) the pleadings & judgment in the Irish 
action might be put in evidence, having boon only 
very briefly referred to by S. in his defence, as 
amended with leave, upon the analogy of the old 
practice, which permitted a judge in similar cases 
to refer to a master for a report as to the matter of 
the questions raised & decided in another action ; 
(2) upon consideration of such proceedings it could 
not definitely be said that the question of rectifica- 
tion was ever rcaUy decided against II., & the 
present action ought not to be stayed on that 
ground. 

Semble : the mere fact of H.’s action having 
been commenced before that of S. might very 
likely alone be sufficient ground for holding that 
the doctrine of res judicata did not apply. — 
Houstoun V . Sligo (MAiiQUis) (1885), 29 Ch. D. 
448 ; 52 L. T. 90 ; 1 T. L. B. 217; affd. 29 
Ch. D. 458, C. A. 

Annotation : — ^Distd. Calrd v. Moes (1886), 33 Ch. D. 22. 

1237. In which grounds of relief different.] 

— In 1843 II. filed a bill in equity in the Supreme 
Ct. of Sydney, claiming to bo admitted as a share- 
holder in respect of certain shares, As the ct. dis- 
missed the bill. On tlie ground of the allegations 
& equity of the bill at Sydney being different from 
the allegations & equity of the bill in this ct. ; — 
Held : the decision at Sydney was not conclusive 
against ifftf. here. — Hunter v. Stewart (1861), 
4 De G. F. & J. 168 ; 31 L. J. Ch. 340 ; 5 L. T. 471 ; 
8 Jur. N. S. 317 ; 10 W. B. 176 ; 45 E. B. 1148, 
L. C. 

Annotations : — Consd. Simpson v. Fogo (1803), 1 Hem. & M. 

195 ; Srimut liajah Moottoo Vijaya liuf^anadha Bodha 

Gooroo Sawiiiy Periya Odaya Tavci* v. Kalama Natcliiar, 

Zemiudar of Shivaifiiiiga (1866), 11 Moo. Ind. App. 50. 

l^fd. Wilson t*. Church (1879), 13 (Ui. 1>. 1 ; Calrd v. Moss 

(1880), 33 Ch. I). 22 ; lie HiJtou, B:x p. March (1892), 67 

L. T. 594. Mentd. He Agra &, Mastcrmuu's Bauk, Hx p. 

Asiatic Bankiiier Corpn. (1807), 30 L. J. Ch. 222. 

Must be Judgment of court of competent 

Jurisdiction.] — See No. 1039, anfc, As, generally^ 
Sect. 2, sub-scct. 2, ante. 

Judgment must be final & conclusive.] — 

See No. 1101, ante, &, generally, Sect. 2, sub- 
sect. 3, ante. 

Judgment must not be contrary to policy 

of the law or to natural Justice.] — See Sect. 2, sub- 
sects. 5, 6 8; ante. 

Judgment must not be obtained by fraud.] — 

See Sect. 2, sub-sect, 7, ante. 

Judgment obtained on plea raising foreign 

Statute of Limitations.] — See Part XVI., Sect. 6, 
post. 

1238. How Judgment pleaded.] — In justifying a 


for payment of the debt, — Gokdox v, 
Gordon (1818), 19 Fac. Coll. 555.— 

SCOT. 

1233 ii. . 1 — H UTcnifiON 

V. Aberdekn Bank (1837), 15 Sh. 
(Ct. of SosH.) 1100 ; 12 Fac. Coll. 1038. 
—SCOT. 

1235 i. For different cause of 

action — Foreign judgment in rem — 
Domestic action for aocoxint. J — ■ 
Miohado V. Tuia Ha'itie & Lottie 
(1904), 9 Exch. C. K. ll.—CAN. 

1 235 ii. Foreign judgment on 

I aim for breach of guarantee- 


action for damages for execution of the 
judo'wicaf.]— -Pursuor sought to rocovop 
daim^os from a bank. It was averred 
that the bank had raised action for 
broach of giiaraiitco in England & 
obtained judgment against pursuer 
which was followed up by an execution 
against him : — Held : the proceedings 
in England formed res judicata against 
pnrsnor, so as to bar him from claiming 
damages on ac-oount of the judgment & 
execution that had taken place there. — 
Chanter r. Bortiiwk’k (1848), 10 
Dnnl. (Ct. of Hess.) 1544 ; 20 So. Jur. 
059, 681.— SCOT. 


Injunction by foreign 

court — No bar to action for specific 
performance .) — To an action claiming 
specific porformanro of an agreement, 
or in the alternative, damages, the 
defence was pleaded that after the 
making of the contract an injuiiotion 
was granted by a foreign ct. enjoining 
deft, from transferring property of any 
description during the pendency of an 
action brought against him in suoh 
foreign ct. : — HelA : there was no 
defence to the action. — D e Vennk v, 
Warren (1910), 46 N. S. K. 8 ; 8 
E. L. R. 453.— CAN. 
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trespass under the process of a foreign ct. it seems 
that the pica should be formed in analogy to 
similar justifications under the process of our 
inferior cts., but at any rate a plea which only 
states that the ct. abroad was governed by foreign 
laws, that the property seized was within its juris- 
diction, that certain legal proceedings were had, 
according to such foreign laws, against the property 
in question in such ct., having competent juris- 
diction in that behalf, et taliter proceftsum, etc., 
that deft, was ordered by the ct., having competent 
authority in that behalf, to seize the propeity, is 
bad, as being too general, & not giving pltf. notice 
whether deft, justified as an officer of the ct., or 
party to the cause, or of what nature the charge 
was, or by whom instituted, or wliat the order of 
seizure was, whether absolute or quomque^ etc. — 
Collett v, Keith (Loud) (1802), 2 East, 260 ; 102 
E. R. 308. 

Annotation: — Mentd. Plpon v. Cope (1808), 1 Camp. 434. 

1239. Foreign law need not be set out.] — 

on a policy of insurance by the assignees 
of P., a bkpt. Plea to £78 parcel, etc., that the 
policy was made in Scotland, & that the sum was 
duly fenced & arrested, according to the law of 
Scotland at the suit of G. for a debt due to him, 
until sufficient caution should be found in the books 
of council & session ; that same should bo forth- 
coming to G. ; that thereupon the sum became & 
was, according to the law of Scotland, in custody of 
t he law, & subject to the order of the Ct. of Session ; 
that sucli proceedings were afterwards had ; that 
G. obtained final judgment ; that the proceedings 
were regularly conducted ; & that the judgment 
was final conclusive against pltfs. ; & that, 
according to the law of Scotland, pltfs. were pre- 
cluded from suing for the sum, & were by reason of 
the premises wholly barred ; — Held : the plea was 
sufficient, without setting out the Scottish law. — 
M’Leod V. SciruLTZE (1814), 1 Dow. & L. 014 ; 
13 L. J. Ex. 321. 

Annotation ;--Reld. Bonham v. Momlngton (1846), 3 C. B. 

3 33. 

1240. Proceedings & Judgment need not be 
set out.] — Judgment was given by competent 
tribunals in France against G. in an action brought 
by him against persons with whom he had been 
connected in a loan transaction, for the purpose of 
obtaining from them an account & payment of his 
share of the profits in the loan. lie afterwards 
filed a bill in the Ct. of Ch. against some of same 
persons, & for same purposes, charging that the 
proceedings &> judgment of the French tribunals 
were contrary to justice & were not final con- 
clusive, & also that subsequently to the date of the 
judgment further profits accrued to defts. from the 
loan, & he claimed a right to a share of them : — 
Held : a plea of the foreign proceedings & judgment, 
set forth in substance & effect, filed by defts. to the 
bill, supported by averments that the matters in 
issue in the foreign tribunals were the same as the 
matters put in issue by the bill, covered the whole 
of the matters comprised in the bill, & was a 
sufficient answer thereto, & it was not necessary 


to set forth the proceedings & jud^ent at length, — 
Ricardo v. Garcias (1845), 12 01. & Fin. 3o8 ; 9 
Jur. 1019 ; 8 E. R. 1450, H. L. ; revsg. 8. O. 8ub 
nom. Garcias v, Ricardo (1844), 14 Sim. 205. 
Annotationa : — Consd. Rolmers v. Druce (1857), 23 Boav 
145. Refd. OsteU V. Lopage (1851), 5 l)e O. & Sm. 96 : 
Boyso Cololougrh, Boyao v. Roasboroiijfh (1854), 1 K, Sc J, 
124 ; GammoU v. Sowell (1860), 6 H. & N. 728 ; De Cosso 
Brissac v. Ratlibono (isoi), 6 H. Sc N. 301 ; Scott v, 
l*llkiiii?ton (1862), 2 B. & S. 11 ; Simpson v, Fogo (1863), 
1 Hem. & M. 195 : Re Henderson, Nouvion ». Freeman 
(1887), 35 Ch. D. 704 ; Mutrle v, Binnoy (1887), 35 Ch. D. 
614. 


Sect. 6.— ENFORCEMENT OF FOREIGN 
JUDGMENTS. 

1241. Effect of judgment to be considered by 
enforcing court.] — When the judgment of a foreign 
tribunal comes to be enforced in another country, 
its effect must bo judged of by the cts. of that 
country with regard to all the circumstances of the 
case. — Ashbury v, Ellis, [181)3] A. C. 339; 62 
D. J. P. 0. 107 ; 09 L. T. 159 ; 9 T. L. R. 517 ; 1 R. 
388, P. C. 

Annotations : — ^Refd. Raymont v. Raymont & Stuart, 
Chapman v. Chapman & Bidst, [1910] 1 P. 271 ; Gibson v. 
Gibson, 11913J 3 K. B. 379 ; Phillips v. Baths, [1913] 3 
K. B. 25. 

Essentials to enforcement.] — Sec Sects. 2, 3, 
ante. 

Mode of enforcing — By action.] — See Sect. 4, 

ante, 

By extension of judgments of United 

Kingdom & Dominions.] — See Sect. 7, post. 


Sect. 7.— EXTENSION OF JUDGMENTS. 

Sub-sect. 1.— Of English, Iiiisii and Scottish 

Superior Courts. 

A, Under Judgments Extension Acty 1808 (c. 54). 

1242. To what judgments Act applicable — Judg- 
ment for debt, damages or expenses — Not Scottish 
decree of sequestration.] — There is no authority 
under which an order of a Scottish ct., not being a 
judgment for debt, damages or expenses, within 
Judgments Extension Act, 18t58, s. 3, or otherwise 
expressly provided for by statute, can be enrolled 
in the High Ct. in England. The enrolment of an 
interim act & decree of the Scottish Ct. of Session 
sequestrating the estate & effects of a Scottish 
railway co., which had been enrolled as of course 
in the High Ci., was therefore vacated, & pro- 
ceedings in the High Ct. founded on such enrol- 
ment were set aside. — Re Dundee &- Suburban 
Ry. Co. (1888), 58 L. J. Ch. 5 ; 59 L. T. 720 ; 37 
W. R. 50 ; 5 T. L. R. 39. 

1243. Not order in winding up.] — A 

domiciled Frenchman resident in Scotland brought 
an action against a co. in England, but all pro- 
ceedings in the action were stayed in consequence 
of the CO. being ordered to be wound up, & the 
Frenchman carried in his claim to prove in the 
\viuding up of the co. An order was then made in 


PART XIV. SECT. 7, SUB-SECT. 1.— A. 

1. To what judgments Act applic- 
atfle — J udgment of Liverpool district 
registru of High Court] — Held : — 
a oortilloate of a Judgment of the 
“ High Ct. of Justice, Q.B. Div., 
Liverpool District Registry,** could 
bo registered In the Books of Council 
Sc Session in terms of Sect. 2 of above 
Act. — Enulibh*s Coasting & Shipping 
Co.. Ltd. v. British Finance Co., Ltd. 
(1880), 14 R. (Ct. of Soss.) 220 ; 24 
So. L. R, 167.~-SC0T, 


m. When certificate of English 

court defective in form,] — -A jungment 
obtained in an inferior ot. of record 
in England was removed into Q.B. 
tliere, Sc a oortlfloate, purporting to be 
under above Act, but omitting tlio 
material allegation that the Judgment 
was obtained “ after appearance ’* or 
“ after service,** was signed by Q.B. 
master Sc was registered by Master of 
C.P. at Dublin. The ct., acting under 
fl. 4 of above Act, sot aside the registra- 
tion, & all subsequent proceedings 
founded upon it. — Part v, Scannkll 


(1875), I. R. 9 C. L. 42G.— IR. 

n. Effect of registration of judgment,] 
— A certificate of an Engilsh Judgment 
had boon entered in C3.P. in Ireland 
pursuant to above Act. On motion 
to sot aside the Judgment entered in 
C.P., on the ground that the English 
Judgment, on which the certificate 
was founded, was irregularly entered 
up as a final Judgment, while demurrers 
to some of the pleas were still unde- 
cided : TJeid : (1) there was no iudg- 
mont of the Irish ct., but merely an 
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Sect. 7. — Extension of judgmmts: Sub-sect. 1, J.. 


chambers that he should give security for the 
costs of his claim. On a motion to discharge the 
order made in oljambers : — Held : although ho 
would not have been required to give security for 
the costs of his action, because the judgment in an 
action in any division of the High Ot. could be 
enforced in the Scottish cts. by virtue of Judgments 
Extension Act, 1808, yet, as an order made 
in a claim in winding-up proceedings was not a 
judgment enforceable in Scotland under that Act, 
he must give security for the costs of his claim in 
the winding up. — lie Howe Machine Co., Fon- 
taine’s Case (1889), 41 Ch. D. 118 ; 61 L. T. 170 ; 
37 W. R. 680, C. A. 

Annotation : — ^Befd. Re QueeiiBlaiid MeroantUo A|?enoy Co. 

(1891), 61 L. J. Oh. 48. 

1244. Effect of enrolment — New cause of action.] 

— -An action having been commenced in Scotland 
against on administratrix to recover a debt which 
was barred by Stat. of Limitations in England, an 
action for the administration of the intestate’s 
estate was commenced in England, & an order for 
administration made. Judgment for pltf. by 
default was afterwards given in th(‘ Scottish action. 
The Scottish creditor then sought to prove his debt 
in the administration action, but the chief clerk 
disallowed the claim, as being barred by Stat. of 
Limitations, The administratrix afterwards ob- 
tained an order from the Scottish ct. recalling the 
judgment by default, & giving her leave to defend. 
The action was then heard, & judgment given 
against her, wliich was then registered in England 
under Judgments Extension Act, 1808 : — Held : 
(1) the Scottish creditor was entitled to prove in 
the administration action as a creditor for the 
amount of the judgment & costs ; (2) it was not 
necessary that the chief clerk’s certificate should 
be varied, as the Scottish judgment when regis- 
tered under the Act created a new cause of action 
which had not been tidjudicated upon. — Re Low', 
Bland v. Low, [1894] 1 Ch. 147 ; 63 L. J. CJi. 60 ; 
70 L. T. 57 ; 10 T. L. R. 106 ; 38 Sol. Jo. 78 ; 7 
R. 346, C. A. 

Annotation : — Consd. Re Buukniptcy Notice, 11898] 1 Q. B. 

383. 

1245. Mode of enforcing judgments registered — 
Not procedure by judgment summons.] — Tiie 
procedure by judgment summons under Debtors 
Act, 1869 (c. 62), S not execution of the judgment 
debt within Judgments Extension Act, 1868, 
s. 4, & consequently an English ct. lias no juris- 


diction to issue a judgment summons for the pur- 
pose of enforcing a registered Irish judgment. 

Re Watson, Ex p. Johnston, Johnston v. 
Watson, [1893J 1 Q. B. 21 ; 62 L. J. Q. B. 85 ; 
67 L. T. 519; 41 W. R. 84; 37 Sol. Jo, 8 ; 4 
R. 90, C. A. 

Annotations .— PoUd. Re Bankraptoy NoUoe, (1898] 1 Q. B. 
383. Conid. Thompson v. Gill, (1903j 1 K. B. 760. 

1246. Appointment of receiver — By way of 

equitable execution.] — ^An appointment of a receiver 
by way of equitable execution may be made upon 
the certificate of a decree of the Ot. of Session in 
Scotland registered in the High Ot. under Judg- 
ments Extension Act, 1868.-— Thompson v. Gill, 
(1903 J 1 K. B. 760 ; 72 L. J. K. B. 411 ; 88 L. T. 
714 ; 61 W. R. 484 ; 19 T. L. R. 366 ; 47 Sol. Jo. 


418, 0. A. 

Judgment obtained in respect of statute-barred 
debt .] — See Part XVI., Sect. 6, post. 


B. English and Irish Chancery Decrees. 

1247. Sufflciency of enrolment.] — Pennefatiiee 

V. Short, (1866] W. N. 120. 

Annotations: — Oonsd. Newell v, Newell (1896), 41 Sol. Jo. 
66 ; Re Synge (1901), 84 L. T. 756. 

1248. ^ow enforced — ^Attachment or committal.] 

— ^l^NNEFATHEH x>. SHORT, No. 1247, ante. 

1249. .] — Hazleton v. Bright, [1873] 

W. N. 3. 

Anmdations : — Consd. Nowell o. Nowell (1896), 41 Sol. Jo. 
66 ; Re Synge (1901), 84 L. T. 756. 

1250. .]-^Motion by pltf. in an action 

brought in the Oh. Div. of the High Ct. in Ireland 
that pltf. might bo at liberty to issue a writ of 
attachment against deft., N,, for his contempt in 
not having obeyed an order made by that ct. on 
May 7, 1896. By an order of the L. 0., dated 
Aug. 10, it was ordered that the order of the Irish 
ct., which had been exemplified to the English ct,, 
should be enrolled in the English High Ct., & this 
was done on Aug. 28. Deft, was in England : — 
Held : ( I ) the ct, had under Crown Debts Act, 
1801 (c. 90), s. 16, power to make the order asked 
for ; (2) time was given to deft., who appeared in 
peraon, to apply to the Irish ct. to discharge the 
order of May 7, whicii he alleged to have been 
irregularly obtained. — Newell v. Newell (1896), 
41 Sol. Jo. 66. 

Annotation : — Aa to {1) Reid. Re Syngo (1901), 84 L. T. 756. 

1251. Not when order served out of 

Ireland — Without leave.] — On Mar. 27, 1899, an 
order was made by one of the judges of the Oh. 
Div. of the High Ot. in Ireland upon 8. to lodge 
in ct. on oath all deeds & documents in his custody, 


entry of record of the certifloat© of 
an KiigllBl) jndgmout ; (2) the cortihoate 
of the proper officer in England was 
conclusive on such motion that there 
was such final judgment ; (S) a subse- 
quent order of the officer in England, 
staying all proceedings on the English 
judgment wlille the demurrers re- 
mamod undisposed of, had no appli- 
cation to the registry of the oertinoate 
in Ireland, which had been regularly 
done at the date of the order, — 
Bailey v. Welply (1869), I. R. 4 
O. L. 243.— m. 

o. Under Judfftnenta Exten' 

Sion Ad, I860.] — In a suspension of a 
ohaige imon a decree of Q.B. in Ireland, 
oDtameci against parties domiciled in 
Scotland, Sc registered In terms of 
above Act: — Held: (1) the ct. could 
not competently enteartain any question 
on the merits of the ease ; (2) it was 
competent to sist process for the pur- 
pose of enabling oomplainers to present 
an applcn. to the Irish ot. in arrest of 
Judgment.— WoTHERSpooNe. Connolly 
(1871), 9 Maoph. (Ct. of Sess.) 510. — 
SOOT. 


p. Mode of enforcing judirmenta 
registered — By garnishee ord&,\ — A 
garnishee order can ho made on foot 
ot a judgment obtained in England & 
subsequently extended to Ireland under 
Judgments Extension Act, 1868. — 
Johnstone e. Bucknall, [1898] 2 
1. H. 499.— IR. 

Q. Registration as mortgage.} 

— An English judgment extended to 
Ireland under above Aot can bo re^s- 
torod us a judgment mtge., Sc the 
omission from the affidavit of judgment, 
made for the purpose of such r^istra- 
tion, of the costs of obtaining Sc 
registering in Ireland the oertinoate 
ot the entry of the judgment does 
not invalidate the registration of the 
judgment mtge . — Re Clbland’s Es- 
tate, [19001 1 I. n. 1. 19 ; 42 1. L. T. 

: 43 I. L. T. 26.— IR. 

jffxeoution .] — In a case 

In which defts. wore a limited oo. 
who had their registered office In 
England, St who carried on business 
in Ireland, pltfs. obtednod a judgment 
in England which they extended to 
Ireland, Sc the ot., upon an ex p. 


applcn. by pltf., gave leave to issue 
Sc serve upon defts. out of the Jurisdic- 
tion a summons under (Jourts (Emer- 
genoy Powers) Act, 1914, for leave to 
proceed to execution in Ireland upon 
the extended Judgment. — Ruank r. 
West of Ihbland Fisheries, Ltd. 
(1915), 49 I. L. T. 136.— IR. 


PART XIV. SECT. 7, SUB-SECT. 1.— B. 

1248 I. Bow enforced — Attachment — 
Defendant a peer .] — ^An order to 
aooount was made against deft., an 
Irisli peer, by the Ch. Div. in England, 
Sc an exomplJftcation of it onrollod in 
Ireland pursuant to 41 Qoo. 3, c. 90, 
8. 6. An applon. was made for leave 
to appoint a sequestrator over the 
estates of deft, in Ireland : — Beld : 
the order could only be enforced by 

S rocoss of attachment presorlbod by 
le statute. Sc although that remedy 
was not available against deft, by 
reason ot his being a peer, there was 
no jurisdiction to issue a sequestration 
to enforce obedience to the order. — 
Hilworth V. Mounixjasbbll (1892), 31 
L. R. Ir. 81.— IR, 
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Part XIV.— Foreign Judgments. 


S ower or procurement relating to certain property 
1 Ireland, ordered to be sold, or account for same 
on oath, within ten days after service of the order 
upon him. On April 24, 1899, a copy of the order 
of Mar. 27, 1890, was personally served on S. at 
his address in London. By an order dated 
Mar. 26, 1901, & made under Crown Debts Act, 
1801 (c. 90), & Landed Estates Ct. Act. 1867 (c. 72), 
the order of Mar. 27, 1899, was ordered to bo 
enrolled in the Oh. Div. of the High Ct. in England. 
On Apr. 11, 1901, a copy of the order of Mar. 26, 
1901, was personally served on S. at his address 
in London. A motion was subsequently made for 
leave to issue a writ of attachment against S. for 
contempt of ct. in not obeying the order of Mar. 27, 
1899 : — Held : as the order of Mar. 27, 1899, had 
not been served upon S. in Ireland, & no leave had 
been obtained to serve that order upon him out 
of the jurisdiction, there had been no disobedience 
thereof, & the motion for leave to issue a writ of 
attachment must be refused . — Re Synge (1901), 
86 L. T. 736 ; 17 T. L. R. 759, C. A. 

1252. Impeachment of Irish decree — Defendant 
granted time to apply to Irish court — To discharge 
order.] — Newell v. Newell, No. 1250, ante. 


Sub-sect. 2. — Op Superior Courts of United 
Kingdom and Dominions. 

See cases infra & Administration of Justice Act, 
1920 (c. 81), ss. 9-14. 


Sbot. 6.— FROOF (MF foreign judgments. 

See ^ ( jenerally , Evidence. 

1258. Authentication by seal of court.]— The 

sentence of a foreign ct. of admlty. cannot be given 
in evidence except under the seal of the ct. — 
Stennil V. Brown (1712), 10 Mod. Rep. 108 ; 88 
E. R. 649. 

1254. Or sl^ature of Judge.] — In an 

action on a foreign judgment the judgment pro- 
duced at the trial must be authenticated by the 
seal of the foreign ct., or evidence must be given 
that the ct. has no seal, & then the judgment may 
be established by proving the signature of the 
judge. — ^Alves V. Bunbury (1814), 4 Camp. 28, 
N. P. 

1255. Copy by chief clerk — Not admissible in 
England — Though admissible where pronounced.] 

— ^A copy of a judgment in the Supreme Ct. of 
Jamaica, made by the chief clerk of the ct., is not 
receivable in evidence here, although it appears 
that such copies are usually received as evidence 
in the island of Jamaica. — Appleton v. Bray- 
brook (Lord) (1817), 6 M. &; S. 34 ; 2 Stark. 6 ; 
105 E. R. 1155. 

Annotations: — Consd. Mackonzio v, Hudson (1822)» 1 
Daw. & Ry. K. B. 169; Brown v, Thornton (1837), 
C Ad. 8c El. 186. 

1256. S, P, Black v. Braybrook (Lord) (1817), 
6 M. & S. 39 ; 2 Stark. 7 ; 105 E. R. 1157. 

Annotation : — Consd. Brown v. Thornton (1837), 6 Ad. & El. 
185. 


PART XIV. SECT. 7, SUB-SECT. 2. 

8. By filino memorial of judgment 
obtained in Australasian Colony . \ — 
Wlion a memorial of a judgrmeut 
obtained in supremo ct. of any Austra- 
lasian Colonies has boon filed in the 
ollloe of the supremo ct. of Queensland, 
it becomes to all intents & purposes 
a record in such ct., & pltf. may have 
recourse to any remedy of which he 
muriit liave availed himself if the 
judgment had boon originally recov- 
ered there. — Moimow v. BELI 4 AMY 
(1873), 3 Q. S. C. R. 190.— AUS. 

t. Hufjlciency of memorial.]— 

If the “ addition ” of the deft. Is not 
stated in tlio memorial, the ct. cannot 
allow execution to issue on a foreign 
judgmont. — B erky v. Sukad (1880), 

7 N. S. W. L. R. 39 ; 2 N, B. W, W. N. ! 
54.— AUS. j 

u. By entering judgment of other i 
province with registrar — Winding Up 1 
Act.] — Re SovRBKiaN Bank (1915), j 
43 N. B. R. 619.— CAN. 


PART XIV. SECT. 8. 

w. Exemplification.] — Deft, in an 
action on a judgment obtained in 
U.S.A., pleaded denying the recovery 
of the judgment. Upon a motion for 
pidgmont upon the pleadings, verified 
by affidavit, &; the production of an 
exemplifloation of the judgmont ; — 
Held : judgment could not bo ordered 
on theso materials, deft, having put 
the judgment distinctly in issue. — 
Henebbrt V. Turner (1883), 2 O. R. 
^ '.—CAN. 

1268 1. - By seal of court] — An 

exemplification of judgment under the 
seal of the ct. in which the judgment 
was pronounced is equivalent to tho 
original judgmont exemplified, & 
uotioo under Evidence Act of intention 
to produce it in ovldenoe is unneoea- 
Bory. — Boyle v. Victoria Yukon 
Trading Oo. (1902), 9 B. C. R. 213 ; 
22 O. L. T. 377.— CAN. 

1263 li. Under hand of master’ — 

Seat of court — Notarially certified — 


Admissible.] — Wuitehead v. Thomp- 
son (1861), 23 Dunl. (Ct. of Soaa.) 
772 ; 33 Sc. Jur. 401.— SCOT. 

y. Barol evidence of seal — Ad- 
missiblc.] — Evidence of a witness that 
he had seen the seal of a foreign ct., 
& believed the seal affixed to the docu- 
ment produced to ho tho seal of the ot., 
& of another witness, that ho had been 
to tho office of tho foreign ct., 8c com- 
pared the seal, w'hich was shown him 
by an officer of the ct., with that pro- 
duced in evidence : — Held : sufneiout 
pHmA facie evidence of the judgment. — 
Hall v. Armour (1836), 6 O. S. 3. — 
CAN. 

1 255 i. Certificate of clerk of cdurt — Not 
admissible.] — A foreign judgment can- 
not bo proved by a certificate from tho 
clerk of tho foreign ct. that judgment 
has been entered for a smn in favour of 
pltf. — -N orton v. Post (1836), 5 

O. S. 137.— CAN. 

1255 li. Though verified under 

hand of judge <£: seal of court.] — The 
judgmont of a foreign ct. is not suffici- 
ently authenticated by a copy cortltlod 
to be correct by tho dork, although 
the clerk’s signature & authority are 
verified by a certificate annexed 
thereto under the hand of the judge 
k, the seal of the ct. : tho copy of tho 
judgment itself should be authenti- 
cated under seal of the Ct. — 1*ool v. 
Hill (1843). 2 Kerr, 184.— CAN. 

1255 iii. .) — To prove a judg- 

ment of tho supreme ct. of tho state of 
N.Y., a copy of the roll wa.s produced, 
certified by tho cty. clerk under the 
seal of the cty. : — Held : insufficient. — 
Woodruff v. Waiaino (1855), 12 
U. C. R. 601.— CAN. 

1265 iv. Certified copy <S? seal of clerk 
of court — Admissible.h—Vltf. sued on a 
judgmont of a ct. ; deft, objected to 
pltf. *8 proof of judibuent by u certified 
copy alleged to be xmdor the seal of the 
clerk of tho ct. 8c not the seal of tho 
ot. Sc that it did not oomply with tho 
revisions of Canada Evidence Act, 
893, fl. 10 : — Held : the certified cony 
complied with tlie provisions of tho 
Act, as It purported to be signed by an 


officer who would ordinarily have tho 
seal in his custody & tho effect of this 
w’as not taken away because the legend 
of the seal hod enwaved upon It, that 
it was tho seal of the clerk of tho ot.— 
Bekbf, V. Tanner (1903), 6 Terr. L. R. 
13.— CAN. 

1255 V. Without notice.' 

Stevens v. Oi£ON (1904), 0 Terr. L. R. 
106.— CAN. 

z. Certificate of prothonoiary — 
Thai judgment of mm pros. ** marked.**] 
— In an action on a N.S. judgmont 
signed Mar. 7, 1855, in pursuance of 
a judge's order sotting aside deft, s 
plea 08 frivolous, deft, produced a 
certificate from tho prothonotary of 
the ct. entitled in the same cause, 
stating that judgment of non pros. 
for want of a replication was marked 
on Dec. 11, 1854 .—Held : in tho 
absence of any record of such judgment, 
or of any evidence to show that 
“ marking ** was equivalent to “ sign- 
ing," there was not sufficient ovldenoe 
of a judgment of non pros, to affect the 
validity ot pltf.’s judgment.— Denni- 
son V. Taylor (1856), 3 All. 313. — 
CAN. 

B. Certified copy under hand of 
wios^er.)— Pltf. produced as evidence 
of a judgment against deft, in ot. of 
Exch. of Pleas in England, a certified 
copy thereof under the hand of one of 
the musters of that ct. : — Held : in- 
sufficient ; pltf. should at leiist have 
produced an oxeinpllficatlon under 
seal of the ct. — Hksketh v. Ward 
(1866), 17 C. P. 190.— CAN. 

b. Whole record should be pro- 
duced.] — Tho whole of the proceedings 
in a suit in a foreign ct. should be 
produced to prove tho judgmont.-— 
McMillan v. Ritchie (1851), 2 All. 
242.— CAN. 

0 Vesting order of Court of 
Chancery — J^oves itself . 1 — ^A vestiiy 
order of tho Ct. of Ch. of England, 
which proves itself on production, 
properly received in ovidonw. — 
Cahuab V. Scott, Cahuae v, Erlb 
(1872), 22 0. P. 651.— CAN. 
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Conflict of Laws 


Sect. 0.— INTEREST ON FOREIGN JUDGMENTS. 

1257. Whether recoverable.] — Pltf . is not entitled 

to interest in an action on a foreign judgment. — 
Atkinson v , Braybhookb (Lord) 4 Camp. 

380 ; 1 Stark. 219, N. P. 

1258. Judgment for entire sum — Counts for 

goods sold & money paid.] — In an action of debt 
on a foreign judgment for an entire sum recovered 
on counts for the balance of a merchant’s account 
for goods sold ; money advanced & paid ; money 
due on bills of exchange ; & for interest, this ct. 
will not give interest on affirmance of the judgment 
of the court below. Where interest is given, the 
debt must appear on the record to bo one wluch 
carries interest. — Doran v. O’Reilly (1817), 5 
Dow, 133 ; 3 E. B. 1278, L. C. 

Annotation : — Mentd. Butler v. Stoveld (1823), 1 Bing. 368. 

1259. Question for Jury.] — In an action on 

an Irisli judgment, the question whether any 
what interest is recoverable, is a question for the 
jury under all the circumstances of the case. In 
deciding this question they will have to consider 


whether pltf. has taken proper steps to find his 
debtor & follow up his jud^ent by an execution, 
or whether he has boon guilty of laches. — B ann v. 
Dalzell (1828), 3 0, & P. 376 ; Mood. & M. 
228, N. P. 

Annotation : — Mentd. Ibboteon i?. Fenton (1837), 6 Ad. & El. 
772. 

1260. At what rate payable — Question for jury.] 

— Bann v, Dalzell, No. 1259, ante, 

1261. Judgment payable in sterling.] — 

Noel v. Bociiport, No. 750, ante* 

1262. .] — ITawksford Benoup v. 

Giffard, No. 1225, ante* 

Interest on contracts generally .] — See Part VII., 
Sect. 3, ante. 

Interest where charges on Immovables .] — See 
Part IV., Sect. 0, ante. 


Sect. 10.~ US AUBI PENDENS. 

See Part XVI., Sect. 5, post. 


Part XV. — Foreign War Legislation. 


1263. Not recognised in England — Acts of 
attainder & confiscation — Right of attainted person 
to sue on bond — Liability of attainted person to be 
sued on bond.] — Folliottv. Ogden, No. 12H0, post* 

1264. Ordinance sequestrating debts due to 

British subjects — & ordering payment of debts to 
parties other than creditors — Right of British subject 
to sue for debt.] — Wolff v* Oxhoiai, No. 420, ante. 


1265. Ordinance postponing fulfilment of 

contracts — & prohibiting payment of interest during 
postponement — Right of British subject to Interest.] 

— He Fried Krupp Act., No. 762, ante* 

Foreign penal laws.] — ScPt generally, Nos. 
1118, 1120, ante. 

English war legislation.] — See Constitutional 
Law, pp. 545-555, 


Part XVI. — Practice and Procedure. 


Sect. 1.— IN GENERAL. 

1266. What are matters of procedure — Disability 
to sue — Contract sued on not In writing — Statute of 
Frauds, s. 4.] — Leroux v* Brown, No. 072, ante* 

1267. Civil action suspended until 

criminal conviction.] — Scott v. Seymour, No. 
782, ante. 

1268. Action against parties suspended 

until Judgment recovered against firm.] — Bullock 
V* Caird, No. 1295, post. 

1269. Absence of circumstances in 

which plaintiff entitled to sue.] — Hansen v* Dixon, 
No. 661, ante* 

1270. Set-off.] — Meyer v* Dresser, No. 

1306, post* 

1271. — Appeal.] — Lopez v* Bursle^i, No. 

1408, post* 


1272. Garnishee proceedings.]- Martin v . 

Nadel, No. 1307, post. 

1273. Lex fori applies.] — A person suing in this 

country must take the law as he finds it ; he 
cannot, by virtue of any regulation in his own 
country, enjoy greater advantages tlian otlier 
suitors hero (Lord Tenter] > r5N, C..T.). — De I^a 
Veoa V* VlANNA (1830), 1 B. & Ad. 284 ; 8 

L. J. O. S. K. B. 388 ; 109 E. B. 792. 

Annotations : — Consd. Liverpool Marine Credit Co. v. 
Hunter (1868), 3 Ch. App. 47U ; lie Kloebe, Kanrireutlier 
V. Geiselbreclit (1884), 28 Ch. D. 175. Reid. Trindiey v. 
Viflfnier (1834), 1 Binj?. N. C. 151; Don i\ Lippnmim 
(1837), 5 Cl. & Fin. 1 ; General Steam Navigation Co. v. 
Giiillou (1843), 11 M. & W. 877 ; lie Molbourn, Ex p. 
Molboum (1870), 6 Ch. App. 64. Mentd. Breadalbano v. 
Chandos (1836), 4 Cl. & Fin. 43 ; Castrigue v. Imrle (ISCO), 
8 C. B. N. S. 1. 

1274. .] —The law on tliis point is w^ell 


PART XIV. SECT. 9. 

12571. Whether recoverable .] — Interest 
on the sum awarded by a Judgment 
obtained in supreme ot. oJC N.Z., 
although allowed by rules of that ct., 
cannot be recovered in proceeding 
in Victoria by way of execution on the 
Judgment. — Catuik v. Boyd (1920), 
V. L. K. 398.— AUS. 

1257 ii. .] — ^Aftor proper proof 

made of a foreign Judgment, & the 
cause of action on which it is founded, 
interest will be allowed from the date 
of such foreign Judgment.—CHAPMAN 
V. Logan (1804), 8 L. C. J. 196.— CAN. 

1257 lit. .] — In a suit based on a 

foreign Judgment, pltf. oaimot recover 


PART XVI. SECT. 1, 

1273 i. Lex fori applies — To all ques- 
tions of proof <C* nwdes of proof .] — 
J‘ltf. sued defts. for damages as 
compensation for the loss of lior hus- 
band who had boon killed by an 
explosion in a mine belonging to defts, 
I’ltf. had been married to deceased 
abroad & defts. contended that pltf. 
i.ad not established that she was the 
wife of deceased or that the children 
wore deceased's children He/d ; (1) 
the fact that the marriage was a foreign 
one did not affect the question of 
proof, os the lex fori governs all ques- 
tions of proof ; (2) the marriage might 
bo pipoved by parol testimony. — 
Dayk V. McNeill (H. W.) Co. (1904), 
6 Terr. L. K. 23.— CAN. 


more than appears on the face of the 
Judgment ; &, when such Judgment is 
silent as t-o interest, ho cannot make 
deft, liable for Intercast on the amount 
of an English Judgment, English 
statutes as to Judgments carrying 
interest not applying to India. — 
Moazim Hossein V. Robinson (1901), 
5 C. W. N. 741 ; I. L. K. 28 Calc. 641.— 
IND. 

12601. At what rate payable.]" Vfhoxo 
the ct. has power to grant Judgment 
for the amount of an unsutisfled foreign 
Judgment, Interest on such amount 
will only bo granted aooording to 
the rate established by lex loci where 
such unsatisfied Judgment was ob- 
tained. — Maxwell & Eakp v. 
Benjamin (1897), 4 O. It. 365. — S. AF, 



Part XVI. — ^Practice and Procedure. 
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settled in this country, where this distinction is 
properly taken, that whatever relates to the 
remedy to be enforced must be determined by the 
lex forU the law of the country to the tribunals of 
which the appeal is made (Lord Brougham). — 
Don V, Lippmann, No. 711, ante* 

1275. To form of remedies & modes of 

proceeding.] — For it is well established that the 
forms of remedies & modes of proceeding are 
regulated solely by the law of tlie place where the 
action is instituted, the lex fori (Parke, B.). — 
General Steam Navigation Co. v, Guillou, 
No. 1039, ante, 

1276. — .] — The principle which governs 

all these questions of jurisdiction & remedies is 
admirably stated by Story, J., Conflict of I^aws, 
c. 14. In regard to the rights & merits involved 
in actions, the law of the place where they 
originated is to be followed ; but the forms of 
remedies & the order of judicial proceedings are 
to be according to the law of tlie place where the 
action is instituted, without any regard to the 
domicil of the parties, the origin of the light or 
the country of the act (Dr. Lushing ton). — 
The Zollverein (1856), Sw. 96 ; 27 L. T. O. S. 
160 ; 4 W. K. 555 ; worn. The Zolverein, 
2 Jur. N. S. 129. 

AnnoUUions : — Consd. Cope v. Doherty (1858), 4 K. & J. 
367 ; The Halley (1867), L. R. 2 A. & E. 3 ; The Scotia 
(1869), 20 h. T. 375. Reid. The Johannes (1860), Liiah. 
182 ; R. V, Keyn (1876), 2 Ex. D. 63 ; The Leon 0 881), 
6 P. I). 148 ; DavldsHon v. Hill, flOOl] 2 K. li. 606. Mentd. 
General Iron Screw Collier Co. v. Sohnrnianns (1860), 1 
John. & n. 180; The Wild Ranger (1862), LuHh. 553 ; 
The Amalia (1863), Brown. Luah. 151 ; Adam v. British 
& Foroiern S.S. Co., 11898] 2 Q. B. 430 ; Poll v. Dambo, 
11901] 2 K. B. 679. 

1277. Not to matters affecting sub- 

stance of remedy.] — The rules of the lex fori, where 
a question is raised between or by or against 
foreigners, are not to be applied to matters affect- 
ing the substance of the remedy, but only to 
matters affecting the form. 

A foreign ship, owned partly by foreigners & 
partly by British subjects, was run down by another 
foreign ship, owned wholly by foreigners. The 
ownei*s of the lost ship recovered a judgment for 
the full value of the lost sliip, wliich exceeded the 
value of the wrongdoer; — Held: this ct. had no 
Jurisdiction in such a case under Merchant Shipping 
Act, 1854 (c. 104), 8. 504, to restrict the liability 
of the wrongdoer to the value of the shij) com- 
mitting the damage. — Cope v. Doherty (1858), 
4 K. A J. 367 ; 27 L. J. Oh. 600 ; 31 L. T. O. S. 
173 ; 4 Jur. N. S. 451 ; 6 W. It. 537 ; 70 E. It. 
154 ; affd, 2 De G. & J. 611, L. J J. 

Annotations : — Ezpld. Qcnoral Iron Screw Collier Co. v. 
Schurmaune (1860), 1 John. & H. 180. Consd. The Wild 
Hanger (1862). Lush. 553; The Scotia (1869), 20 L. T. 
375. Refd. The Victor (1860), Lush. 72; K. v. Keyn 
(1876), 2 Ex. D. 63 ; DavldHson v. Hill. 11901] 2 K. B. 
606. Mentd. Burns r. Chapman (1858). 5 C. B. N. S. 
481 ; Tho Johannes (1860), Lush. 182 ; The Annapolis, 
The Johanna Stoll (1861), Lush. 295 ; The Amalia, Call 
V. Papayanni (1863), 1 Moo. l\ C. C. N. S. 471 ; Polo v, 
Dambe, [1901] 2 K. B. 579 ; Voresiok v. British Columbia 
Copper Co. (1906), 1 B. W. C. C. 446. 

1278. Personal action — In what court triable — 
Whether in court of country in which defendant 
resident — Or in court in which cause of action 
arose*] — Gurdyal Singh (Sirdar) v. Faridkote 
(Rajah), No. 3, ante. 

1279. Action in Scottish court against 

defendant domiciled In England — Property in Scot- 
land subject to attachment.] — An English corpn., 
or any person domiciled in England is liable to be 
sued in a Scottish ct. in most personal actions, not 


involving questions of personal status, provided 
only there is some money duo to such person by 
^ some one resident in Scotland, or provided there 
I is some property, liowever trifling, of such person 
I found within Scotland, which may bo attached, 
the attachment being ludd to confer such juris- 
I diction on the Scottisli ct. — London &; North 
; Western Ry. Co. v, Lindsay (1858), 30 L. T. O. S. 

I 357 ; 4 Jur. N. S. 313 ; 6 W. R. 396 ; 3 Macq. 
99, H. L. 

Annotations: — Consd. Loudon Corpn. v. Cox (1867), L R. 

2 H. L. 239. Refd. Srhibaby v. Westenliolz (1870), 

L. R. 6 Q. B. 155 ; Voiaet v. Barrott (1885), 55 L. J. Q. B. 

39. Mentd. Emanuel v. Symon, [1908] 1 K. B. 302. 

Foreign corporations— Right to sue & liability to 
be sued.] — See Corporations. 


Sect. 2.— PARTIES. 

Sub-sect. 1. — Piaintiffs. 

1280. Plaintiff suing in own right — Obligee of 
bond — Obligee attainted & bond confiscated by 
foreign State.] — A. &; B., being inhabitants of tho 
United States of America, while those States were 
colonies of Great Britain, & before tho war broke 
out between the two countries, B. executed a bond 
to A. During the war, after the declaration of 
independence by the Congress, both parties were 
attainted, their property confiscated & vested in 
the respective States, of which they were inliabi- 
tants, by the legislative Acts of those States, &> a 
fund was provided for payment of the debts of 
B. ; — Held : (1) A. might maintain an action on 
the bond against B. in England ; (2) the several 
Acts of Attainder & Confiscation, passed by 
sovereign independent States, did not disable A. 
from suing, nor exempt B. from being sued in 
England ; (3) it was not a good plea in bar of an 
action at law, that an ample fund was provided 
out of the effects of B. for the payment of his 
debts, to which A. might & ought to have resorted, 
& been paid, though it miglit be a ground for 
relief in equity. 

(4) If tho penal laws of a foreign country do not 
in themselves import a personal disability to sue 
in this, neither do they by divesting the property 
of a person in that country, take away liis right 
of action in England. The subject-matter of tliis 
action being a bond, it could only be sued for 
according to the laws of England relating to 
bonds ; supposing therefore the right of pltf . to 
be gone, that could not be set up in bar of the 
action, which must be brought in the name of the 
present pltf., whoever might be in possession of 
the bond, since a chose in action, is not assignable 
at law, & deft, could not plead that the obligee 
had assigned it. I would even go further & say, a 
right to recover any other specific property, such 
as plate or jewels, in this country, would not be 
taken away by the criminal laws of another. The 
penal laws of foreign countries are strictly local, 
& affect nothing more than they can reach & can 
be seized by virtue of their authority ; a fugitive 
who passes hither, comes with all his transitory 
rights ; he may recover money held for his use, 
stock, obligations & the like ; & cannot be affected 
in tliis country, by proceedings against him in 
that which he has left, beyond the limits of which 
such proceedings do not extend (Lord Lough- 
borough). — Folliott V, Ogden (1789), 1 Hy. Bl, 
123 ; 126 E. R. 75 ; affd, sub nom, Ogden v. 


PART XVI. SECT. 2, SUB-SECT. 1. 

d. Foreign firm — Right to sue .} — 


A firm doing business in a foreign 
country has the same right to sue in 
Nova Scotia in the hrm name as a 


firm doing business there would have. — 
KNAUTH-NACnOD V. Stkunb (1897), 
30 N. S. K. 251.— CAN. 
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Conflict of Laws. 


Sect 2. — Parlies: Sub-sects. 1 2. Sect. 3: Sub- 

sects. 1 

Folltott (1790), 3 Term Kcp. 726 ; (1792), 4 
Bro. Pari. Cas. Ill, H. L. 

AntiolaHona : — Aa to (1) Refd. Phllllpfl v. Eyre (1870), 

L. R. 6 Q. 11. 1. Aa to (2) & (4) Befd. Barclay v. Russell 

(1797), 3 Vefl. 424 ; Woltf v, Oxholm (1817), 6 M. & S. 

92 : HuUett v. Spain (Kinar) a828), 2 BU. N. S. 31 ; PhilllpB 

V. Eyre (1870), Jj. R. 6Q. B. 1 j Himtlnarton v. Attrill, 

ri 89.^1 A. O. 160. ChmcrdUy, Mentd. Cottin v. Blane 

(1795), 2 Aiiflt. 644 ; Wriarht e. Simpson (1802), 6 Ves. 714. 

1281. Husband & wife suing as partners — 

In partnership abroad.] — Senible : although by 
tlio laws of a foreign country, husband & wife, 
natives of that country, & resident there, may be 
partners in trade, they cannot maintain a joint 
action against, persons resident here for a balance 
due to the partnership account. — Cosio & Pineyro 
V. De Bbrnales (1824), 1 O. & P. 266 ; By. & M. 
102, N. P. 

1282. Solicitor practising in Ireland — 

Necessity for delivery of signed bill.] — To an action 
brought in England by an attorney, practising 
in Ireland, against defts. domiciled in England 
for business done in the Irish cts., it is no plea that 
the pltf. did not deliver a signed bill one month 
before action brought, as neither the Solicitors 
Act, 1843 (c. 73), s. 37, nor the Solicitors (Ireland) 
Act, 1849 (c. 53), s. 2, ai)plies to such a case. — 
Kerneqhan V. Wadeson (1855), 24 L. T. O. S. 
253 ; 3 0. L, B. 764. 

1283. Authorised by foreign court to sue in 

England on foreign Judgment — Effect of foreign 
order.] — ^TSHiiere an American ct. had made an 
order authorising a person who had recovered 
judgment in that ct. against an American co. to 
bring actions against an English co. in any & all 
proper cts., in his own name, or in the name of 
the American co. : — Held: the jurisdiction of 
the American ct. was limited to the exact scope 
of the Californian Code conferring it, & in an 
action broiight by the person in an English ct., he 
was not properly authorised to sue, & could not 
sue, in the name of the American co. — ^Barber xk 
Mexican Land & Colonization Co., Ltd. (1899), 
48 W. B. 235 ; 16 T. L. B. 127 ; 44 Sol. Jo. 145. 

1284. Plaintiff suing In representative capacity — 
Liquidator of estate — ^Appointed by law of France — 
What plaintiff must show.] — An affidavit of debt, 
stating that deft, was indebted to pltf. as liquidator 
of an estate, duly appointed by the law of France, 
is defective, not showing that pltf., aa liquidator, 
is by the law of France entitled to sue. — Tenon v. 
Mars (1828), 8 B. & C. 638 ; 3 Man. & By. K. B. 
38 ; 7 L. J. O. S. K. B. 89 ; 108 E. B. 1179. 

1286. Syndics of foreign bankrupt — Two 

out of three suing.] — Alivon v, Furnival, No. 
1136, ante. 

1286. Donee of universality of succession to 

deceased person — Whether necessary to take out 
letters of administration.] — Vanquelin v. Bouard, 
No. 1044, ante. 

1287. Plaintiff on whom disability Imposed — By 
foreign law — Action for damages for assault 
suspended until defendant criminally condemned.] 
— Scott v. Seymour (Lord), No. 782, arUe. 

1288. Absence of circumstances in 

which plaintiff entitled to sue.] — Hansen v . Dixon, 
No. 601, ante. 

1289. By foreign Judgment — Prodigal.^*] 

— The cts. of this country will not recog^e a state 
of disability not known to the law of this country. 
A French subject adjudicated a prodigal by a 


French ct., though by French law unable to eue 
without his conseil jitdiciarCf can sue in the cts. 
of this country independently. — ^Worms v. Db 
Valdor (1880), 49 L. J. Oh. 261 ; 41 L. T. 791 

28 W. B. 346. _ _ 

AnnoiaHofi : — ^FoUd. Rc Sclot^fl Trust, [1902] 1 Cb. 488. 

1290. •] — ^By the Code Napoldon a 

French subject of full age, who is of extravagant 
habits, when adjudged by a French^ ct. of com- 
petent jurisdiction to be a prodigal is restrained 
from dealing witli, disposing of, alienating, receiving 
or giving a receipt for his movable property without 
the consent of a conseil judiciaire. But although 
this judgment modifies & affects the status of the 
prodigal, it is a disqualification unknown to 
English law, & will be disregarded by English cts. 

Where a Blench subject of full age, who had been 
adjudged a prodigal, & placed under the control of a 
conseil judiciaire by the judgement of a French ct. 
of competent jurisdiction, became entitled to a 
fund in ct. in England : — Held : he was entitled to 
payment out of the fund to himself on his sole 
receipt, notwithstanding the opposition of his 
conseil judiciaire. — lie Selot’s Trust, [1902] 
1 Ch. 488 ; 71 L. J. Ch. 192 ; 46 Sol. Jo. 280. 
Annotaiion: — Distd. Dank of Africa v. Cohon, [19091 2 Ch. 

129. 

Recognition of foreign Judgments generally.] — 

See Part XIV., Sect. 2, ante. 


Sub-sect. 2. — Defendants. 

1291. Debtor attainted under foreign law — Fund 
available under foreign law for creditors — Whether 
defence In law to action in England.] — It was a 

good ground of relief in equity that an ample fund 
was provided out of the effects of the attainted 
debtor in America for the payment of his debts, to 
which the creditor might have resorted, & out of 
which he might have been paid, & an injunction 
would be granted by the Ct. of Ch. to prevent 
execution from being taken out on a judgment 
obtained in an action at law by such a creditor. — 
Wright v. Nutt & Pinbury (1788), Dick. 691 ; 
1 Cox, Eq. Cas. 424 ; 1 Hy. Bl. 136 ; 21 B. B. 
440, L. C. 

Annotatiems : — Consd. Wright v. Simpson (1802), 6 Ves. 714, 

^fd. Cottin V. Biuno (1795), 2 Au^t. 544. Mentd. Solomon 

V. Graham (1855), 5 E. & B. 309. 

1292. .] — Folliott v. Ogden, 

No. 1280, ante. 

1293. Shareholders in foreign company — Com- 
pany alone liable by foreign law — Whether plea 
available In England.] — General Steam Naviga- 
tion Co. V. Guillou, No. 1039, ante. 

1294. Action in England on Judgment 

recovered against secretary of company — Special 
provisions in foreign law as to execution — Whether 
applicable in England.] — Kelsall v. Marshall, 
No. 1232, ante. 

1295. Partner in foreign firm — Judgment against 
firm necessary by foreign law — ^Liability of partner 
In England.] — To a declaration in an action for 
breach of an agreement by deft, to build a ship 
for pltfs., deft, pleaded that the agreement was 
made in Scotland by pltfs. with a trading partner- 
ship or firm domiciled & carrying on business there, 
& was to be performed wholly in Scotland ; that 
by the law of Scotland the firm was a separate & 
distinct person from any or the whole of the 
individual members thereof, of whom deft, was 
one, & that by the law of Scotland the firm had 


PART XVI. SECT. 2, SUB-SECT. 2. 

e. Members of foreion firm — 
LiabilUy to he sued in firm name .} — 


The members ol a foreign firm oannot 
be sued in Nova Scotia in the firm 
name, for by suing a firm, the members 
of which are resident out of the 


juriadiction, the ot. might be improperly 
suMeoting foreigners to Its Jurisdiotion. 
— KNAurn-NAOHOD V. Stkrnb (1897), 
30 N. S. R. 251.-~OAN. 
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the capacity of suing & being sued as such separate 
firm, h the alleged agreement was made by the 
firm as such separate person, & not jointly Sc 
severally by the individual members thereof ; that 
the firm consisted of, etc., who at the time of 
making the agreement were domiciled & carrying 
on business in Scotland ; that by the law of 
Scotland deft, became & was, as a partner of the 
hrm, liable to pltfs. for the satisfaction of any 
judgment which might be obtained against the 
firm, or the whole of the individual partners 
thereof jointly, &, save as aforesaid, no liability 
by the law of Scotland attached to deft, in x’espect 
or the agreement ; that by the law of Scotland it 
was a condition precedent to any individual 
liability attaching to deft, in respect of the agree- 
ment that the firm, as such person as aforesaid or 
the whole individual partners thereof, jointly, 
should first have been sued : — Held : the plea was 
bad, as it merely stated the form of proceeding in 
Scotland, while the remedy Sc, mode of proceeding 
were regulated by the law of England. — ^Bullock 
V. Caird (1875), L. R. 10 Q. B. 270 ; 44 L. J. Q. B. 
124 ; 32 L. T. 814 ; 23 W. R. 827. 

Annotaiions : — ^FoUd. West Norfolk Farmers* Manure Co. v. 

Cross & Donaldson (188r>), 1 T. L. II. 281 ; 2ic Dootsch, 

Mathoson v. Ludwlgr, [189B] 2 Ch. 836. 


Sect. 3.-~REMEDffiS. 

Sub-sect. 1. — Right of Arrest. 

1296. Right of arrest by English law — No right 
of arrest by foreign law.] — Injunction against 
securities obtained by one French emigrant against 
anotljcr by arresting him, when about to sail on 
the expedition against France, & under an obliga- 
tion entered into in France as surety which accord- 
ing to the laws of France could not affect the 
person. — Talleyrand v, Boulanger (1797), 3 
Ves. 447 ; 30 E. R. 1090, E. C. 

Annotations : — Oonsd. Flaok v. Holm (1820), 1 Jac. & W. 

405 ; Liverpool Marine Credit Co. v. Hunter (1868), 3 

Oh. App. 479. Refd. Breadalbane v. ChandoH (1830), 

4 Cl. Fin. 43 ; Don v, Lippmann (1837), 5 Cl. & Fin. 1. 

1297. Writ of ne exeat regno.] — Writ 

of ne exeat regno granted at the suit of an English 
subject against a native of Russia generally 
resident & carrying on business in partnership at 
St. Petersburg, & m this country only for a tem- 
I)orary purpose, upon a balance of account in 
respect of goods consigned to him & his partner, 
'rhe writ will issue on a balance of account sworn 
by the deponent to be due to the best of his belief, 
but, i£ the mode of computing the account be 
mentioned, Sc it appears to comprise unascertained 


sums, it will not be granted. The ct. always 
hear a deft, moving to discharge the writ ; but it 
will only enquire, whether tiiero is reasonable 
ground to suppose that pltf. will succeed in the 
suit. Exemption from arrest for a debt of same 
nature by the laws of Russia is not a sufficient 
ground for discharging the writ, where one of the 
parties is an Englishman Sc was resident in this 
country. 

Qu, : whether the writ will bo granted where the 
debt has been contracted while pltf. Sc deft, 
resided in a foreign country by the laws of which 
arrest for debt is not permitted. — ^F lack v. Holm 
( 1820), 1 Jac. & W. 405 ; 37 E. R. 430, L. C. 
Annotalions : — Consd. Anon. (1865), 5 New Rep. 368; 

Thompson v. Smith (1865), 34 L. J. Ch. 412. 

1298. .] — A writ of ne exeat regno 

will be granted in respect of a debt which was 
contracted in Jamaica between persons resident 
there, though, in Jamaica, deft, could not have been 
arrested for the demand. — Grant v. Grant (1827), 
3 Russ. 598 ; 38 E. R. 699, L. 0. ; subsequent pro- 
ceedings (1828), 5 Russ. 189, L. 0. 

Annotations :—Vifaxtd. Brown v. Newall (1837), 2 My. & Cr. 

658 ; Re Sparke & BrldKea, Ex p. Day (1863), 9 L. T. 350. 

1299. Receipt by creditor of portion 

of debt In proceedings In foreign country.] — The ct. 

refused to discharge a foreigner on the ground 
that the debt for which ho had been arrested was 
the balance of a demand upon which pltf. had 
received a dividend under proceedings in the 
country where the debt was contracted similar to 
our proceedings in bkptcy. ; though it was sworn 
by a competent person that the law of the foreign 
country did not warrant an arrest of the person 
under such circumstances. — ^Brettillot p. Sandos 
(1837), 4 Scott, 201 ; 1 Jur. 182. 

1300. No right of arrest by English law — Right 
of arrest by foreign law — ^Arrears of fee farm rent 
in Scotland.] — A party cannot be held to bail for 
arrears of a fee farm rent issuing out of premises 
situate in Scotland. — M’Kenzie v, Johnson (1835), 

1 Scott, 594. 


SuB-SECJT. 2 . — Discovery. 

Scc^ gihierally. Discovery, Inspection Sc In- 
terrogatories. 

1301. In aid of proceedings in foreign court.] — 

Bent v. Young (1838), 9 Sirn. 180 ; 7 L. J. Ch. 
151 ; 2 Jur. 202 ; 69 E. R. 327. 

Annotations: — Distd. Trausatlanllo (k). v. Pietroul (1800), 
John. 604. Folld. Dreyfus v, Peruvian Quano Co. (1889), 
41 Ch. D. 151. 

1302, ,] — The ct. will not entertain an 


PART XVI. SECT. 3, SUB-SECT. 1. 

1. Right of arrest by Canadian 
lam—^Debt contracts abroad — Debtor 
absconding from oion country without 
intention of returning .] — The general 
rule that It Is against the polloy of the 
law to permit one foreigner to follow 
another into Ont., &, arrest him for a 
debt oontraoted abroad. Is limited to 
oases In which the debtor is here on 
temporary business. Sc is about to 
return to his own country. Where 
the debtor has absconded from his 
own country to Ont., Sc does not intend 
returning, or intends to go to some 
other country, the creditor may follow 
Sc arrest him In Ont. — Butler v. 
Rosenfeijot, Sweetzer V, Rosen - 
FELDT (1879), 8 P. R, 175,— CAN. 

g. Ddtior in act of 

returning to country where debt 
contracled,y—A., iiavlng oontracted a 
debt in the U.S.A., his ordinary place 
of abode. Sc In the act of returning 
there after a visit to his parents in 


Canada, cannot bo arrested on a charge 
of leaving Ont. with intent to defraud 
his creditors. — Smith v. Smith (1883), 
9 P. R. 511.— CAN. 


h. Aliens resident itnthin 

jurisdiction — No right of arrest by 
foreign law .] — In the absence of an 
agreement ad hoc with his obligee, a 
party is liable at the latter *s suit on a 
good cause of aotion to all the remedies, 
inoluding arrest Sc imprisonment, 
allowed by law, & it Is immaterial 
that the parties are aliens, or that the 
particular remedy sought is not allowed 
in the foreign jurisdiction. The ot. 
has jurisdiction by reason of tho 
residence of the parties witMn tho 

t urlsdlotion, though tlie contract Sc 
ireaoh arose outside the jurisdiotion, 
& the parties are aliens. — Baxter v. 
Jacobs, Moss (1889), 1 B. C. R. 373. — 
CAN. 


i . Dd)t contracted in Canada 

>ebtor about to quit country with 
intent to defraud creditors — Fraudulent 


change of residence .] — Wherever a person 
bo doinlcilod, or to whatever country 
he bo bound by aliegianoo, if he come 
to Out., & reside there, Sc contract 
debts, & Is about to quit tho country 
with intent to defraud his creditors, 
ho is subject to arrest as it prevails in 
Ont. A deft, cannot roly on a change 
of residence to a foreign co tin try so as 
to avoiil tho law of arrest, to which he 
was subject in Ont. at tlie time he 
incurred the debt upon which tho 
action Is brought, when that change 
of residence has been offeoted by a 
fraudulent flight to avoid arrest. — > 
Kehbtehman V. McLellan (1883), 10 
P. R. 122.— CAN. 

k. Foreign cause of action — • 

Alien passing through jurisdiction.}^ 
An alien passing through the iurisdlo- 
tion may bo arrested on a capias ad 
respondendum upon a cause of action 
arising in a foreign country. — 
Macaulay v. 0*Brien (1897), 5 

B. 0. R. 610.— CAN, 



476 


Conflict of Laws. 


Sect, 3. — Remedies: Svh-secis, 2, 3, 4, 5, 6, 7 8. 

Sects. i A.&B.] 

action for discovery only in aid of proceedings in a 
foreign ct. — DiiEYPUS v. Peruvian Guano Co. 
(1889), 41 Ch. D. 151 ; 68 L. J. Ch. 471 ; 60 L. T. 
216 ; 6 T. L. R. 323. 


Sub-sect. 3. — Payment into Court. 

1303. In action in England — Suit pending in 
foreign court against same fund — Possibility of 
foreign court ordering payment into court also.] — 

An assurance co. having its principal office in 
Edmburgli, & a branch office in London, issued a 
policy on which was indorsed a memorandum that 
the money to become payable thereunder should 
be payable to the exors., administrators or assigns 
of the assured at the office of the co. in London. 
On the death of the assured the policy money 
being claimed by the exor., who had proved the 
will in Scotland, & by pltfs. as equitable mtgees. 
of the policy, the co. commenced an action in 
Scotland, in order to have the conflicting claims 
adjudicated upon, & subsequently pltfs. filed the 
bill in this suit against the co. &> the exor. of the 
assured. On a summons taken out by pltfs, that 
the CO. might pay the policy money into ct. : — 
Held : the co. having admitted they had no interest 
in the money, must pay it into ct. without being 
indemnified by pltfs. from having to pay it into 
ct. in Scotland, although the practice of the Scottish 
cts. might be to require this to be done, notwith- 
standing the payment of same sum into an English 
ct. — Cook v. Scottish Equitable Life Assurance 
Society (1872), 26 L. T. 671. 


Sub-sect. 4. — Injunction. 

1304. To restrain removal of foreign ship from 
England — Sold abroad to Englishman.] — Hart v. 
Herwio, No. 709, ante. 


Sub-sect. 6. — Specific Piiirformance. 

1305. Contract made abroad with foreigner for 
sale of foreign ship — Ship within Jurisdiction of 
English court.] — Hart v. Herwig, No. 709, 
ante. 


delivered.] — A consignee of goods, or an indoi‘see of 
a bill of lading, has no right to have the value of 
missing goods deducted from the freight payable in 
respect of the goods delivered. This being the 
general law, it cannot bo altered by a universal 
practice of merchants, which is not confined to any 
particular place or trade, to have the value of such 
goods deducted from the freight. 

The law of a foreign country, entitling the con- 
signee to reduce the claim against him for freight 
by the value of goods put on board & lost, but 
which amounts to an allowance by way of set-off, 
& not to an extinguishment of the claim for freight, 
is matter of procedure only, & docs not apply to 
an action for freight brought in this country 
against the consignee. — Meyer v . Dressfjr (1804), 
16 C. B. N. S. 646 ; 33 L. J. C. P. 289 ; 10 L. T. 
612 ; 2 Mar. L. C. 27 ; 143 E. R. 1280 ; sub nom. 

Mayer v . Dresser, 12 W. R. 983. 

Annotaiions Consd. Maspons y Hormano u. MlUlrod (1882), 
9 Q. B. D. 530. Reid. The Norway (1 804), Brown. & Lush. 
377. Mentd. OrlssoU v. Bristowo (1808), L. R. 3 C. B. 112 : 
Produce Brokers Co. v. Olympia Oil & Cake Co., [1910] 1 
A. C. 314. 


Sub-sect. 8. — Execution. 

1307. Governed by lex fori — Garnishee proceed- 
ings — Not recognised by law of nations.] — A 

garnishee order should not be made to attach a 
debt due from the garnishee to the judgment 
debtor where payment under the order will not be 
a valid discharge to the garnishee as against the 
judgment debtor of the amount paid under the 
order. 

Where a foreign corpn. having its head office 
abroad & a branch office in London owed a debt 
contracted abroad to a foreign resident abroad who 
became a debtor on a judgment recovered against 
him in England : — Held : a garnishee order should 
not be made to attach the debt due from the 
foreign corpn. to the judgment debtor, because 
that debt would still remain due <te payable abroad 
notwithstanding payment in England under a 
garnishee order, on the ground tliat garnishee iiro- 
ceedings are a process of execution & part of the 
lex fori & as such not recognised by the law of 
nations. — Martin v. Nadel, [1906] 2 K. B. 26 ; 
75 L. J. K. B. 620 ; 95 L. T. 10 ; 51 W. R. 525 ; 
22 T. L. R. 561, C. A. 


Sub-sect. 6. — Lien. 

Precedence of liens.] — See No. 1308, post. 


Sub-sect. 7. — Set-off. 

1306. In action In England — For freight — Right 
under foreign law to set off value of cargo not 


Sect. 4.— PRIORITIES OF CREDITORS. 

1308. Governed by lex fori — Bond on ship — 
Wages of foreign seamen.] — (1) Questions of the 
precedence of liens upon ships are to be determined 
by the lex fori. 

(2) Seamen’s wages earned before the giving of 
a bond are to be preferred to the bond. 


PART XVI. SECT. 3, SUB-SECT. 7. 

In action in United Provinces — 
Deht barred by limitation in United 
Provinces — Not barred by local law .] — 
In u suit filed agrainst liim in the U.P., 
deft, claimed to set off a debt, which, 
though it would have boon barred by 
limitation in the U.P., wan not bi^rred 
according to the local law applicable 
thereto : — Held : tho set-off was ad- 
missible. — Bachchan Lal V. Banarsi 
Das (1913), I. L. R. 36 All. 238.— 

ma 

PART XVI. sect. 8, SUB-SECT. 8. 

m. Application of lex loci con^ 
tractus .] — ^A contract was made in 
Vermont between persons domioilod 
in that state: — Held: (1) tho oonse- 


quencos attached to the contract by 
tno laws of Vermont must bo applied by 
Canadian cts. ; (2) one of the conse- 
quences of the contract being that tho 
right of execution & sale of property 
should cease on tho appointment of 
receivers, a judgment creditor could 
not bo ollowod to proceed to execute 
his judgment against such property, 
merely because it had passed from tho 
torritorlal jurisdiction of the ot. of 
Vermont, Into that of tho cts. of 
Quebec. — Barker v. C^BNaiiAL Vermont 
Ry. Co. (1898), Q. R. 13 S. (X 2.— CAN. 

n. Right to arrest property of 
foreigner — Jurisdiction founded by 
arrest.}— An incola is entitled to an 
arrest of property found within tho 
Transvaal & belonging to a peregrinus 
for the purpose of founding jurisdlo- 


tion in an action to be instituted for 
tlie performance of a contract outored 
into with such peregrinus beyond the 
Transvaal, & which had to be per- 
formed outside that country. — 
Middelvi.ei Syndicate v. Tucker 
(1897), 4 O. R. lO.-HS. AF. 

o, .] — An incola of the 

Tfansvaal is ontltlod to attach ad 
fundandam jurisdictionem the property 
of a peregrinus locally situated, k. 
where an applicant shows a primd. facie 
cause of action the ct. cannot refuso 
an order for such attachment. The 
arrest itself, under such choumstances, 
founds jurisdiction, k no further ratio 
jurisdidionis need bo present. — 
Lecomtk V. W. & B. Syndicate of 
Madagascar, [1905] T. S. 696, — 
S. AF. 
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Bond was given on ship, freight & cargo, ship 
& freight being insufficient to pay same, & suit 
was brought by seamen against ship & freight for 
wages. The owners of the cargo were allowed to 
appear & defend : — Held : seamen entitled as 
their claim was superior to that of bondholder, & 
therefore to that of owners of cargo deriving 
through him. — This Union (1860), 1 Lush. 128; 
30 L. J. P. M. & A. 17 ; 3 L. T. 280. 

Annotations: — As to (2) Consd. The Hope (1873), 28 L. T. 

287. ReM. The Daring (1868). L. It. 2 A. & E. 260. 

Jurisdiction of Admlty. Ct. over foreign seamen 
generally, see Admiralty, Vol. I., pp. 137-139. 

1309. Administration of debtor’s assets in 

England — Right of creditor having obtained priority 
abroad by registration.] — Where a debt is con- 
tracted by an Englishman in a foreign country the 
provisions of the lex loci contract as do not avail to 
entitle the creditor to payment of his debt out of 
equitable assets administered in this country in 
priority to other creditors. 

An Englishman residing in Venezuela executed 
an instrument to secure repayment to G. of £1,600, 
& G, afterwards registered the instrument in the 
form prescribed by tlie law of Venezuela, & by 
virtue of such registration became entitled, accord- 
ing to tliat law, to be paid his debt out of the 
general assets of the debtor in priority to other 
creditors : — Held : a fund in this country con- 
stituting equitable assets of the debtor must be 
divided among the creditors without regard to 
any such priority. — Pardo v, Bingham (1868), 
L. R. 6 Eq. 485; subsequent proceedinqs (1869), 
4 Ch. App. 735. 

Annotations : — Rofd. In the Goods of Ewinf? (1881), 6 P, I>. 

19. Mentd. O ’Grady v. Wiliiiot, [1916] 2 A. C. 231. 


o. STAY OF PROCEEDINGS— US AUDI 
PENDENS. 

Sub-sect. 1.— Stay of Proceedings. 

A, Where no foreign Suit instituted, 

1310. Stayed if vexatious & oppressive — Cause 
of action arising abroad — Parties domiciled abroad 
— Action of transitory nature in England.] — The ct. 
will stay an action of a transitory nature, brought 
within the jurisdiction, in resj^ect of a cause of 
action arising out of the jurisdiction, if satislied 
that no injustice will be done thereby to pltf., & 
that deft, would bo subject to such injustice in 
defending the action as would amount to vexation 
& oppression, to which he would not be subjected 
if an action were brought, in another & accessible 
ct., where the cause of action arose. — Logan v. 
Bank of Scotiand (No. 2), [1900] I K. B. 141; 
75 L. ,T. K. B. 218 ; 94 L. T. 153 ; 54 W. II. 270 ; 
22 T. L. R. 187, 0. A. 

Annotations: — Apld. Egbert v. Short, [19071 2 C3i. 20r>. 

Consd. lie Norton's Settlrat,, Norton v. Norton, [1908] 

1 Gh. 471. Refd. ThoCap Blanco, [191 31 P.130; Guaranty 

Trust Co. of Now York v. Hannay, [1915] 2 K. B. 630. 

1311. Liability to be determined 

according to foreign law,] — In 1902 a deed of 
separation was executed in India between pltf, 
her husband, of which deft, was the trustee. Pltf. 
was the wife of an American domiciled in India, & 
deft, then & still was a solr. practising at Madras. 
Tlie husband made default in paying the allowance 
which by the deed he had covenanted to pay, & 
the complaint of pltf. against deft, was that he 
had wilfully or negligently delayed taking pro- 
ceedings, had so wilfully or negligently conducted 
proceedings against her husband that slie had been 
unable to recover the moneys due to her in respect 
of the allowance. In Oct. i906, deft, happened to 


be in England on a holiday, & on the day before 
he left for India he was served with the writ in the 
action. At the date of the issue of the writ pltf. 
was temporarily in England, but left shortly after- 
wards for America, where she still remained. 
Pltf. knew of her alleged cause of action when she 
was resident in India. On an application by deft, 
to dismiss or stay the action on the ground that it 
was an abuse of the process of the ct. ; — Held : 

( 1 ) inasmuch as the alleged cause of action arose in 
India, & the liability, if any, of deft, would have to 
be determined according to the law of India, & 
upon the evidence of Indian witnesses, the proper 
place for the action to bo brought was India ; 

(2) that the action was not brought bond fide in 
England ; (3) the injustice to deft, in bringing the 
action in tliis country was so groat that the ct. 
would not allow the action to proceed ; (4) the 
fact that pltf. happened to be in England at the 
date of the issue of the writ was not in itself suffi- 
cient to preclude the ct. from dismissing the action. 
—Egbert v. Short, [1907] 2 Ch. 205 ; 76 L. J. Ch. 
520 ; 97 L. T. 90 ; 23 T. L. R. 558 ; 61 Sol. Jo. 499. 
Annotation : — As to (3) Apprvd. Re Norton’s Settlmt., 

Norton v. Norton, [1908] 1 Ch. 471. 

1312. Defendants domiciled in England 

but ordinarily resident abroad — Action brought to 
obtain undue advantage.] — An action was com- 
menced in England, in which pltf., a married 
woman, claimed an account under a settlement 
made in India on the occasion of her marriage in 
1897, & she further alleged a wilful default by 
defts., one of whom, pltf.’s husband, had been 
appointed a trustee of the settlement by a subse- 
quent deed, the other two being the original 
trustees of the settlement, Defts. were all domi- 
ciled in England, but were ordinarily resident in 
India, pltf.’s husband being a barrister practising 
in Calcutta, & the other defts. holding appoint- 
ments in the Indian Civil Service. The property 
comprised in the settlement was in India. FYom 
1902 down to the commencement of the action 
pltf. was living in France apart from her husband. 
She then came to England, where, as she alleged, 
she intended thenceforth to reside permanently. 
The husband & another of defts. were served with 
the writ jiuring their temporary presence in 
England. They applied to stay all proceedings in 
the action on the ground that it was an abuse of the 
process of the ct. ; — Held : x>Rf» had in fact brought 
the action in England instead of in India, not for 
any bond fide jmrpose, but in order to obtain an 
undue advantage over defts., & the continuance 
of the proceedings in England would necessarily 
bo productive of injustice to defts., & the action 
ouglit to be stayed. — Re Norton’s Settlement, 
Norton v, Norton, [1908] 1 Ch. 471 ; 77 L. J. Ch. 
312 ; 99 L. T. 257, 0. A. 

Annotations : — Refd. Cohon i?. Rothfleld, [1919] 1 K. B. 410 ; 

KoyeH V. ICcyos & Gray, [1021] P. 204. 

Stay where agreement between parties to refer 
disputes to foreign court.] — See Arbitration, 
Vol. II., p. 364, Nos. 329-331. 

B, During Pendency of foreign Suit, 

1313. General rule.] — Where two or more actions 
are pending between same parties in respect of 
same subject-matter, the ct. has jurisdiction to 
stay proceedings in all but one of them on the 
ground that the concurrent litigation is vexatious, 
even whore one of the actions is in a foreign ct., 
& judgment has not boon obtained in any of the 
actions. But where one action is in a foreign ct., 
the i>arly applying for a stay of i>roceedings must 
make out a special case for relief, whereas, where 
all the litigation is in England, or, aemble, in the 
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Conflict of Laws. 


Sect. 6. — Slay of proceedhvga — lia alibi pendena: 

Sub’-aect. BQ 

King’s cts. anywhere, the concurrent proceedings 
are primd fade vexatious. — ^McHenry v. Lewis 
(1882), 22 Oh. D. 397 ; 62 L. J. Oh. 325 ; 47 L. T. 
649 ; 31 W. R. 306, 0. A. 

Annoiaiions: — Oonsd. « Enid. PeraVtan Gnano Co. v. 
Bookwoldt (18831 23 Ch. D. 225. Apld* Hyman v. Helm 
(1883), 24 Oh. 1). 631: The ChrlstlansboiY (1886), 10 
P. B. 141. Conid. Mutrie e. Binney (1887), 36 Ch. D. 614 ; 
Logan V, Bank of Sootland, [1006] 1 K. B. 14t ; Cohen v. 
Hothfleld, [1919] 1 K. B. 410. Retd. The Reinbeok(1889), 
60 L. T. 209 ; Egbert v. Short, [1907] 2 Ch. 205 ; Re 
Norton's Settlmt., Norton v. Norton, [1908] 1 Ch. 471 ; 
Carter e. Hungerford (1916), 69 SoL Jo. 428. 

1314. Suits relating to land In colonies.] — 

This litigation is very unfortunate, & in my view 
it raises questions of wider importance than those 
affecting merely pltf. ^ defts. It raises a question 
as to the mode in which a ct. in this country ought 
to have regard to proceedings dealing with same 
subject-matter in a ct. in a British colony possess- 
ing an appeal to the Privy Coimcil in this counti^. 
Before dealing with the facts of this case, I desire 
to say that I think every English ct. ought to be 
extremely careful not to infringe upon the juris- 
^ction of a colonial ct. in a proceeding commenced 
before any proceedings were commenced in England 
relating to land in the colony (CozENS-IIiSiDY, 
M.R.). — JopsoN V. James, No. 1320, post. 

1316. Burden of proof.] — (1) Two parties 

having cross-claims arising out of same trans- 
actions for substantially same relief, one com- 
menced an action in England & the other an 
action in Scotland : — Held : the ct. will not 
restrain pltf. in either action from proceeding with 
his action unless it is satisfied that the continued 
prosecution thereof would be oppressive or 
vexatious. 

(2) It is incumbent on the party seeking to restrain 
the other to show that the proceeding he com- 
plains of is oppressive or vexatious, A that the 
party instituting it can gain no advantage there- 
from. — Cohen Roth field, [1919] 1 K. B. 410 ; 
88 L. J. K. B. 468 ; 120 L. T. 434 ; 63 Sol. Jo. 
192, C. A. 

1316. Similar relief claimed — In Irish court.] — 

Plea of a suit depending in the CJt-. of Oh. in Ireland 
for the same matter overruled. — Dillon (Lord) v. 
Alvahes (1798), 4 Ves. 357 ; 31 E. R. 182, L. C. 
Annotations: — Distd. Ostell v, Lepagre (1851), 16 Jur. 404. 
Dbtd. McHenry v. Lewis (1882), 22 Ch. D. 397. Refd. 
Muthe V. Biimoy (1887), 35 Ch. D. 614. 


•.] — ^An action wa« commenced 
in this ct. for same cause as that for which pro- 
ceedings wore pending between same parties in 
one of the superior cts. of Ireland : — Held : pltf. 
must elect in which he would proceed, &• for that 
purpose the rule was made absolute until a further 
order of the ct. or a judge. — ^ALEXAiiDER v. Adams 
(1867), 16 L. T. 384 ; 16 W, R. 791. 

In Scottish court — Suit relating to 
real estate.]— Elliott v. Minto (Lord), No. 391 
ante. 

1819 . In foreign court.] — It is no ground 

for staying proceedings in an action here that 
proceedings are pending between the parties for 
same cause of action in the United States. — Oox 
V. Mitchell (1859), 7 C. B. N. S. 66 ; 29 L. J. 0. P. 
33; 1 L.T.8; 6 Jur. N. S. 225 ; 8 W. R. 46 ; 141 
B. R. 734. 

Annotations: — ^Distd. Alexander v, Adams (1867), 16 L. T, 

384. Consd. The Mali Ivo (1869), L. H. 2 A. & E. 366. 

Consd. & Expld. MoHonry v. Lo^s (1882), 22 Ch. D. 307. 

Distd. Peruvian Guano Co. v. Bockwoldt (1883), 23 Ch. D. 

226. Refd. Scott V. Seymour (1862), 1 H. &; C. 219 ; The 

Christiansborff (1885), 10 P. D. 141 ; Mutrie v. Binney 

(1887), 35 Ch. D. 614. 

1820. In colonial court — Land situate In 

colony.] — The principles which ought to guide a 
ct, of 3 ustice in England where concurrent pro- 
ceedings for similar relief are pending in an English 
& colonial ct. stated. (No. 1314, aiite.) 

Where a partnership action of earlier date had 
been brought in the Supremo Ct. in Nova Scotia, 
where the partnership mining property was 
situate, & prosecuted to a decree : — Held : further 
proceedings in an action of later date brought in 
the Palatine Ct. in England, where tliree out of 
four partners resided, for similar relief, must bo 
stayed & an order made restraining pltf. in the. 
Nova Scotian action from prosecuting proceedings 
in that action must be discharged. — Jopson v. 
James (1908), 77 L. J. Ch. 824, C. A. 

Annotation: — Consd. Cohonv. Rothlleld, [1919] 1 K. B. 410. 

1321. Different relief claimed — English suit for 
restitution of conjugal rights — Suit In foreign 
country for divorce.] — The wife of an officer in the 
Indian army stationed at Bombay went over to 
England with his approbation, & within two 
months he commenced proceedings in the Bombay 
ct. for dissolution of the marriage on the ground 
of adultery alleged to have been committed by her 
in India. The petition was served on her in 
England, & two days afterwards she commenced 
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1320 i. Simitar relief claimed — In 
English court — Acquiescence in English 
proceedings — Jurisdiction of Scottish 
courts.}— A Scottish co. having agents 
8c offlcee in England brought an action 
in Scotland against the representatives 
of a former agent in England to recover 
a debt claimed by them 8c to obtain a 
security upon the estate of the doceaBed 
in Scotland. A decree for the admin- 
istration of the testator’s estate having 
been made in England, the English Ct. 
of Ch. granted an injunction to restrain 
the CO. from continuing the action in 
Scotland, but upon appeal the order was 
discharge. The co. then brought 
another action in Sootland, 8c another 
suit having boon instituted against the 
00 . in En^and, in which they appeared, 

B ursuers in that action ollogh^ that 
tie CO. had acquiesced in the English 
proooedinga, asked for an injunction 
to restrain the action In Scotland, 
but it waa refused : — Held : there 
was no Buffleiont reason for sisting 
prooeeilings in order that the question 
might he tried in the Ct. of Ch. in 
England as the more proper 8c oon- 
venient/orwm,— CAmtoN Co. v. Stainton 
(1857), 19 Dunl. (Ct. of Sesa.) 318 ; 29 
So. Jur. 160.— SCOT. 


J j), No answer to appli- 

ion for commission to examine 
witnesses in Limdon.} — Babtlbtt v. 
Lewis (1862), 13 1, C. L. K. App. 39. — 

IR. 

q. In Quebeo—No bar to suit 

in Ontario.]— H ijuhks v. Rkes (1884), 
5 O. R. 654.— CAN. 

1819 i. In foreign court — Sub- 

mission to jurisdiction.] — ^It was ob- 
jected in an action in Hong Hong that 
proceedings having been instituted 
at Canton in respoot of the question 
raised in the action, the present pltf. 
who had appeared therein as deft, had 
thereby submitted to the jurisdiction 
of the Canton ct. & was therefore 
precluded from maintaining the pr^icnt 
prooeedlngs : — Held : deft, in a suit 
In one country may legitimately 
become pltf. in another country, in 
respect of the same oause of action. — 
Lan Man Oho v. Hono Konq 8c 
Shanghai Banking Corpn. (1908), 
4 Hong Kong L. H. 20.— HONG KONG. 

1321 i. Different relief claimed — Sctrt- 
tiah action for legitim under marriage 
cfmtract — English action for varUUion 
of marriage coniractr— Scottish action 
stayed.}— COAKDOB v. Bbbabalbane 
(1836), 16 Sh. (Ct. oi Seas.) 48 ; 12 


Fao. CoU. 66.— SOOT. 

■. — — Scottish suit to obtain 
diligence — English action for debt— 
Scottish suit not stayed.] — During 
pendency of a suit In England for 
a debt against parties domiciled in 
England but having estates in Scotland, 
an action was raised in Scotland, by 
tlie same person who was pltf. in the 
English proceedings against the same 
parties Sc tor the same 4ebt : — Held : 
the action was competent, pursuer 
judicially stating that it was only 
intended to insist In it for the purpose 
of obtaining diligence on the dependence 
against the property in Scotland 8c 
not to have the merits of the claim 
discussed. — Hawkins e. Wedherbubn 
( 1842), 4 Dunl. (Ct. of Seas.) 924 ; 
14 So. Jur. 336.— SOOT. 

English suit to set 

aside weoious orders dt proceedings— 
Scottish suit not stayed,}— A party, 
heir of entail of Scottish estatos 6c 
bonetiolary under an English will, 
had instituted a suit in England with 
the view of setting aside certain 
previous proceedings 8c orders. The 
subject matter of the suit consisted 
partly of lauded estate situate in 
Sootland In which the trust funds hod 
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a suit lor restitution of cotuugal rights against her 
husbandy who was then in £!ng:land on short leave, 
& was to start for Bombay within a fortnight : — 
Meld : the proceedings in the wife’s suit ought not 
to be stayed till after the determination of the 
proceedings in the husband’s suit at Bombay. — 
THORNTON v. Thornton (1886), 11 P. D. 176 ; 66 
L. J.P. 40; 64L. T. 774; 34 W. R. 609, C. A. 
Annotations St Ezpld. Re Norton's Settlmt., 

Norton v, Norton, [1908] 1 Ch. 471. Consd. Cohen v. 
Rotbficld, [1919] 1 K. B. 410. Bold. Armytago v. Army- 
tWi [1898] P. 178 ; Keyes t?. Keyes & Gray, [1921] P. 204. 
Mentd. Kaymont v. Kaynient &; Stuart, Chapman v, 
C^pman &; Buist, [1910] P. 271. 

1822. English suit for Judicial separation — 

Suit in foreign country for divorce.] — Von 

Bckhardstbin (Baroness) v. Von Eckhardstein 
(Baron), No. 920, ante . 

1828. English action for account of agency 

dealings between two firms — ^Action In foreign 
country for partnership accounts.] — B., of 

London, & M. & 0., of Honduras, carried on busi- 
ness in partnership at Honduras as G. & Co. 
B. & N. carried on business in partnership in 
London under same name. The Honduras firm 
employed the London firm as their agents under an 
agreement by which B.’s share in the profits of the 
Honduras firm was to be brought into account 
as between the two firms to the credit of the 
English firm. The Honduras partnership was 
dissolved, & B. obtained a decree in Honduras for 
taking the partnership accounts. Before those 
accounts had been fully taken, M. & 0. brought 
this action in England against the I.ondon firm 
for an account of the dealings between the two 
firms, alleging defts. to have made improper 
profits in their agency. Defts. denied having 
made improper profits, by counterclaim asked 
to have the accounts of the Honduras firm taken 
Held : though, if M. & 0. had not brought this 
action, B. would not, after obtaining a decree in 
Honduras, have been allowed to carry on another 
action here for same purpose, still as the two 
actions were so closely connected that neither of 
them could be finally wound up independently of 
the other, B. oiight not to be prevented from pro- 
ceeding with his counterclaim so as to bo in a 
position to ask at the trial of this action for such a 
decree as might be right, having regard to the then 
position of the Honduras action. — Mutrib v. 
Binnby (1887), 35 Ch. D. 611 ; 56 L. T. 455 ; 36 
W. R. 131 ; 3 T. L. R. 534, C. A, 

1824. DilTerent parties — English action by agent 
against insurers on policies — Action abroad against 
agent for account.] — Pltfs. had effected policies on 
ships by defts., their agents, & had instituted a 
suit at Genoa against defts., for an account of these 
olicies. This suit was proceeding there, but 
efore final decree, defts. brought actions here 
against the insurers, on the policies where losses 
had resulted ; — Held : pltfs. could file their bill 
to restrain these actions, & to have a receiver 
appointed to get in the policy money, ponding the 
litigation in the foreign ct. — Tiiansai'lantic Co. 


V. PiBTRONi (1860), John. 604 ; 2 L. T. 726 ; 0 
Jur. N. S. 632; 70 E. R. 661. 

Annotation: — BARL Broyfus v, Peruvian Guano Co. (1889), 

41 Ch. D. 161. 

1825. Plaintiff in England not plaintiff 

abroad — Action abroad to have will pronounced 
against.] — In the Goode of Bryan, Board op 
Education v. Reubell, Hand intervening 
(1904), 20 T. L. R. 290. 

1826. Different questions of law — As to domicil 
of testator — Probate actions.] — A., a native of 
Prance, having lived in England for many years, 
died, leaving a will executed according to the 
English law, in which he appointed B. sole extxix. 
She propounded the will, & O., the brother of 
testator, entered a caveat & filed i)leas in which he 
treated the will as that of a domiciled Englishman. 
He afterwards filed a bill in Oh. to restrain pltf. 
from intermeddling in the affairs of deceased, in 
which he showed that he was aware of the facts on 
which he now relied, as showing testator to be a 
domiciled Frenchman. He afterwards instituted 
a suit in Prance to set aside the will, on the ground 
that testator was a domiciled Frenchman, & eight 
months after the Ch. proceedings, moved the ct. 
hero to stay proceedings, on the ground that the 
questions were the same in both cts., &, if the ct. 
would not stay proceedings, then he moved to 
amend his pleas by adding one to the effect that 
testator was a domiciled Frenchman : — Held : 
the questions were not the same in both cts., for 
in England the assumption was that testator was a 
domiciled Englishman, &; in France that he was a 
domiciled Frenchman. — Duprez v. Veret (1868), 
L. R. 1 P. & D. 683 ; 38 L. J. P. & M. 6 ; 19 L. T. 
525 ; 33 J. P. 118 ; 17 W. R. 157. 

1827. Differences in procedure — Defendants 
bound to answer interrogatories in English suit.] — 
A., an Englishman domiciled in France, entered 
into a contract in Prance with B., a Frenchman, for 
carrying out jointly certain mercantile under- 
takings. In the course of the transactions large 
sums of money came into the hands of C. & D., 
foreign merchants in business in London. A. 
filed a bill against B., 0. & 1)., alleging that, under 
the contract with B, lie was entitled to participate 
in the profits of the undertaking, & pra^dng for an 
account from 0. & D. of the money in their hands, 
& that they might be restrained from handing it 
over to B. Defts. moved to stay all further pro- 
ceedings in the suit pending certain proceedings in 
the Fi^ench cts. instituted by A. against B., in 
which a construction would bo put upon the 
French contract ; — Held : there being portions of 
the relief sought as to which defts. were bound to 
answer, the motion, could not be sustained & must 
be refused with costs. — Wilson v. Ferrand (1871), 
L. R. 13 Eq. 362 ; 26 L. T. 387. 

Annotation: — ^Betd. McHenry v. Lewis (1882), 21 Ch. D, 

202 . 

1328. Different subject-matter — Action for 
delivery of two cargoes — Of different amounts.] — 

An action was brought in this ct. by an English co. 


boon invcBted ; before the Ensrlish 
suit had mado material progress tlie 
same party brought on action of 
roduotlon in SooUand agedust deft. 
In the English suit, formally to have 
the Englisli proooedings reduced, but 
really for the purpose of \u$lng dillgouoo 
on the dependence In roforonoe to the 
Boottish landed estate : — Held : no 
objection lay to the aotlon being 
prooeodod with to the effect of diligence 
being used against the Scottish landed 
estate. — Fordyok e. BamoKS (1842), 
4 Dual. (Ct. of Sess.) 1334 ; 14 So. 
Jut. 447.-800^ 

u. SooUUh action for seewrUy 


account — English action for account — 
Scottish suit dayed as to account .] — 
Munbo t». Graham (1839), 1 Dunl. 
(C?t. of Sess.) 1161 ; 35 Foe. CoU. 

il68.~-SCOT. 

w. Scottish suit for accoutUina 

for certain assets — General English 
action for account pemling — Scoifisfi 
action not stayed .] — Rankbn v. Stewart 

n , 2 Dunl. (Ct. of Sess.) 717 ; 
L?. Coll. 745.-H5COT. 
y. Action on foreign pidgynent — 
Proceedings pending in foreign court to 
set aside ittdgnient.] — ^I^ltf. sought to 
enforce in Man. two Judgments obtained 
in Out. against defts., one of whioh 


had been entered by consent. Defts. 
at the same time were proceeding in 
Out. to set aside the Judgment. Defts. 
were acting in good faith In their 
proceeding, their expenses would bo 
very great, & would do duplicated if 
the action in Mon. proceeded. Defts. 
applied for a stay of proceedings 
until detenu biatiou of the litigation 
in Out. : — Held : the proceedings 
should bo stayed upon terms, securing 
as far as possible pltf.'s claim. Sc upon 
defts. agreeing to abide by the result 
of the Out. liligatiuu. — Charlbbois v. 
G. N. W. C. Ry. CO. (1893), 9 Man. 
L. R. 286.--OAN. 
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Slay of proceedings — lis alibi peyidcns: 
1, jB. C. ; suii-secL 2^ A, 

against a firm of French merchants for the delivery 
of the cargoes of certain ships, or in the alternative 
for damages, & for an injunction & receiver. At 
the commencement of the action the ships were in 
Britisli waters, but they had since been removed 
by the direction of defts. to ports in France, & the 
cargoes had been taken possession of by defts. 
Proceedings had been instituted by pltfs. in a 
French ct. for recovery of the cargoes. The 
English action comprised a claim for the cargo of 
one ship which was not claimed in the French 
action. Defts. moved that pltfs. might be ordered 
to elect whether they would proceed with the 
English action or with the French proceedings : — 
Held : the motion must bo refused. — ^Peruvian 
Guano Co. v. BockwoldT (1883), 23 Ch. D- 225 ; 
52 L. J. Ch. 714 ; 48 L. T. 7 ; 31 W. R. 851 ; 5 
Asp. M. L. C. 29, C. A. 

Annotations: — Apld. Hymaa v. Holm (1883), 2i Ch. D. 
631 ; The Christlansborg (1885). 10 P. I). 141, Consd. 
Mutrle V. Biimoy (1887), 35 Ch. D. 614 ; Armstrong v. 
Armstrong, [1892] P. 98 ; Logan v. Dank of Scotland, 
[1906] 1 ll. B. 141 ; The Hagen, [1908] P. 189. 

1829. Order by English court without knowledge 
of order already made by colonial court — Power to 
set aside — Or stay execution under.] — Naval, 
Military, & Civil Service Co-operative Society 
op South Africa, I/ro. v. Services, Ltd. (1900), 
51 Sol. Jo. 13. 

C. Where Decree or Judgment obtamed in foreign 

Suit, 

Foreign Judgments generally .] — See Part XIV., 
ante, 

1330. Decree or Judgment must do Justice to 
suit — & cover whole subject.] — Before this ct, inter- 
poses upon an interlocutory application to stay 
proceedings, in a suit by reason of a decree or 
judgment in a foreign country, it must be satisfied 
that the foreign decree or judgment does justice & 
covers the whole subject of the suit. — Ostell v, 
Le Page (1852), 2 De G. M. & G. 892 ; 42 E. B. 
1121, L. JJ. 

Annotations : — Consd. Wilson v. Ferrand (1871), L. R. 13 Eq. 
362. Bold. lie Henderson, Nouvion v. Frooman (1887), 35 
Ch. D, 704 ; Mutrle v. Biuuey (1887). 35 Ch. D. 614. 


Sub-sect. 2. — Restraint of FoiiEiaN 
Proceedings. 

A, Where no Suit instituted, 

1331. Jurisdiction of court to restrain.] — Love v . 
Baker (1605), 1 Cas. in Ch. 67 ; NeLs. 103 ; 22 
E. R. 698 ; stib nom, Lowe v. Baker, Freem. Ch. 
125, L. C. 

Annotation : — Consd. & N.F, PortarJington v. Soulby (1834), 
3 My. & K. 104. 

1882. Action on bill given for gaming debt — 

In Ireland.] — Pltf. accepted a bill of exchange 
payable to A., by whom it was indorsed & passed 


away to B. & by him to defts. The bill was given 
for a gambling debt : — Held : an injunction should 
be granted to restrain defts. from suing upon it in 
Ireland. — ^Portarlington (LoRi))r, Soulby (1834), 
3 My. & K. 104 ; 40 E. R. 40, L. C. 

Annotations : — Consd. Carron Iron Co. v. MaoLaron (1856), 6 

H. L. Can. 416 ; Pena Copper Mines v. Rio Tinto Co. (1911), 

106 L. T. 846. Rrtd. Maclaren v. Stainton, Macloron v, 

Carron Co. (1866), 26 L. J. Ch. 332. 

1333. Grounds for restraint — Not that rights of 
third party disregarded by foreign law.] — Liver- 
pool Marine Credit Co. v. Hunter, No. 1144, 
ante. 

1334. Not mere hardship de inconvenience.] 

— The cts. in England will not, unless there is 
equity to justify them in so doing, interfere to 
restrain, by injunction, proceedings taken in a 
foreign ct. Mere hardship or inconvenience is not 
sufficient to justify such interference. — F j-ETCHER 
r. Rodgers (1878), 27 W. R. 97, C. A. 

B, During Pendency of Suit, 

1335. General rule — Discretion of court In exer- 
cising Jurisdiction.] — The House of Lords had dis- 
solved an injunction, granted by the Master of the 
Rolls, to restrain a Scottish co., liaving agents &> 
property within the jurisdiction, from proceeding 
in the Ct. of Session in Scotland to recover a debt 
against the estate of a testator, who had died, 
domiciled in England, but leaving assets in 
England & Scotland, which were being administered 
in a suit in this country, to which the co. was not 
made a party. The e.xors, afterwards instituted 
another suit in this country, against the co., for an 
account of all dealings between the co. & testator, 
& then applied for a similar injunction in both 
suits : — Held : an injunction must be refused, 
with costs, on the ground that the question was 
concluded by the judgment of the House of Lords. 

Scmhic : there must be a very strong case to 
induce the ct. to restrain a foreigner, domiciled 
in another country, from proceeding to obtain 
payment of debts accordiiig to the law of the 
country in wliicli he is domiciled. — Maclaren 
Stainton, Maclaren v, Carron Co. (1855), 26 
L. J. Ch. 332 ; 20 I.. T. O. 8. 191 ; 2 .Jur. N. 8. 49, 
L. C. & I-«. JJ. ; affg. 8. O. sub nom, Stainton v, 
Carron Co., 21 Beav. 152. 

1336. Balance of convenience.] — 

When a foreigner has appeared to an action in an 
English ct., he gives jurisdiction to the English 
ct. to restrain lum from proceeding to litigate the 
same subject matter in the cts. of liis own country, 
but it is a matter of discretion, & the ct. onglit only 
to exercise this jurisdiction to prevent double 
vexation. 

The validity of a will made in Italy, in 1872, by 
an Englishwoman who had married an Italian, & 
was domiciled in Italy at the time of her death, 
was in question. An action was pending in 
England between deceased’s brother, who, as pltf., 
sought to prove a will made in England in 1865, 
& her husband, who, as deft., sought to establish 


PART XVI. SECT. 5, SUB-SECT. 1.— C. 

z. Bcccivcra appointed hy foreign 
court — Company incorporated d? carry^ 
ing on business abroad — Attachment of 
property in Nova Scotia,} — Doft. oo, 
was Incorporatod In New Jersey & 
never carried on business In Nova 
Scotia by itself or any ugont. I’ro- 
ceediugs were taken by pltfs. at Halifax 
against defts. as absent or absconding 
debtors to recover for goods supplied 
In Halifax, & cerUiin proporty was 
attached as the property of tlio co. 
The day before these proceedings wore 
cominoncod, an order was made by the 
Ch. Ct. of New Jersey against deft. oo„ 


in a suit brought in that ct., appointing 
receivers of deft. co. with full power to 
take jiossession of all the property 
of tlie CO. : — Held : setting aside the 
atto 4 )hinent & return, that by the 
jiroceedlngs in that ct. of Now Jersey 
all the property of tho co. had become 
vested in tlio receivers, & could not 
thereafter bo attached as tlio property 
of tho CO. PiCKFOHD V. ATLANTIC) 

Transportation Co. (1889), 40 N. 8. R. 
237.— CAN, 

a, Contract made 

Property pas,iing from foreign jurisdic- 
tion to Quebec — Not aitacJutble in Quebec. 3 
— Barker v, C*entral VERMON'r Rv. 


Co. (1898), Q. K. 13 8. C. 2.— CAN. 
PART XVI. SECT. 5, SUB-SECT. 2.— B. 

b. Oeneral rule — One provincial 
court in Canada not empowered to 
restrain j)rocecdings in another .] — • 
Halifax Han kino Co. v. Dominion 
Salvaor Sc Wrecking Co. (1885), 
6 K. & (1. 364 ; 6 L. T. 490.—-CAN. 

0 . Different relief claimed — - Scot- 
tish suit for declaration of Canadian 
domicil of tcataUir right to succession 
according to Canadian late — Canadian 
suit bj realise estate in Canada — • 
Canadian suit restrained .] — Young v. 
BARCjjtY (1846), 8 DunJ. (C^t. of Seas.) 
774 ; 18 Sc. Jur. 427.— SCOT, 
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the will made in 1872. The husband then com- 
menced litigation in the Italian cts. to obtain a 
declaration as to the validity of the will of 1872. 
All the witnesses as to the vaJidity of the will were 
in Italy ; but the propert y to be affected by it, 
was all in England : — Held : the ct., in the 
< 3 xercise of its discretion, would not restrain deft, 
from proceeding with Ids litigation in Italy. — 
Dawkins v. Simonetti (1880), 60 li. .T. P. 30 ; 44 
L. T. 266 ; 29 W. K. 228, 0. A. 

1837. Bon& fide •action In court of con- 

current Jurisdiction not restrained — Scottish Court 
of Session.] — ITie Ot. of Ch., though it has Juris- 
diction, will not of necessity grant an injunction 
to restrain proceedings in the Ct. of Session in 
Scotland, a ct. of competent jurisdiction. — 
Kennedy v, Oassiltxs (Eahd) (1818), 2 Swan. 313 ; 
36 E. R. 63.5, L. C. 

Annotations: — Consd. Oarron Iron Co. v. Maclaren (185r»), 5 

H. L. Cas. 416 : Biito v. Stuart (1801), 2 Gilt. 582. Reid. 

Martin v. Nioolls (1830), 3 Sim. 458. 

1838. .] — Whether a ct. having 

ample authority to decide the matter brought 
before it, should await the expected adjudication 
of another tribunal having only similar authority, 
is merely a question for the exercise of judicial 
discretion. If there be any want of power in the 
ct. it may be well that the proceedings should be 
stayed in order tliat some other ct. which has the 
requisite power may adjudicate. 

I am far from saying that tliorc might not be 
cases in which a proceeding in a foreign ct. might 
be regarded as a satisfactory way of ascertaining 
tiie legal rights of parlies ; & the Scottish cts. 
might very properly desire to ascertain the result 
of the foreign proceeding before determining the 
claim brougiit, before themselves. But I can 
hardly conceive a greater miscarriage of justice 
than it would be, after a suit had been fought out 
to the end, if your I^ordships wore now to turn 
round upon a point of discretion & say tlie Ot. of 
8essif)n must take into coiLsideration what ha.s 
been done in the English suit. There was no lack 
of materials in Scotland for the necessary purposes 
of justice (Loud Selmohne). — Phosphate 
Sewage ('o. v. Mollkson (187*1), 1 App. Oas. 780, 
11. L. ; subticquoif })roceedings (1879), 4 App. Gas. 

801 , n. L. 

Annotation : — Distd. Jie Low, Bland r. Low, 11894] 1 Ch. 147. 

1839. Restrained if conducive to justice — 

Full justice unable to be done in foreign court.] — 

Pltf., A., a domiciled Scotsman, through his stock- 
brokers in England, had various transactions for 
the feigned pui*chase & sale of shares & stock in 
railway & other cos., it was never intended that 
they should be completed by delivery of the stock, 
being merely time-bargains, a gambling for 
differences between the prices at which the shares 
or stock were nominally purchased & sold. The 
brokers obtained from A. a deposit of certain 
shares as security for any balance which might be 
due to them, also stipulated for a bond or judge’s 
order both in England & Scotland as a further 
security. Defts. rendered an account, & then sold 
the deposited shares, but as the proceeds did not 
discharge the balance due to them, they brought 
an action against pltf, in the SheiilT’s Ct. in 
Scotland for the balance, & arrested liis goods there, 
<fc a commission was issued for the purpose of 
taking evidence in England. A. then filed his 
bill in England, asking discovery for an account, 
& an injunction to restrain defts. from proceeding 
with the action in Scotland, at the same tinae 
offering to pay what was due, submitting all his 
property in Scotland, subject to the arrestments, 
to the jurisdiction of this ct. : — Ih ld : (1) the 

J, — VOL. XI. 


iUegolity of the transaction could not bo then con- 
sidered, & it was no ground for stopping tho 
proceedings in a foreign ct. ; (2) from tlie cdlega- 
tion that evidence of the transactions could not, by 
the law of Scotland, be received in the Sheriff’s Ct. 
from pltf. & deft.vS., there was ground to suppose 
that complete justice could not be done there. — 
Ainslte V. Stms (1854), 23 L. .T. Ch. 161 ; 21 
E. T. O. S. 163. 

134,0. ,] — If the circumstances of a case 

are such as would make it the duty of one ct. in 
tliis country to restrain a party from instituting 
proceedings iu another ct. here, they will also 
warrant it in imposing on him a similar restraint 
with regard to proceedings in a foreign ct. The 
fact of a foreigner having property in this country, 
enables the ct. here to make effectual an injunction 
issued to him ; but, especially in the case of a 
foreigner who seeks no assistance from tlio cts. 
here, the issuing of such injunction ought clearly 
to be shown to be required as conducive to justice. 
Where there is a plain equity in favour of an in- 
junction, & the representatives of the real & 
personal property, who seek it are in this country, 
the ct. will grant it, & restrain proceedings in the 
cts. of a foreign country. In such a case the ct. 
will decide uj)on the consideration of all the 
circumstances, & require parties here to take or 
omit such steps in a foreign ct. as the ends of 
justice may require. The particular provisions 
of the foreign law applicable to a transaction, pro- 
ceedings as to which in a foreign ct. are thus 
restrained, must not be disregarded. 

A CO. was chartered in Scotland for tlie manu- 
facture of iron. Its manufactory & chief office 
of management were thei*o ; it had agents for the 
sale of the goods in different parts of Scotland 
England, & it possessed real estate in both coun- 
tries. A. , a large shareholder in the co. , & possessed 
of real & personal property in England & Scotland, 
was tho co.’s agent for the sale of goods in London 
& was domiciled here. When he died, he left a 
will in English form, & appointed as his exors. 
pei*sons who were resident in both countries ; his 
heir was one of the persons, & was also the person 
wlio succeeded him in the London agency for the 
CO. Probate of the will was taken out in England, 
& such of the exors. as thought lit to apply to the 
Scottish ct. wer'e according to the Scottish law 
confirmed in the execution of the will. An 
administration suit was instituted in tho Gt. of Ch. , 
& the usual oi'der for a general account of the 
debts & assets made. After this order the co. 
took proceedings in the Scottish cts. against the 
real & personal estate of testator in Scotland. 
Notice of an injunction at tho suit of tho exors. 
was served on the co.’s agent in London, & on the 
co.’s manager in Scotland ; the co. did not appear, 
& the injunction was issued. The co. then moved 
to dissolve the injunction. No order was made : — 
Held.: the injunction could not be maintained. — 
Gahkon Iron Co. v, Maclaren (1865), 6 11. L. Gas. 
416 ; 24 L. J. Ch. 620 ; 26 L. T. O. S. 42 ; 3 W. R. 
697 ; 10 10. R. 961, H. L. ; revsg. S. C. sid) nom, 
Maclaren v. Stainton (1852), 16 Boav. 279. 

Annotations : — Consd. Pennell v, Roy (1853), 22 L. J. Ch. 
409. Distd. Venning v. Loyd (1869), 1 Do G. F. & J. 193. 
Consd. Nowby v. Colt’s Patent Flroomis Co. (1 872), L. K. 7 
O. B, 293. FoUd. He Boyso, Crofton v. Crofton (1880), 15 
Ch. D. 59J. Consd. MoHonry r. Lewis (1882), 22 Ch. D. 
397 ; l*ena Copper Mines v. Rio Tinto Co. (1911), 106 
L. T. 846. Reid. Ewing v. Orr Ewing (1885), 10 App. Cas. 
460, n. Mentd. Walker v. Brooks (1856), 4 W. R. 347 ; 
Maunder v. Lloyd (1862), 2 John. & H. 718 ; Hyman v. 
Holm (1883), 24 Ch. 1). 531 ; Nutter v. Messagerios 
Maritimos de France (1885), 54 L. J. Q. B. 527 ; Haggin v. 
Coinptoir D'Escoinpto de Paris, Mason & Barry v. Comp- 
tolr D’Escompte do Paris (1889), 23 Q. B. D. 519 ; La 
Bourgogne, 11899] P. I ; De Beers Consolidated Mines v, 

I 1 
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Conflict of Laws. 


Sect, 6. — Stay of proceedings — lia alibi pendens: 

Svb-secL 2, B . & C.] 

Howe, [19061 2 K. B. 612 ; Saccharin Corpn. v. Chomisohe 
Fabrik von Heyden Akt.i [1911) 2 K. B. 616 ; Okura v. 
Forebaoka Jemverks [19141 1 K. B. 716. 

1841. Not restrained on ground of illegality.] 

— Ainslie V, Sims, No. 1339, ante. 

1342. Not restrained unless action vexatious 

— Burden of proof.] — B., resident in San Francisco, 
brought an action against 0. in England alleging 
that 0. had been B,*s agent to purchase for him 
goods in England, that B. had recently discovered 
that C. had, in the accounts rendered, charged 
more for the goods than he had paid for them, & 
asking for an account against 0. as agent. O., by 
his defence denied agency, alleged that he had as 
principal sold the goods to B., insisted on the 
accounts rendered as settled accounts, & alleged 
that a large balance was due. 0. then commenced 
an action in San Francisco against B. to recover 
the amoimt which he so alleged to be due. B. 
moved to restrain this action : — Held : the action 
ought not to be restrained, for that there was no 
primd fade inference that the bringing the action 
abroad, durin^j the pendency of an action in 
England in which the matters in dispute could be 
determined, was vexatious, since the course of 
procedure in San Francisco might be such as to give 
advantages to 0. of which he was entitled to avail 
himself, & the burden lay on B. to prove that C.’s 
action was vexatious, which he had failed to do. — 
Hyman v. Hejm (1883), 24 Ch. D. 631 ; 49 L. T. 
376 ; 32 W. R, 258, 0. A. 

Annotations: — Coxuld. Mutrlo v. Blimey (1887), 35 Cb. D. 
614 ; ^ Connolly, Wood v. Connolly, [1911] 1 Ch. 731. 
Bela. Logan v. Bank of Scotland. [1906] 1 K. B. 141 ; 
Vardopulo t?. Vardopulo (1909), 25 T. L. R. 518 j Guaranty 
Trust Co. of New York v. Haiuiay, [1916] 2 K. B. 536 ; 
Cohen v. Rothfleld, [1919] 1 K. B. 410. 

1348. .] — Cohen v, Rothfield, 

No. 1315, ante, 

1344. Injurious to proper trial of 

cause.] — Armstrong v. Armstrong, [1892] P. 98 ; 
61 L. J. P. 63 : 66 E. T. 384 ; 8 T. B. R. 339. 
Annotation : — ^Reid. Moore v. Moore (189.5), 12 T, L. R. HI. 

1345. Similar relief claimed — Ultimate conse* 
quences different — Finality of English decision — 
Scottish action restrained.] — B bshby v. Monday 
(1821 ), 6 Madd. 297 ; 66 E. R. 908. 

Annotations: — Consd. Carron Iron. Co. v. MaoLaren (1855), 
6 H. L. Cas. 416 ; Venning v. Loyd (1859), 1 De G. F. & J. 
193 ; Re ComioUy. Wood v. Connolly, [1911] 1 Ch. 731 ; 
Cohen v. Rothfleld, [1919] 1 K. B. 410. ]^!d. Bunbury 

t^. Bunbury (1839), 8 L. J. Cb. 297 ; MacLaren v. Staiuton, 
MacLaron tJ. Carron Co. (1 855), 26 L. J. Ch. 332 ; Hyman 
V. Helm (1883), 24 Ch. J). 531 ; Guaranty Trust Co. of 
New York v. Hannay, [1915] 2 K. B. 636. 

1346. Two distinct suits in different courts — 
For same object.] — G’he Ct, of Ch. will interfere by 
injunction to restrain a pltf. from prosecuting two 
distinct suits in different cts. for same object, 
either in this or a foreign coimtry, but a pltf. may 
carry on proceedings in one ct. to establish a 
demand, in another ct. to obtain security, 
which (he former ct. is unable to give him, for 
what should be foimd due to him. 

Pltfs. had obtained a decree for an account in 
the Ct. of Ch. in England, against defts., some of 
whom resided in Scotland, & had estates there. 
Pltfs. then instituted proceedings in the Ct. of 
Session in Scotland, for the same purposes as the 
English suit, ^ also to obtain a lien on the Scottish 
estates of defts. : Held : an injimction must be 
granted to restrain pltfs. from proceeding with the 
suits in the Ct. of Session, except for the purpose 
of pi-ocuring security for what might be found due 
to them. — ^Wedderburn v. Wedderbubn (1840), 
4 My. & Cr. 685 ; 9 L. J. Ch. 206 ; 4 Jur. 66, 691 ; 
41 E. R. 226, L. C. 


Annotations : — Oonfd. Carron Iron Co. v. MaoLaren (1866), 

5 H. L. Cas. 416. S^ld. Dawkins v, Simonetti (1880), 60 

L. J. P. 30. McHenry v. Lewis (1882), 22 CSi. D. 

397. 

1347. Different relief claimed — English action 
for account — Scottish action to obtain security.] — 

Wedderbubn v. Wedderbubn, No. 1346, ante. 

1348. English action for administration of 

settlement trusts-^cottish action for construction 
of settlement.] — An English lady married in 
England, a domiciled Scotsman, & a settlement in 
English form was executed. The settled property 
was wholly in England, & the trustees resided in 
England. The marriage was subsequently dis- 
solved for the wife’s adultery, by the Scottish ct. 
The effect of such a dissolution, according to 
Scottisli law, is that the person against whom the 
decree is made is treated as dead for the purposes 
of the marriage settlement, & the question arose 
whether Scottish or English law was applicable. 
The husband brought an action in Scotland, in 
which the tmstees were nominal pltfs., for the 
construction of the settlement; another action was 
brouglit in England by the wife for the adminis- 
tration of the trusts of the settlement : — Held : 
it was more convenient that the questions should 
be decided in the English action, & the husband 
& trustees must be rostrained from proceeding 
with the Scottish action. — HbaAn v. Glanville 
(1883), 48 L. T. 350. 

1849. Relief sought abroad not obtainable 

in England.] — Baird v. Prescott & Oo., Harding 
Claimant (1890), 6 T. L. R. 231, C. A. 

1350. English suit for judicial separation — 

Foreign suit for divorce — English matrimonial 
domicil.] — A wife presented a petition for judicial 
separation, & the husband thereupon took pro- 
ceedings in Austria to have the marriage, which 
had been celebrated in Austria, declared null & 
void. Neither party had an Austrian domicil : — 
Held : the proceedings in Austria were vexatious, 
& the husband should be restrained from pro- 
ceeding with them. — Moore v, Moore (1896), 12 
T. L. R. 221, C. A. 

1351. Foreign matrimonial 

domicil.] — The fact that a married woman has 
commenced proceedings in this country against 
her husband for judicial separation does not give 
the English cts, jurisdiction to restrain the husband 
from subsequently asserting & prosecuting his 
right to take proceedings for divorce in a foreign 
country where he has acquired a domicil. — 
Vardopulo v. Vardopulo (1909), 26 T. L. R, 618 ; 
63 Sol. Jo. 469, C. A. 

Annotation: — Befd. Cohen v. Rothfleld, [1919] I K. B. 410. 

1352. Scottish suit for desertion.] — 

The wife instituted proceedings in England, 
claiming a judicial separation on the grounds of 
the husband’s alleged cruelty, desertion & adultery. 
The husband appeared under protest, & filed an 
act on petition, ^puting the jurisdiction. Negotia- 
tions were afterwards entered into for a separation 
to be effected by deed, & after these had been 
pending for some time the husband commenced 
proceedings in the Scottish ct., praying for a 
dissolution of marriage on the ground of alleged 
malicious desertion for a period of four yearn : — 
Held : an injunction must bo granted restrainii^ 
the husband from prosecuting the proceedings in 
Scotland until the act on petition should be 
heard & determined in this ct., or until further 
order. — Christian v. Christian 67 L. J. P, 

18 ; 78 L. T. 86. 

Annotation: — Mentd. Armytage v, Armytage, [1898] P. 178. 

1858. Administration proceedings in England — 
Suit abroad for recovery of realty subject to trusts — 
Rights claimed abroad especially cognisant by 
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foreign law*] — A suit was commenced to administer 
the trusts of a will, & to restrain proceedings in a 
foreign ct. for the recovery of real estate, subjected 
by testator to the trusts of the will : — Held : an 
injunction must be granted although the rights 
claimed in the foreign ct. were especially cognisant 
by the foreign law. — Bunbury v. Bunbury (1839), 
3 Jur. 644, L. C. 

AnnotfUione : — Oonsd. Hope v. Camegle (1866), 1 Cli. App. 

320. Expld. Jopson v. JamcB (1908), 77 L. J. Oh. 824. 

Befd. Re HolmeB (1861), 2 John. & H. 527 ; Slchel v. 

^phael (1864), 3 New Rep. 662. Mentd. Oakeley v. 

Romsay (1872), 27 L. T. 746. 

1854. Proceedings against realty & 

personalty of testator in Scotland — To obtain pay- 
ment of debt.] — Carron Iron Co. v, Maclaren, 
No. 1340, ante. 

1355. Proceedings against executors abroad 

— Restrained on undertaking to obtain English 
administration decree.] — Testator domiciled in 
England, but occasionally residing in Scotland, 
gave the residue of his real & personal estate, the 
bulk of which was situate in England, to two of 
his sons, one of whom at the time of testator’s 
death was indebted to an insurance co. carrying 
on business in England & Scotland. The will was 
proved in England, & probate recorded in Scotland. 
’J^he insurance co., having previously obtained 
judgment in an English ct., instituted proceedings 
against the exors. in the Ct. of Session to arrest, 
in their hands, the share of the debtor in testator’s 
residuary estate. One of the exors. Hied a bill 
for administration of the estate in England, & 
moved for an injunction to restrain the proceedings 
in Scotland : — Held : upon pltf. undertaking to 
obtain an administration decree forthwith, an 
injunction could be granted. — B aillie v. Baillib 
( 1867), L. B. 5 Eq. 175; 37 L. J. Ch. 225; 17 
L. T. 376 ; 16 W. Ti. 272. 

Action abroad to set aside trusts — 

Valid defences available In English action.] — An 
action was commenced for administration of the 
trusts of a deed : — Held : an injunction would be 
granted until trial of the action, restraining deft, 
from taking proceedings in the American cts. to 
set aside the trusts, as any valid defence that deft, 
might have could be raised in the present action. — 
Heilmann v. Falkenstein (1917), 33 T. L. R. 
383. 

Decree obtained In.] — See Sub-sect. 2, C., 

post. 

1857. Pendency of English suit — No defence In 
colonial action.] — A suit pending in England is not 
a good plea in bar to a subsequent suit in the plan- 
tations for same matter. Deft, after a decree to 
account, though called an actor in the suit, yet is 
not prevented becoming pltf. in another suit for 
same matter. — ^Bayley v. Edwards (1792), 3 
Swan. 703 ; 86 E. R. 1029, P. C. 

Annotations: — Oonsd. Mutrle v. Binney (1887), 35 Cli. D. 

614. Refd. Esdaile v. Eynaaton (1836), Donnelly, 52 ; 

Ofltell V. Lepage (1851), 6 De G. & Sm. 96. 

1858. Effect of undertaking to stay foreign pro- 
ceedings — & prosecute claim by counterclaim in 


English action — ^Transfer of foreign action to 
English court.] — C allender v. Grant (1892), 36 
Sol. Jo. 665. 

C. Where Decree or Judgment obtained in Suit. 

1359. General rule.] — W eddbrburn v. Weddbb- 
BURN, No. 1346, ante. 

1360. Similar relief claimed — By action in Irish 

court.] — Trustees for creditors, after a decree for 
the execution of the trusts were restrained from 
proceeding in a suit in the Ot. of Ch. in Ireland 
having same objects. — Harrison v. Gurney (1821 ), 
2 Jac. & W. 663 ; 37 E. R. 743, L. 0. 

Annotation : — Befd. Carron Iron Co. v. MaoLaren (1855), 5 

H. L. Cas. 416. 

1361. .] — An injunction was granted 

to restrain pltf. from prosecuting a suit not brought 
to a hearing in Ireland, the subject-matter of the 
suit being same as that of a suit instituted in this 
ct., & in which this ct. had pronounced a decree, 
refusing the relief sought by pltf.— Booth v. 
Leycbster (1837), 1 Keen, 679 ; 48 E. R. 430 ; 
affd. (1838), 3 My. & Cr. 459, D. C. 

Annotation Wedderburn o. Weddorbum (1840), 2 

Beav. 208. 

1362. Decree in administration suit — Irish In- 
cumbrancer proving debt — Restrained from pro- 
ceeding in oreditor’s suit in Ireland.] — After a decree 
for the administration of testator’s estate in 
England & Ireland, an incumbrancer upon the 
Irish estate having come in & proved his debt, was 
restrained from proceeding in a creditor’s suit 
instituted by him in the Ct. of Oh. in Ireland, on 
receiving the costs up to the time of his having 
notice of the decree paying the costs of the 
application. — Beauchamp v. Huntley (Marquis), 
Clarke v. Ormonde (Earl) (1822), Jac. 546; 
37 E. R. 956, L. C. 

Annotation : — Consd. Carron Iron Co. v. MaoLaren (1855), 

5 H. L. Can. 416. 

1303 . Creditor commencing proceedings in 

Scotland without notice of — Restrained on refusal 
to discontinue after notice.] — (1 ) A creditor, without 
notice of a decree in an administration suit, com- 
menced an action in Scotland against the adminis* 
tratrix ; afterwards ho came in under the decree, 
but declined to undertake to discontinue his 
action ; — Held : he must pay the costs of a motion 
for an injunction to restrain proceedings at law. 

(2) After a decree in an administration suit, it 
is no gi’ound for allowing a creditor in the first 
instance to proceed at law to ascertain his claim, 
that the cause of action arose in Scotland, & the 
witnesses are resident there, & that questions of 
Scots law are involved. — Graham v. Maxwell 
(1849), 1 IT. & Tw. 247 ; 1 Mac. & G. 71 ; 18 
L. J. Ch. 225 ; 13 Jur. 217 ; 47 E. R. 1403, L. C. 
Annotations : — As to (1) Consd. Carron Iron Co. v. MaoLaren 

S , 5 H. L. Cas. 416. Befd. Re Low. Bland v. Low. 

1 Ch. 147. As to (2) Oonsd. Pennell v. Roy (1853), 
22 L. J. Ch. 409. 

1864. Foreign proceedings as to real 6c 

personal estate — Restrained as to personalty.] — A 

British subject, entitled to real & personal estate. 


PART XVI. SECT. 6, SUB-SECT. 2.-~C. 

1862 1. Decrees in administration suits 
— Instituted in England 4b Ireland — 
Executor restrained from proceeding vnth 
English atiiL] — Two administration 
suits were institutod, one in the Ct. 
of Ch. in Engrlaiid, the other in the 
Ct. of Ch, in Ireland. The former suit 
was by the exor., who resided in Enx* 
land, the latter by residuary lesrat^s, 
who were not served with a copy of 
the Enslisli bill. The usual order 
was made in the Irish suit. The exor. 
subsequently entered an appearance 
& obtained a decree to account in the 
English suit. An order was subse- 


quently mado in the Irish suit directing 
that the petition should stand for a 
charge, & directing the exor. to file 
a discharge, setting forth accounts ; 
which order was amended later, 
by directing an account of debts Sc 
legacies. The exor. hied a supple- 
mental bill in England, to bind the 
petitions in the Irish suit by the 
proceedings in the original suit. The 
Master in the Irish suit made an order 
to restrain the exor. from prooeediug 
with the supplemental suit in England : 
— Held : (1 ) the Ct. of Oh. in D^land 
had Jurisdiction to restxaln the exor. 
from prooeediug with the English suit ; 
(2) the exor., being resident in England, 


had a right to protection from the 
English Court of Oh., against the 
demands of creditors, which the Ct. 
of Ch. in Ireland could not give him ; 
(.H) the exor. should be rostramed from 

{ )roceoding in the English suit without 
eave of tho Master of the Rolls in 
England. — Parnell v. Parnell (1858), 
7 I. Ch. R. 322 ; 10 Ir. Jur. 882.— IR, 

d. Decree, in Irish suit for divorce — 
Consent signed hy both parties as to 
alimony — Subaeguent foreign proceed' 
inga for divorce 4b maintenance — 
Restrained as being against terms of 
consenf. 1 —Lbit v. Letf, [1906] I 
I. R. 618. 630.— IR. 


I I 2 
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Conflict of Laws. 


Secf, 5 . — Stay of proceedings — lis alibi pendens: 

Svh-scctJZ, C.; 8j^-8ect8,_3 ^4.] 

both in England & in the Netherlands, died 
domiciled in England, leaving a will by which he 
gave to trustees, upon certain trusts, all his 
pix)perty hero & abroad ; but as to his foreign 
property so far only as he could dispose of it accord- 
ing to the law of the country where it was situate. 
A decree was made in England for the administra- 
tion of liis estate. Subsequently, one of his 
children instituted proceedings in the Netherlands 
for the administration of both his real & personal 
estate in that country. An order was made 
restraining the prosecution of the pending pro- 
ceedings in the Netherlands, & the taking of any 
other proceedings there as to the personal estate : — 
Held : {per Knight Bruce, L.J.) the order ought 
not to have absolutely restrained applt. from 
carrying on the pending proceedings in the Nether- 
lands, but ought to have left her at liberty to 
carry them on as to the real estate, if she could do 
so without proceedings as to the personal estate ; 
{per Turner, L.J.) the order ought not to be thus 
varied, the applt. not having shown that the pro- 
ceedings could be carried on as regarded the real 
estate alone. — HoeE r. Carnegie (1800), 1 Ch. App. 
320 ; 14 L. T. 117 ; 12 Jur. N. 8. 284 ; 14 W. R. 
489, L. JJ. 

Annoiations : — Consd. Ralllie v. Bailllo (1867), L. R. 5 Eg. 

175 ; Oakoley v, llatiisay (1872), 27 L. T. 745 ; Ewing t?. 

Orr Ewing (1885), 10 App. Caa. 460, n. Refd. Liverpool 

Marine Credit Co. v. Hunter (1867), L. R. 4 Eg. 62. 

1365. Foreign creditor proceeding against 

administrator in foreign court — Court has no power 
to restrain.] — Although judgment has been given 
for the administration of an estate, the ct. has no 
power U) restrain a foreign creditor from pro- 
ceeding in a foreign ct. against the administrator ; 
but if judgment were obtained in the foreign 
ct. against the administrator by default, it would 
only be treated in the administration action as 
primd facie evidence of tlic debt . — Re Boyse, 
Crofton r, CROFroN (1880). 15 Ch. I). 591 ; 49 
L. J. Ch. (589 ; 29 W. R. 169. 

Annotation: — Refd. Re Low, Bland v. Low, [1804] I Ch. 147. 


Sub-sect. 3. — ^Banioiui^tcy and AVinding up i 

Proceedings. 

1366. Bankruptcy In England — Scottish heritable 

bond given by debtor —Proceedings in Scotland by 
obligees upon summons of ranking & sale — 
Restrained.] — A bond had been given by a party 
charged upon his real estate in Scotland, who after- 
wards became bkpt. A suit having been instituted 
by the assignees against the obligees of the bond, 
alleging that the instrument was voluntary, & 
executed in contemplation of bkpey, : — Held : an 
injunction ought to be granted to restrain proceed- 
ings by the obligees upon a summons of ranking 
& sale in the Ct. of Session in Scotland, until tlie 
hearing of the cause. — Jones Geddes (1846), 

14 Sim. (500 ; 1 Ph. 724 ; (50 E. R. 493, L. C. 
Annotations : — Refd. Pennell v. Hoy (1853), 3 De Q. M. & Q. 

126; Carrou Iron Co. v. Maclaron (1855), 5 H. L. CaH, 

416; Chaffers v. Baker (185.5), 3 Eg. Rep. 639. MentA 

Brenan r. Preston (1853), 20 L. T. O. 8. 241. 

Restraint of proceedings by foreign creditors.] 

— See Bankruptcy & Insolvency, Vol. V,, 
p. 1008, Nos. 8219-8221. 

1367. Bankruptcy abroad — Petition fiied in 


England subsequently — Business carried on & 
creditors resident abroad — Petition stayed till com- 
pletion of foreign proceedings.] — Debtor, being a 
bkpt. in Hamburg, where the great majority of his 
creditors resided & where he carried on his business, 
came over to England, having no property here 
& only two creditors resident in this country whoso 
debts amounted to £500, whilst his whole indebted- 
ness amounted to about £12,000, & filed his 
petition here for an adjudication against himself ; — 
Held : the prosecution of the bkpey. would not 
be proceeded with here until he should have com- 
pleted his bkpey. proceedings in Hamburg. — 
Re Bbhrends (18(55), 12 L. T. 149 ; 13 W. R. 500. 

1868. After receiver appointed in England — 

Over property in England — Receiver not discharged.] 
— Mason & Barry, I/rD. v. La Soci^rii Indus- 
TRIELLB ET COMMERCIALB DBS MAtAUX (1889), 

5 T. L. R. 582, 0. A. 

See, further. Bankruptcy & Insolvency, 
Vols. IV., V. 

English colonial & foreign orders of discharge.]^ 

See Bankruptcy & Insolvency, Vol. IV., p. 593, 
Nos. 5425 et seq. 

1369. Winding-up abroad — No bar to proceedings 
in England — Two firms with common partners — 
Business carried on in England & abroad.] — 

Maunder v, Lloyd, No. (518, ante. 

1370. Winding-up in England — Foreign action 
by incumbrancer on immovables situate abroad — 
Mortgagor company in course of winding-up.]— Au 

incumbrancer on immovable property situate in a 
foreign country, who lias instituted legal proceed- 
ings in that country for the purpose of enforcing 
his rights, will not be lostrained by injunction from 
prosecuting such proceedings, even though the 
mtgor. is a co. in course of winding up, at all events 
if the party seeking to restrain him may appear 
before the foreign tribunal & assert his rights. — • 
Moor v. Anglo-1tai.ian Bank (1879), 10 Gh. D. 
(581 ; 40 L. T. (520 ; 27 W. R. 052. 

1371. Prior arrestment in Scotland Juris- 

dictionis fundandae causfi — Secured creditor subject 
to obtaining decree.]- -Where, prior to the com- 
mencement of the winding-up of an English co., 
a creditor lias arrested jiroperty of the co. in 
Scotland jurisdictionis fundandae causa, & has 
followed this up by bringing an action in Scotland, 

6 making an arrestment on the dependence of the 
action, he has become, subject to his obtaining 
a decree in such action, a securiid creditoi\ <te will 
not be restrained from continuing his action. In 
such a case the judgrmuit or decree draws back to 
the date of the arrestment on thcj depend(;nce, & 
the security thereby obtained api^lies to the debt 
subsequently established. If the aiTcsiments are 
impeached on the ground that they were obtained 
on a misstatement of facts, this is only a ground 
for the recall of the process by the Scottish ct., &, 
until so recalled, the English winding nil ct. will 
treat the process as having been validly issued. — 
Re West Cumberland Iron & Sticbl Co., [1893] 

1 Ch. 713 ; 02 L. J. Ch. 367 ; 08 L. T. 751 ; 41 
W. R. 205 ; 37 Sol. Jo. 213 ; 3 R. 200. 

Annt)tatian : — ‘Consd. He Dorwont Rollim? Mills Co., York 
City & (’oiinty Ranking Co. v, Derwent Uoiling Mills Co. 
(1904), 21 T. L. K. 81. 

1372. Jurisdiction of court to restrain foreign 

proceedings.] — The ct. in England, whicli has^ made 
an order for winding up a co., has jurisdiction, 
under the Companies Act, 1802 (c. 89), s. 87, to 


PART XVI. SECT. 6, SUB-SECT. 3. 

e. English bankruptcy woceed- 
ings — HcaUish action of muUiplepoind- 
ing raised by creditors in name of one 


trustee — Plea of forum non conveniens 
by other trustee — SceMish action dis- 
missed .] — Okell V. Fodbn (1884), 
11 R. (Ct. of SesB.) 906.— 6COT. 
f. Winding up abroad — By Court 


of Chancery in England — Indian actions 
against company stayed .] — Pbitsoh u. 
COMMKiioiAL Banking Corpn. (1868), 
1 Ind. Jut. N. S. 363.— IND. 
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restrain a creditor in Ireland from continuing 
proceedings in the Irish cts. against the co. — 
Be International Pulp & Paper Co. (1876), 3 
Ch. D. 594 ; 45 L. J. Oh. 446 ; 35 L. T, 229 ; 24 
W. B. 536. 

Annotation ; — Folld. Rf North Carolina Estate Co. (1889), 
6 T. L. R. 328. 

1373. Proceedings by Irish creditor 

in Ireland .] — Be Jenkins & (Jo., Ltd. (1907), 51 
Sol. Jo. 716. 

Sce^ further i Companies. 


Sub-sect. 4. — Admiralty Actions. 

1374. General rules.] — In a cause of collision 
between two foreign vessels in the Bosphorus with 
respect to which suits had been instituted in the 
Ot/t^jman (Jt. : — l£(dd : if the evidence established 
tliat there was a iis allhi pendeus before a tribunal 
wiiich could alTord pltf. a complete remedy, 
whether the proceedings were instituted in rem or 
in personam, the ct. would suspend proceedings, 
or put the jjarty to his election as to the ct. to 
which he would have recourse. — The Mali Ivo 
(1869), L. R. 2 A. E. .356 ; 38 L. J. Adm. 34 ; 
20 L. T. 081 ; 3 Mar. L. C. 244. 

Annotalionjt : — Consd. The ChrlHtianBborpr (1885), 10 P. 1). 

141. Reid. The Della, The Erininia Foscolo (1876), 1 

P. D. 393. Mentd. McHenry r. Lewis (1882), 21 Ch. D. 

202. 

1375. Mere lls alibi pendens when action 

instituted in England— No bar to proceeding to 
judgment in England.] — (1) In an action of 
collision a judgment of a foreign ct. given in a 
cause between same parties cannot be pleaded as 
an estoppel unless such judgment was obtained 
prior to the institution of the action in this country ; 
there being no res judicata, but only lis alibi 
jwndem, wlicn pltf. instituted his action here, he 
can claim to proceed to judgment in this country 
if he chooses. 

(2) Scmhle : a judgment in a foreign ct. against 
a i)erson not subject to the jurisdiction of that ct. 
to be an estoppel must be a judgment on the 
merits, & not merely by default. — The Delta, 
The Ermtnia Foscolo (1876), 1 P. D. 393 ; 45 

L. .1. P. Ill ; 35 L. T. 376 ; 25 W. K. 46 ; 3 Asp. 

M. L. V. 256. 

Amwtations : — /Is to (1) Distd. Mo Henry v. Lewis (1882), 

21 CJh. 1). 202. Gcneralli/, "Reid, Houston v. 81igo (1885), 

29 Ch. D. 448. Mentd. The Chu-llenge & Due d'Auiuale, 

[1904J P. 41. 

1376. Action In personam in one country — 
Whether bar to proceeding in rem in another 
country.] — A Scottish steamer ran down an 
English barque lying in the Humber, &- kept out 
of the jurisdiction of the Ct. of Aduilty. The 
owners of the steamer were then sued in Scotland, 
& tlie steamer was arrested there, but released on 
bail, & then sold witliout notice of the unsatisfied 
claim. The Scottish suit stiU pending, she re- 
appeared in England, when she was immediately 
arrested under an Admlty. warrant, & an action 
for damage entered in the Admlty. Ct. here, the 
cause of action being same, though instructions 
were immediately sent to abandon the Scottish 
suit. The owner of the steamer appeared under 
protest to this Admlty. action, jpleading li^ alibi 
pendems purchase without notice : — Held : thti 
plea of lis alibi pendens was bad, as the suit 
in Scotland was substantially a proceeding in per- 
sonarn, while the present was in rem, — IIarmer v. 
Bell, Thf. Bold Buccleugii (1852), 7 Moo. P. C. C. 
267 ; 19 L. T. O. S. 235 ; 13 E. B. 884, P. 0. 
Annotations : — Consd. Slrapson v. Togo (1860), i John. & H. 

18 ; Oosiriqiie v. Imrio (1861), 30 L. J. C. P. 177 ; Tho 

Halley (18^), L. R. 2 A & E. 3 : The Charles Amelia 


(1868), L. R. 2 A. & E. 330 ; Tho City of Mecca (1881), 
6 P. D. 106 ; Laws v, Smith, Tho Rio Tlnto (1884), 9 
App. Cas. 356 ; The Christlansborg (1885), 10 P. D. 141. 
Apprvd. Currie v, M’Knlffht, [1897] A. C. 97. Eefd. 
Cammell v. Sowell (1860), 6 Jur. N. 8. 918 ; Liverpool 
Bank v. Voggo 11860), 2 L. T. 504 ; Tatham v, Andree 
(1863), 1 Moo. P. C. O. N. 8. 386 ; The Ella A. Clark 
(1863), Brown. & Lush. 32 ; Tho Mali Ivo (1869), L R. 
2 A. & E. 356 ; Tho Parlemont Belsre (1880), 6 P. D. 197 ; 
Northcot-e r. The Hourlcli BJOrn, Tho Henrich BJCru 
(1886), 11 App. Cas. 270 ; Tho Hoiiirloh Bjorn (1886), 

2 T. L. R. 498 ; The Afrieano, [1804] P. 141 ; Tho Marie 
Glaosor, [1914] P. 218. Mentd. Place v. Potts (1853), 21 
L. T. O. S. 130 : Harris v, Willis (1855), 3 C. L. R. 609 ; 
The Bonjfal, Tho John & Mary (1859), 5 Jur. N. S. 1086 ; 
Doan V. Richards, Tho Europa (1863), 2 Moo. P. C. N. S. 
1 ; Nelson v. Couch (1863), 15 C. B. N. S. 99 ; Tho Mary 
Ann (1866), L. R. 1 A. & E. 8 ; The Porona (1868), 
L. R. 2 A. & E. 65 ; The Northumbria (1869), 39 L. J. Adm. 

3 ; Tho St. Olaf (1869), L. R. 2 A. & E. 360 ; The Two 
Ellens (1871), L. 11. 3 A. & E. 345 ; Stoomvoart Noats- 
ohappy Nederland v. Peninsular & Oriental Steam Naviga- 
tion Co. (1882), 7 App. Cas. 795 ; The Fairport (1882), 
8 P. D. 48 ; Tho Tasmania (1888), 13 P. D. 110 ; Tho 
Dictator, [1892] P. .304 ; The Hlpon City, [1897] P. 226 ; 
Tho Veritas, [1901] P. 304 ; Tho Burns, [1907] P. 137. 


See^ also, Nos. 1196, 1195, ante, 

1377. .] A seaman instituted a 

personal action for wages against tho master of a 
ship in Canada : — Held : as he had not taken the 
proper steps to discontinue the action, this might 
be pleaded as a bar to proceeding in a suit in rem 

for wages before the C^t. of Admlty. The Lanark- 

biiire (1855), 2 Ecc. At Ad. ISi) ; 11 L. T. 113; 
1 Jur. N. S. 431 ; 164 E. R. 380. 

Annotations : — Reid. Tho Mali Ivo (1869), L. R. 2 A. & E. 
356. Mentd. Walsh v. Lincoln (1874), L. R. 4 A. & E. 242. 


1378. Whether stayed pending proceedings 

in rem in another country.] — In an action of 
damage iti persoyiam by the owners of the ship G. 
against the ownei*s of the ship 1\ it appeared that 
a cause of damage in rem relating to same collision 
had, prior to these proceedings, been instituted 
by the owners of the P. against the G. in a Vice- 
Admlty. Ct. abroad, & was then pending : — Held : 
these proceedings must be stayed until after the 
hearing of the cause in the Vice-Admlty. Ct. 
abroad. — The Peshawuu (1883), 8 P. D. 32 ; 52 

L. J. P. 30 ; 48 L. T. 796 ; 31 W. R. 660 ; 5 Asp 

M. L. C. 89. 

AnnolaiUm : — 'Consd. Tlio Clirlstiansbonf (1885), 10 P. D. 
141. 


1379. ^Actions In rem in different countries — 
Whether proceedings stayed — Arrest & release on 
ball in one action — Arrest in other action.] — A 

collision occurred on tl^ high seas between the 
W. & the C., A to recover for the damage sus- 
tained therein tlie owner of the W. instituted a 
cause of damage m rem in the High Ct. of Admlty. 
of Ireland against t/he C., & caused her to be 
arrested in Ireland, The owners of the C. obtained 
release of the vessel on bail, & instituted a cross- 
suit against the W. Subsequently the came to 
England, & was there arrested in an admlty. 
action in rem at the suit of the owner of the W., 
who claimed iu such action to recover damages 
in respect of the collision. Whilst the proceedings 
in Ireland were still ponding, the owners of the 
C. applied that the action in this ct. should be 
dismissed : — Held : the vessel should be released, 
& all jiroccedings in the action stayed, — The 
CA'rTERiNA Chiazzake (1876), 1 P. D. 368 ; 45 
L. J. P. 105 ; 34 L. T. 588 ; 3 Asp. M. L. C. 170. 

AnmtUttlons : — Distd. McHenry v, Lewis (1882), 21 Oh. D» 

202. Consd. Tho ChristiansborR: (1886), 10 P. D. 141. 

Reid. Tho Delta, Tho Ermiiiia Foscolo (1876), 1 P. D. 

393 ; Tho Mamiholm, [1897] P. 13. 


1380. Guarantee in lieu of bail in one 

action — Arrest in other action.] — Pltfs., the owners 
of the German vessel J., commenced an action in 
rem against the Danish vessel C. in an admlty. ct. 
in Holland, in respect of a collision on the high 
seas, & the C. was arrested in thij* action. Pltfs.* 
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Sect, a. — Stay of proceedinga — lia alUn petidena: 

agent in Holland & the Dutch ct. allowed the 0. 
to be released on the underwritei’s of the 0. 
a guarantee for the compensation which the 0. 
might eventually have to pay by legal decision 
in Holland. Wldle these proceedings were pending 
in Holland, pltfs. began an action in rem in England 
in respect of the collision, & the 0 . was arrested 
in the English action. On a motion by defts. for 
release of the C. : — H eld : though it was not primd 
fade oppressive to institute an action in a foreign 
in an English ct. in respect of the same collision, 
it would be oppressive if bail were given in both 
cts., but in this case the guarantee not being 
equivalent to ball, pltfs. had not so good a remedy 
in Holland as in England, & were entitled to bring 
an action in the Etiglish Admlty. Ct. — uSiE 
CimiSTiANSBORG (1886), 10 P. D. 141 ; 61 L. J. P. 
84 ; 63 L. T. 012 ; 1 T. L. It. 034 ; 5 Asp. M. L. C. 
491, C. A. 

Annotations: — Consd. Tlie Reiiibock (1889), 60 L. T. 209; 
The Jasep (1896), 12 T. L. R. 434. Dilrtd. The Manuheim, 
[18971 P. 13. Refd. Mutrie r. Binnoy (1887), 35 Ch. D. 
614 : In the Goods of Bryan, Board of Education v. 
Reubell, Hand Interveniiig (1903), 20 T. L. R. 290 ; Tho 
Hagen. [1908] P. 189. Mentd. The Dictator. [1892] P. 
304 ; The Geinma, [1899] P. 285. 

1381. .] — The Jasep (1800), 

12 T. L. R. 434, C. A. 

Annotation: — Reid. The Maimhoim, [1897] P. 13. 

1882. Bail without security in one 

action-^ Arrest in other action.] — The owners of 
the British ship R. A the owners of her cargo sued 
the German steamship P. in a German Consular 
Ct. at C. for damages for injury to the cargo 
caused by collision between the two vessels. An 
order was made therein for the arrest of the P., 
or for bail, subject to pltfs. giving security. The 
action was proceeded with, but pltfs. never gave 
the Inquired security, A consequently the P. was 
never arrested. The P. left C. during the pendency 
of the action & came to England, where she was 
arrested in the present action in rem. instituted by 
the owners of cargo in respect of same cause of 
action. Previously to the institution of the 
present action defts. had given bail in the action 
at 0 ., although pltfs. in that action had never 
given the required security. The limit of defts.’ 
liability in the German Consular Ct. was the value 
of the R., a sum considerably less than the limit 
of their liability in this country. Upon motion 
by defts. to release the R. without giving bail, or 
to stay the action : — Held : bail having been given 
without pltfs. ha\dng deposited the required 
security, was given voluntarily & not under com- 
pulsion, & pltfs. were not proceeding vexatiously 
in instituting a second action in this country, & 
the ship ought not to be released. — The Reinbeck 
(1889), 60 L. T. 209 ; 6 Asp. M. L. C. 366, C. A. 
Annotation: — Reid. The Mannholm, [1897] P, 13. 

1888. No legal proceedings Instituted In foreign 
court — Mere guarantee to put In ball to answer 
foreign Judgment — No ground for release of ship 
arrested In English action.] — Tbe fact that defts. 
have given a guarantee abroad to put in bail to 
answer the judgment of a foreign ct. in a case of 
collision is not a ground for ordering the release 
of their ship from an arrest in an action commenced 
in this country, where no legal proceedings havtj 
been instituted in the foreign ct. — The Mannheim, 
[1897] P. 13 ; 66 L. J. P. 6 ; 75 L. T. 424 ; 13 
T. L. R. 56 J 8 Asp. M. L. C. 210. 

Annotations: — Consd. Tho Hagen, [1908] P. 189. Refd. 
In the Goods of Bryan, Board of Education v. Reubell, 
Hand Intervening (1903), 20 T. L. R. 290. 

1884. Action by mortgagee In England for 
declaratory Judgment — Ship arrested abroad by 


creditors of mortgagor.] — On default being made 
under a mtge. of a British ship, the mtgees., pltfs., 
took possession & chartered her to a poA in France, 
where she & her freight were arrested by defts., 
British subjects, who claimed for necessaries 
supplied to tho ship, & in respect of wMch they 
had rendered executory in ibrance a judgment 
obtained by default in England. The mtgees. 
intervened in the proceedings in France, & also 
commenced separate actions against them & against 
the mtgors. asking for judgment, declaring that 
they, as mtgees. in possession, were entitled to the 
ship & her freiglit in priority to the mtgors. & to 
defts. claiming for necessaries ; — Held : the action 
against defts., who claimed for necessaries, was 
not vexatious, & ought not to be stayed, but the 
action against the mtgors. ought to be stayed. — 
The Manab, [1903] P. 95 ; 72 L. J. P. 41 ; 89 
L. T. 26 ; 51 W. R. 687 ; 9 Asp. M. L. C. 420. 
Annotation: — Retd. Guaranty Ti-ust Co. of New York e. 
Hannay, [1916] 2 K. B. 636. 

Sect. 6 .— UMITATION OF ACTIONS. 

Sub-sect. 1 . — Immovables. 

1385. Governed by lex situs — Law converting 
seven years possession into absolute title — ^No 
exception in favour of absentees — Possession for 
nineteen years — Remedy barred.] — The effect of 
Stat. limitations, or possessory law, of Jamaica, 
beyond Stat. Limitations in this country, is to 
bar not merely the legal remedy, but any suit, 
claim or demand, ^ to convert seven years pos- 
session into a positive &; absolute title. Tiiere is 
no exception in favour of absentees, they not 
being within the exception expressed, in the same 
way as there was no such exception out of Stat. 
limitations in this country, until expressly given 
by 4 Amie, c. 16, s. 1 9 . — Beckpord v. Wade (1805), 
17 Vcs. 87 ; 34 E. R. 34, P. C. 

Annotations : — Reid. A.-G. v, Murdoch (1862), 1 De G. M, & G. 
86 ; Phillips v. Eyre (1870), L. R. 6 Q. B. 1 ; Taylor v. 
Davies, [1920] A. C. 036. Mentd. Cholmondeloy r. 
Clluton (1820), 2 Joe. & W. 1 ; A.»G. v, Aspinall (1837), 
1 Jut. 812 ; Weddorburn v. Wcdderhiiru (1838), 4 My. & 
Ct. 41 ; lie Manchester Gas Act, Ex p. Hasell (1839), 3 
Y. & C. Ex. 617 : Portlook i\ Gardner (1842), 6 Jur. 795 ; 
Toft V. Stephenson (1848), 7 Hare, 1 ; Eager v. Barnes & 
Bridger (1862), 7 L. T. 408 ; SmaUcombe’s Case (1867), 
L. R. 3 Eq. 769 ; Druniniond v. Sant (1871), L. R. (J Q. B, 
763 ; Soar v. Ashwell, [1893] 2 Q. B. 390. 

13 g 0 , making twelve years period of 

limitation — No provision for special cases — Posses- 
sion for over forty years — Remedy barred.] — 

Tenants in common of liouso property in (Jalcutta, 
imder the will of a testator who died in 1803, 
became in 1825 reduced t/O two. The property 
had all along been considered as leasehold, in 
which view one of the surviving co-tenants would, 
in the events that had happened, be entitled to 
flve-ninths & the other to four-ninths of the 
property ; & the rents had been received by a 
common agent, & shared accordingly. In 1827 
tho supposed owner of the four-ninths settled her 
share, describing it as a moiety. This description 
was, nevertheless, treated os an error, & the rents 
were continued to be received as before, & to be 
shared in same proportions, until 1864, when it 
was discovered that the property was freehold, 
upon which footing the supposed owner of the 
five-ninths would really be entitled to four-fifths, 
& the supposed owner of the four-ninths to one- 
fifth only. In 1859 an Act of Limitations for 
India was passed, wliich provided that no suit for 
the recovery of immovable property should be 
maintained in any ct. witliin the British territories 
in India unless same, if instituted after two years 
from the passing of the Act, should be instituted 
within twelve years from the time when the cause 
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of action arose. The property having been sold, 
A; the proceeds paid iDw> ot., the owner of the four- 
fifths claimed upon petition to be entitled to that 
proportion of the fund: — Held: under the 
English law the ct. would, after so long a possession 
A user, have presumed a grant ; (2 ) under the 
same law the ct. would have held the settlement 
in 1827 by one of the co-tenants to have been a 
legal ow&teT of the other ; (3) the case was governed 
by Indian law ; (4) under the provisions of the 
Act of the Indian Legislature the claim of petitioner 
had become barred, Sc he was entitled to five- 
ninths only of the fund . — Rc Pkat’s Trusts 
(1809), L. R. 7 Eq. 302. 

1387. Annuity charged on land — Land pro- 

ducing no income for seventeen years — No Act 
applicable — Arrears recoverable.] — By will in 1810 
B. devised to trustees his estate in Jamaica to hold 
to the use that H. should, out of the rents & profits, 
receive for life an annuity payable quarterly for 
her separate use, with powers of distress & entry 
& perception of the rents & profits, & after her 
decease to the use that the trustees should pay 
the annuity unto her children, as she should 
appoint, for their lives. Testator gave other 
annuities out of the rents & profits of same estate, 
& gave the estate to the use of his son for life, with 
remainders over. The last payment on account 
of II.’s amiuity was in 1842. IT. died in 1853. 
She made an appointment, Sc arrears were due to 
her & her appointees. The estate was for some 
years a waste, Sc no rents Sc jirofits were received 
till 1870, Sc when received they were paid into ct. : 
—Held : Stat. Limitations did not apply to 
Jamaica, & the legal personal representative of 
11. was entitled to be paid the arreai'S due to her. — 
Pitt r. Dacue (Loud) (1870), 3 Oh. D. 205 ; 45 
L. J. Ch. 790 ; 24 W. R. 943. 


Sub-sect. 2.“- -Movables. 

1888. Governed by lex fori — General rule.] — 
Where a ct. entertains a cause of action which 
originated in a foreign country, the rule is to 
adjudicate according to the law of that country, 
yet the ct. proceeds according to the prescriiition 
of the country in which it exercises jurisdiction. — 
RuCKMABOYE V, LULLOOBKOY MoTTlTCUUNn (1853), 
8 Moo. P. C. C. 4 ; 5 Moo. Ind. App. 234 ; 22 
L. T. O. 8. 203 ; 14 E. R. 2, P. O. 

1389. Remedy not barred by foreign law — 

Barred In England — Debt not recoverable.] — In an 
action of debt, it was averred that, before the 
making of the instrument Sc obligation thereinafter 
mentioned, pltfs. cariied on business in Scotland, 
Sc that one A. Sc deft, were resident Sc domiciled 
therein, Sc that, by a certain instrument Sc obliga- 
tion in writing, which was set out, A. Sc deft, 
became bound, & obliged themselves conjointly Sc 


severally to pay to pltfs. the sum of £400 sterling. 
It was then averred that, by the law of Scotland at 
the time of making such instrument & thenc^ 
hitherto in force, the time for bringing any suit 
or instituting any legal proceeding by pltfs. 
against deft, upon the instrument, Sc the cause Sc 
right of action accruing thereon, had not yet 
elapsed, that is to say, by virtue of the law, pltfs. 
had the light & privilege of suing Sc bringing any 
action thereon, at any time within forty years 
from the time of making Sc signing the bond. 
Plea that the cause of action did not accrue within 
six years: — Held: a good plea. — ^British Linen 
Co. V, Drummond (1830), 10 B. Sc 0. 903 ; 9 
L. J. O. 8. K. B. 213 ; 109 E. R. 083. 

Annotaiiona : — Conid. Huber v. Steiner (1835), 2 Bluff. N. C. 
202 ; Ruokinaboye v. LuUooblioy Mottiohuud (1852), 8 
Moo. P. C. C. 4. field. Trimboy v. Vignler (1834), 1 
Bluff. N. 0. 151 ; Don V. Lippman (1837), 5 Cl. & Fin. 1 ; 
Clark V. MuUiok (1840), 3 Moo. P. C. C. 252 ; Forffuason 
V. Fyfle (1841), 8 Cl. & Flu. 121 ; Maha Raja DboeraJ Raja 
Mahatab Chund Bahadoor v. Bengal Government (1850), 
4 Moo, Ind. App. 400 ; Harris v. Quine (1809), L. R. 4 (j, B. 

658. 

1390. .] — Pardo v, Bingham 

(1869), 4 Oh. App. 735 ; 39 L. J. Ch. 170 ; 20 L. T. 
464 ; 34 J. P. 38 ; 17 W. K. 119, L. 0. 

Annotations: Mentd. Hicks v. Powell (1869), 4 Ch. App. 741 : 
Re Chapman, Cocks v. Chapman, [1896] 1 Ch. 323; West 
v. Gwymio (1911), 80 L. J. Ch. 578; R. v. Southampton 
Income Tax Comrs., Ex p. Singer (1910), 2 K. B. 249. 

Right to retain 

security for debt unaffected.] — The widow of testa- 
tor, t/O administer whose estate this action was 
brought, claimed to prove under the administration 
judgment as a creditor against his estate in respect 
of two sums of £2,400 Sc £10,000. As regarded 
both debts she had obtained security by means of 
an attachment in France upon assets of testator 
in that country. The ct. held that the claim for 
£2,400 was barred in England by Stat. Limitations. 
Jt was not, however, barred under French law. 
The claim in respect of the £10,000 was admitted, 
Sc the question was then raised, whether the widow 
was hound to account for tlio proceeds of her 
security in France as regarded the £2,400, or bring 
them into liotchpot, before she could receLv<3 any 
dividend in respect of the £10,000 i—Held : the 
widow was^intitlod to prove for, Sc receive dividends 
in respect of the £10,000 without accounting for 
the proceeds of the secuiity in respect of tJie 
£2,400 . — Be Bowes, Strathmore (Earl) v. Vane, 
[1889] W. N. 63. 

1392. Remedy barred by foreign law — Not 

barred in England — Deot recoverable.] — 'J'he lex 
fori, or law of the particular place wJiere a contract 
is sought to be enforced, rules the remedy, thougli 
the lex loci, the validity of the coutract. 

Where on an action brought in this country 
upon a bill of exchange made in France, deft, 
pleaded the French Stat. Limitations : : 
the plea was bad, Sc pltf. was right hi treating it 


PART XVI. SECT. 6, SUB-SECT. 2. 

1888 1. Governed hy lex. fori — General 
rule,] — The lex fori & not the lex lod 
contraciua ouffht to regulate In regard 
to the eifeot of the plea of prescription. 
— Farkar V. LRnu Banking Co. 
(1839), 1 Dunl. (Ct. of Sess.) 936 ; 
35 Fao. Coll. 1029.-— SCOT. 

138811. .] — -The time of 

prescription is that of the lex fori &> 
not the lex loci contractus. — Huni'er 
V. SONNENBEBU (1890), 3 S. A. R. 273. — 

S. AF. 

1888 iii. . ] — ^Laws of prescrip- 

tion are laws of procedure Sc are 
ffovomed by the lex fori. — ^Montagu 
WINE Co., Ltd. v. Rabie, (19163 

T. P. D. 483.-H3. AF. 

ff. Change of domicU-^When 


prescription begins to run.] — Where 
an incola has inourred a debt while 
still a peregrinus prescription only 
begins to mu from the date of his 
change of domicil. — ^Montagu Wine 
Co., Ltd. V. Rabie, 11915J T. P. D. 
483.--S. AF. 

h. Promissory note,] — Held : 

the proscription of a promissory note 
made in a foreign country & payable 
there is govoriied by the lex fori Sc 
not by tho lex loci contractus. — 
niJASBUiiGH V. Mayer (1873), 18 

L. C. J. 69.-— CAN. 

j, Jtemedy barred by foreign 

laur — Not barred in court where action 
brought.}— A. plea tl»at deft. Sc pltf. 
were both residing in a foreign country 
when tho cause ot action accrued, Sc 
that by the laws of that country 


deft, is dlsohargod because uo action 
was brought within six years, deft. 
& pltf. having both resided there during 
all that time : — Held : bad. — H art 
V. Wilson (1838), 6 O. S. 19.-— CAN. 

k. — — Banner v. 

Gibson (1830), 9 Sh. (Ct.. of Sess.) 61 ; 
27 Fao. Coll. 49.— SCOT. 

— — .P— Laing Sc 

Irvine v. Anderson (1871), 10 

Moeph. (Ct. of Sess.) 74 ; 44 So. Jur. 
53. ^SCOT. 

.] — Ross Sc 

OGiLVY V. Ross’s Trustees (1811), 
Hume, 473.-HSCOT. 

n. .] — Gibson v. 

Stewart (1831). 9 Sh. (Ct. of Sess.i 
625 ; 27 Fao. CoU. 361.-HSOOT. 
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Conflict op Laws. 


Seci, 6 , — Limiiaiion of actions: Sub-sects. 2 3. 

r. 1 <fc 2. Sect. 8.] 

as a nullity. — ^Bitry v, Goldner (1844). 1 Dow. &> 
L. 834 ; 13 L. J. Q. B. 102 ; 2 L. T. O. 8. 353; 
sub nom. Bury v. Goodwin, 8 Jur. 447. 

1393. .] — Pltfs., attorneys 

in the Isle of Man, conducted for deft, the defence 
to a suit commenced against him in the Con- 
sistory Ct. there in 1858, which was dismissed in 
Apr., 1861. In 8ept., 186J, pltfs. in that suit 
appealed to the Staff of Govt., the Manx Ct. of 
Appeal, & pltfs. conducted the appeal on deft.’s 
behalf till Oct. 1, 1802, when pltfs. dissolved 
partnership, &> the proceedings were conducted 
Dy one of them until the appeal was heard & judg- 
ment given on Apr. 7, 1805. On Oct. 30, 1805, 

f ltfs. brought an action in the Deemsters Ct., 
sle of Man, for their costs to Sept. 1, 1802, in 
which judgment was given for deft, on (be ground 
that the debt was barred by the Manx Stat. 
Limitations, which enacted that actions of debt 
upon any trading contract or demand without 
specialty should be commenced within three years 
next after the cause of action. In an action on 
the bill of costa ; — Held : (1 ) a plea of the judgment 
in the Manx ct. was no answer, as the Manx Stat. 
Limitations only barred the remedy, & did not 
extinguish the debt ; (2) Stat. Limitations here 
was no bar, as in case of appeal from a judgment 
the attorney, who conducted the suit in the ct. 
below & the appeal, was not entiiJed to bring his 
action until the appeal was determined ; (3) where 
a ct. of comi^etent jurisdiction had decided a 
matter pltf. was estopped from disputing the 
decision or litigating the matter in the cts. of 
another country. — IIarris v. Quine (1869), L. H. 
4 Q. B. 053 ; 10 B. & S. 044 ; 38 L, J. Q. B. 331 ; 
20 L. T. 947 ; 17 W. B. 967. 

Annotations: — As to (1) Consd. Turner v. Mid. Ky. (1911), 
80 L. J. K. B. .516. Reid. Casanova r. Melor (1885), 1 
T. li. K. 213 ; lie Low, Bland r. Low, [1894] 1 (Jh. 147. 
As to (2) Consd. Balle v. Ballo (1872), L, K. 13 Kq. 497. 

1394. .] — (I ) Legal proceed- 

ings in England to recover a debt contracted in 
India are not barred by the Indian Stat. Limita- 
tions, 1859 (No. 14). 

(2) English rate of interest only is allowed on a 
debt contracted in India, from the time of the death 
of the debtor.— Finch v. Finch (1876), 45 L. J. Oh. 
816 ; 35 L. T. 235. 

1395. .] — Specialty debts in 

India have no higher legal value nor greater 
efficacy than simple contract debts, & the same 
period of limitation, viz., three years, bars the 
remedy for both, but where an action on a bond 
executed in India is brought in England, the bond 
cannot be treated as a simple contract ; as the 
English Stat. limitations aiiplies, the remedy is 
not barred until after the lapse of the period of 
twenty years prescribed by Civil Procedui*e Act, 
1833 (c. 42), s. 3, as the limitation for actions on 
contracts imder seal. — Alliance Bank of Simla 


V. Carey (1880), 5 0. P. D. 429 ; 49 L. .T. Q. B. 
781 ; 44 J. P. 735 ; 29 W. R. 306. 

1396. Foreign Judgment — For money due — 
Whether English Statute of Limitations applicable.] 
— Dupleix V. De Roven, No, 1215, ante. 

Foreign judgments os causes of action generally, 
see Part XIV., Sect. 4, ante. 

1397 . Hecovered on ground of prescription 

— Period substantially less than in England — 
Whether bar to action In England.] — Callandar v. 
Dittrich, No. 1235, ante. 

Foreign judgments as defences to actions 
generally.]— Part XIV., Sect. 5, ante. 


SuH-SECT. 3 . — Extended Judgments. 

1398. Scottish Judgment extended to England- 
Obtained in respect of debt barred in England — 
Whether enforceable in England.] — Ife Low, Bland 
v. Low, No. 1211, ante. 

Extension of judgments generally .] — See Part 
XIV., Sect. 7, ante. 


Sect. 7.— EVIDENCE. 

Sub-sect. 1. — Admissibility. 

See, generally. Evidence. 

1399. General rule — Governed by lex fori.] — A 

ct. of justice cannot delegate its jurisdiction, 
ought not to be guided by any foreign opinion 
upon a question of law, e.g,, the admissibility of 
evidence. — D unbar v. Hahvie (1820), 2 Bli. 351 ; 
4 E. R. 356, H. L. 

1400. .] — The law of a country wlu're 

a contract is to bo enforced, not that of the country 
in which it is made, governs the question of 
admissibility of evidence on a trial arising out of 
such contract. — B ain v. Whitehaven & Furness 
Ry. Oo. (1850), 3 ir. L. Gas. 1 ; 10 E. R. 1, H. L. 
Annotation : — • Reid EaBt. (31ouoef?torahlro Ry. v. BarUioloiuow 

(1867), L. R. 3 Kxch. 15. 

1401. Foreign bond — Absence of seal — Ad- 
missible by foreign law — Not admissible in England.) 

— Qu. : whetlier evidence of a custom in .Jamaica, 
to execute bonds by substituting a mark with a 
pen for a seal, is admissible in support of a declara- 
tion on a bond .sealed, etc. — A dam v. Kerr (1798), 
1 Bos. & P. 300 ; 126 E. K. 952. 

Annotation : — -Mentd. Andrew v. Motley (1862), 12 C. B. N. S. 
514. 

1402. Foreign charterparty — Copy admissible by 
foreign law — Not admissible in England — Unless 
made at time of original & in presence of parties.] — 

In Batavia charterparties were entered into by 
the instrument being written in the book of a 
notary, he being a public officer according to the 
Dutch law, which prevails in Batavia, & there 
signed by the paHies. The notary made copies, 
which he signed & sealed, <fc which the principal 


o. Unless debt 

discharged by foreign law.] — A debt 
incurred in u foreiim country may be 
recovered In the Traiiflvaal after the 
lapse of the time of prescription recog- 
ntsed by the laws of such foroigti 
country, provided that by those laws 
the recovery of the debt only Is barred 
Sc the debt itself not absolutely 
d ischaiged. — A i^rican Banking Cobpn. 
V. Owen (1897), 4 O. R. 253. — S. AF. 

^ P* 

Langerrian V. Van Iddekingk, (19161 
T. i’. J>. 123.-H5. AF. 

Q* , Hemedy barred in one 

province in Canadar—Not barred in 


another. J — C3 arvell v. Wallace (1873), 
9 N. S. R. 1C5.~-CAN. 

r. Foreign judgyncrU — Action t n 
in India — Maintaineible within six 
years from time of cause of action.] — 
Boloram door v. Eamenee Dossee 
(1865), 4 W. K. 108.— IND. 

s. Hecovered on cause of 

action barred by foreigyi law — How 
plea4k‘d.y—-llcld : a plea m an action 
on a foreign judgment setting up tliat 
the cause of tmtlon on wlilcli the 
judgment was recovered did not accrue 
within twenty years before the oom- 
mencomeut of the foreign action, was 


bad. In not stating that twenty years 
was the period of limitation according 
to the foreign law. — Fowler y. Vail 
(1877), 27 O. P. 417.— CAN. 

t. — — Recovered on cause of 
astion barred by Canadian law — Action 
on barred in Canada .] — North v. 
Fisher (1881), 0 O. R. 200.— CAN. 

u. .) — Britis-h 

Linen Co. v. McEwan (1889), 6 Man. 
L. H. 292.— CAN. 

w. On promissory note made 

abroad — Interrupts prescription.] — 
Almour V. Harris (1884), M. L. R. 
2 Q. B. 439 ; 10 L. N. 109.— CAN. 
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officer of the Govt, of Java signed, upon proof of 
their being executed by the notaiy. Then one 
copy was delivered to each party. In the cts. of 
Java, in order to prove the charterparty, it was 
requisite to produce the notary’s book, but this 
book was never allowed to bo taken out of Java ; 
& in Dutch cts. out of Java, faith is given to the 
above copies, as to an original : — Held : in 
English cts. such copies were not receivable, either 
as originals or as secondary evidence of the charter- 
party, at all events, not without proof that they 
were made at the time of entering into the original 
charterparty, & in the presence of the parties. — 
Brown v. Thornton (1837), 0 Ad. & El. 185 ; 1 
Nev. & P. K. B. 339 ; Will. Wol. & Dav. 11 ; 6 
L. J. K. B. 82 ; 1 Jur. 198 ; 112 E. R. 70. 

Annotation : — Reid. Clark v. Mulliok (1839), 2 Moo. Ind. App. 

203. 

1403. Unstamped document — Not admissible in 
England — If document invalid -by foreign law.] — 

AnvES V, Hodgson, No. 6(58, ante. 

1404. .] — Clegg v. Levy, No. 

069, ante, 

1405. .] — Bristow v. Seque- 

viLLE, No. 670, ante. 

1406. Admissible in England — If document 

merely not admissible by foreign law.] — James v. 
Catherwood, No. 16, ante. 

1407. .] — Bristow v. Seque- 

VILLE, No. 670, ante. 

Formalities of contracts generally.] —/Sec Part 
VII., Sect. 2, sub-sect. 3, ante. 


Sub-sect. 2. --Proof op Foreign Law. 

See Administration of Justice Act, 1920 (c. 81), 
s. 15, &, generally j Evidence. 

Sect. 8.— APPEALS. 

1408. Time for prosecuting — Governed by lex 
fori — Appeal by foreigners from decree of coioniai 
admiralty court to Privy Council.] — The brig, 
Guiana, was seized & condemned in the Vice- 
Admlty. Ct. at Sierra Leone at the suit of resps., 
the officers & crew of H.M.S. Viper, for a breach of 
the Acts against the slave trade ; L. others, 
the shippers of goods on board, were found liable 
tiO the statutory penalty of double value thereof. 
The shippers, Brazilian subjects, appealed to Her 
Majesty in Council, but did not obtain an inhibition 
until more than twelve months from the date of 
the sentence. Kesps. entered a protest against 
the reception of the appeal : — Held : (1) applts,, 
though foreigners, were bound by the limitation 
contained in .5 Geo. 4, c. 113, s. 29 ; (2) Parliament 
had no general power to legislate for foreigners 
outside the dominions & beyond the jurisdiction 
of the British Crown, but it could by statute fix 
the time within which application for redress must 
be made to the tribunals of the Empire ; (3) this 
was a matter of procedure &> part of the lex fori, 
by which all mankind were bound. — Lopez v , 
Burslem (1843), 4 Moo. P. C. C. 300 ; 4 State 
Tr. N. S. 1331 ; 2 L. T. O. S. 185 ; 7 Jur. 1119 ; 
13 E. R. 318, P. C. 
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Part I. In General. 

1. Sources of constitutional law — Acts of Parliament — Magna Carta — Declaratory of common 
law.] — U. v, Curtis, No. 834, post. 


Part II. — The Title to the Crown. 


2. At common law — By descent.] — (1) Allegiance 
is a true & faithful obedience of the subject due 
to his Sovereign, This allegiance & ohecli(;nce is 
an incident inseparable to every subject ; for as 
soon as he is bom ho owes by birthright allegia-nce 
& obedience to his Sovereign. 

(2) As the subject owes to the King his true & 
faithful allegiance & obedience, so the Sovereign 
is to govern & protect his subjects, regere ei 
protegere subditos suos ; so as between the Sovereign 
& subject there is duplex et reciprocum ligamen ; 
quia siciit subdiius regi tenetur ad obedieyitiam, ita 
rex subdito ienciur ad protectionem ; merito igitur 
ligeaniia dicitur a Hgando, quia coniinei in se dtiplex 
ligafnen. Allegiance is the mutual bond & obli- 
gation between the King & his subjects, whereby 
subjects are called his liege subjects, because they 
arc bound to obey & serve him ; & he is called their 
liege lord, because he should maintain & defend 
them. 

(3) There are found in the law four kinds of 
allegiances ; (a) Ligeaniia naturalist ahsolutat pura 


et indefinitat & this originally is due by nature & 
birth-right, is called alia ligeaniuit Sc he that 
oweth this is called subdiUis natus, {b) Ligeaniia 
acquisita, not by nature but by acquisition or 
denization, being called a denizen, or rather 
denizon, because he is subdiius datus, (c) TAgeantia 
localiSt wrought by the law, & that is when an 
alien that is in amity cometh into England because 
as long as he is within England he is within the 
King’s protection ; therefore so long as he is here, 
he oweth unto the* King a local obedience or allegi- 
ance, for that the one draws the other, {d) A legal 
obedience, or allegiance which is called legal, 
because the municipal laws of tliis realm have 
prescribed the order & form of it ; & this to be 
done upon oath at the torn or leet. ^ 

(4) TAgeantia a^jquisita, or denizatioxlf appears 
to be three-fold : (a) Absolute as the common 

denizations be, to them & their heirs, without 
any limitation or restraint ; (b) limited, as when 
the King doth grant letters of denization to an 
alien, & to the heirs males of his body, or to an 
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alien for iei’in of his life ; (c) It may be granted 
upon condition, for cujtia est dare, ejus est diaponere^ 
& this denization of an alien may be effected 
three manner of ways : by Parliament ; by 
letters patent, as the usual manner is ; & by 

conquest, as if the King & his subjects should 
conquer another kingdom or dominion, as well 
antenati as postnaii, as well they which fought in the 
field, as they wliich remained at home, for defence 
of their country, or employed elsewhere, are all 
denizens of the kingdom or dominion conquered. 

(5) Concerning the local obedience it is observ- 
able, that as there is a local protection on the 
King’s part, so there is a local allegiance of the 
subjects’ part. 

(0) In the oath of allegiance five tilings were 
observed : — (a) That for the time it is indefinite, 
& without limiti, “ from this day forward.” (b) To 
be true & faithful, (c) To whom, “ to our sovereign 
lord the King & his heirs.” (d) In what manner, 
“ & failh & troth shall bear, etc., of life & 
member,” that is, until the letting out of the last 
drop of our dearest heart/’s blood, [e) Where 
in what places ought these things to be done, in 
all places whatsoever, for, “ you shall neither 
know nor hear of any ill or damage, etc.” that you 
shall not defend, etc. so as natural allegiance is 
not circumscribed within any place. 

(7) The King hath two capacit ies in him : — one 
a natural body, being descended of the blood royal 
of the realm ; <fe this body is of the creation of 
Almighty God, k> is subject to death, infirmity, 
<te such like ; the ot.her is a politic body or capacity, 
BO called, because it is framed by the policy of 
man in tins ca])acity the King is esteemed to be 
immortal, invisible, not subject to death, infirmity, 
infancy, nonage, etc. Now seeing the King hath 
but on<^ pei’son, & several capacities, & one politic 
capacity for the realm of England, another for the 
realm of Scotland, it is necessary to be considered, 
to wdueli capacity allegianci^ is due ; & it w^as 
I’esolved, that it- wiis due to the natural person of 
the King (which is ever accompanied with the 
politic capacity, & the politic capacity as it were 
appropriated to the natural capacity) A: it is not duo 
to the ])olitic capacity only, that is, to his Crown 
or Kingdom distinct fi*om his natural capacity. 

(S) qiie title is by descent ; by Queen Eliza- 
beth’s death the Crown Kingdom of England 
descended to his Majesty, & he was fully vfc abso- 
lutely thereby King, without any essential cere- 
mony or act to be done ex post facto : for coronation 
is but a i*oyal ornament & solemnization of the 
royal descent, but no i^art of the title. 


(9) By the laws of England there can be no 
interregnum within the same. — Calvin’s Case 
(1608), 7 Co. Rep. la; Jenk. 306; 2 State Tr. 
659 ; 77 E. R. 377 ; sub nom. Union of Scotland 
& England Case, Moore, K. B. 790. 

Annoiaiiona : — Aa to (1) (2) CoDBd. lie Johnson, Roberts v, 

A.-G., [19031 I Ch. 821 ; Murkwald v. A.-G., [1920] 1 
Ch. 348. Rtfd. Ex p. Anderson (1861), 3 E. & £. 487. 
Aa to (3) Consd. Kittson v. Stordy (1855), 3 Sni. & G. 230 ; 
Do Goer v. Stone (1882). 22 Ch. D. 243 ; Isaacson v, 
Durant (1886), 54 L. T. 684 ; Re Stepney Election Petn., 
IsaooHOU V. Durant (1886), 17 Q. B. D. 54 ; Gibson, Gavin 
V. Gibson, [1913] 3 K. B. 379. Reid. Collin^vood v. Paco 
(1661), O. Bridg. 410 ; Lane v. Bennett (1836), 1 M. & W. 
70 ; Lyons CJorpn. v. East India ("o. (1836), 1 Moo. P. C. C. 
175 ; Birtwhifitle v. Vardill (1840), 7 01. & Fin. 896 ; 
H. V, Lopez, R. v. Battler (1858), Dears. & B. 526 ; Ex p. 
Brown (1864), 5 B. & S. 280 ; R. r. Francis, Exp. Markwald, 
(1018) 1 K. B. 617. Aa to (4) R>efd. Thomas v. Sori*ol 
(1673), 3 Kcb. 113 ; Markwald v. A.-G., [19201 I Ch. 348. 
Aa to (5) Consd. R. «. Cowlo (1759), 2 Burr. 834. Apld. 
Low V. Routlodffo (1865). I Oh. App. 42. Consd. Re 
Johnson, Roberts r. A.-G., [1903 J I Oh. 821 ; Tingley v. 
Mliller, [191 7 J 2 Oh. i44 ; llodriguez r. Speyer, [1919] 
A. O. 59. Expld. Markwald t\ A.-G., [1920J 1 Ch. 348; 
Johnstone v. Pedlar, 11921) 2 A. C. 262. Reid. K. v. 
Tucker (1694), Show. Pari. Oas. 186 ; R. v. Koyn (1876), 
2 Ex. D. 63 ; Rc Stepney Election Petn., rsaacsoii v. 
Durant (1886), 17 G* B. D. 51. As to (6) Consd. Oiuichnnd 
V. Barker (1745), Willes, 538 ; Markwald v. A.-G., [1920) 
1 Ch 348. Reid. Bowman Secular Soc., [1917] A. C. 
406 ; R. V. Francis, Ex p. Markwald, [1918] 1 K. B. 617. 
Aa to (7) Consd. C’ampboll v. Hall (1774), 1 Oowp. 204. 
Reid. H. V. Hampden (1637), 3 State Tr. 825 ; Owen w. 
Saunders (1697), 1 Ld. Raym. 158 ; Brunswick r. Hanover 
(1844), 6 Beav. 1. Generally^ Mentd. l*arliameut in Ireland 
Case (1613), 12 Oo. Rep. 109 ; Manby v. Scot (1662), 
1 Keb. 36i ; Anon. (1678), Frooin. K. B, 249 ; R. v. 
Knowles (1694), 12 Mod. Rep. 55 ; Loddimcton r. Kimo 
(1606), 3 Lev. 431 ; t.-layton v. Kinaston (1699), 1 Ld. 
Raym. 419 ; Soot v. Schawrtz (1739), 2 Com. 679 ; Riidingr 
V. Smith (1821), 2 Hajf. Con. 371 ; .Tephson v. Uiera 
G835), 3 Knapp, 130; Tolson r. Wa^^son (1837), 3 Biiifir. 
N. C. 770 ; Taylor v. Best (1854), 14 0. B. 487 ; II. v, 
Speyer, [1910] 2 K. B. 858. 

3. Under statute — Statutory entail.] — The Crown 
is entail(*d to the King by Act of Parliament 
witli all the prerogatives Ac francliises bolongirjg 
to it- ; this Act does not extend to take away the 
liberties or franchises which lords & others have by 
chart-er or lawful prescription. An entail of tlie 
Clrowii extends only to the royal power & prero- 
gatives belonging to it but not to possessions or 
matters of profit {per Cur.). — ^Anon. (1485), 
.Tenk. 108 4 145 E. K. liO. 

Sec, now. Act of Seltlemerit-, 1700 (c. 2). 

4. Accession — King never dies — No interregnum.] 

— C.\lvin’s (1ase, No. 2, an/c. 

5. Coronation — Not part of title.] — C alvin’s Case. 

No. 2, auie. 

See, now, Act of Settlement, 1700 (c. 2). 

Crown cannot be devised.] — See No. 172, 


Part III. — Relations between the Crown and the Subject. 


Sect. 1.~DUTY OF THE CROWN TOWARDS THE 

SUBJECT. 

6. To govern & protect.] — (Calvin’s Cask, No. 
2 ; ante. 

7. On narrow seas.] — Lottei*s patent are 

to be construed benign, favourably & liberally. 

The narrow seas arc pared of the allegiance of 
the King, ho is to scour tliem, & to defend his 
merchants in them, for (lieir safer conduct; the 
narrow seas are parcel of thci allegiance of the King, 
& parcel of the (’rown of England. 

The King’s grant s ought to have a very bencflcitil 
construction, &> this for the lionour of the King, 

for the relief of his subjects, & not to have any 
strict or lit.eral construction made in subversion 
of liis grants. 

J. — VOL. XI. 


It is to be observed for a rule, quod privilegium 
est hencficiuyn personate, exlinguihir cum persond, 
Portus est locus iyiclmiis that for safety from 
pirates, the King is at- the charge of this, 
ports are as the gates of tlie kingdom, & none is 
owner of them but tlu; King only. 

As to that wliich hatli been said, that a woman 
may be a citizen : this she cannot be, to what end, 
she cannot boar civ ilia, or publica oner a of the city, 
she cannot do any thing for the benefit of the city, 
she cannot perform watch & ward, she can bear 
no office in the city, neither can she be of any of the 
companies ; she cannot bo an attorney, she may be 
a free woman, but this is only to have her will 
(as many so have), hut. to no other purpose : but 
if she be to have any benefit of this immunity, 

K K 
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Sect. 1 . — Duty of the Crotm towards the subject. Sect. 

2 : Sub-sect. 1, A., B., C., D. E.; sub-sect. 2. 

Sect. 3. Part IV. Sect. 1.] 

this is only as executrix of her husband, &. she liath 
only relied upon this. 

Prisage is a prerogative of the C^wn to take so 
much wine from English mei*chant6 bringing in 
wines from the ports beyond sea, & the Crown can 
grant exemption. 

This charter also was made, pro melioratione 
civitatis : also here is death in the case, which is 
the act of Cod, & the rule of law is, that the act of 
God shall turn no man to a prejudice : & notwith- 
standing here is not civis, yet these wines are viua 
civium, & so to be discharged of prisage. If George 
Hanger had sold these wines to a stranger, he should 
pay prisage, for this was his own act-. 

The last & principal reason, is because this grant 
here made was for the advancement of trade & 
traific, & therefore this is to be taken & construed 
favourably & largely : & all charters made which 
do hinder trade & traffic are to be void. — li. & 
Waller r. Hanger (1016), 3 Bulst. 1 ; 1 Roll. Rep. 
138 ; 81 E. R. 1 ; sub nom. Walter v. Hanger, 
Moore, K. B. 832. 

Annotations: — Consd. Ashby v. Whites (1703), 2 Ld. Rayni. 

938 : Cocksodije v. Fanshaw (1779), 1 Doiiff. K. B. 119 ; 

Goodman v. Saliash Corpn. (1882), 7 App. Cas. 633 ; 

Re l>oo Fisbermon of Favershaiii Co. (1887), 36 Ch. D. 

329. Refd. Thomas v. Sorrol (1673), 3 Kob. 155, 223 ; 

Hornboe, Petitioner (1691), Froem. K.B. 331. Mentd. R. v. 

Poroival (1605), 1 Sid. 243 ; Bankers* Case (1695), Skin. 

601 ; Ryall v. Rowlos (1750), 1 Ves. Sen. 348 ; R. u. 

CJotton (1751), Park, 112 ; Lyim Regis Corpn. v. Loudon 

Corpn. (1791), 4 Term Rep. 130. 


SECT. 2. DUTY OF THE SUBJECT TOWARDS 

THE CROWN. 

Sub-sect. 1. — Allegiance. 

A. Nature of Allegiance. 

8. Definition of allegiance.] — CtvLviN’s Case, No. 
2, ante. 

9. Different kinds of allegiance.] — Calvin’s 

Case, No. 2, ante. 

10. To whom due — Sovereign In natural capacity.] 

— Calvin’s Case, No. 2, ante. 

11. Sovereign in political capacity —4 Geo. 2, 

c. 21, & 13 Geo. 3, c. 21.] — The language of the 
statutes 4 Geo. 2, c. 21 it 13 Geo. 3, c. 21, as to 
the children & grandchildren of British subjects 
is remarkable for they speak of the Crown not 
the Sovereign and t-o our minds clearly recognise 
that to the King in liis politic & not in lus personal 
capacity is the allegiance of liis subjects due 
(Lord Coleridge, C.J.). — Stepney Ei.ection 
Petition, Isaacson v. Durant (1880), 17 Q. B. D. 
54 ; 55 L. J. Q. B. 331 ; 54 L. T. 084 ; 34 W. R. 
647 ; 2 T. L. R. 559. 

Annotation : — Mentd. lie Southampton School Board 
Election Petn. (1886), 2 T. L. R. 900. 

Abjuration of allegiance.] — See Aliens, Vol. II., 
p. 191, Nos. 527, .529, 530. 


B. Natural Allegianoe and Natural-horn 
British Subjects. 

12. Natural allegianoe defined.] — C alvin’s Case, 
No. 2, ante. 

13. By whom due — ^Natural-bom British subject 
— Immediately on birth.] — C alvin’s Case, No. 

are natural-born British subjects.]* ^See 
Aliens, Vol. II., pp. 121-128. 

C. Local Allegiance. 

14. Nature of.] — C alvin’s Case, No. 2, ante. 

15. By whom due — Alien friend within realm.] — 

Calvin’s Case, No. 2, ante, 

.] — A ship cargo were taken on 
a voyage from Madras to the Spanish settlement 
of Manilla, & claimed on behalf of Armenian 
mci'chants, resident in Madias. It was asserted, 
on the part of the claimant, that a trade of this 
nature had been carried on by this peculiar class 
of merchants under the knowledge & permission 
of the government of Madras, & that it hsid in 
former wars also been a trade specially privileged 
by the East India Co.’s governing officers in Inffia, 
& by the Spanish government at Manilla. There 
had been a subsequent permission of the governor 
of Madras & of the governor-general for the carrying 
on a similar trade, granted to the claimant : — Held : 
by the general law% all foreignei^s resident within 
the British dominions incurred all tlie obligations 
of British subjects. — T he Angelique (1801), 
3 Ch. Rob. Api>. 7. 

AnnotatUm : — Consd. Ctwdagli v. CasdaRll, [1919] A. C. 145. 

17. — — — .] — An alien, coining into a 

British colony, becomes temiiorarily a subject of 
the Crown ; he thus acquii’es lights both within 
& beyond the colony, the latter cannot be 
affected by ihe laws of the colony into wliich he 
comes. — Routledge v. Low (1868), \u R. 3 H. I.. 
100 ; 37 L. .T. Ch. 454 ; 18 L. T. 874 ; 16 W. R. 
1081, H. L. ; affg. S. (’., sub nom. J^ow v. Rout- 
ledge (1805), 1 Ch. App. 12, li. .JJ. 

Annotations : — Befd. Low v. Ward (1868), L. R. 0 Kq. 415 ; 
Roid V. Maxwell (1886), 2 T. L. K. 790. Mentd. MatliieHoa 
V. Harrod (1808), L. R. 7 Eg. 270 ; lie Graves, Kx 
Walker (1869), 10 B. & S. 680 ; Colllngrridire v. Kmniott 
(1887), 57 L. T. 864 ; Davldssoii v. Hill, [1901] 2 K. B. 
606. 

See, generally. Aliens, Vol. II., p. 129. 

1). Acquired Allegiance. 

18. By denization — How denization effected.] 

- Calvin’s Case, No. 2, ants. 

Effect of denization.] — See Aliens, Vol. II., 

pp. 188, 189, No. 5J 4. 

By residence within British Dominions.] — See 

Sub-sect. 1. C. ante. 

E. Oath of Allegiance. 

19. Nature of.] — C alvin’s Case, No. 2, ante. 

20. Taken by atheist — Validity of oath.] — 
A member of Parliament, who does not believe in 
the existence of a Supreme Being, & upon whom an 
oath has no binding effect as an oat/h but only as a 


PART III. SECT. 2, SUB-SECT. 1.— A 

n. Definition of loyalty.] — Attach* 
ment to the pernon of the rcifoiiui? 
Boverokni doea uot complete the Idea 
of loyalty. That comprehensive term 
inoludeB wdthlu its mcuiiintir not only 
alfectioii to the pennon, but uIho to 
the office of the Kinff ; not only attach- 
ment to royalty, but, as the w'ord 
itself imports, attachment to the law 
and to the constitution of the I'ecdm ; 
& he who would, by force or by fraud, 
endeavour to prodtrato that law Sc 
constitution, thou^rh he may retahi 
his aiteotlon for its head, can boast 


but on imperfect & spurious species 
of loyalty. — H. v. 0*Connkll (1844), 
7 I. L. K. 261.— IR. 


b. AhjuraiUm of alleyiance — 
Occupied territory — Progress of hos- 
iiUtics .] — ‘Where territoiy la occupied 
ill the courao of hoatilitioa by an 
eneray’H force, even if the annexation 
of the occupied country is proclaimed 
by the enemy, tliero can bo no chaniare 
of allowance during the proffress of 
hoBtilitleH on the pari of a oitlzen of the 
occupied country. — R. v. Vbbmaak 
(1900), 21 N. L. R, 204.— S. AF. 


PART III. SECT. 2, SUB-SECT. 1.— C, 

16 i. liy whom due — Alien friend 
within realm .] — Natives of Brit. Ind., 
iJiougrh foreJ^nert), owe alleg^lance to 
the common Sovorekru of Englatid 8c 
Brit. Ind. — Moazim HossjfifN v. Robin- 
son (1901). 1. L. R. 28 Calc. JUl.— IND. 
PART III. SECT. 2, SUB-SiCT. 1.— D. 

o. By enlistment in Indian army.] 
— A native of Afghanistan enrolled in 
H.M Indian army : — Held : a British 
subject. — Ibrahim v. R., [19141 A. 0. 
699; 83 L. J. P. O. 186; 111 L. T. 20; 
30 T. L. R. 383 ; 24 Gox C. 0. 174, P. C. 
— HONO KONG. 
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solemn promise, is, owing to his want of religious 
belief, incapable by law of ** making and sub- 
scribing ” die oath of allcmance appointed by the 
Parliamentary Oaths Act, 1866, ss. 1, 3, as amended 
by the Promissory Oaths Act, 1868 ; & if he takes 
his seat & votes as a member, although he has gone 
through the form of making & subscribing the oath 
appointed by those statutes, he will be liable upon 
an information at the suit of the A.-G. to the 
penalty imposed by the Parliamentary Oaths 
Act, 1866 (c. 19), s. 6. In order that the oath of 
allegiance imposed upon members of the House of 
Commons upon taking their scats by the Parlia- 
mentary Oaths Act, 1866 (c. 19), as amended by the 
Promissory Oaths Act, 1868 (c. 72), may be 
“ solemnly and publicly made and subscribed 
within the meaning of sect. 3 of the former statute, 
it must be taken by a member with the assent of 
the House according to the requirements of the 
Standing Orders, & after he has been called 
upon by the Speaker to be sworn. Upon the trial 
of an information at the suit of the A.-G. against 
a member of the House of Commons for voting 
without having taken the oath of allegiance witliin 
the meaning of the Parhamentary Oaths Act, 
1866 (c. 19), as amended by the Promissory Oaths 
Act, 1868 (c. 72), evidence of the practice observed 
in the House of Commons as to taking the oath of 
allegiance is admissible for the purpose of explain- 
ing the construction of those statutes, & the 
journals of the House of Commons are admissible 
as evidence for the purpose of showing, from the 
member’s conduct as therein recorded, that owing 


Part IV. — The 

Sect. 1.— THE KING OR QUEEN REGNANT. 

22. Royal style & titles — “ Rex.”] — 

“ Supremum caput ecclesim anglicmim ” was omitted 
from a writ : — Held : writ was good for it was not 
part of the Koyal name but only an addition. The 
word “ rex ” comprehends all the Koyal dignitie.s 
& attributes. — Anon. (1555), Jenk. 209 ; 1 Dyer, 
98a ; 145 E. K. 142. 

Annotation : — Mentd. Meriton v, Stevons (1741), WlUos, 
271. 

23. Kingly dignity — Not transferable.] — The 

Kingly dignity is an inherent inseparable to the 
Koyal blood of the King ; & cannot be transferred 
to another, no more than a duke, or earl, or baron, 
may transfer over their dignities, for these are 
incidents inseparable. 

The law & customs of England are the inheri- 
tance of the subject, which he cannot be deprived 
of without liis assent in Parliament. — Oaths 
BEFORE AN ECCT.ESIA8TICAL JUDGE EX OfFICIO 

(1607), 12 Co. Kep. 26 ; 77 B. K. 1308. 

AnnotedUms : — ^Beld. Ijondon City v. Wood (1701), 12 Mod. 
Rep. 669 ; Grand Opinion for the Prerogative Oonoemlng 
the Royal Family (1717), Fortes. Rep. 401. Mentd. R. v. 
Knowles (1694), 12 Mod. Rep. 55. 

24 . .] — Calvin’s Case, No. 2, ante , 

25. Capacities of Sovereign.] — (a) By the common 
law no act which the King does as King, shall 
bo defeated by his nonage. (5) The King has in 
him two bodies, viz, a body natmal, & a body 
politic. His body natural if it be considered in 
itself, is a body mortal, subject to all infirmities 
that come by nature or accident , to the imbecility 
of infancy or old age & to the like defects that 
happen to the natural bodies of other people. 
But his body politic is a body that cannot be 
seen or handled, consisting of policy & govern- 


to his want of religious belief he is by law incapable 
of taking an oath. — ^A.-G. v, Bbadlauqh (1886), 
14 Q. B. D. 667 ; 64 L. J. Q. B. 205 ,‘ 62 L. T. 
689 ; 49 J. P. 600 ; 33 W. K. 673, C. A. 

Annotattona: — -Mentd. R. v, Hausmann (1900), 73 J. P. 516; 
Clifford 8c O^Sullivan, [19211 2 A. C. 670. 

See, now, Oaths Act, 1888 (c. 46). 

21. Affirmation In lieu of oath.] — A person pre- 
senting liimself for military service is entitled to 
make an affirmation instead of taking the oath. 
If a recruiting officer refuses to accept a man for 
enlistment because the man declares himself to 
be an atheist & wishes to afiirm will not take 
the oath, such refusal constitutes a rejection within 
Military Service Act, 1916 (c. 104), sched. 1 (6). — 
Towler V. Sutton (1916), 86 L. J. K. B. 46 ; 
116 L. T. 836 ; 80 J. P. 401 ; 14 D. G. K. 1164, 
D. C. 

Annotation : — Apld. Blake v. Dimgoor (1917), 87 L. J. K. B. 
326. 


Sub-sect. 2.— Offences against the Crown 
and Public Tranquillity. 

See Criminal Law <fc Procedure. 


Sect. 3.— RIGHT OF THE CROWN TO PREVENT 
THE SUBJECT LEAVING THE REALM—WRIT OF NE 

EXEAT REGNO. 

See Equity. 


Royal Family. 

ment, constituted for the direction of the people 
& the managemeut of the public-weal, £ this 
body is utterly void of infancy, old age, & other 
natural deftjcts iSc imbecilities, which the body 
natural is subject to, & for this cause, what the 
icing does in his body politic, cannot be invalidated 
or fnjstratfd by any disabilit y in his natural body, 
'^i’hereforo liis letters-patent, wliich give authority 
or jurisdiction, or which give lands or tenements 
that he has as King, shall not be avoided by reason 
of his nonage, (c) If t-he King has land by descent, 
on the part- of his mother or other ancestor, or 
whicli he, when King, purchased in fee in the 
capacity of his body natural, or which he purchased 
before luuviis King, if he, being King, gives them 
to another during his nonage, sucli gift, by the 
coui'se of the common law, shall never be defeated 
by reason of his nonage. For although he has or 
takes the land in his natural body, yet to this 
natnriil body is conjoined liis body politic, wliich 
contains his royal estate & dignity, 6c the body 
politic includes tlui body natural, but the body 
natui*al is the lesser, with tliis flie body politic 
is consolidated. So that lie has a body natural, 
adorned & invested with the estate Ac dignity 
royal, & he has not a body natural distinct & 
divided by itself from the oflice & dignity royal, 
but. a body natural & a body politic together 
iudivisibie, & these two bodies are incorporated 
in one person, & make one body <fe not divers, 
that is the body corporatt*- in tlu! body natural, 
et e contra the body natural in the body corporate. 
So that the body natural, by the conjunction of 
the body politic to it, which body politic contains 
the office, government, & majesty royal, is magni- 
fied, & by the consolidation hath in it the body 
politic, for which reason the acts which the King 

K K 2 
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Constitutional Law. 


Sect, 1 . — The King or Queen regnant. Sects. 2, 3 
4 : Svb^sects. 1 2. Sect. 6.] 

does touching the things that he possesses or 
inherits in the body natural, require the same 
circumstance & order as the tilings wliich he 
possesses or inherits in the body politic do ; for 
the thing possessed is not of such consideration 
as to ch^ge the nature of the King’s person, but 
the person who possesses it changes the course of 
the thing possessed (per Cuk.). — Lancasteh 
(Dtjchy) Case (15«1), 1 Plowd. 212; 75 E. Jl. 
325. 

Annoiaiions : — Refd. Magdalen College, Cambridge, Case 
(161G), 11 Co. Rep. o6b ; Cheothom v. C’rook (1825), 
M*(31e. & Yo. 307 ; Aloock v. Cooke (1829), 5 Bing. 340 ; 
Meath v. WlncheHter (1836), 3 Bing. N. C. 183. llentd. 
Sutton’s Hospital Case (1C12), 10 Co. Rep. la ; Wilbraham 
V. Scariebrlok (1847), I H. L. Cas. 167 ; He Gorham v. 
Exeter, p. Exeter (1850), 10 C. B. 102. 

26. Rights over Royal Family — Care, education 
& marriage.] — Held : the education & the care 
of the grandchildren of George I., now in England, 
of Prince Frederick, eldest son of tlie Prince of 
Wales, when your Majesty should think fit to 
cause him to come into England, & tin; ordering 
the place of their abode, <fe the care &> approbation 
of their marriage.s, when grown up, did belong of 
right, to your Majesty, as King of this realm. — 
Grand Oitnion for the Prerogative Con- 
cerning THE Royal Family^ (1718), Fortes. Rep. 
401 ; 92 E. R. 909. 

Anmtaiiona : — Mentd. Blundell v, Cattorall (1821), 5 B. & 
Aid. 208 ; Gifford v. Yarborough (1828), 5 Bing. 163. 


Sect. 2.— THE QUEEN CONSORT. 

27. Is feme sole — Right to sue as ordinary 
person.] — In an action of guarc impedit by Queen 
PliiUppa : — Held : she could sue as a common 
person. —Philippa (Queen) v. Chichester 
(Abbess) (1314), Y. B. 18 Edw. 3, fo. 1, pi. 0. 

Annotalitma : — Refd. Walsiughaiii’s Case (1573), 2 Plowd. 

547 ; Clarke v. Pennifather (1584), 4 Co. Rep. 23b; 

Sutton *8 Hospital Case (1612), 10 Co. Rep. la. 

28. Without Joining King.] -The 

Queen Consort is a sole pei'son exempt by the 
common law ; At may make leases, grants, & sue 
& be sued, without a King. Where the Queen is 
t.enarit for life of a manor, slie may make volunt.ary 
grants of copyholds escheated, wliicrh shall bind 
the King by the custom of the manor. — Clarke 
V. Pennifather (1584), 4 Co. Rep. 23b ; 70 E. R. 
923. 

Ann4}UUion8 : — QenerallVf Mentd. EylilT Choplcy (1610), 

1 Bulst. 42; jHftydcn v. Siiiitli (1610), 2 Brownl. 328 ; 

Barnes v. Corke (1690), 3 Lev. 308 ; Hood. Hamilton v. 

Clift (1840), 12 Ad. & EJ. 566 ; K. v. Venn (1875), 44 

L. J. Q. B. 158. 

29. By information.] — The Queen 
(’onsort can sue by information in name of the 
A.-G. — Floyde’s Case (1018), 2 Roll. Abr. 213. 

30 . Power to make leases & grants.] — 

CI.ARKE V. Pennifather, No. 28, ante. 

31. Right to coronation.]-— On June 0, 1821, 
a Royal Proclamation declaring the King’s pleasure 
to celebrate his coronation on July 19 was 
published. On June 25, 1821 , the Queen presented 
a memorial claiming, as Queen-Consoi’t, a right 
to celebrat/O the ceremony of coronation at the 
same time as the King. The question, whether 
she was of right entitled to bo crowned with the 
King, was referred to a Committee of Lords of the 
Privy Council: — Held: a Queen-Consort is not 
entitled as of right to be crowned. — Queen 
Caroline’s Claim to be Crowned (1821), 1 
State Tr. N. S. 049. 


Sect. 3.-~THE QUEEN DOWAGER. 

32. Status of QueenJ — Eleanor Queen Dow- 
ager of Hemy III. in 1273 endowed St. Katharine’s 
hospital reserving to herself during her life & to 
her successoi*s Queens of England the nomination 
of the master. In 1060 Henrietta Maria Queen 
mothei' granted the mastership to H, Montague 
for life & the King in the same year reciting his 
motiier’s grant & that the right of it belonged to 
her confirmed it by Ids letters patent & by the 
same letters patent granted the mastership to 
Montague. The King afterwards married 
Katherine who granted the mastership to Sir 
Robert Atkyns for life. The lessee of Sir Robert 
Atkins brought ejectment for part of the lands 
of the hospital against G. Montague : — Held : 
(1) an inheritance might be limited in tlds manner 
in a thing de novo. (2) This reservation being to 
Queen Eleanor, & her successors, Queens of Eng- 
land, did not exclude Queen Dowagers, & extend 
only to Queen Consorts, for (a) a Dowager 
Queen is Queen of England, & has the prerogative 
to sue in the Exchequer, (h) When once she is so 
qualified as to liave the estate vest in her, it shall 
continue, though she dotli not remain in the same 
capacity. (3) Queen Eleanor was only Dowager at 
the time of the foundation, & so could never be 
intended to exclude such Queens as should succe(id 
her in that capacity. (4) During such time that 
there should be no Queen the King was to consti- 
tute tlui Master ; for he W'as heir to Queen Eleanor. 

(5) A thing of this nature could not be gi*anted in 
reversion ; for it was not liktJ an office, but rather 
as a Prebendary or Incumbency of a Church ; & 
the master, as head of the corpn., with his brethren, 
had the whole estate in him.— St. Kathehtnb’s 
Hospital Case (1071), 1 Vent. M9 ; 80 E. R. 102. 
Annotations : -As to (.5) Refd. Owen v. Saunders (1606), 1 

Ld. Rayin. 158. UvneraUif. Mentd. Stainor v. DroRwieh 

(1694), 1 Salk. 281 ; Read v. Lincoln (Bp,), [1892) A. C. 644. 


Sect. 1. —THE PRINCE AND PRINCESS OF WALES. 

Sub-sect. 1. — Titles of the Heir Apparent. 

33. By inheritance — Duke of Cornwall — 
Whether title limited to first born son or eldest 
surviving son included.] — Held : (1 ) th(^ instru- 

ment by which Prince Edward was created Duke 
of Cornwall &- the possessions of the dukedom of 
Cornwall given to him, with special limitations, 
& the possessions annexed to the duchy so as they 
.shall not be severed, w'ith a special clause of 
revivification if the siiecial limitations at any 
time should cease, etc. was a charter made by 
autiiority of Parliament. Note difl’erences touch- 
ing letters patent/ which pass by bill signed with- 
out Privy Seal, those which pass by bill signed & 
by Privy Seal also, those made by authority 
of l^irliamcnt ; (2 ) the charter having the authority 
& force of Parliament was sufficient in itself 
without any other Act & if the King’s sci, fa. had 
sufficient matter, it should never abate, for 
surplusage not material ; (3) the prince had an 
estat/C in fee-simple in the dukedoms ; (4) this 

Act Wits an Act whereof the Judges all the 
kingdom ought to take notice; (5) if the prince, 
as IMnco of Wivles, had judgment to recover At 
afterwards the Crown descended to him, he, os 
King, should sue execution ; (0) the Adrby 3 Eliz. 
of confirmation of letters patent supplied ordy 
particular defects as misnomer of the manors. 
Ate. misrecital. Ate. At made the letters patent good 
only against the King, his heirs & successors, with 
a saving to all others ; (7 ) the son At heir apparent 



Past IV. — ^The Eoyal Family. 



of the King, if he was not the first begotten son, 
was not witliin the limitation in the instrument. — 
The Prince’s Case (1600), 8 Co. Rop, la ; 77 
E. R. 481. 

Amwtaiions : — As to (1) Oonsd. A.-0, v, Plymouth Oorpn. 
(1754), Wight. 184 : Jewison v. Dyson (1842), 9 M, & W. 
640 ; Wensleydale Poorage Case (1856), 8 State Tr. N. S. 
479 : G, E. Ky. v. Goldsmld (1884), 9 App. Cas. 927. 
Ref a. Dublin Oorpn. Cose (1620), Palm. I ; HutchlnR v. 
Player (1663), O. Bridg. 272 : Thornby v. Fleetwood 
(1720), 1 Stra. 318 ; Basset v. Basset (1744), 8 Atk. 203 ; 
Clayton v, A.-0. (1834), 1 Coop, temp, Cot.t. 97 ; Tolson 
V. Kaye (1843), 6 Man. & O. 636 : Penryn Corpn. v. Holm 
(i877). 2 Ex, D. 328, Aa to (2) Refd. A.-G. to the Prince 
of Wales V. St. Aubyn (1811), Wight. 167. Ah to (3) Refd. 
A.-Q. V. London (Bp.), Lancaster & Birch (1692), 4 Mod. Rep. 
200 ; R. V, London (1694), 1 Ld. Raym. 23. Ah to (4) 
Refd. Grand Ophiion for the Prerogative concern liier the 
Royal Family (1717), Fortes. Rep. 401. Ah to (7) Coned. 
Clayton v. A.-G. (1834), 1 Coop. temp. (Jott. 97. Refd. 
Lomax v. Holmdeii (1749), 1 Vos. Son. 290 ; Wensleydale 
Peerage Case (1856), 8 State Tr. N. S. 479. Generally^ 
Coned. Buckhurst Peerage (1876), 2 App. Cas. 1. Refd. 
St. Katherine's Hospital Case (1671), 1 Vent. 149. Mentd. 
Needier v. Wlnchessl-er (1614), Hob. 220 ; Ossery’s Case 
(i620), Palm. 22 ; 11. v. Warden of the Fleet (1700), 
1 Eq. Cas. Abr. 129 ; Jones v. Strafford (1730), 3 P. Wms. 
79 ; Miller v. Taylor (1769), 4 Burr. 2303 ; Boanchamp 
V. Winn (1869), 4 Ch. App. .562. 

34. .] — The case of Duchy of 

Cornwall is direct ; that the eldest son of the King 
of England, & therefore Richard IT. required a 
sj)ecial grant, takes it as primogcvituf ^ ; although 
Lord Coke at the end of the lh‘i nee’s case says 
otherwise. Rut that has over been Iiekl a mistake 
of that great man. He was also mistaken in the 
fact in saying that Henry VIII. was not Duke of 
Cornwall because not/ prinwqeniUis for Lord Bacon 
in his liistoiy of Henry VII. alRrms the contrary 
that the Dukedom devolved to him upon the dealJi 
of Arthur. So was Edward VI. in his father’s life 
without a new cr(*ation, although the King’s 
second son (T-.ORD Hahdwicke, C,). — (’ohnwall 
( Duchy) Carr (D>13), cited in 1 Ves. Sen. 292; 
27 E. R. 1029. 

Anmilation : -Refd. Driver v. Frank (1811), 3 M. & R. 2.5. 

35 . ,j — q'ho King’s eldest son is 

horn Duke of Cornwall but is made or ci*eated 
]*rince of Wales k Earl of (.Chester. — Pkinue 
Henry’s CiiAHTEit (1911), 1 Rulst. 133 ; 80 E. R. 
827. 

Duchy of Cornwall.] —See, generally, Raii XXI., 
Sect. 3, sub-sect. 2, post, 

36. By creation — Prince of Wales & Earl of 
Chester.] “-Prince Hrnky’s Charter, No. 35, 
ante. 


Sub-sect. 2. — Status and Privileges. 

37. Prince of Wales — Right to sue in ordinary 
way.] — Prince de Dales v. Basset (1347), 
Y. B. 21 Edw. 3, fo. 41, pi. 40. 

Annotations : — Mentd. Chndloigh’s Case, Dillon v. Freino 
(1.596), 1 Co. Rep. 113b; Tho Princc’8 Case (1006), 8 
Co. Rep. la ; Crogate’s Caso (1608), 8 Co. Rop. G6b, 

38. Right to enforce Judgment after 

becoming King.] — R. v, St. Asaiui (Bp.) (1413), 
Y. B. 1 Hon. 5, fo. 7, pi. 2. 

Annotations : — Refd. The Prince's Case (1606), 8 Co. Rep. la. 


Mentd. Morton v, Hopkins (1567), 3 Dyer, 271a ; PennanPs 
Case, Harvey t>. Oswald (1596), 3 Co. Rep. 64a. 

89. .] — The Prince’s Case, No. 

33, mite., 

40. Princess of Wales — Sues as ordinary 
subject.] — Upon a motion in an action in which 
the Princess of Wales was pltf. : — No duty is more 
imperative upon an English judge than this, that 
he shall look upon all persons suing in his ct. 
merely as subjects of his Majesty (Lord Eldon, C.). 
— I^RiNCBss OP Wales v, Liverpool (Earl) 
(1819), 3 Swan. 667 ; 2 Wils. Ch. 29 ; 30 K. R. 
978, J.. C. 

Annotations : — Mentd. Milligan v, Miteholl (1833), 6 Sim. 
186 ; Brown v. Newall (1H37), 2 My. & Or. 558 ; Taylor 
V, Heming (1841), 4 Beav. 235 : Bato v. Bate (1844), 
7 Beav. 528 ; Prloleau v. United States & Johnson (I860), 
L. R. 2 Eq. 659 ; Kennedy v, Wakefield (1870), 39 L. J, Ch. 
827. 


Sect. n.—ROYAL MARRIAGES. 

41. Royal Marriages Act, 1772 (c, 11) — 

Application to marriages celebrated abroad.] — 

On the death of the Duke of Sussex, fifth son of 
George Hi., Augustus Eredeiick d’Esto presented 
a pctiti()n 1 o the ( 5rown claiming the honoui's 
of the late Duke as the issue of a marriage con- 
tracted at Romo in the year 1793, between the late 
Duke, then Prince Augustus Frederick, a minor, 
& tho Lady Augusta Murray, according t^o the 
rites of the Church of England, but without the 
previous consent of the reigning Sovendgn. The 
Crowm r»‘forred tho question to the House of 
Lords, and the House to the Committee for 
Privileges : — Held : Die above Act applied to 
marriages celebrated abroad. — Sussex Peerage 
Case (1844), 11 Cl. & Fin. 85 ; « State Tr. N. S. 
79 ; 3 J.. T. O. S. 277 ; 8 Jur. 793 ; 8 R. R. 1034, 
IT. L. 


.‘—Mentd. Davis r. Lloyd (1844), 1 Car. & Kir. 
275 ; Vander J)ouckt r, Thclliisnon (1819), 8 O. B. 812; 
Loroux V. Brown (18.V2), 12 C’. B. 801 ; U. v. Povoy (1852), 
Dears. C. C 32 ; Stapylton r. Clough (1853), 2 E. & B. 
933 ; Papenniiok v. Bridgwater (1855), 5 E. & B. 166 ; 
Fenton v. Livingstone, Llvingst-one v. Ijiving^toiie (1859), 
5 Jur. N. 8. 1183 ; Bright r. Legerton (1860), 29 Beav. 60 ; 
Brook V. Brook (1861), 9 H. L. Cos. 193 ; A.-G. r. SlUem 
(1863). 2 H. & C. 431; Di Sora v. Phillipps (1863), 10 
H. L. Cas. 621 ; He Coppiii (1866), 2 Ch. App. 47 ; Smith 
V. Blakoy (1867), L. R. 2 Q. B. 326 ; Gaudet v. Brown, 
Cargo ox Argos, Geipel v. Ct'mforth, Tlie Howsons (1873), 
L. R. 5 P. C. 134 ; Rowdoy r. L. & N. W. Ry. (1873), 29 
L. T. 180; River Wear Comrs. v. Adamson (1877), 2 
App. Cas. 743 ; Re Goodman’s Trusts (1881), 17 (3h. D. 
266 ; He Lambert (188(»). 56 L. J. Ch. 122 ; Income Tax 
Comrs. for Special Purposes v. Pomsei, (1891] A. C. .531 ; 
11. V. City or London Court Judge [1892] 1 Q. B. 273 ; 
R. V. Brixton Prison Governor, He Porcival (1907), 76 
J. K. B. 619 ; B. v. Dibden, (1910] P. 57 ; Tucker r. 
Oldbury U. C., [1912] 2 K. B. 317 : Vachcr v. London 
Soc. of Compositors, [1913] A. 0. 107 ; Ward v. Pitt, 
Lloyd V. Pow'oll Dnffryn Steam (^oal Co., [1913] 2 
K. B. 130 ; He Vexations Aeiions Act, 1896, He 
Bonier, [1915] 1 K. B. 21 ; R. v. Naguib, 11917] 1 K. B. 
359 ; G. W. Ry. & Mid. Ry. v, Bristol Corpn. (1918), 
87 L. J. Ch. 414; Bourne r. Koano, [1919] A. C. 815; 
Thomson v. St. Catliarine’s College, Cambridge, etc., 


[1919] A. C. 468. 
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Part. V.— The Royal Prerogative. 


Sect. 1 .— NATURE AND UMITATIONS GENERALLY 

OF THE PREROGAUVE 


Sub-sect. 1. — ^Nature of the Prerogative. 

42. Origin ol pretogaUve— Common law.l— 
The prerogative of the King is a treatise of the 
common law, & not statute nor declaration by 
Parliament. — Anon, {circa 1647), Bro. N. C. 162 ; 
73 E. B. 913. 

43. Extent of prerogative — Applies to inland 
6c foreign trade.] — East Ini>ia Co. v. Sandys, 
No. 47, post. 

44 , Runs to colonies.] — A legatee of 

personal property, having been convicted of felony s 
was sent out to Botany Bay, where he was again 
convicted for penal offences, & administration 
having been gi*anted of his estate: — Held: the 
property was forfeited to the Crown. 

The prerogative of the Crown runs in the colonies 
to same extent as in England. — Re Bateman’s 
Trusts (1873), L. R. 1 5 Eq. 365 ; 42 L. .T. Ch. 663 ; 
28 L. T. 395 ; 37 J. P. 484 ; 21 W. R. 435 ; 12 
Cox, C. C. 447. 

45 , Ascertainment by law of colony 

in which question of prerogative arises.] — (1) Tlie 
prerogative of 14 le Crown with regard to aliens, 
must be determined by the laws of the particular 
colonies in which the questions arise, & not by the 
law of England, wliich is only to be looked at in 
order to determine who are, & who are not, aliens. 

(2) The droll d*aubawe became the law of Lower 
Canada, ^vith regard to aliens, on the ancient. 
French law being cstabli.shed there, by 14 Geo. 3, 
c. 88. 


(3) Tlie Judicial (Jommittee will not notice any 
alteration of rights that may have taken place 
between the parties in consequence of an Act of 
the provincial Legislature, but which does not 
appear on the record. — Donecjani v. Donegani 
(1835), 3 Knapp, 63 ; 12 E. R. 571 , P. C. 
Annotations: — As to (1) Refd. Re Adam (1837), 1 Moo, 
P. C. C. 460 ; A.-G. for Canada v. Cain, A.-G, for Canada 
V, GlUinla, [1906] A. C. 542. 

46. Classification of prerogatives.] — (1 ) The issue 
was whether the King could by WTit under 
the Great Seal when the good & safety of the 
kingdom demanded it command his subjects at 
their charge to furnish such number of ships, 
men & stores as he should tliink fit, & foi‘ such time 
as he should think lit : — Held : the imposition 
without Parliamentaiy authority was lawful. 

(2) The cliief prerogatives royal are : (a) the 
King may give laws to his subjects, & this docs not 
detract from him, when he does it in Parliament ; 
(6) to make peace & war ; (c) to create supreme 
magistrates ; {d) that the last appeal be to the 
King ; {e) to pardon offences ; ( / ) to coin money ; 
{g) to have allegiance, fealty & homage ; (7t) to 
impose taxes, without common consent in Parlia- 
ment (Crawley, J.). — R. v. Hampden, Ship 
Money Case (1637), 3 Stat e Tr. 826. 

Annotations : — As to (1) Refd. Robinson Gold Mining Co, 
V. AUiance Insce. Co., flOOl] 2 K. B. 919 ; Ke Petition of 
Bight, 11915] 3 K. B. 649 ; A.-G. v. De Keysor's Royal 
Hotel, [1920] A. C. 508 ; The Crown of Leon v. Admiralty 
Oomrs., [1921] 1 K. B. 695. OeneraJIly, Mentd. Stookdale v. 
Hansard (1840), 3 State Tr. N. S. 723. 


47. .1 — patent is good to make persons 

a corporation 6c to enable Hiem to enjoy 6c apply 
to trade all the privileges derived from being a 
body corporate. 

A monopoly not only grants to a person or 
corporation rights of trading, but seeks to restrain 
other persons & corporations of a freedom they had 
before or to hinder them in this lawful trade. 

It was an inherent prerogative of the Crown 
that none should trade with foreigners without the 
King’s licence. 

By declaring war the King can determine a 
public trade tliough settled by Act of Parliament. 

All subjecte are bound to take notice of the 
King’s Great Seal & Privy Seal. Tlio prerogative 
of the Crown applies both to inland trade & to 
foreign trade. 

The common law takes note of the law merchant 
which is part of the law of nations. 

’I'ho king is absolute master of law & peace & 
is the fountain of honour & may ennoble as many 
of his subjects as he pleases. — East India X3o. v. 
Sandys (Case of Monopolies) (1685), 10 State Tr. 
371 ; Skin. 1.32, 165, 197, 223 ; 2 Show. 366 ; 
90 E. R. 62, 76, 91, 103. 

48 . Imposition of tolls.] — The King can- 

not at his pleasure put any imposition upon any 
mercliandise to be imported into this kingdom, or 
exported, unless it be for advancement of trade 
and traffic. Such impositions so put cannot be 
demised cm* granted t-o any subject. 

AJtliough the King may prohibit any person in 
some cases with some commodities to pass out ot 
the realm ; yet tliis cannot be whoj’c the end is 
private, but whei’c the end is public. 

At common law no customs were paid but only 
for wools, wool-feUs, & leather. 

The subsidies of tonnage & poundage might 
be granted by the King so long as he lived. 

For the benefit of tlie subject, the King may make 
an imposition or toll within the realm to repair 
highways, bridges, & to make walls for defence : 
but then the sum imposed ought to be proportion- 
able to the benefit. — Customs, Subsidies Sc 
Impositions (1607), 12 Co. Rep. 33; 77 E. R. 
1314. 

49 . .] — No private individual has 

a right to fix a toll, which is a royal prerogative, 
although he may take a composition from indi- 
viduals. He may do so indeed by Act of Parlia- 
ment, & erect gates & stop passengers till a toll 
is paid. — Northam Bridge & Roads Co. v, 
London & Southampton Ry. Co. (1840), 6 M. & W. 
428 ; 1 Ky. 6c Can. Cas. 665 ; 9 Tj, .1. Ex. 166 ; 
4 Jur. 892 ; 161 E. R. 479. 


Annotations : — Mentd. R. v. Weat Ho© Highways Trustees 
(1846), 10 J. r, 405 ; Kx p. Potter (1867), 16 L. T. 350 ; 
R. V. iVench (1879), 4 Q. B. D. 607 ; West Riding JJ. v, 
H. (1883), 8 App. Cas. 781 ; Northam Bridge Co. v. R. 
(1886), 55 L. T. 769. 


50 , Prlsage.] — R. & Waller v. Hanger, 

No. 7, ante. 

51 . Appointment of officers to gauge 

imported articles.] — London Cobpn.^v. Long, 
No. 739, post. * 


PART V. SECT. 1, SUB-SECT. 1. 

d. Extent of prerogative — Applies 
to dll British JSmjnrc.]— -Whenever a 
demand may be properly sued for in 
the name of the Sovereign, the prero- 
gative right of the CYo^vn attaches in 
all portions of the British Empire 
subject to English law, irreepoctlve 


of the locality in which the debt 
arose & of the govt, in right of wldch 
It aooruod. — K, v. Sivkwbight (1896), 
34 N. B. R, 144.— CAN. 

44 i. Runs to ooZoniea.] — The 

prerogatives of the Oown exist in 
Briti^ colonies to the same extent 
as in United Kingdopi,- 


Bank V. R. (1888), 17 S. C. R. 657.- 
CAN. 

e. Removable only by 

Crown prerogatives can only be taken 
away by express statutory enaotmont. 
— ^MAurriMB Bank v. R. (1888), 17 
S. O. R. n67.--CAN, 
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62. When part of law of Ens^nd.]--BiioAD« 
foot's Oassi, No« 494, poaU 
58. Assignment ot prerogatives — By statutory 
authority*]^ — (1) In tho Charter establishing the 
Supreme Ot. of Judicature at Bombay, the follow- 
ing clauses on tho subject of appeaJs were con- 
tained “ And it is our further will & pleasure, 
that, in all indictments, informations, & criminal 
suits & causes whatsoever, the said Supreme Ct. 
shall have full & absolute power & authority to 
allow or deny the appeal of a party pretending to 
be aggrieved, & also to award & regulate the teinns 
upon which the appeal shall be allowed in such 
oases in which the Ot. may think fit to allow such 
appeal. & we do hereby also reserve to ourselves, 
our heirs & successors in our or their Privy Council, 
full power & authority, upon the humble petition 
of any person or persons aggrieved by the judg- 
ment or determination of the Supremo Ot. of 
Judicatui*e at Bombay, to refuse or admit his, her, 
or their appeal thereupon, upon such terms, & 
under such limitations, restrictions, & regulations, 
as we or they shall think fit, & to reform, correct, 
or vary such judgment or determination, as to us 
or them shall seem meet : ” —Held : there was 
no power to the Crown to grant appeals in criminal 
cases created or reserved by this Charter ; but 
the reservation was confined to civil cases only. 

(2) Although the Crown may not of its own 
authority part with any portion of its prerogative, 
yet, whore the Crown has acted under the authority 
of Parliament, ifi may part wit/h its prerogative : — ■ 
Held : under tho words of the Charter, that 
Charter liaving been granted by the Crown by 
force of an Act of l^arliamont, the Supreme Ct. 
had the sole & absolute power to allow or refuse 
permission to appeal in cases of alleged error of 
record in criminal cases ; & the Oown had pro 
tanfo delegated its prerogative. -K. v. Edu^jee 
Byramjee (1817), 5 Moo. P. C. C. 270; 3 Moo. 
Ind. App. 577 ; 13 E. II. 490 ; sid) nom. Parsee 
Murder Case, Ex p. Kduejepj Byramjee, 11 
Jur. 855, P. C. 

54. S,P. R. V. Alloo Paroo (1847), 5Moo. P. C. C. 
290 ; 3 Moo. Ind. App. 488 ; 13 E. R. 504 ; stih 
nom. Ex p, Anoo Paroo, 1 1 Jur. 857, P. C. 


Sub -SECT. 2. — Limitations op the 
Prerogative. 

A, hi General, 

55. Limited to prerogatives allowed by law.] 

— The King, by his proclamation, cannot create 
an offence which was not an offence before. 
The King hath no prerogative but that which the 
law of the land allows him. If an offence be not 
already punishable in the Star CJiamber, the 
prohibition of it by proclamation cannot make it 
punishable there. The King, for prevention of 


offences, may by proclamation admonish his 
subjects that they keep the laws ffo not offend 
against them. — ^raociAMATioNs’ Case (1611), 
12 Co. Rep. 74 ; 2 State Tr. 723 ; 77 E. R. 1352. 
Annataiion: — Mentd. Middleton r. Orofts (1736), 8 Atk. 

660. 

56. Must not be contrary to liberty of subject.] — 

Royal prerogative which tends to the high pre* 
judlce of the subject is not allowable. — W arram'a 
Case (1687), Moore, K. B. 239 ; 72 B. R. 653. 

57. .] — The ct. is cautious of extending the 

prerogative of the Crown, in such a way as to 
restrain the liberty of the subject, & his pow'er over 
himself his estate, further than the law will 
allow. — Ex p, Barnsley (1744), 3 Atk. 168; 
26 E. R. 899, L. 0. 

Annotations : — ^Refd. Ex p, Wrajfgr (1800), 6 Ves. 460 ; Ex p. 

Cranmer (1806), 12 Ves. 445. 

58. Crown cannot make contract limiting future 

power of executive action.] — During tho war neutral 
shipowners, being aware of tho liability of neutral 
ships to bo detrained in British ports, obtained an 
undertaking from the British Govt, that if they sent 
a particular ship to this country with a particular 
class of cargo she should not be detained. On the 
faith of that undertaking the owners sent the ship 
to a British port with a cargo of the stipulated 
kind. The British Govt, subsequently withdrew 
their undertaking & refused her clearance. On a 
petition of right for damages for breach of contract : 
— Held : the Govt.’s undertaking was not enforce- 
able in a Ct. of law, it not being within the compe- 
tence of the Crown to make a contract which wo^d 
have tho effect of limiting it.s power of executive 
action in the future, — ^K edeuiaktiebolaget 
Amphitrite V, R., [1921] 3 K. B. 500; 91 

L. J. K. B. 75 ; 120 1.. T. 63 ; 37 T. I.. R. 985. 

li, A. 9 regards Creation, Suspension, Dispensa- 
tion and Alter n1 ion of J.aws, 

Power to make or unmake laws — By proclama- 
tion.] — See No. 90, post. 

59. Power to dispense with laws — Before Bill 
of Rights, 1688 (c. 2).]-- Anon. (1513), 1 Dyer, 
52a; ])3^3PENSATions’ Case (1604), .Tenk. 307; 
Anon. C609), 12 Co. Rep. 30 ; Thomas v. Waters 
(1007), Hard. 442; "I'iiomas v. Sorrel (1073), 

1 Preem. K. B. 85 ; Goddbn v. Hales (1686), 

2 Show. 475. 

Sec, now. Bill of Rights, 1688 (c. 2). 

60. Power to alter laws without consent of Parlia- 
ment — Before Bill of Rights, 1688 (c. 2).] — Anon 
( 1429), .leiik. 97 ; York (Archbp.) & Sedgwick’s 
Case (1012), Godh. 201. 

See, now, Bill of Rights, 1688 (c, 2). 

C. As regards Taxation, 

61. Power to impose taxation without parlia- 
mentary sanction — Before Bill of Rights, 1688 
(c. 2).] — A.-G. V, Bates, Impositions’ Case 


PART V. SECT. 1, SUB-SECT. 2.— A. 

66 i. Limited to prcrogaHvca allowed 
by law ,] — Where tho greater rights & 
prerogatives of tiie Crown are in ques- 
tion, recourse must be had to the 

public law of tho Empire by which 
alone they con bo determined, but 

whore its minor prerogatives tk. 

interests are In question, they must bo 
regulated by the established law ot tho 
place whore tho demand was made. — 
A,-Q. & Black (1828), Stuart, 

K. B. 325— CAN. 


f. Croum can create legislative 
^aembly in -<^>^^ 11 /.)— The Crown, by 
its prerogative, can create a logislatlvo 
assembly In a settled colony, subordin- 


ate to Parliament but with supreme 
power within tho limits of tho colony 
for the govt, of its inhabitants. — 
KielTiBV V . Carson, Kent (1841), 
2 Nfld. L, R. App. 10.~NFLD. 

68 i. Crown cannot make contract 
limiting future potoer of executive action.] 
— The undertaking by a Minister of 
the Crown on behalf of tho Crown that 
the Oown by its representative will 
do a certain act at a future time 
conditional upon tho ooourrcnco In 
the meantime of an event yet uncor- 
tain is not one which H.M.*b responsible 
ministers have any power or authority 
to enter into so as to bind tho Crown. — 
A.-G. V. Goldsborouoh (1889), 15 
V. L. R. 638.— AUS. 


PART V. SECT. 1, SUB-SECT. 2.— B. 

g. Power to make or unmake laws — 
By Order in Council.] — H.M. has prero- 
gative powers to make laws for tho 

? ovt. or her subjects by Orders in 
Council. — R. V. Weaver G889), Udal, 
155.—FIJI. 

h. Power to dispense with laws — 
Abandonment of revenue.] — W. tm- 

S oitod certain cement, upon which a 
iity was leviable, Into a colony. 
The Govt, agreed to abandon tho 
duty & to allow tho cement to be landed 
free of duty : — Held : Govt, could not 
legally abandon a statutory source ot 
revenue. — Customs CoiiLKcrroR v. Cape 
CJbntral Railways, Ltd. (1889), 
6 S. C. 402.-^5. AF. 
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Constitutional Law. 


Sect, 1 . — Nature and limitations generally of the pre- 
rogative : SvJh-fiect, 2, C, 6b D , ; mh-seci. 3. Part 
VI. Sects, 1 6: 2 : Suh-sect, 1 .] 

(1310), 2 Slate Tr. 371 ; Exaction of Benevo- 
lence (1613), 12 Co. Rep. 119; R. Hampden, 
Ship Money Case (1637), 3 Slate Tr. 826 ; Say’s 
(Lord) Case (1639), Cro. Car. 524 ; Chambers v. ! 
Brumpeild (1641), Cro. Car. 601 ; Anon. (1664), | 
1 Sid. 218. I 

See, now, Bill of Rights, 1688 (c. 2), s. 1. 

02, Income tax.] — resolution of the 

Committee of the House of Commons for Ways & 
Moans, assenting to income tax at a certain rate 
for the ensuing financial year commencing Apr. 6, 
docs not either per se, or after adoption by the 
House of Commons authorise the Crown to levy 
on the subject the tax so assented to, before the 
tax has been actually imposed by Act of Paiha- | 
ment ; nor can the Bank of England, before the 
tax is so imposed by statute, lawfully deduct 
any income tax from the dividends payable by 
the Bank to a stockholder without the assent of 
the holder. — Bowles v. Bank of Engiand, [1913] 

1 Ch. 67 ; 82 L. .T. Ch. 124 ; 108 L. T. 95 ; 29 
T. L. R. 42 ; 57 Sol. Jo. 43 ; 6 Tax Cas. 136. 
Annotations Argyll v. I. 11. Comrs. (191H), 109 

L. T. 893 ; Gresham Life Asacc. Soc. r. A.-G., [1916] 1 

Ch. 228. 

See, now. Provisional Collection of Taxes Act, 
1918 (c. 3). 

D, By Statute, 

63. Magna Carta.] — Giles v, Grover, No. 
831, post, 

64. 25 Edw. 3, Stat. 5, c. 19.] - Giles v, 
Grover, No. 831 , post. 

66. 33 Hen. 8, c. 39.] — A.-G. v, ANOiiEW, No. 
833, post. 

Sec, also. Bill of Rights, 1688 (c. 2) ; Act of ! 
Settlement, 1700 (c. 2). | 

How far Crown bound by statutes.]- /S'cc Part 
IX., Sect. 5, sub-sect. 2, post. 


Si^H-.sECT. 3 . — Effect of Demise of the 

C’rown. 

66. On annuity by Sovereign — Binding on 
successors.] — King Henry VIII. grants to one an 
annuity for the exercise of the ollice of usher of 
the Privy Chamber to Prince Edward his son, in 
this cose if the service is not done, the annuity 
shall cease as well as it should if the service was 
to be done to King Henry VIIT. himself, & though 
by the death of King Henry VIII. & the prince’s 
accession to the Crown, the patentee was dis- 
charged by law from doing the service any longer 
to Edward when King, & by the death of King 
Edward he was discharged by law from doing the 
service at all after his death, yet he shall have 
the annuity, not only during the life of King 
Edward, but after his death, as long as lie the 
patentee himself lives, & tliis notwithstanding 


King Henry VIII. did not expressly bind his heij’s 
or successors in the grant of the annuity, but wholly 
omitted to mention them in the patent. In such 
a case a writ of execution shaD be granted to 
petitioner directed to the Treasurer & Chamberlain 
of the Exchequer.-— Wroth’s Case (1572), 2 
Plowd. 458 ; 75 E. R. 678. 

Annotations : — Consd. Tliomafi v. R. (1871), L. R. 10 Q, B. 31. 
Reid. Needier v. Winchester (1(114), Hob. 220 ; Howard’s 
Case (1627), Cro. Car. 59 ; Holland v. Fisher (1662), O. 
Bridg. 181 ; Foot v. Berkley (1670), 1 Vent. 8.3 ; Thomas 
V. Sorrell (1673), Freem. K. B. 86 ; R. v. Hornby (1694), 
6 Mod. Hep. .30; Banker’s Case (1695), Skin. uOl ; He 
Pering (1837), 2 M. & W. 873. Mentd. Cromwol’s Case 
(1601). 2 Co. Rop. 09 b. 

67. On dispensation by Sovereign — Not deter- 
mined by death of Sovereign.] — As to the dispensing 
power of the Crown & the distinction between 
mala in se & mala quia prohihiia, dispensation not 
determined by King’s death. — Thomas v. Sorrel 
( 1673), 2 Kob. 372, 791 ; 3 Kcb. 184, 223, 233 

1 Freem. K. B. 85, 137 ; Vaugh. 330 ; 84 E. R. 
233, 600, 665, 689, 694, Ex. Oh. 

Annotations : — Mentd. .Teveson v. Moor (1098), 12 Mod. Rop. 
262 ; Shaw v. Bull (1701), 12 Mod. Hop. .592; R. v. 
Papinian (1726), 2 Soss. Cas. K. B. 34 ; Kx p. Armitage 
(1750), Anib. 294 ; Muskott v. Hill (1839), .5 Bing. N. C. 
694 ; Wood v. Loadbitter (1845), 13 M. & W. 838 ; Wasli- 
bourno e. Burrows (1847), 16 L. J. Ex. 266 ; Taplin v. 
Floronco (1851), 10 0. B. 744 ; Congrevo r. Evotts (1854), 
10 Exch. 298 ; Bailoy v. Stephens (1862), 12 C. B. N. S. 91 : 
L. C. C. V. Dimdas, fl904] P. 1 ; Warr v, L. i\ C., [1904] 

1 K. B. 713; Smith r. Colbourtio, 11914] 2 CJ». 533; 
British Actors Film Co. Glover, [191 8 J 1 K. B. 299. 

68. On bond to Sovereign — Subsisting to suc- 
cessors.] — bond to the King in his political 
capacity subsists to bis successor. Wliereas a 
writ of scire facias issued against deft-., ni)on liis 
not having performed the condition of a bond 
entered into by him, A P., in the penalty of 11500 
to her late Majesty Queen Ann, Jut heirs, exors., 
&; administrators,* to which, upon rules given, 
deft. apy)earcd, & i)ut in a demurrer, k his Majesty’s 
A.-G. having joined in the same Held : the bond 
having been given to her late Majesty in her 
political capacity, the same subsisted to his present. 
Majesty as her successor, k t-lierefore the di'murrer 
should be over-ruled. — R. v, Bradford (1 71'!), 
Dick. 24 ; 2 Ld. Raym. 1327 ; 21 E. R. 175. 

69. On appointment of justices — Names added 
to schedule in commission after death of Sovereign.] 
— The Crown Office Act, 1877 (c. 41), does not 
authorise the addition of names to a (_)omnnssion 
of Oyer and Terminer or of Gaol I)elivery, A no 
mere Commission t.o act as a .Tuslico of the l\‘ace, 
can confer the jurisdiction of those Commissions. 

Conviction quashed as being corarn 7ion judice, 
some of the convicting justices sitting only by 
virtue of their lames being added, after the demise 
of the Crown issuing a (commission, to a schedule 
in that Commission. -R. r. Holdich (1920), 
15 Cr. App. Rep. 122 ; 37 T. L. R. 300, C. C. A. 

Sec, also. Succession to (’rown Act, 1707 (c. 41, 
s. 5) ; Demise of Crown Act, 1727 (c. 5, s. 7) ; 
Demise of Crown Act, 1830 (c. 43) ; Demise of 
Crown Act, 1901 (c. 5). 


PART V. SECT. 1, SUB-SECT. 3. 

k. On contract respecting con- 
struHion of public V}ork.}—An action 
arlHlng out of a contract for the lilre 
of horsoH to bo used in the construction 
of a public work lies against the execu- 
tive authority of the Dominion, k is 
not affoctod or defeated by the demise 


of the Crown. — Johnson v. R. (1903), 
8 Exch. C. R. 360 ; 24 C. L. T. 2.— 

CAN. 

1. On status of justices.]— A justice 
had been for many years on tbe com- 
mission of the peace & was in the 
fresh commission issued since the 
accession of King Edw. 7, but had not 


taken afresh tlie oaths of allegiance & 
office after the death of the Queen : 
he liad attested an affidavit of debt : — 
Held : the ct. could not inquire, upon 
u question of the validity of sucli 
affidavit, into defects of bis qualifi- 
cation.- -He Cardew', Ex p. Bank of 
Australasia (1900), 10 qJL. J. 176. — 
AUS. 
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Part. VI. — The Crown in relation to the Executive. 


Sect. l.-IN GENERAL. 

70. Sovereign acts by executive officers — 
Formerly might have acted himself.] — The 

Offences at Sea Act, 1530 (c. 16), directs a com- 
mission to be made by the Chancellor to certain 
persons. Although there be no Cliancellor, the 
Keeper of the great Seal may do it ; if there be 
neither Chancellor nor Keeper of the great Seal, 
the King may make such a commission. This 
Statute concerns Covernment ; it was made only 
for the ease of the King, & not to take from him 
the power of Government, which God, Nature, 
Birthright & the Common Law have given him. 

So of the Patent for Alnage, notwithstanding 
stat. 35 H. 6, c. 5, which ordains it to be granted 
by the Treasurer. So of the King’s Patent for 
Plurality of Benefices without the Archbishop’s 
dispensation, notwithstanding stat. 25 lien. 8, 
o. 21, So for the appointment of sheriffs, not- 
withstanding the stat. 9 Edw. 2. These things 
concern the Government of the public ; <fe before 
these statutes the King might of himself do all 
the matters afore.said ; & so he may at this day. — 
Anon. (1501 ), Jenk, 225 ; 145 E. R. 150, Ex. Ch. 

71. Right to subjects’ services —General rule.] 
— ’Phe King ha.s a nat.ural interest in every subject 
Sc may compel him to servo in any function in 
which he shall judge him capable. — K. v. IjAHWooi) 
(l(i91), 1 J.d. Raym. 29 ; 12 Mod. Kep. 07 ; Comb. 
315 ; Skin. 574 ; 1 Sfdk. 107 ; 3 Salk. 133 ; Cartli. 
300 : 91 E. K. 910. 

.‘--Distd. K. r. (Iro.svenor (1 7411), 1 Wils. 18. 
Refd. London v. VanacktT (10!)U), Carth. 480; R. 

V. Aldboronirk Boroin?li (1712), 10 Mod. Rop. 100 ; Evans 
r. Rarrlson (1762), Wilm. l.‘I0 ; R. r. Walker (1817), G 
M. & S, 277 ; l\. v. Westwood (182r»), 4 B. & O. 781; R. v. 
Westwood (18:10), 7 Biiiff. 1. Mentd. Johnston v, Wilson 
(1741), 7 Mod. Rep. MCk 

72. As member of House of Lords.] — 

Qukrnsberry’s (Duke) (’aspj (1719), 1 P. Wins. 
5S2 ; 2 Eq. (^as. Abr. 707 ; 24 K. R. 527. 
win notations : — Refd. Duff r. Atkinson (180:D. 8 Ves. .577. 
Mentd. StnJr v. (1827), 1 Bli. N, H. 002 ; Egrorton v. 

Brownlow (1853), 4 H. L. Ciis. 1. 

73. As head-borough.] — A younger 

brother of the corpn. of the Trinity-i louse is not 
exempt from serving the olTice of head-borough. 
^Tie otlice of constable may be served by deputy. 
The Crown may grant exemptions from serving 
offices oi‘ this sort, provided a sufficient number of 
persons be loft to serve them. — R. v. (h.AiiKE (1787), 
1 Term Rep. (179 ; 99 E. R. 1317. 

uinjiotdiion : — Mentd. R. v. Booth (1848), 12 Q. B. 884. 

74. — — As member of Parliament.] — Every 
person who is returned to Parliament is bound by 
the law of the land to serve Sl it has been argued, 
& seemingly on probable grounds, that lie may 
be compelled to serve (EiiLENBOROUGii, C.J.). — 
Morris p. Burdett (1813), 2 M. Sc S. 212; 1 
Camp. 218 ; 105 E. R. 301, N. P. 

Annotation: — Refd. Davies v. Konsinffton (1874), L. R. 9 
C. P. 728. 

Sec, further. Parliament. 

75. Power to exempt subject from services.] — 

R. V. Clarke, No. 73, ante. 


Sect 2.— APPOINTMENT AND REMOVAL OF 
EXECUTIVE OFnCERS. 

Sub-sect. J. — Public Officers and Servants. 

76. Public officers & servants generally — 
Suspension of— Though appointed for iife.] — 


Prerogative of the King by letters patent , to suspend 
a public officer, thougli the office is granted for 
life. After suspension the officer is entitled to 
receive the salary, but not to exercise the functions, 
of the office. — Slingsby’s Case (1080), 3 Swan, 
178; 30E. R. 821. 

77. Dismissal at pleasure of Crown — 

Colonial servant — Office held during pleasure.] — 

The office of Commissioner of Crown Lands, in 
New South Wales, created by the Act of the 
Legislature of that Colony, 4 Will. IV., No. 10, 
is not a patent office, thougli made under the (Jreat 
Seal of the Colony, witliin the meaning of the 
Colonial Leave of Absence Act, 1782 (c. 75) ; 
but is an offico licld durante bene ylacHo, Sc there is 
no right of appeal to the Queen in (’ouncil under 
that statute, from an Order of amotion from such 
office by the Governor-General Sc Executive 
Council. 

The Colonial Leave of Absence Act, 1782 (c. 75), 
applies only to offices lield by patent, for life, or 
for a certain t/crm. 

The Judicial Committee have no jurisdiction 
to take into consideration the proprii>ty of the 
dismissal of a public servant by a Governor- 
General of a Colony from an office held during his 
pleasure, unless the matter is expressly referred 
to them by the Crown . — He New South Waijcs 
(Governor-(ieneral & Executive Councu.), 
Ex p. Robertson (1858), 11 Moo. P. C. C. 288 ; 
8 State Tr. N. S. 1005 ; 1 4 E. R. 704, P. C. 
Annotation : — FoUd. lie Sroe Mohun Ghutiiok (1870), 13 

Moo. Ind. App. 343. 

7g, j — A (kffonial Govt, is on 

the same footing as the Home Govt, as to the 
employment Sc dismissal of servants of tlje (’rowm ; 
& in the absence of special contract they hold their 
offices during the x>Ieasure of the Crown. 

IVhere A. during the absence on leave of B. 
was gazetted to act temporanly in his office Sc 
was dismissed before B.’s leave expired ; — Held ; 
A. Jiad no cause of action.- -Shenton ?’. Smith, 
[1895] A. (I 229 ; 64 J.. .1. P. C. 119 ; 72 L. T. 
130 ; 43 W. R. 637 ; 11 R. 375, P. C. 

Annotations : — CODSd. & Folld. Dunn v. R., [1890] 1 Q. B. 

116. Folld. Be Halos’ PotlUon of Right (1918), 31 T. L. R. 

341. Reid. Fisher r. Steward (1920), 36 T. L. R. 395. 

79. Unless restricted by 

statutory provisions.] — The Crown has by law, 
wliethei* in England or New South Wales, power 
to dismiss at pleasure eitiier its civil or military 
officer, a condition to that effect being an implied 
toim of the contract of service except where it. is 
otherwise expressly provided: — Held: certain 
provisions of the New South Wales Civil Service 
Act of 1884, being manifestly intended for the pro- 
tection Sc benefit of the officer, arc inconsistent 
with such a condition Sc consequently restrict the 
power of the Crown in that respect. — Gould v, 
Stuart, [1896] A. 0. 575 ; 65 L. J. P. C. 82 ; 
75 L. T. 110 ; 12 T. L. K. 595, P. C. 

Annoiatifms : — Consd. Young v. AdamH, (18981 A. C. 469 ; 

Young V. Wallor. [1898] A. C. 661. Refd. Hollinshood v. 

Hazleton, 11916] 1 A. C. 428 ; Donning v. Hecrotary of 

State tor India in Council (1920), 37 T. L. R. 138. 

80. Notwithstanding contract of 

service for fixed term.] — SeniJblc : a contract of 
service with the Crown for a fixed term of years is 
determinable at the pleasure of the Crown. — De 
Dohse V, R. (1886), 66 L. J. Q. B. 422, n ; 3 T. L. R. 
114, H. L. 

Annotations : — Folld. Dunn v, R., [18961 1 Q, B. 116 ; Hales 

V, R. (1918), 34 T. L. R. 689. Refd. Oonkl r. Stuart, 
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Sect 2. — Appointment and removal of executive 

fl896] A. C. 575 ; llaphael Steamship v. Brandy (1911), 

105 lu T. 116 ; Leaman V. R.. [1920) 3 K. B. 603. 

81. Notwithstanding contract for 

termination by notice.] — There is a custom that a 
servant of the Crown retains his employment only 
during the pleasure of the Crown, & even if a 
special contract to the contrary could be proved 
it could not bind the Crown. — Hales v. R. (1918), 
34 T. L. R. 589, C. A. ; affg, S. O. svb nom. 
Tie Hales’ Petition of RiaHT. 34 T. L. R. 341. 
AnnoiMion : — Reid. Fisher v. Steward (1920), 36 T. L. R. 

395. 

82. .] — A Crown servant » 

against whom no misconduct is alleged, is liable 
to dismissal at the pleasure of the Crown without 
notice, even if the form of agreement under which 
he has been engaged implies that except in case of 
misconduct the engagement can be terminated 
only by notice. — Denning v. Secretary of State 
FOR India in Council (1920), 37 T. L. R. 138. 

88. Unless otherwise provided for 

by statute.] — Servants of the Crown, civil as 
well as military, except in special cases where it is 
otherwise provided by law, hold their offices only 
during the pleasirro of the Crown. — Dunn r. R., 
[1896] 1 Q. B. 116 ; 05 L. J. Q. B. 279 ; 73 L. T. 
695 ; 60 .1. P. 117 ; 44 W. R. 213 ; 12 T. L. R. 
101 ; 40 Sol. Jo. 129, C. A. 

Annotations: — Folld. Hale? v. R. (1918), .34 T. L. R. 589 ; 

Denning r. Secretary of Stat4) for India in Connell (1920), 

37 T. L. R. 138. Apld. Leaman v. R., [1920J 3 K. B. G63. 

Refd. Gould r. Stuart, [1896] A. C. 576 ; Dunn v. 

Macdonald, [18971 1 Q. B. 401 ; The Raphael v. Brandy 


(1911), 80 L. J. K. B. 1067 : Hollinahead e. Hasleton, 

[1916) 1 A. C. 428 ; Fisher v. Steward (1920), 36 T. L. H. 

395. 

Action for wrongful dismissal of.] — See 

Public Authorities & Public Officers. 

84. Military officers — Dismissal at pleasure of 
Crown.] — The Secretary of War is not personally 
responsible for everything said or done by a Regi- 
mental Board of Inquiry ; when a Board of 
Inquiry is appointed it is their duty to conduct it 
according to established rules, and if they do 
not do so, primd facie t the responsibility rests upon 
them ; unless it is shown that not mere irregu- 
larities, but errors inconsistent with substantial 
justice, were brought to the personal knowledge of 
the Secretary for War. 

Senible : the Secretary of State for War could 
only give evidence of the grounds of his 
recommendation to Her Majesty by first obtaining 
the permission of Her Majesty, as without that 
permission his oath as a Privy Councillor would 
have precluded his doing so. 

If a public servant does an act in the honest 
discharge of his public duty he is re^onsible to 
his Sovereign, but not before a jury. Tme removal 
of an officer under such circumstances by the 
Secretary for War is not a judicial act at all. It 
is an exercise of the pleasure of the Sovereign 
through a high officer of State. The Sovereign 
has the power of dismissing any officer. He 
receives his commission from his Sovereign & 
holds it at his pleasure, & it is in the will of the 
Sovereign to withdraw it. It is the will of the 
Sovereign to exercise that power through respon- 


PART VI. SECT. 2, SUB-SECT. 1. 

81 i. Public officers servants 

gen€raUy- IHsmissal at pleasure of 
Crown-" N oUdlhstandinu contract for 
ierminaiion Irj/ notice.]- -Hucuiks v. 
Kkcrktauv of Stato for India in 
Council (1871), 7 B. L, R. 688.— 
IND. 

83 i. — - Unless otherunse 

provided for by statute.} — Tho Crown 
lias power to dismiss its servants at 
will & no authority representing the 
Crow'n is able in the employment of 
persons in the service of the Crown to 
contract with them so as to deprive 
the CYown of tho enjoyment of that 
power. Such power can only bo 
excluded & restricted by an Act of the 
Legislature. — -Voss v. Skcrbtary of 
Static for India (1906), I. L. R. 33 
Calc. 669.' -IND. 

m. Without prior 

notice.] — Tho Crown can legally dismiss 
its servants at its pleasure without 

E rior notice to thorn. — Joyce v. 
IRSKINE, [1866] F. N. D.— S. AF. 

n. — ^Allison 

V, Colonial Government (1882), 
3 N. L. R. 159.— S. AF. 

O* - ■ ■■ — j Ti Vtce I’, 

Colonial Government (1890), H 
N. L. R. 176.— S. AF. 

p. Without cause 

assigned.] — A servant of tlie Crown is 
liable io dismissal without cause 
assigned. — R am Daa IIazra v. Secre- 
tary OP State for India (1912), 

18 C. W. N. 106.— IND. 

q. Absence of special 

contract.] — colonial govt, is on tho 
same footing as the Imperial Govern- 
ment as to the employment 6c discharge 
of secants of the Crown, &, in the 
absence of special contract, they hold 
their office during the pleasure of tho 
Crown. — Barnes v. Newfoundland 
Government (1876), G Nfld. L. R. 
89.— NFLD. 

r. .] — Skelton v. 

Newfoundland Government (1888), 
7 Nfld. b. R, 243.— NFLD. 


.. — Authority to enter 

into specif il cofitract.l — The Adminis- 
trator’s commission of July 4. 1900, 
empowering him to take all such 
measures 6c to make & enforce such 
laws OH he might deem necessary for 
the peace, order & good govt, of the 
Transvaal, did not authorise the 
engagement of a civil servant upon, 
terms that tho latter should not bo 
liable to be dismissed at will. — Sheard 
V. A.-G„ [1909] T. S. 659.— S. AF. 

t. Civil Service Act, 

1884.] — Under the above Act. the 
Crown has no longer tho right to 
dismiss a civil servant, at its pleasure, 
for raisoonduct ; a dismissal can only 
take place after the procedure provided 
for by tho Act has been observed. 
— Stuart v. Gould (1895), 16 

N. S. W. L. R. 132 ; 11 N. S. W. W. N. 
175.~AUS. 

a. ^ 1 — Except in 

coses of misconduct, the above Act 
docs not restrict tho prerogative right 
of t.he Crown to disiniss its servants 
at pleasure. — ^ADA3f8 v. Youno (1898), 
19 N. 8, W. L. R. 325 ; 15 

N. S. W. W. N. 121.— AUS. 

b. Officers of Educatifm 

Department- ■'Public Services Act, 1890.] 
— ^An officer of the Education Depart- 
ment is on officer of H.M., who may, 
like any other officer of H.M., bo 

dismissed without notice, by the 
exeroiso of H.M.’s will & pleasure. 
H.M.’s will & pleasure may be made 
known in tho cose of officers in such 
department by dismissal by the 
Public Service Board with tho consent 
of the Govemor-ln-Counoil, though no 
intimation to tho officer of the mton- 
tion of the Board to deal with the 
matter has been given, & no communi- 
cation to the officer of the result has 
been made. — ^MATnNaLEY v. R. (1895), 
22 V. L. R. 80.— AUS. 

0 . Public Services Ad, 

1902.] — There Is no right to dismiss 
an officer at will or otherwise than in 
accordance with the procedure pre- 
scribed in the above Act : — ^Williams 
V. COBOfONWKALTH (1907), 5 C. L. R. 


d, Though servant not 

appointed under Hoyal Warrant or 
Commission — Povjcr entrusted to Gov- 
ernor.] — Tho Crown has tho power to 
dismiss summarily any public servant 
who bolds office during the ploosuie 
of the Crow’n, even though such servant, 
has not been appointetl under Royal 
Wan’ant or Commisplon, & such power 
is usually entrusted to the Governor. — 
Faure V. Colonial Secretary, 
[1880] F. 82.— S. AF. 

— — not affected 

try statute. Y—MAhvmM v. Railways 
COMR. (1904), T. S. 947.- S. AF. 

f. — — Concurrence of 

Parliament.] — In the case of tho 
removal of an officer under Act 32, 
1805, 8, 35, there must be a ooncurronce 
in such removal by both Houses of 
Parliament, but wliere such oouour- 
renco has been given tho ct. cannot 
inquire whether the reorganisation of 
the dept, to which the officer belonged 
was necessary or conduced to greater 
sufficiency or economy.— -Cordero y 
V. COLONIAL Government (1907), 
24 S. C. 634.— S. AF. 

g. Appointment to statutory 

office.] — If a person is appointed by the 
CTown to an office to tho holder of 
which rights are given by statute, 
there is a oontraot by tho Crown with 
the holder of the office that ho sheffi 
hold it upon the terms which the 
statute prescribes. — Coker v. R. 
(1896), 16 N. Z. L. R. 193.— N.Z. 

84 i. Military offtcera — Dismissal at 
pleasure of C'rcnvn.]— King v. Secre- 
tary OP State for India (1908), 
16 C. W. N. 486.— IND. 

h. Interpreter of Supreme Court .] — 

The Interpreter of the Supremo Ct. 
is an officer of that ot. 6c holds office 
during pleasure of Crown. — 

Faure v. Colonial SEcmsTARY, [1880] 
F. 82.-HB. AF. 

k. Police — PoHoe Ad, 1868.1 — 
Under the above Act a constable holds 
office during pleasure of the Crown. — 
Ryder v, Foley (1906), i O. L. R. 
422.— AUl. 
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sible servants of the Crown, & they are not respon- 
sible for its exercise before a jury. — Dickson v. 
OOMBBBMBRB (Viscount) (1863), 3 P. & P. 627, 

ArmotaU^^ Grant v. Secretary of State for 

’ ^/?*-J**n?* Dawkins v. Paulet 

(186&), L. Jl. 5 Q. B. 94. 

35 , — ,] — X. was in 1846 appointed by 

a letter of the Idien Under-Secretary at War to the 
permanent medical charge of a military prison 
on the condition, first suggested by T., that he 
should forego all future cl^m to promotion. T. 
was afterwards appointed to another district 
office, on the abolition of which ho received promo- 
tion ; he was in 1874 deprived of the medical 
charge of the prison & compulsorily retired on 
half pay. T. then filed a petition of right to which 
the Attorney- General demurred. 

Held : T. bein^ a military officer could only 
be appoin^d subject to the rules & regulations 
of the service, & was liable to dismissal or removal 
at any moment at the pleasure of the Crown ; 
& the demurrer must be allowed. — Re Tufnell 
(1876), 3 Ch. D. 164 ; 45 L. J. Oh. 731 ; 34 L. T. 
838 ; 24 W. R. 916. 

AnrwtcUioTia : — Conid. Grant v. Secretary of State for India 

Mentd. Cooper t>. R. (1880), 

86. .] — In an action against the 

Secretary of State for India the claim stated 
pltf. accepted a commission in the military service 
of the Past India Co. upon the basis & faith of 
the customs, laws, regulations, provisions of the 
Co.’s service, which were that an officer entering 
the service should continue therein so long as he 
was pliysically mentally efficient, & that, before 
the removal of any officer from any appointment, 
he should be made acquainted in writing with the 
accusation preferred against him, & should be 
summoned to make his defence, having a reasonable 
time allowed him for that purpose, & that pltf. 
was compelled to subscribe to a military fund to 
provide for widows & orphans of officers, & that 
if he had continued in the service his widow would 
have been entitled to an allowance out of a fund 
called “ Lord Clive’s Fund ; ” that after the 
Indian forces had been transferred to the Crown 
he, while in the performance of military duty, & 
in all respects physically & mentally competent to 
perform any duties which were or might be re- 
quired of him, was, without any charge of mis- 
conduct, called upon to retire from the service, 
in pursuance of a general order made by the 
Governor- General of India with the sanction of 
deft., by wliich order unemployed officers ineligible 
for employment by reason of clear misconduct, or 
proved physical or mental inelficicncy, etc., 
might be required to retire upon a pension ; &, 
upon his declining voluntarily to retire, he was 
compulsorily placed upon the pension-list ; & 

the fact of liis removal to the pension-list was 
notified in the usual way by a general order of the 
tommander-in-Chief published in the Gazette : — 
ffe/d : the claim disclosed no cause of action, for 
the Crown, acting by deft., had a general power of 
msmissing a military officer at its will & pleasure, 
& deft, could make no contract with a military 
officer in derogation of such power, &; the customs, 
^^fifffia'tions, etc., relied on by pltf. must be taken 
to be always subject to it, & incapable of super- 
seding it, & further the publication in the Gazette 
was an official act under the authority of the Crown, 
for which deft, could not be responsible in an 
action for libel. — Grant v. Secretary of State 
India (1877), 2 C. P. D. 446 ; 46 L. J. Q. B. 
681 ; 37 L. T. 188 ; 26 W. R. 848. 

Tho Raphael ». Brandy (1911), 80 

U J. K. B. 1067, 


87. -De Domse V. R., No. 80, ante. 

88. Dunn v. R., No. 83, ante. 

Action for wrongful dismissal of J — See 

Public Authorities Pubtjc Officers ; Royal 
Forces. 

Naval officer — ^Action lor wrongful dismissal of.] 

— See Public Authorities & Public Officers; 
Royai> Forces. 

89. Army nurse — Retirement before time for 
superannuatlon.]--RYAN r. R. (1904), 48 Sol. Jo. 
674. 

Scet generally^ Royal Forces. 

Actions against public officers and servants.] — 
See Agency, VoL I.,pp. 654-057; Public Author- 
ities & Public Officers. 

Salaries, pensions, allowances, etc. of public 
officers generally.] — See Public Authorities 41c 
Public Officers; Revenue, 

Whether assignable or liable to be taken 

In execution.] — See Choses in Action, Vol. VIII., 
p. 436, Nos. 135 ct seq., & Execution. 

Compensation for abolition of office.] — See 
Public Authorities & Public Officers. 


Sub-sect. 2. — Judicial Officers. 

Appointment.] — See Part IX., Sect. J , post. 

90. Duty to attend — Forfeiture of office.] — 

(1) A grant by the Grown of the office of steward 
of the manore of M. B. & n. is sufficiently certain 
without saying in what county tJie manors lie ; 
but tho grantee in pleading must name the county, 
&; if 71071 concessit be pleaded, may show by evidence 
what manor was granted ; but if Oie other party 
demand oyer of the letters patent, Ac demur, it 
must be adjudged against liim, for it is matter of 
fact what manor shall pass. 

(2) A grant by the King of an office from a day 
past, although void for the time past, is good for 
the future, Ac begins by the grant. 

(3) Rules concerning abbreviations & incon- 
gruous writings in grants. 

(4) When an office concerns the administration 
of justice, or the commonwealth, & the officer 
ex officio, or of necessity, ought to attend without 
any demand or l equest, 7W7i user, or non attendance 
in ct., is a forfeiture of tlie office ; but when the 
officer need not attend, or exercise his office, but 
on demand or request made, non Tjiser is no cause 
of forfeiture, unless there has been a request & 
a subsequent neglect. — Shrewsbury’s (Earl) 
Case (1610), 9 Co. Rep. 42a ; 77 E. R. 793. 

Annotations : — Aa to (2) Reid. R. v. Kemp (1695), Comb, 334 ; 
Doe d. Devine v. WUson (1855). 10 Moo. P. C. C. 602. 
Aa to (4) Consd. R. v. Wells (1767), 4 Burr. 1998. Refd. 
11. V. Larwood (1694), 1 Salk. 167 ; R. v. Dallivos (1705), 
2 Ld. Kayra. 1232 : H. v. Ponsonby (1753), 1 Keny. 1. 
Oenerally, Mentd. Foster v. Jackson (1615), Hob. 52 ; 
Snry v. Pigot (1026), Poph. 166 ; Tyflyn v. Wingfield 
(1633>, Cro. Car. 325 ; Ilolmos’s Case (1634), Cro, Car, 
376 ; Cooper v. St. John (1648), Sty. 130 ; Lyn v. Wyn 
(1665), O. Brldg. 122 ; R. v. KnoUys (1693), 1 Ld. Raym. 
10 ; Vaspor v. Edwards (1701), 12 Mod. Rep. 668 ; ELunt 
V. Bourne (1702), 1 Coni, 124 ; Keble v. Hiokeringell 
(1707), Kel. W. 276 ; Peak v. Bourne (1732), 2 Stra. 942 ; 
Hambly v. Trott (1776), 1 Cowp. 371 ; Rafael v. Verelet 
(1776), 2 Wm. Bl. 1055. 

91. Removal on misconduct — Complaint in 
House of Lords — Criminal complaint.] — Pox’s 
Case (1805), 45 Jx)rds Journals 181, 203. 

92 . Right to appear.] — Barring- 

ton’s Case (1830), 62 Lords Journals 599. 

93. Complaint In House of Commons.] — 

Abinger’s (Lord) Case (1843), 66 Hansard 8rd 
Series 1037. 

Actions against.] — See Libel & Slander ; 
PUBTJO AUTHOUmBS & PUBUC OFFICBRa. 
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Sect. 8.— EXECUnVE DOCUMENTS. 

94. General rule— Subject bound by Great & 
Privy Seat of King.] — East India Co. v, Handys 
(Case of Monopolies), No. 47, ante, 

05. Proclamations — Cannot make or unmake 
law — May call attention to existing law.] — 
Proclamations’ (.ase, No. 56, ante. 

90 ^ — The object of a procla- 

mation is to make known the existing law, & it 
can neither make nor unmake law. — lie Graze- 
brook, Exp, Chavasse (1865), 4 De G. J. & Sm. 
665 ; 6 New Rep. 6 ; 34 L. J. Bey. 17 ; 12 
L. T. 249 ; 11 ,Tur. N. S. 400 ; 13 W. R. 627 ; 
2 Mar. L. 0. 197 ; 46 E. R. 1072, L. C. 

Annotationa : — Mentd. The Helen (1805), L. II. 1 A. & E. 1 ; 
Austin Friars Steam Shipping Co. v Struck, [1905] 2 
K. B. 315 ; Connelly V. Slber>^1905), 09 J. P. 115 ; Caine 
V. Palace Steam Shipping Co., [1907] 1 K. B. 670. 

97. Must be under Great Seal.] — 

Royal Proclamation is not binding unless it be 
under the Great Seal, & therefore it ought to be so 
pleaded. — K eyley v. Manning (1630), Cro. Car. 
180 ; 79 E. K. 758. 

98. Construction of — Trading with Enemy 

Proclamation.] — Whether any given transaction 
is “ supplying to ” the enemy or “ obtaining from 
them “ goods, wares or merchandize ” witlnn 
the Royal Proclamations under the Trading with 
the Enemy Act, 1914 (c. 87), is a question of law 
for the .Judge. 

In construing such Royal Proclamation the ct. 
will look at tlie recital only if it tliinks there is an 
ambiguity in the words of the operative pai*t. — 
R. V. Oppenheimeu Oolbeck, [1915] 2 K. B. 
755; 84 L. .7. K. B. 1760; 113 L. T. 383; 79 
.1. P. 383; 31 T. L. R. 369; 69 8ol. Jo. 442 ; 
26 Cox. C. C. 39 ; 11 Or. App. Rep. 14(J, C. O. A. 

Trading with enemy,] — aSVc. generally, Aijens, 
Vol. II., pp. 169 et seq. 

Prerogative of the Crown to create, alter, or 
suspend law.] — See Part V., Sect. 1, sub-sect. 2 B, 
ante. 

99. Sign manual — Necessity for counter signa- 
ture by Lords of Treasury or Secretary of State.] — 

A sign manual not countersigned by the Lords of 
the Treasury, nor by a Secretary of State, is not 
good. — V ernon v. Benson (1723), 9 Mod. Rep. 47 ; 
88 E. R. 307. 

100. Order in Council — Based on erroneous con- 
struction of statute — Cannot impose obligation nor 
add new exemption.] — An Order in Council, which 
is based on an erroneous construction of a statute, 
cannot impose a new obligation, nor add a new 
exemption. — T hsj Earl of Auckland (1861), 
1 Lush. 104 ; 30 L. .T. P. M. & A. 121 ; 3 L. T. 
786 ; 1 Mar. L. C. 27 ; affd. 1 Lush. 387, P. C. 
Annotations : — Consd. The Vosta (1882), 7 P. D, 240. Befd. 

The Cayo Bonito, [1903] P. 203. Mentd. The Stettin 
(1863). Brown. & Lush. 199 ; The Hanna (1860), L. II. 1 
A. & E. 283 ; General Steam Navlgatiou Co. v. British & 
Colonial Steam Navigation Co. (1869), L. U. 4 Exch. 238 ; 
The Moselle (1874), 32 L. T. 570 ; The Bristol City, [1902] 
P. 10. 

Power to prescribe or alter law administered 

in Prize Court.] — See Prize Law A Jurtsdiction. 


Seci’. 4.— OFnCIAL SECRETS. 

101. What are oiUcial secrets — Information 
obtained through position as public servant — Not 
entrusted in confidence to such servant.] — C. a 

clerk in the War Office, handed to H. a director 
& secretary of a firm of tailors, copies of documents 


containing particulars of contracts between the 
War Office & contractors for army officers’ clothing. 
Pj'oceedings were taken against C. & H. by 
summons under the Official Secrets Act, 1911 
(c. 28), in regard to the communication A receiving 
of the information. 

The case was heard at the Westminster Police 
ct., & the magistrate dismissed the summons. 
Later the prosecution received the direction of the 
A.-G. to prefer this indictment against 0. & H. 
Held : there was evidence that 0. having in his 
possession information which he had obtained 
owing to Ins position as a person who held office 
under his Majesty, communicated it to a pereon 
other than a person to whom he was authorised 
to communicate it. It was not necessary to show 
that the documents had been entrusted specially 
in confidence to 0., but it was sufficient if it was 
shown that he obtained the documents owing to 
his position as a person who held office under liis 
Majesty. Where there was no ambiguity in the 
enacting part of the statute the words could not 
be altered or limited merely by the title “ Official 
Secrets,” but, even if this could be done, there was 
evidence that these documents were official 
secrets. Official Secrets Act, 1911 (c. 28), s. 2, 
applied to any document or information of an 
official character which had bec'ii obt/aiued by a 
pei'son holding office under his Majesty, provided 
that he communicated it to some person to whom 
he was not authorised to communicate it. — R. r. 
Crisp & IIomewood (1919), 83 J. P. 121 . 

102. Plans not relating to or used in pro- 

hibited place.] — The Official Secrets Act, 1911 
(c. 28), s. 2, sub-s. 1 (6), provides : ” If any pei'son 
having in his possession or control any sketch, 
plan, model, article, note, document, or information, 
which relates to or is used in a proliibited place 
or anything in such a place, or which has been made 
or obtained in contravention of this Act, or whioli 
has been entrusted in confidence to him by any 
person holding office under II is Majesty or which 
lie has obtained owing to liis position as a person 
who holds or has held office under liis Majesty, 
or as a person who holds or has held a contract 
made on behalf of His Majesty, or as a person who 
is or has been employed under a person who holds 
or has held such an office or contract . . . retains 
the sketch, plan, etc., in his possession or control 
when ho has no right to retain it or when it is 
contrary to his duty to retain it ; tliat person shall 
be guilty of a misdemeanour ” : — Held : in that 
clause the words “ which relates to or is used in a 

rohibited pla .e or anything in such a place ” 
olonged to the first of the alternative provisions 
of the clause only, & were not to be read into a-ny 
of its subsequent alternative x>rovisions beginning 
with the words, ” or which ” ; &, consequently, 
if a pei*son having in his possession any sketch, 
plan, etc., wliich he had obtained as a person hold- 
ing office under His Majesty, or employed under a 
person so bolding office, retained the sketch, 
plan, etc., when he had no right to do so, he was 
guilty of an olTenco under the clause, notwith- 
standing that the sketch, plan, etc., did not relate 
to a prohibited place. — R. v. Simington, [1921] 
1 K. B. 461 ; 90 L. J. K. B. 471 ; 125 L. T. 128 ; 
85 J. P. 179 ; 37 T. L. R. 114 ; 26 Cox,C. C. 736 ; 
15 Or. App. Rep. 97, C. 0. A. 

103. Form of Indictment.] — An indictment 
under Official Secrets Act, 1889 (c. ^), against 
defts. for conspiracy to incite, & for inciting & 
attempting to procure a person employed by 


PART VI. SECT. 3. 

96 1. Proclamations — Cannot mnkc or unmake law — May call attention to existiny law.] -OniKVE v. Edinburgh & 
DisTHicrr Water Trustees, [19181 S. C, 700. — ^SCOT. 
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persons holding a contract with the Government, 
involving an obligation of secrecy, coriniptly to 
communicate documents & information, must 
contain an averment that such person incited, 
etc., has by means of his ofhee, etc., either obtained 
possession of or control over such document or 
has acquired the infoimation. — 11, v, Stuaiit & 
Page (1899), 83 J. P. 712. 

See, further, Criminal Law & Procedure. 


Sect. 6.— THE MINISTRY AND THE CABINET. 

104. Ministers of the Crown — Not exempted from 
attendance on subpoena.] — The ct. has jurisdic- 
tion both in civil & criminal cases to set aside a 
svb'pcena served on a witness where it is satisfied 
that such witness cannot give relevant evidence, 
& that the subpoena has been served, not with the 
object of obtaining relevant evidence, but for some 
ulterior purpose. Ministers of the Crown have no 
special privilege exempting them from the obliga- 
tion of attending upon subpoena to give evidence. — 
H. V, Baines, [B)()9J 1 K. H. 2.58 ; 78 L. J. K. B. 
119; 100 J.. T. 78 ; 72 J . P. .524 ; 25 T. li. 11. 79 ; 
53 8ol. .To. 101 ; 21 Cox, C. C. 750. 

Subpoenas generally, see Evidence. 

General privileges & exemptions of the Grown in 
legal proceedings.] — Sec Part IX., Sect. 5, 
post. 

Appointment & removal of executive officers 
generally.] — See Sect. 2, ante. 


action brought against him for so doing, need not 
plead specially. 

The Lord Chancellor has authority, in any par- 
ticular case, to make an order altering the practice 
of the Ct. of Ch. — Dicas v, BiionohAM (Lord) 
(1833), 0 C. &; P. 249 ; 3 State Tr. N. S. 669 ; 
1 Mood. & R. 309, N. P. 

Annotaiions : — Refd. He Martin, Ex p. Van Sandau (1844), 
1 ]*h. 445 ; Christophereon v. Bare U848), H Q. B. 473 ; 
Houldon V. Smith (1850), 14 Q. B. 841. Mentd. U. v. 
Koops (1837), 6 Ad. & El. 108 ; Green v. Blade (1843), 
5 Q. B. 99 ; Brown v. WatBon (1871), 23 L. T, 745. 

107. To issue writ of habeas corpus — In 

vacation.] — Tiie Lord Chancellor can issue the 
writ of habeas corpus at common law in vacation. — 
Crowley’s Case (1818), 2 Swan. 1 ; Buck, 264 ; 
30 E. R. 514, L. C. 

Annotations:- -Distd. Me Belson (1850), 7 Moo. P. C. C. 114. 
Reid. Re Venables, Ex p. Bardwell (1834), Coop, tenip. 
Broujdi. 440; R. v. Wixon (J839), 8 L. .J. Q. B. 12^ 
Re Martin (1847), 16 L. J. Bey. 6. Mentd. Ite Leak (1829), 
3 Y. & J. 40. 

Sec, further, Crown Practice. 

108. To commit on order not being obeyed.] 

— Dicas v. Brougham (J^ord), No. 106, ante. 

109. To alter practice of Court of Chancery.] 

— Dicas v. Brougham (Lord), No. 106, ante. 

Whether decisions of Lord Chancellor binding.] — 

See .Tudgments &; Orders. 

Jurisdiction over coroners.] — Sec Coroners. 
Jurisdiction over infants.] — Sec Infants & 
Chit j> REN. 

- Lunacy Jurisdiction.] — See Courts ; JjUnatics 
& Persons op Unsound Mind. 


Sect, 6, -THE PRIVY COUNCIL 

Appointment of Privy Councillors — Rights of 
alien born subject to membership of.l — See Aliens, 
Vol. II., p. 139, No. 142. 

Jurisdiction of Privy Council. | — See Particular 
Titles passim. 

Judicial Committee of Privy Council .] — Sec 

(Courts; Dependencies, Colonies A British 
Possessions. 


Sect. 7.— THE LORD CHANCELLOR. 

105. General rule — No Judicial powers in Scot- 
land — Statutory powers only.] — The Lord Chan- 
cellor, though “ Chancellor of Groat Britain,” 
has only certain statutory powei»s in Scotland, 
which are not of a judicial nature. — Si'UART 
Bute, Stuart v. Moore (1801), 9 U. L. Cas. 440 ; 
4 L. T. 382 ; 7 .Jui-. N. S. 1129 ; 9 W. R. 722 ; 
11 E. R, 799, II. L. 

Annotations : — Mentd. Niufont v. Votzera (1866), L. K. 2 

Eq. 704 ; Brown v. Collins (1883), 25 C^h. L). 56. 

106. Authority of — Whether sitting in Equity, 
Bankruptcy or Lunacy.] — The Lord Ciiancellor 
sometimes sits in Equity, sometimes in Bkpey., 
A sometimes in lamacy, but still he has the 
authority of Ijord Chancellor in whichever he is 
sitting. 

The Jjord Chani^ellor, sitting in Bkpey., com- 
mitted the solr. to the commission, for not obeying 
an order; — Held: (1) the Lord Chancellor had 
jurisdiction so to do, & that no action lay against 
him for so doing ; (2) the Lord Chancellor, in an 


Sect. 8.---THE SECRETARIAT. 

Sub-sect. 1.— In General. 

110. Petition to Sovereign — Petition of right — 
Duty of Secretary of State to inquire into claim & 
tender advice to Sovereign — Not examinable on 
advice tendered.] — An action having been brought 
against the Secretary of State for tiie Horne 
Department, for not submitting to Her Majesty 
a petition of riglit left witii him by pltf., it a]>poarcd 
at the trial that he had, in fact, subrnitlycd the 
petition, but, at the same time, had advised Her 
Majesty not to grant her* fiat as prayed : — Held : 
tins was a complete answer to tin* action, tSt no 
question, if ^Ibjocted to, would be allowed to be 
put to the Secretary of State toucliing any advice 
given by him to Her Majesty. 

Semblc : it is the duty of the Secretary of 
State to inquire into the circumstances of peti- 
tioner’s claim, &- to Lmder to the Sovereign his 
cidvicc thfU’eon ; & the power to i)resent a peti- 
tion of right is limited to such matters as are 
cognisable in a (;t. of law between pariy <fc party 
(Erlk, (’. J.). - Irwin v. Grey (1867), Ji, R. 2 H. L. 
20 ; 36 L. .1. C. P. 148 ; 16 L. T. 74 ; 15 W. R. 
593, H. L. ; affg. (1862), 3 E. A F. 635, N. P. ; 
(1863), L. R. I d P. 171, P]x. Ch. 

Annot^ions : - Refd. Tobin v. R. (1864), 16 C. B. N. S. 310 ; 

Dawklnw v. Paulot (1870), 21 L. T. .584 ; Dawkins v. 

Princo Edward of Saxo Weiniar, Saino v. Wynyard, 

Same v. Stephenson 0876), 24 W. K. 670. Mentd. Mot. 

liy. V. Wilson (1871), L. K. 6 O. P. 376. 

111. Relating to matter of state — Proper 

means of communication.j—Tlic Lord President of 
the (’ouncil having recieived a petition fi*om S. 
setting forth tin? coronation oath & Act of Settle- 
ment, & rei)resenting ilui Irish (church Act as 


PART VI. SECT. 6. 

1. Ministers of the Crown — Power to 
dispose of inailers of ordinary routine- — 
No power to erder iido coniraeis for 
vovernment, for which rmmen vote 
<88ential.}—li. v. WATJiitous Enciine 


WoKKS Co. (J8U3), Q. R. 3 Q. B. 222.— 

CAN. 

ui, HV/m suhfect to man- 

damns.]— -AWhouf^h a ministor of the 
Crown is not subject to a mandamus 
when acting as agent of tJio Crown, 


still, wlioro under any Act ho is 
appointed to do a particular act a 
mandamus will lie to compel him to do 
it. —Re SooKA. Nand Veiuia (1905), 
7 VV. A. L. R. 225.— AUS. 
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Sect. S. — The secretariat: Sub^sects. 2 <£? 8. Sect 
S%^-aect.J.f 

inconsistent with them, & praying that his plea 
might be heard in one of the cts. of law, refused 
to submit the case to the Queen, as the question 
could not legally be tried before any ct. of law. 
Thereupon S. applied to the ct. for a mandamus to 
the Lord President to present the petition ; — Held : 
as the petition did not refer to any judicial matter, 
but to a matter of state, the proper medium of 
communication if there was any under the circum- 
stances was probably the Secretary of State & not 
the Lord President ; & as, even if the petition 
were iiresented & listened to by the Queen, thfere 
was no judicial body in the country by which the 
validity of an Act of Parliament could be ques- 
tioned, the ct. would not grant the mandamus. — 
Ex p. Sklwyn (Canon) (1872), 36 J. P. Jo. 64. 

112. Responsibility to Sovereign — Not to private 
person — Unless act dishonest or corrupt.] — 
Dickson v. Combeumerb (Viscount), No. 84, 
ante. 

113. Money In hands of Secretary of State — 
Whether trust funds — ^Money for pubUo service.] — 

The funds voted by Parliament for the public 
service arc not trust funds in the hands of the 
Secretaries of State who receive them from the 
Treasury ; & the Ct. of Ch. has no jurisdiction to 
take any account of the application of such 
funds. — Grenville-Murray v. Clarendon 
(Earl) (1869), L. K. 9 Eq. 11 ; 39 L. J. Ch. 221 ; 
21 L. T. 448 ; 18 W. R. 124. 

Annotation : — Mentd. Haymaa v, Rugby School, Governors 
(1874), L. R. 18 Eq. 28. 

Money for particular purpose.] 

By a royal warrant booty of war was exprcjssed 
to be granted to the Secretarv of State for India 
in Council, in trust to be distributed by him or any 
person he might appoint amongst the persons 
found entitled to share it by the judgment of the 
Ct. of Admlty. The warrant authorised the 
Secretary of State, or referees nominated by him, 
to give a decision on any doubts that might arise, 
which was to be final, unless within three months 
the Queen should otherwise order ; — Held : the 
warrant did not operate as a transfer of propeiiy 
or create a trust ; the Crown still retained control 
of the booty ; & the Secretary of State, being 
merely an agent for tJie distribution, could not be 
made to account by those found by the Ct. of 
Admlty. entitled to share. — K inloch Secre- 
tary OP State for India (1882), 7 App. Cas. 619 ; 
61 L. J. Ch. 885 ; 47 L. T. 133 ; 30 W. K. 845, 
n. L. 

Annotalions : Ho Haudu & Kirwee Booty. Kinloch 
w. R., & Kinloch v. R. & 8ooretary of State for India in 
CJouncil, [18821 W. N. 164. Bfdd. K. v. Secretary of State 
for War, [189il 2 Q. B. 326 ; Dunn v. Macdonald (1896), 
66 L. J. Q. B. 209 : To Toira To Paea v. Te Roera Taroha, 
[19021 A. C, 56. Mentd. Bowlo v, Alisa (1887)* 13 App. Caa. 
371 : Faulds v. Vere, [18881 W. N. 162 ; Hollinshead v. 
Hazleton, [1916] 1 A. C. 428. 

Communication to Secretary of State — Whether 
privileged .] — See Libel <fc Slander. 

Whether decision of Secretary of State binding 
— Under Local Government Acts .] — See Local 
Government. 


Sub-sect. 2. — Powers op Secretary of 

State. 

115. To commit — For assisting in escape of 
prisoner charged with high treason.] — A Secretary 
of State, although he is neither a coi^ervator nor 
a justice of the peace, by virtue of his office may 
commit a person for assisting another in the 


custody of a messenger for high treason to escape ; 
but if the particular species of treason for wmch 
the prisoner was in custody be not clearly So cer- 
tainly expressed in the warrant, the Ct. of K. B. 
will admit the party to bail. — R. v. Row &> 
Kendall (1695), 12 Mod. Rep. 82 ; Comb. 343 ; 
Skin. 596 ; Holt, K. B. 144 ; 1 I^d. Raym. 66 ; 
1 Salk. 347 ; 88 E. R. 1178 ; svb nom. Kbndal’s 
Case, 5 Mod. Rep. 78, 

Annotationa : — Coxua. R. v. Derby (1711), Fortes. R^. 140 ; 

R. V, Wyndham (1716), 1 Stra. 2. Kefd. R. v. Earbury 

(1733), 2 Barn. K. B. 346 ; Entick v. Carrington (1765), 

2 Wils. 275 ; R. v. Platt (1777), 1 Leach. 167 ; Butt v. 

Conant (1820), 1 Brod. & Bing. 548 ; R. v. BarUett (1843), 

12 L. J. M. C. 127. 

For high treason.] — A commit- 
ment by warrant of a Secretary of State for 
treasonable practices is legal. — R. v. Despard 
( 1798), 7 Tenn Rep. 736 ; 101 E. R. 1226. 
Annotations: — Consd. Ex p. Torraz (1878), 4 Ex. D. 63. 

Be!d. n. V. Jacobi & Hiller (1881), 46 L. T. 595, n. 

117. For libel.] — A Secretary of State may 

lawfully commit for libel without oath. — R. v, 
Derby (I712h F'ortes. Rop. 140 ; 92 E. R. 794. 
Annotati/ms : — Kefd. Kutlck v. OarrlniHou (1765), 19 State 

Tr. 1029 ; Butt Conant (1820), 1 Brod. Sc Bing. 548. 

118. To issue general warrant — To enter house 
& search for papers — No name of person charged — 
Bare suspicion of libel.^ — In an action of trespass 
for entering pltf.’s house, breaking his locks, 
& seizing his papere, etc, it appeared that on a 
warrant granted by Lord Halifax deft, with several 
of the King’s messengers & a constable entered 
Mr. Wilkes’ house & seized his papers, & question 
was whether a Secretary of State had any such 
power upon a bare suspicion of a libel by a general 
warrant without name of the person charged ; — 
Held: (1) the general warrant was clearly illegal 
A contrary to the common law of the land even 
though it was in conformity to many precedents 
in the Secretary of State’s office from the time of 
the Revolution ; (2) pltf. was entitled to liberal 
damages. — ^WiLKES v. WOOD (1763), Lollt, 1 ; 
19 State Tr. 1153 ; 98 E. R. 489. 

AnraAationa : — Reid. Entick v, Carrington (1765), 19 State 

Tr. 1029 ; FcathorB v. R. (1865), 12 L. T. 114. 

119. — .] — A Secretary of State does 

not come within the provisions of the Constables 
Protection Act, 1750 (c. 44) & has no jurisdiction 
to grant a warrant to break open doors in a search 
for libellous papers, & such a warrant is illegal 
&. void. — E ntick v. Carhinoton (1765), 2 Wils. 
275 ; 19 State Tr. 1029 ; 95 E. R. 807. 

Annotations: — CoDSd. Jones v. German, [1896] 2 Q. B. 418. 

Mentd. Gossot v. Howard (1845), 10 Q. B. 411 ; Harrison 

V. Bush (1850), 5 E. & B. 344. 

120. .1 — Pltf. commenced an action 

for trespass & false imprisonment against three 
King’s messengers, who, under a general warrant 
issued by the Earl of Halifax, one of the Secretaries 
of State, entered pltf.’s house, assaulted & 
imprisoned him for four days Sc made a search 
for the authors, printers & publishers of a seditious 
libel called The North Briton. The jury having 
returned a verdict in pltf.’s favour, defts. brought 
a bill of exceptions in error to set aside the verdict : 
— Held : the general warrant was illegal & void. — 
Leach v. Money, Watson & Blackmore (1766), 
19 Stat^ Tr. 1001. 

121. Personal liability.] — Wilkes v. 

Wood, No. 118, ante. 


Sub-sect. 3. — ^Actions against. 

See Agency, Vol. I., pp. 664, 666, Nos. 2720- 
2734 ; Public Authorities & Public Opfioebs. 
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Sbot. 9.— lEGAL REPRESENTATIVES AND 
ADVISERS OF THE CROWN. 

SuB-SEcrr. 1 . — ^Thb Attornby-General. 

A. In Oeneral. 

122. Position, functions & powers of.] — I wish 
to say a word or two about the position of the 
A.-G., because in my jud^ent it is of importance 
in this case, & his position appeal's likely to be 
lost sight of. Everybody knows that he is the 
head of the English Bar. We know that he has 
had from the earliest times to perform high judicial 
functions which are left to his discretion to decide. 
For example, where a man who is tried for his life 
& convicted alleges that there is error on the 
record, he cannot take advantage of that error 
unless he obtains the flat of the A.-G., & no ct. 
in the kingdom has any controlling jurisdiction 
over him. That perhaps is the strongest case 
that can be put as to the position of the A.-G. 
in exercising judicial functions. Another case in 
which the A.-G. is pre-eminent is the power to 
enter a nolle 'prosequi in a criminal case. 1 do not 
say that when a case is before a judge a prosecutor 
may not ask the judge to allow the case to be with- 
drawn, & tlic judge may do so if he is satisfied that 
there is no case ; but the A.-G. alone has power 
to enter a nolle prosequi, that power is not 
subject to any control. Another case is that of a 
criminal information at the suit of the A.-G., 
a practice which has, I am sorry to say, fallen into 
disuse. The issue of such an information is 
enthely in the discretion of the A.-G., Ac no one 
can set such an information aside. Tlicre are 
other cases to wliich I coidd refer to be found in 
old ife in recent statutes, but 1 have said enough to 
show the high judicial functions which the A.-G. 
performs. There is one othcT matter to wliich I 
will refer before I come to the facts of tliis case. 
In Ke. Van Gelder^s Patent (No. 128, post) the position 
of the A.-G. in these matters xs stated in the 
judgments in the Divisional Gt. Ac in the Ct. of 
Appcjal. I will read a passage from the judgment 
of Bowen, L..I. : “ At common law, the A.-G. is, 
when he is exercising his functions as an oflicer of 
tlie Crown, in no case that 1 know of a ct. in the 
oi'dinary sense. ’ ’ It follows that liis decisions, when 
exei'cising such functions, were not subject to 
review by the ct. of Q.B., Ac are not now subject- 
to review by the Q.B. Div. or tins ct. (A. L. Smith, 
L.J.). — K. V. Comptuollek-General of Patents, 
Px p, Tomijnson, [1899] 1 Q. B. 909 ; 68 
L. J . Q. B. 668 ; 80 L. T. 777 ; 47 W. K. 567 ; 15 , 
T. L. K. 310 ; 16 R. P. 0. 233, C. A. 

Anvoiation : — Mentd. Re A. 8c B.’s Appln. (1910), 28 R. P. C. 

454. 

123. Represents Crown.] — R. v. Gregory i 
(1672), 3 Keb. 127 ; 2 Lev. 82 ; 84 E. R. 633. 
Annotations: — Reid. Wilkes v. R. (1768), Wllm. 322; 

Bradlaugh v, Clarke (1883), 8 App. Cas. 354. 

124. .] — Tlie Ct. of Exch. on an appli- 

cation for the discharge of an insolvents debtor 


ordered that notice of the motion should be given 
to the Crown : — Held : all such notices must in 
every case be served on the A.-G. as the only legal 
representative of the Crown recognised in the ct. — 
R. V, Austen, R. v. Lewis (1821), 9 Price, 142, n. ; 
147 E. R. 48. 

126. OfQcer of Crown.] — The A.-G. is the ofScer 
of the King. Informations exhibited by the 
King’s A.-G. are considered as the King’s own 
prosecutions & are called Declarations for the 
King,” therefore no costs are paid upon them 
(Yates, J.).— R. v. Wilkes (1770), 4 Burr. 2527 ; 
19 State Tr. 1075 ; 98 E. R. 327; subsequent 
proceedings, sub nom, Wilkes v, R., 4 Bro. J?arl. 
Cas. 860, H. L. 

Annotalwns : — Befd. Eastern Aroliipelago Co. r. R. (1853), 

2 E. & B. 856 ; Exp. Newton (1855), 4 E. Ac B. 869. Mentd. 
Barringrton v. R. (1789), 3 Term Rep. 499 ; Steel v. 
Soworby (1795), 6 Term Rop. 171 ; Thellusson v. Wood- 
ford (1799), 4 Ves. 227 ; Wood v. Plant (1807), 1 Taunt. 

44 ; Beauchamp v. Tomkins (1810), 3 Taunt. 141 ; 
Moody V. Stracey (1812), 4 Taunt. 588 ; Stockdalo v. 
Hansard (1839), 9 Ad. & El. 1 ; O’Connell v. R. (1844), 

11 Cl. Ac Fin. 155 ; Douglas v. R. (1848), 12 Jur. 974 ; 
Wray v. Toke (1848), 17 L. J. M. C. 183 ; Wright v. R. 
(1849), 14 Q. B. 148 ; R. v. Charlesworth (1861), 1 B. Ac S. 
460; K. V. CutbuRh (1867), L. H. 2 Q. B. 379 ; Castro v 
Murray (1875), 32 L. T. 675 ; Bradlaugh u. R. (1878), 3 

Q. B. D. 607 ; Castro v. K. (1881 ), 6 App. f^as. 229 ; R. v. 
Martin, [1911] 2 K. B. 450 ; Hines v. Hinc«s At Burdett, 
11918] P. 364; Gibbs v. Gibbs At Heathcote (1920), 123 
L. T. 200. 

126. The A.-G. is an oflicer of the 

Crown, A: in that sense only, the officer of the 
public. — A.-G. V. Brown (1818), 1 Swan. 265 ; 

1 Wils. Ch. 323 ; 36 E. R. 384, L. C. 

Annotationa : — Reid. A.-G. v. Magdalen C^'oUegc, Oxford 

(1854), 18 Boav. 223 ; A.-G. At Spalding R. C. v. Garner, 
[1907] 2 K. B. 480. Mentd. Meux v. Maltby (1818), 2 
Swan. 277 ; A.-G. v. Heelis (1824). 2 Sim. & St. 67 ; 
A.-G. V. Dublin Corpn. (1827). 1 Bli. N. S. 312 ; A.-G. 

V. (^ai'lisle Corpn. (1828), 2 Sim. 437 ; A.-U. v Wilson 
(1840), Cr. At Pb. J ; A.-G. v. (’ompton (1842), 1 Y. Ac C. 
Ch. Cas. 417; George v. Chambers (1843), 7 Jur. 836; 
Nightingale v. Goulburu (1848), 2 Ph. 594 ; MacIntyre 
V. ('onnoU (1851), 1 Sim. N. S. 252 ; A.-G. v. Eastlake 
(1853), 11 Hare. 205 ; A.-G. v. Mid-Kent Ry. At S. K. Ry. 
(1867), 3 Ch. App. 100 ; Rc8t. Botolph-without-Bishopsgato 
Parish Estaios (1887), 35 Ch. D. 142. 

127. Opinion of — Not evidence.] — Deft, was 
indicted for conspiring to disturb the peace, to 
excite discontent disaffection, to excite hatred 
& contempt of the Govt. At conslitution At for 
unlawfully assembling. Evidence was given that 
deft, marched witli othoi*s in military foimation 
to a ))lace 6l‘ assembly, with the intention of 
obtaining a reform in the House of Commons At 
that he had presided at other mc(} tings for a like 
purpose. Deft, contended that the opinion of the 
A.-G. regarding the legality of other previous 
meetings should bo used in evidence on his behalf ; 

-Held : such evidence could not be admitted. 

The opinion of the A.-G. has tio effect hei’c. 
You must take the law from me (Bayley, J.). — 

R. IK Hunt (1820), 1 State Tr. N. S. 171 ; ajfd. on 
other grounds, 3 B. At Aid. 566. 

Annotations : — Mentd. R. v. Fursey (1833), 6 C. Ac P. 81 ; 

R. V. i'roBt (1839), 9 C. At. P. 129 ; R. v. Vincent (1839), 

3 State Tr. N. S. 1037 ; Jones v. Tarletmi (1842), 9 M. At W^ 


PART VI. SECT. 9, SUB-SECT. 1.— A. 

n. Position, functions dt powers of 
— Provincial Attorney -Oeneral — As 
compared with Dominion AUomey- 
Oencral.} — The Provinolal A.-G., Ac 
not the A.'G. of the Dominion, la the 
proper party to file an infoi^maiion, 
when the complaint is not of an injury 
to property vested in the Crown as 
representing the Dominion Govt., but 
of a violation of the rights of the 
public of Ontario. The Provincial 
A.-Q. is the proper person to file an 
information in respect of a nuisance, 
Ac he is the odSlcer of the Crown who is 
considered as present in the ots. of a 
provtnoe, to assert the rights of the 
Crown, Sc of those imder its protection. 


—A.-G. V. Niagara Falls Intkrna- 
TioNAL Bridge Cu. (1873), 20 Qr. 34. — 

CAN. 

o. AppoinimerU under provirwml 
seal.] — Re Younu (A.-G.) At Henry 
(S oLion'OR-GENKRAL) (1854), James, 
182.— CAN. 

p. Not necessary party to suit 
when interest of Vroim not affected .] — 
Bennet V . O^Meara (1868), 15 Gr. 

396.— CAN. 

q. Duty to alUnv use of name as 
plaintiff — When dispuied rights cannot 
he vinMcated by private individuals .] — ■ 
Anderson v. Victoria Corpn. (1884), 
1 B. C. R. 197.— CAN. 


r. Exercise of prerogative by.] — 
If an alleged Crown right is a right in 
behalf of a province, then the A.-G. 
of the iirovinco is the proper oflicer 
1.0 exercise the prerogative. — A.-G. 
FOR British Columbia At New Van- 
couver Coal Mining Ac Land Co., 
Ltd. r . Esquimalt At Nanaimo Ry. 
Co. (1899), 7 B. C. R. 221.— CAN. 

s. Vacancy in ofUce of— Occurring 
during pendency of suit — Nwif not 
abated.]-- A.-U. v. Joskphbon (1806), 
4 N. S. W. S. C. R. 135.— AUS. 

t. — • — Cimrt will take judicial 
notice of.] — Solicitor-General v. 
Dunedin Corpn., 1 J. R. N. S. 1. — 

N.Z. 



512 


Constitutional Law. 


Secf, 9. — Legal representatives and advisers of the 
Crown: Sid)-sect, I, A., B,, C* cfc D.; svb-sects, 

675 ; R. V. HJnlcy, R. r. Hinley (1843), 1 Cox, C. C. 12; 

R. 1 ?. O’Connell (1844), 5 State Tr. N. S. 1 ; R. v. Looey, 

Culley & Fay (1848), 3 Cox, C. C. 617 ; Boosoy v. Davidson 

(1849), 13 Q. B. 257. 

Right to Intervene in proceedings between 
subjects.] — See Part IX., Sect. 5, sub-sect. 5, post* 

Certiorari by.] — See Crown Practice. 

In relation to charities.] — See Charities, 
Vol. VIII., pp. 39(i~398, 401, Nos. 2195-2200, 
2213-2234, 2293, 2295, 2290, 2299-2301. 

Jurisdiction in criminal matters.] — See Criminal 
Law & Procedure. 

Proceedings against railway company by Attorney- 
General.] — See Railways & Canals. 

In relation to patents.] — See'^o, 122, anU\ No. 
128, post, &, generally, Paten'I’s & Inventions. 

B, When performing Judicial Functions. 

128. Not a court — Prohibition does not lie 

against.] — V. having applied at the Patent office 
for leave to amend his patent S. opposed. The 
comptroller allowed the ])roposed amendment. 
S. appealed to the I^aw Officer & the A.-G. then 
intimated that the amendment should be allowed. 
S. applied to the Ct. of Q.B. for a prohibition to 
prolubit the A.-G. from allowing the amendment 
on the grounds ; (a) tliat the amendment if allowed, 
would make the specification claim a larger inven- 
t ion than that originally patented ; (b) that 

the amendment proposed to be allowed liad not 
been advertised, A rule having been granted. S. 
appealed & the Ct. of Appeal intimated that 
the owners of the patent &: the A.-G. ought to be 
heard in the matter tSc directed them to be served 
with notice of motion. This having been done, 
the matter was argued : — Held : no prohibition 
would issue against tlie A.-G. in the matter. 

The A.-G. is not a ct. He may have a judicial 
function to perform, but he is not a ct. prohi- 
bition does not lie to him (Esher, M.R.). — Re Van 
Gelder’s Patent (1888), 0 R. P. C. 22, C. A. 
Annotation : — Refd. R. V. Comptroller-General of Patents, 

11899] I Q. B. 909. 

129. Whether decision subject to review — 
Refusal of flat for writ of error.] — The A.-G. hav- 
ing refused his fiat for a writ of error to a deft, 
convicted of a misdemeanour : — Held : in a proper 
case, the fiat was due ex debito jusiiiice, but the 
A.-G, was to determine, on his own resiionsibility, 
whether or not each case was proper ; the ct. 
could not review his decision. — Ex p. Newton 
(1855), 4 E. & R. 809 ; 119 E. R. 323 ; sul» nom. 
R. V. Newton, 24 L. .T. Q. B. 240 ; 25 L, T. O. S. 
05 ; 19 J. P. Oil ; 1 .Tur. N. S. 591 ; 3 W. R. 374 ; 
3 C. L. R. 1351. 

Annotation : — Refd. Ex p. Lei*s (1858), 5 Jnr. N. S. 333. 

130. .] — R. V. Comptholt.eh- 

General op Patents, No. 122, ante. 

In relation to charities.] — See Charities, Vol. 
VIII., pp. 400, 401, 408, Nos. 2287, 2288, 2448, 
2150. 

C. When acting as Counsel. 

131. Control of court over.] — The cts. exercise 
over the A.-G. the same authority wliich they 

part VI. sect. 9, sub-sect. 

a. Whether decision tnihject to 
review — Cancellation of letters patent — 

Kxtra-judicwl opinion on vu>de of 
exercise of discretion.] — ^An action 
having boon broiig*])!, by tlio A.-G. 
aifaiiist an incorporated co. for a 
declaration tiiat tliey wore oarr>dnflr 
on an illegal businoHH & for forfeiture 
i»f their ebarter, tlio A.-G., while tlio 
action was pending, summoned defts. 


exercise over every other suitor ; & the A.-G. 
will not, any more than any other suitor, be 
permitted to prosecute any proceeding which is 
merely vexatious, or has no legal object ; but the 
A.-G. conducts the proceedings on a scire facias 
according to his own judgment & discretion, & 
may, when he thinks fit, stay the proceedings, or 
enter a nolle prosequi. The control which the 
A.-G. exercises is subject only to the responsibility 
to which every public servant is liable in the 
discharge of his duty, & subject to the jurisdiction 
which the cts. may have over him, upon a charge 
properly brought against him, for a negligent or 
erroneous performance of his duty. — R. v. Prosser 
(1848), 11 Beav. 30(J; 18 L. J. Oh. 35; 12 
L. T. O. S. 509 ; 13 Jur. 71 ; 50 E. R. 834. 

132. Authority to appear presumed.] — The 
ct. will assume that law officers appearing for 
divers departments of state have authority to 
appear without requiring them t/O prove their 
instructions.— The Dickenson (1770), Marr. 1. 

133. Precedence of — Over Lord Advocate of 
Scotland — In House of Lords.] — ^Tho A.-G. of Eng- 
land has precedency over the Lord Advocate of 
Scotland, in all matters in which they may appear 
as counsel at the bar of the House of Lords. - 
A.-G. V. Lord Advocate (1831), 2 Cl. & Eiti. 181 ; 
0 E. R. 1230, H. L. 

134. Admission of law by — Not binding on 
court.] — (1) An admission by the A.-G. in matters 
of law does not bind the ct. 

(2) A charter before time of memory cannot be 
pleaded without showing some allowance of it 
within time of memory by matter of lecord ; if 
the same is of thingi^ granted, in point of charter ; 
but of tilings in point of prescriiition, there is no 
need to show a charter, but usage time out of 
mind is sufficient ; e.g. for leets, waifs & strays. 

(3) A common pei'son may have a chase, but not 
a forest , at least not a real forest, but he may have 
a nominal forest for the liberty of wild beasts. — 
R. V. Briggs (UH l), 2 Bulst. 295 ; 80 E. R. 1133. 

136. — — Not binding on Crown.] — The con- 
fession of the A.-G, is not binding to the King in 
matter of law, though it is in matter of fact. — 
Wall v. Pennington (ItiOO), Hard. 170 ; 145 E. R 
430. 

136. Admission of fact by — Binding on Crown. 

— Wali. V. Pknnin(}Ton, No. 135, ante. 

137. Power to enter nolle prosequi.] The 

A.-G. may proceed by the King's prerogative?, to 
take issues upon the rest, or may enter a nolle, 
prosequi, — ^A.-G. v. Farnham Town (1009), Hard. 
504 ; 115 E. R. 500. 

Annotations : — Consd. R. v. Milchol (1848), 3 Cox, C. C. 93 

Mentd. Kui^^ht v. WcUb Corpti, (1696), 1 Ld. Rayiu. 80. 

138. Proceedings on scire facias.] — R. v. 

Prosser, No. 131 , ante, 

139. Sole right of Attorney-General.] — 

A nolle prosequi can only be ent ered by the authority 
of the A.-G. -R. v. Dunn (1813), 1 Car. & Kir. 
730. 

AnnotaiionJi : — Mentd. •Htroud v, WaU-s (1846), 2 C, B. 929; 

R. V. SclilasiriflTor (1847), 10 Q. B. 670. 

140. ,j — R. V. Comitroller-General 

OF Patents, No. 122, ante. 

141. Criminal proceedings.]— Where a cleft. 

subject, to rt^Htrain the t'rown or its 
officers acting as its agents or servants 
or discharging discretionary functions 
committed t-o them by the Sovereign. 
It is not proper few'a judge to express 
an extra-judicial opinion as to the 
mode in which tho discretion of tlie 
A.-G. should bo exercised.- -A.-G. 
FOR Ontario r. Toronto Junition 
J tKCRWATioN Club (1904), 8 O. L. K. 
410 ; 4 0. W. R. 72.—CAN. 


before him to show cause why their 
charter should not bo revoked by order 
in council ; — Held : whether tho right 
of cancellation of Jotters pat-ont of 
incorporation be now only statutory 
Sc merely a power, or whether the 
prerogative right still subsists, the 
bringing of an action does not clothe 
the ct. with jurisdiction to restrain 
tho exorcise of tho power. Tho ct. 
has no jurisdiction, at the suit of a 
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has been found guilty upon several counts of an 
information, the A.-G. may enter a nolle prosequi 
on one of them after a rule nisi for a nev7 trial. — 
R. v» Leatham (1861), as reported in 7 Jur. N. 8. 
671. 

An^Mtatiims : — Mentd. TayJorr. Vorgetto (1861), 30 L. J. Ex. 
400 ; Milnes v. Bale, MiJnes v. Lea (1875), L. U. 10 C. P. 
591. 


142. Where no steps taken in action — In 
reasonable time — Failure to reply or demur — 
Whether Judgment entered for defendant.] — Where 
deft, pleads a title against the Crown, & the A.-G. 
will not reply nor demur in a reasonable time, the 
ct. will order judgment to be entered for deft, 
unless the A.-G. upon being attended, will cither 
enter a nolle prosequi^ or proceed. — R. v. Musi’ERS 
(1744), Park. 50 ; 145 E. R. 710. 

Annotation : — Consd. K. v. Evaim (1819), 6 l^ricc, 480. 

143. ,] — The ct. will not 

give judgment, as if the plea were confessed, for 
(lefts., claiming as assignees the goods of bkpt. 
seized under an extent, on motion for that i:>ui‘pose, 
where the A.-G. has not demurred, replied nor 
otherwises proceeded. 

Semitic : a writ of amoveus matins would be 
granted in such a case. — R. v. Evans (1819), 
6 Price, 480 ; 146 E. R. 873. 


144. Bill against Attorney- 

General taken pro confesso.] — If tlio A.-G. does 
iKjt- put ill his ariswfir to a bill liled against him, 
within a rc^asonaiile time, the ct. will order that 
unh‘ss the answer he put in by a short day, the 
bill be sot- down to be taken pro enrtfesso. — Peto v. 
A.-G, (1827). I Y. ^ J. 500 ; 148 E. R. 77. 

145 , — Order to reply to plea to extent — 
Not made without previous application to Attorney- 
General. 1-4410 ct . will not make an order on t he 


A.-G., to re])ly to a jilea to an extent, without a 
])rovioiis application to him for that- purpose.- 
R. r. Slick (1825), M‘Clo. Yo. 361 ; 148 E. R. 


When acting for Crown — Choice of forum & 
venue.] — See f*art- IX., S(*ct. (j, sub-se('t. 2, posi, 

Right 10 demand trial at bar.] — Sec Part 

IX., Sect, (i, sub-sect. 5, A., posi. 

Right to begin & reply.] — See Part IX., 

Sect- 6. sub-sect . 5, B., post. 

- — Choice Of issue.] — See Part IX., Sect. 6, j 
sub-sect. 5, G., post. i 

Right to withdraw proceedings.] — iSVr i 

Part IX., Sect. 6, sub-sect. 5, 1 )., post. j 

Receipt & payment of costs.] — Sec Part | 

iX., Sect. 6, sub-sect. 7, B., C., post. 

When acting at instance of relator.]- See Sub- 
sect. 1 , I)., po.sf. 


J). E nforcenient of Public Ilighis. 

Attorney-General acting at instance of relator.] — 
Sec. generally, Crown IhiACTicE. 

When necessary party to proceedings — Relating 
to rights of common.] —Xre p. 47, ante. 

Relating to charities.] — See Charities, 

^ ol. VII L, pp. 397, 398. 

Relating to highways.] — *SVr Hkjiiway.s, 

Streets A Bridges ; Injunction. 

To obtain injunction.! — See Injunction. 

Relating to nuisance.] — See Nuisance. 


Under Public Health Acts.] — Sec Public 

Health & Local Administration. 

Relating to water.] — See Waters & Water- 
courses. 


Sub-sect. 2. — The S(jhcitor-General. 

When performing judicial functions — In relation 
to patents .] — See Patents & Inventions. 

146. When acting as counsel for Crown — Acts 
in Absence of Attorney-General.] — In 1763, His 
Majesty’s then Solicitor- General, the office of 
A.-G. being vacant, filed an information, ex 
officio, in the Ct. of K.B. against pltf. in error. 
Pltf. pleaded not guilty ; k> the Solicitor- General 
who had in the meantime been appointed A.-G., 
joined issue in that character for Ills Majesty : — 
Held: (1) an information, filed by the King’s 
Solicitor-General, during the vacancy of the office 
of A.-G., was good in law ; (2) it was not necessary, 
in point of law, to aveu* upon the record that tlie 
A.-G.’s office was vacant. — Wilkes v. R. (1770), 
4 Bro. Pail. Cas. 360 ; Wilm. 322 ; 2 E. R, 244 ; 
sill) noni. R. y. WiLKES, 4 Burr. 2527 ; 19 State Ti*. 
1075, 11. L. 

Annotations: — As to (1) Befd. Eastern Archipelago Co. v. 
R. (1853). 2 K. & B. 856 ; Kx p. Newton (1855), 4 E. & B. 
809. Ofnerally, Mentd. H. v. Platt (1777), 1 Leach, 157 ; 

• Barrington v. H. (1780), 3 Term Reii. 499; Steel v. 
Sowerby (1795), 6 Term Rep. 171 ; R. V. Despard (1798), 
7 Term Rep. 736 ; Thellnsson v. Woodford (1799), 4 
Vos. 227 ; Wood v. Plant (1807), 1 I'annt. 44 : Beauchamp 
V. Tomkins (1810), 3 Tanut. 141 ; Moody u. Strueey (1812), 
4 I’aunt. 588 ; Crowley's Case (1818), 2 Hwan. 1 ; Butt v. 
C'Onant (1820), 1 Brod. & Bing. 548 ; Stockdalev. Hansard 
(1839). 2 Per. &: Bav. 1 ; Cray v. R. (1844), 11 VI. & Fin. 
427 ; R. r. O'Connell (1844), 5 State Tr. N. S. 1 ; He 
Reay (1817), 8 L. T. O. 8. 476: Douglas v. R. (1848), 
12 Jur. 974 ; Wray v. Toke (1848), 17 L. J. M. O. 183 
g. B. :ir>5 ; Wright i\ H. (1819), 14 Q. B. 148 ; Haylork 
r. Sparke (1853), 1 E. B. 4 71 ; R. i\ Charlesworth (1861 ), 
I B. & S. 160 ; He Paine (1867), 8 B. & S. 319 ; R. v. 
(hitbush (1867), L. R. 2 Q. B. 379 ; Castro v. Murray 
(1875), 32 Ji. T. 675 ; Bradlaugli v. li. (1878), 3 Q. B. D. 
607 ; Castro r. R. (1881), 6 App. Cas. 229 ; R. v. Martin, 
(1911 J 2 K. B. 450; Hines r. Hines & Burdett, I1918J 
1*. 361 ; Gii)b8 v. Gibbs & Hcathcoto (1920), 123 L. T. 
206. 

147. Authority to appear presumed.] — Thk 

Dickenson, No. 132, ante. 

Right to begin & reply.] See Part IX., Sect . 

6, sub-sect. 5^ B., post. 


Sub-sect. 3. — The ArroRNEY-GENERAL op 
THE Duchy op Lancaster. 

148. Whether entitled to attend proceedings — 
In lunacy.] — A lunatic who wa.s illegitimate A; 
unmarried was msident in Lancashire, & a part of 
her property consisted of copybold.s held of the 
Duchy of Lancaster : - //c’Zd ; the A.-G. was 
entitled to attend the proceedings in the lunacy 
as represent ing the Crown, & the A.-G . of the Duchy 
of 1 Lancaster was not entitled to do so.' ~ Pc 
Kershaw (1882), 21 Ch. D. 613 ; 48 L. T. 51 ; 
31 W. R. 130, C. A. 

149. Whether competent to exhibit Information 
— In High Court of Justice.] — It is not competent 
to the A.-G. of the Duchy of l^ncaster to exhibit 
an information in the High Ct. of Justice, & the 


PART VI. SECT. 9, SUB-SECT. 2. 

b. Represents Crown — Croivn inter- 
ested as jtripate itulhddual .] — ^WJiere 
Ui© King may have such an interest, 
as a private individual, in the subject 
matter of an information, tliat distinct 
interest sboiiJd be lepresonted by the 
.Sollcitor-Uoncral, who may be a deft, 
or may bo present at the licaring 
without being made a party in the 

J. — VOL. XI. 


-A.-G. V Gaway Corpn. 

(1828), 1 Mol. 95, 97, 104.— IR. 

c. Appointment of — Pounr dele- 

ated to Governor — Jwiiciul iwtU'c of 
older of office .] — The Crown has the 
power, unless taken away by legisla- 
tion, of appointing a Solicitor-! JencraJ 
in New Zealand, & the prerogative 
of the Crown in this respect is sufll- 
ciently delegated in the Governor 


by Ids comudssiou. The ct. will 
take judicial notice of the fact tliat a 
certain pei*son Is the holder of tho 
oftlco of Solicitor-General, & that there 
is a vacancy in tho oltlco of A.-G. 
— .Soltcitor-Gknkral V . Dunkdin 
C’ORPN., 1 J. K. N. 8. 1. — N.Z. 

d. — ^ — ■ Uiulcr provincial seal.]- - 
He Young (A.-G.) & Henry (Solicitok- 
Geneiux) (1854), James, 182. — CAN. 

L L 
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Sect. 9. — Legal representatives and advisers of the 
Croton: Svib-sects, 3 cE: 4. Sect 10. Parts K//., 
YIIL&IX. Seci.\.] 

ct. will order an information exhibited by him to 
be taken oft the file on the application of deft., 
even after answer put in by deft. — A.-G. op Duchy 
OF Lancaster v. Devonshire (Duke) (1884), 
14 Q. B. D. 195 ; 64 L. J. Q. B. 271 ; 33 W. ll. 
307 ; 1 T. L. K. 185. 

AnnotaHon : — Mentd. A.>G. of Duchy of Lancaster v. L. & 
N. W. Ry., [I892J 3 Ch. 274. 


Sub-sect. 4. — Other Legal Officials. 

150. Solicitor to public Department — Exempt 
under Solicitors Act, 1828 (c. 25) — Revenue matter.] 

— suggestion, that deft, defended by B., who had 
been appointed solr. on behalf of His Majesty, 

acted as such in this behalf ; — Held : a sufficient 
disclosure that B. had authority to act under the 
above Act, & pltf. could not treat the plea as a 
nullity, althougli, otherwise than by such sugges- 
tion, the record did not show that the cause con- 
cerned mattei’s of revenue— West v. Taunton 
(1830), 0 Bing. 401 ; 4 Moo. & P. 79 ; 8 

L. .T. O. 8. C. P. 129 ; 130 E. K. 1330. 

151. Treasury Solicitor — Whether solicitor's 
certificate necessary — Power to act for subject — 
In proceedings in which Crown interested.] — H. 
V . Canterbury (Archbr.), No. 370, post . 

152. Appointment as trustee in place of 

alien enemy unwilling to act — On forfeiture of 
rights to Crown.] — On the outbreak of war between 
this country & Bulgaria the then Tsar of Bulgaria 
owned certain securities in tills country, ulti- 
mately an inquisition was held A it was found 
that his rights had been forfeited A that he was a 
tnistee for the Crown. The ex-Tsar was beyond 
the jurisdiction A W’as unwilling to act : — Held : 
under Tnistec Act, 1893 (c. 53), ss. 25, 35, tlie 
Treasury Solr. shoiild be appointed new trustee 
A the intei*e.st of the ex-Tsar should be vested 
in him. — Be Ferdinand (Ex-Tsar of Bulgaria), 
[1920] 1 Ch. 107 ; 90 L. J. Ch. 1, C. A. 

153. Queen’s Proctor -Pleading — In same posi- 
tion as any other suitor.] — The Queen’s Proctor 
is in same position with regard to pleading as any 
other suit/or. — Queen’s Proctor v. Wallis (1802), 
31 L. J. P. M. A A. 97 ; 26 J, P. 487. 

Right to intervene in matrimonial suit.] — 

See Husband A Wife. 


Sect. 10.— IHE DEPARTMENTS OF STATE 

Admiralty .] — See Admiralty, Vol. I., p. 99, 
Nos. 1~3 ; Shipping A Navigation. 

154 . Board of Trade — ^Decisions of — ^Not binding 
on oourt.] — A decision of the Beard of Trade 
cannot govern the Admlty. Ot. — The City of 
London (1867), Sw. 245 ; 30 L. T. O. S. 236 ; 
subsequent proceedings y Sw. 300, P. 0. 

155. Secretary of State — For War — Duty im- 
posed upon by royal warrant — Duty to Sovereign 
alone.] — The duty imposed upon the piincipal 
Secretary of State for War by a royal warrant, 
which creates him sole administrator A interpreter 
of its terms, is a duty owing to the Sovereign alone, 
and no mandamus to such Secretary of State to 
hear A determine an application for an increase 
of the amount awarded to a retired officer of the 
army as additional compensation on his retire- 
ment will lie. — E. V . Secretary of State for 
War, [1891] 2 Q. B. 326; 00 L. J. Q. B. 467 ; 
64 L. T. 764 ; 56 .7. P. 105 ; 40 W. E. 6 ; 7 T. L. E. 
279, C.A. 

Amwiaiicnut -Consd. R. Incomo Tax Spexsial Purposes 
Comrs., Erp. Dr. Barnardo's Hornes National Incorporated 
Ahbocu.. [10201 1 K. B. 20. Mentd. Dunn v. Macdonald 
(1897), 76 L. T. 444. 

156. Home Secretary — May refer question 

of sentence only to court — Criminal Appeal Act, 
1907 (c. 23).]— The, Home Secretary may refer 
a question of sentence only to the Ct. of Criminal 
Appeal. — E. v Smith, E. v. Wilson, [1909] 
2 K. B. 756 ; 79 L. J. K. B. 1 ; 101 1.. T. 126 ; 
73 J. P. 407 ; 22 Cox, C. C. 151 ; 2 Cr. App. Eep. 
271 (). C. A. 

Annotatkm : — Mentd. R. v. Babjohns [1913), 109 L. T. 414. 
See, further. Criminal Law A Procedure. 

Powers of .] — See Sect. H, sub-sect. 2, 

ante. 

157. Treasury Board — Consent of Lords ot 
Treasury— Signifled through Secretary of Treasury.] 

— The consent of tlie Lords of the Treasury may 
be signified tlirough the Secretary of the Treasury. 
— Arnold v. Uravesknd Corpn., Palmsteii. r. 
Gravesend Corpn. (1856), 25 J., ,1. Ch. 776 ; 
27 L. T. O. S. 282; 20 .1. P. 611 ; 2 Jur. N, S. 
700 ; 4 W. K. 763. 

Annotation : — Refd. Diivifl V. LcicoKtcr Corpn., [1894] 2 
Ch. 208. 

Actions by A against Departments of State A 
heads of Departments .] — See Agency, Vol. 1., 
pp. 654, 055, Nos. 2725-2734 ; Public Autho- 
rities A Public Officers. 


Part VII. — The Crown in relation to Parliament. 


158. Necessity for royal assent — For each 
session.] — Every session, in wliich the King doth 
sign bills, is a day, A a Parliament by itself, A 
there can be no roll without a session, no I’arlia- 
ment without a roll, A no ses.sion without the royal 
assent. — Conference op Judges (1614), 2 Bulst 
235 ; 80 E. E. 1087. 

159. For dissolution.] — A Parliament can- 

not be discontinued or dis.solved but by matter of 
record, A that by the King alone. — Judges Eeso- 
LUTiONS ON 35 Eliz. c. 1 (1023), Hut. 61 ; 123 E. E. 
1101. 

160. For new laws.] — No new laws can 

be made to bind t he whole people, but by tlie King, 
with the advice A consent of both Houses of 


r aruameni*, a oy wieir umbeu autiiority.— ~i.TI KXJXJX4lid' 
TON V . CUOFI’S (1730), 2 Atk. 650 ; Eidg. temp H. 
109; 2 Stra. 1056; Cunn. 114; Cas. temi ^. 

Hard. 320 ; 26 E. E. 788. 

Annotations Exotor v. Marnhall (1868), L. R. 3 

H. L. 17. Refd. Wynn v. Davies & Woevor (1835), 1 
Curt. 69; K. v. Chadudek (1846), 11 J. P. 140; R. v. 

(1888), 20 Q. B. 1>. 740 ; Er p. Brinckman (1895), 
11 T. L. 11. 387. Mentd. R. I’. Yorko (1795), 6 Term Rep. 
490 ; Daklnsii. Seaman (1842). 9 M. & W. h? : Marshall 
V. Exeter (1860), 7 C. B. N, S. 653 ; Shepbera v. Payne 
(1863), 9 Jur. N. S. 354 : K. v. Allen (1872), L. R. 8 Q. B. 
69 ; R. V. Morton (1873), 42 L, J. M, V. 58 ; Jenkins v. 
Cook (1875), L. R. 4 A. & £.463 ; Mackonooblo v. Penzance 
(1881), 0 App. Caa. 424 : Kutner v. Phlllip.s, [1891] 2 
Q. B. 267 : Marshall i?. Grrilmm. Boll r. Graliam, [1907 J 
2 K. B. 112 ; R. v. Dibdin, [1910J P. 57. 


See, generally. Parliament. 
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Part VIII. — The Crown in relation to the Church. 

See Ecclesiastical Law. 


Part IX. — The Crown 

Sect. l.—THE CROWN AS SOURCE OF ALL 

lURISDICnON. 

161. Sovereign deemed always to be present 
in court.] — On an information in the name of 
the Queen there cannot be a non-suit because she 
is always present in court. — Weare v. Adamson 
(1583), 8av. 5t5 ; 123 E. K. 1010. 

162. Sovereign cannot adjudge personally — Nor 
effect arrest in person.] — (1) The King in his own 
person cannot adjudge any case, either criminal 
or between pai*ty & party, but it ought to be 
determined A: adjudged in some ct. of justice, 
according to the law ic custom of England. 

(2) The King may sit in the K.B., but the ct. 
gives the judgment. No King after the conquest 
assumed to himself to give any judgment in any 
cause whatsoever wliich concerned tlie administra- 
tion of justice, witliin tlie reahn, but these causes 
were solely determined in the cts. of justice. 

(3) Tlie King cannot arrest any man. — P roiubi- 
TluNsDKLUoy(jm)7), 12Co. Kop.t53; 77 E. R.1312. 

163. Delegation of power to Judges.] — 

By our constitution, the King is the fountain of 
(jvory siiccies of justices wWch is administered in 
this kingdom. The King is de jure to distiibute 
justice to all his subjects. A:, because^ he cannot 
do it liirriself to all persons, lie delegates his powder 
to his judge.s, wdio have the custody A: guard of 
the King’s oath, & sit in the st‘at- of the King 
concerning his justice. — It. c. Almon (17(1.5), 
Wilin. 213 ; 97 E. ii. 94. 

Aanotaiions : — Reid. H. v, Duvison (1821), 4 B. & Aid. 329 ; 
He Martin, Kt p. Turner (1841), 3 Mont. 1). & Dc G. 523 ; 
B. V. Gray, I1900J 2 Q. B. 3G. Mentd. U. v. .Shipley 
(1784), 4 Bouer. K. B. 73 ; B. v. CJemcnt (1821 ), 4 B. & Aid. 
218 ; A.-(>. r. Siddun (1830), 1 Cr. & J. 220 ; 11. r. Si<idonH 
(1830), 9 L. J. O. S. Fx. 7 ; B. v. Faulkner (1835), 
2 Gr. M. & K. 525 ; Miller v. Knox, Knox v. Gavan (1838), 
4 Bing. N. C. 574 ; He Martin. Hr p. Van Sundaii (1844), 
i)e G. 55 ; He Crawford (1849), 13 Q. B. 613 ; Youoiih 
i\ Keen (1859), 2 C. B. N. S. 384 ; MerHoy Docks Harbour 
Board v. BcnhaUow (1861), 8 Jur. N, S. 480 ; Ex p. 
.lollillo (1873), 42 li. J. g. B. 121 : B. v. Lefroy (1873), 
L. B.. 8 Q. B. 134 ; Ex p. Martin (i87U), 4 Q. B. D. 212 ; 
H. V. HariiiRton (1879), 48 L. J. Q. B. 300 ; He JohiiHon 
(1887), 20 g. B. D. 68 ; B. r. DaricH, (1906] 1 K. B. 32 ; 
Scott 1 ?. Scott, [1912] P. 241. 

164. Right to establish courts — Limitations on.] 

— Although the Grown may by it^ prerogative 
establish cts. to proceed according to common 
law, it cannot create any new ct. to administer 
any other la\v. — lie Natal (lionn Bp.) (1805), 
3 Moo. P. C. il N. S. 115; 5 New Rep. 471 ; 
12 L. T. 188 ; 11 .Jur. N. S. 353 ; 13 W. R. 549 ; 
16 E. R. 43, P. C. 

AnnokUions : — Consdi. Natal (Bp.) v. Qladstoue (1866), 
L. U. 3 Eq. iteld. Merrlinan v. WilUanis (1882), 7 
APP. Caa. 484 ; Head v. Linoolu (1889), 14 P. 1>. 88. 
mntd. Exp. Jenkins (1868), L. B. 2 P. C. 258 ; C^pe Town 
(Bp.) V. Nat-al (1869), L. R. 3 P. C. 1 ; Ex p. Selwyn 
(1872), 36 J. P. Jo. 54. 

165. .] — The King may appoint a new 

ct., & appoint new judges in it ; but after the ct. 
is e.stablished, the judges of the ct. ought to 
determine mattei-s in it.— .1enti.eman’s Ga.se, 
Grosby V. Jentleman (1583), 6 Go. Rep. 11 a; 
77 E. H. 209. 

AnnotatUm^t Anon. (1673), Froein. K. B. 319 ; Tunno 
V. Mon-is (1835), 2 Cr. M. & H. 298. 

166. Right to appoint Judicial officers — Cannot 


in relation to the Law. 

be transferred.] — The power of justice Ac mercy 
belongs to the King only. — ^Anon. (1 409), Jenk. 79 : 
H5E. R. 56. 

167. .] — The King cannot grant power 

to any one to make justices of oyer & terminer : 
but he ought to constitute such justices himself, 
for it is a high prerogative. A grant to pardon 
treasons is void : but in Hcotland & Ireland such a 
grant to bo executed in the name of the King or 
to make Knights there is good, because of the dis- 
tance & circum.stances. — Anon. (1485), Jenk. 171 ; 
145 E. R. 112. 

Annotation : — Mentd. Idle v. Cooke (1705), 2 Salk. 620. 

168. ^ght of subject to petition Sovereign.] — 
A petition to the King by any man that t.hinks 
liimself wronged, is no offence, but petitioner 
must come as a suitor, not as a consurer. — 
Wreniiam’s Gase (1618), Hob. 220 ; 80 E. R. 
367 ; Huh nom. R. v. Wraynham, 2 State Tr. 1069. 

169. .]— The subject cannot be deprived 

of his right, to appeal by any words in the King’s 
grant to that purpose, much less if the grant be 
silent in that- paHicular. — Ghhistian v. Gouben 
(1716). 1 1>. Wins. 329 ; 24 E. K. 411. 

AnnotatUuis : — Consd. Ex p. Parsee Murder Ctiae, Er w. 

Kduljoe Byranijee Aloo Paroo (1847), 11 Jur. 855. Refd. 

Re Nahon & Parieuto (1832), 2 Knapp, 66 ; B. v. ►Steplicn- 

sou (1847), 5 Moo. P. C. 0. 296. Mentd. Plunkett v. 

Burlington (1837), 1 Jur. 376. 

Appeal from colonial courts to Judicial 

Committed of Privy Council.]— Dependencies, 
(k)LONiEs & British Possessions. 

170. Law suspended during usurpation.] — 

From the death of Gharles I. to the restoration of 
C’harles II., the law did not die, hut was only 
suspended in its operation by the impediment of 
the usurpation. — Benyon ?\ Evelyn (1664), 
O. Bridg. 324 ; 124 E. R. 614. 

HHobdf on ;■ Mentd. Stookdalo v. Hansard (1839), 9 Ad. 

& El. 1. 

171. Judges guided by settled law of land— 
Not by will or desire of Government.] — On motion 
made by Her Majesty’s Govt, to the Prerogative 
Gt. to deUv(*r up to a Secretary of State the oiiginal 
will & codicils of Napoleon Bonapai’te for the 
purpose of being made over to the Fixmcii Govt. : — 
Held: the papei*s should be delivered out. A: a 
receipt taktiu for them from the Secretary of State, 
after notarial copies made, in order that they might 
be scut to the legal authorities in France to be 
recorded there in the }>i*oper place. 

Public policy of itself is not sufficient to induce 
the ct. to grant such application, it is necessary 
to show that the step is conformable to law. The 
ct. must not venture to go beyond the limits of 
legal authority. In a country governed by 
settled laws, it is necessary for cts. to be guided by 
those laws, &; not by the will & desire of a govt, — 
He Napoleon Bonaparte (Late Emperor) 
(1853), 2 hob. Eccl. 606; 1 Ecc. Ad. 9; 17 Jur. 
328 ; 163 E. R. 1429. 

Aniwtation : — Refd. The hog of Mayflower (1897), 76 L. T. 

295 

Prerogative of C’rown as regards su^ension, 
dispensation & alteration of laws, see Part V., 
Sect. If sub-sect. 2, B., ante. 
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Constitutional Law. 


Sect. 2 .— PARDONS AND REPRIEVES. 

Sub -SECT. 1. — Nature of the Right of 

Pardon. 

172. Inseparable incident to Crown — Cannot 
be transferred or extinguished.] — The King cannot 
dispose o£ his crown by testament, though under 
the Great Seal ; nor of the ports of the kingdom ; 
nor of the jewels of tlie (Jrown ; nor of power to 
pardon treason or felony witliin the kingdom ; 
nor of power to make judges, justices of the peace 
or sheriffs, etc. The King may grant goods & 
chattels by Avord of mouth & lands which he has 
in jure coronce by lottei*s patent or by will under 
the Great Seal.- -Anon. (1340), Jenk. 79 ; 14.5 
E. K. 5(3. 

173. May be delegated.]— Anon., No. 

107, ante, 

174. .]' — The power of pardoning all 

offences, including murder, is an inseparable 
incident to the Crown, but the King shall not 
pardon by general words. — R. r. Parsons (1(592), 
Holt, K. B. 519 ; 2 Salk. 499 ; 1 Show. 283 ; 

90 E. K. 1180 ; mib uom, I^arson’s (.'ase, 1 Ereem. 
K. B. 501 ; sub uom. R. v. Anon., 4 Mod. Rep. 01. 

175. .) — All fines for offences belong 

de jure to the King, but he may grant them over. 
His power however of i^ardoning any offence, A 
thereby preventing the fine, continues notwith- 
standing. The King cannot transfer or extinguish 
his right to pardon offences. — Groenvelt’s Case 
(1097), 1 I.«d. Raym. 213 ; 91 E. R. 1038 ; sub notn. 
Groan velt's Case, 3 Salk. 205 ; svJb nom, R. v, 
Greenvelt, 12 Mod. Rep. 119. 

Jnnotaiiom Mentd. H. v. Green (1715), Fortes. l{ei». ‘^71 ; 

Evans r. Harrison (17G2), WiJm. 130 ; 11. r. Ilojjers (1822), 

1 I)o>v. & Ry. K. li. 150 ; Daniell r. riiiliiips (183.')), 

1 (‘r. iM. cS: K. 002; Kx p. HarMet t (1843). 7 Jur. 04J) ; 

R. r. Hartlelt (lSt3), 7 J. P. 578 ; Ex ?>. Fcrminclez (180H, 

9 W. R. 832 ; Wildes v. Russell (1800), L. R. 1 (.5. 1*. 722. 

176. Right exercised on advice of Executive - 
Not a judicial function.] — Upon the hearing of a 
petition to the .ludioial Committee for leave to 
appeal from a death sentence, & for the post- 
ponement of the execution of tlui sentence pending 
the liearing of t he appeal ; - Held : (1 ) with j*egard 
to staying execution of .sentences the board were 
unable to interfere & did not think it right to 
expre.ss any opinion as to whether on the facts 
stated leave to appeal should be granted ; (2) the 
board was not a cl . of criminal aj)peal, & the 
question Avhether His Majesty should be advised 
to exercise his prerogative of [)ardon was a matter 
for the Executive GoAd. <fc AV'as out. side the juris- 
diction of the board. — Balmukand i\ Kino- 
Emi*EROR, [1915] A. C. 029; 84 li. J. P. C. 130; 
113 L. T. 55 ; 24 Cox, C. C. 720, 1*. 


Sub-sect. 2.- -Nature and Form of I*ari>on. 

177, Whether express words necessary— To 
pardon treason— Necessary.] — Raavleigh’s (Sir 
Walter) Case (1018), (do. Jac. 495 ; Hut. 21 ; 
79 E. R. 422. 

Annotation : — Mentd. R. v, (^orbet (J002), 1 Sid. 72. 

178 , To pardon murder — Necessary.] — 

CusTUDES V , Rickabye (1052), sty. 375 ; 82 E. R. 
790. 

179, —R. V. Parsons, No. 

174, ante , 

180, Not necessary.!— R. v. Coney 

& Obrtan (1084), 3 Mod. liep. 37 ; 2 ShoAV. 334 ; 
87 E. K. 23 ; sub nom . Coney <te Obkyan, Skin. 
157. 

Construction of pardon .] — See Sub-sect. J, 

181, Former necessity for Great Seal.] — Ramsay r. 


Macdonald (1747), Fast. 61 ; R. v. Gully (1773), 
Loach, 98 ; Bullock v. Dodds (1819), 2 B. & AJd. 
268 ; Gough v, Baades (1856), 2 K. & .T. 623 ; 
R. V, Garside & Mosley (1834), 2 Ad. & EL 266 ; 
Stokes v, Holden (1836), 1 Keen, 145. 

182. Statement of places to which pardon appli- 
cable — Under Transportation Act, 1843 (c. 7) - Not 
necessary.] — ^Barnett v, Blake (1862), 2 Drew. 
& Sm. 117 ; (32 E. R. 56(3 ; sub norn, Blake v. 
Barnett, 31 L. J. Ch. 898; 6 L. T. 886; 20 
.1. P. (392 ; 8 Jur. N. 8. 812 ; 10 W. R. 767. 
Annotations: — -Reid. Talbot r. Jevers (1017), 117 L. T. 430. 

Mentd. Hurst v. Hurst (1882), 21 Ch. D. 278. 

183. Conditional pardon — Of death sentence — On 
condition of transportation.] — R. v. Miller (1772), 
2 Wm. Bl. 797 ; R. v, Madan (1780), 1 Leach, 
223. 

184. On condition of imprisonment — 

No appeal against.] — R. v. Lord (1908), 52 Sol. 
Jo. 740 ; 1 Cr. App. Rep. 110 ; 72 J. P. Jo. 400, 
C. C. A. 

See , generally . Criminal Law &; 1*rocei)URE. 

— Effect of' “On property.] —aS’cc Nos. 218, 
219, post. 


SUB-SEtT. 3. — \VhrAT may be 1»A1U)0NED. 

185. All sentences of punitive character. 

The Chief Justice of a colony^ wrote two letters to 
a newspaper in wliich lie discussed i|iu‘stions 
affecting tlie sanit^iry condition of (he town. An 
anonymous letter Avas published in reply com- 
menting in sarcastic language on the letters & 
ooruliict of the Chief Justice. Th(‘ editor, who wanS 
also proprietor A publisher <)f the paper, refused 
to give up tlu* name of th(j author of the letter, or 
the manuscript of it. The Chief Justice thereupon 
adjudged him to be guilt y of contimipt in publish- 
ing the letter, also in refusing to givi* up the name 
of the author, & sentenced him to imprisonment 
during pleasure A to payment of a tine in respect of 
each act of contempt, <te to furtJier imprisonment- 
till tliey were j)aid. Ho was rel(*a.s(‘d the next- 
day by order of the Governor of th(‘ colony : 
Held: the prerogative of tlie Crowii extends to 
the remission of all sentences of a piinitiA’ii cha- 
racter, A the Gov<u*nor of the colony had power, 
under his commission, to exercise tlui royal 
prerogati\'<t in that resp(*c(. He Bahajvia Isl/VNDS, 
Special Refehknce from, 11893] A. C. 138; 
sub norn. He Moseley, (32 L. J. 4^. 79 ; (38 

L. T. 105 ; 57 J. \\ 277, P. (’. 

Annotatian : -Mentd. Seaward r. I’atereou, 11897] 1 Cli. 
545. 

186. Not bankruptcy Offences.] - I nder Insolvent 
& Rankrupt I^aw (Consolidation Acts, the (’rowii 
has no power to remit punishment. He S'canton, 
Ex p. Stanton (1851), 21 J.. J. Bey. 7; 18 
L. T. O. S. 149, L.JJ. ; sidhserpienl proeecdings, 
1 4)e G. M. & G. 224, 1.. C, & J). JJ. 

187. Not offence of public nature — Unless before 
] seizure or Information.] — Anon. (1481), Jenk. 161 ; 

’ 145 E, R. 106. 

Antmtaiion -Refd. Woddel v. Thurlow & Harris (1711), 
l‘ark. 280. 

188. .] — I^ARDONS, Of (1609), 12 Co. Hop, 

30 ; 77 E. R. 

189. Suit in Ecclesiastical Court — Pro salute 

animsB.]— Hall’s Case (1604), 5 (Co. Rep. 51 a; 
77 E. H. 132. 

Annotation : - Raid. WatPs Case (1014), Cro, Jac. 336. 

190 . — — Ex officio — Not after sentence given 
& costs taxed.1 — Hat.j,’s Case (1604), 6 Co. Hop. 
61 a ; 77 E. R. 132. 

AmwUUion ; --Raid. Wattn'ri Case (1014), (-ro. Jac. 353. 
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Part IX. — ^The Crown in relation to the Law. 

191. Not recognisance to keep peace — Before E. R. 36 ; fivib nom. Powle Thumb all, 2 Show. 

recognisance broken.] — Pardons, Of (1009) J 2 Co. 420. , . ^ ^ 

Rep. 30 ; 77 E. R. 1311. 205. Fraud excepted— Whether Judgment 


192. 


(1052), Sty. 375 ; 82 E. R. 790. 


, 1 — c^cjHTODEs V, Rickabye on penal statute for fraud on revenue included.] 

»• /.ooo\ o 0,11 . 


193. Not nuisance.] — Oustodks v, Rioicabye E. R. 157. 


R. V. Johnson (1688), 3 Mod. Rep. 241 ; 87 


(1652), Sty. 375 ; 82 E. R. 790. 


206. All felonies before certain day — Special 


194. Impeachment— By House of Lords— Not clause not to ttnd sureties for good behaviour- 

after impeachment.] — K. v, Salisbury (Earl) Liability of finding such security for misdemeanours 
C090), 1 SJiow. 100; 89 E. K. 476 ; sub nom. committed after such day not included.]— Mints 
Salisbury’s (Earl) Case, Carth. 131, Case (1640), Cro. Car. 59(J ; 79 E. R. 1113. 

195. By House of Commons — Not before 207. Murder excepted -Suicide not within excep- 

Impeachment.] — A pardon under the Great Seal tion.] — R. v. Warde (1663), 1 Sid. 1^ ; 1 licv. 
takes away the privilege of a witness in not answer- 8 ; 82 E. R. 1025 ; sub nom. R. v. Warner, 1 

ing, so far as regards any risk of prosecution at Keb. 66. _ ^ i ora 

the suit or in the name of the Crown. Annotatwn : Reid. H. r. Russell (1832), l Mood. C. * 

Act of Settlement, 1700 (c. 2), h. 3, which enacts 208. Murder & polsonli^ 
that no pardon under the Great Seal shall be administered before pardon— Death after 
pleadable in bar to an impeachment by the Offence within exception.] Nicholas Oa 
Commons in Parliament, renders a pardon under (1748), Fost. 64. 

the Great Seal wholly inoperative to prevent 209. Wound —Offence of wounding & hitting 
impeachment by the JTouse of Commons, & so included.] — R. v. Bookman (1664), 1 sid. , 
getting rid of the judgment of the House; of Lords ; 82 E. R. lOt^. /,-nrv o u n 

^ ^ ^ .. vl/i alien /—Mentd. Anon. (1705), 2 Salk. 540. 


- - — -- — ^ f-f ' — , - , 

for that purpose a subsequent pardon must be 
granted by the Crown. — R. v. Boyes (1861), 1 
B. <te S. 3il ; 30 L. J. Q. B. 301 ; 5 L. T. 147 ; 
25 .1. P. 789 ; 7 ./ur. N. S. 1158 ; 9 W. H. 690 ; 
9 Cox, V. C. .32 ; 121 E. R. 730. 

AniwiatianA : -Gonsd. Lamb i\ Mun.ster (1882), 10 Q. B D. 
110. Mentd. II. v. Hamilton. Kiruflako & Loviboiid 
(1870), 22 L, T. .‘ilG ; Reynolds, Ex p. Roynolds (1882), 
20 Ch. 1). 291 ; He Uonose, Ex p. Gilbert. (J880). 3 Morr. 
223 ; EvaiLH y. Evans, [19011 1*. 37.'< ; R. v. (.3iris1ie, 
[19111 A. C. 515 ; It. v. Golieii (1914), I ll L. T. 77. 

196. Not suit In which subject has Interest.] — 


Sub-sect. 5. — Effect of Pardon. 

210. On guilt — Not taken away.] 

V. White (1625), Palm. 412 ; Lat. cSl ; 81 E. R. 
1147. 

Atirwiation ; — ‘Mentd. Lane v. Cotton (1701), 1 Coni. 100. 

211. On punishment.] — Vaughan’s Case (1597), 


HioriiN’s (!ask r, Co. Rep. r>0 a : 77 K. R. .7 Uo. Kep. 49 a ; 77 1?. R. 12h. 

...... . . M l. T> 


1 I • c*ii7) 'il/liii 1-^IITTT Al\ \ V ll ’f it FT-tf’lli 01T^"iTI “I" IlOOCllCl* h C'flHO (loOH)j 8 ^V/P* 

1,50, suo nom. l UTLTADAY WTROI (.IIBOUOUGII t. WMtronc: Blauey (1675). 2 Mod. Rep. 10; 

BuRjI.V, MooitK, Iv. B. 5/1; siih nom. SlIUt^K- Wilkinson y. Tii'omari (1707), 2 Ld. Raym. 1284. 

BOitouGii V. BnaJEN, Cro. EUz. 682. 212. .] Swayne v. Bocjers (1626), Cro. 

-Consd. Ludlain r. Lopez (1722), 8 Mod. Rep. .... -o noo 

103. Reid, smith r. Bowen (1709), 11 Rep. 25,4. Car. 32 » J® entitled to 


197. — .1 — Hall’s Gasf. (1661), 5 Co. Rep. 
51 a; 77 E. H. 132. 

Annotation : — Refd. Waits ’« Case (101 i), Cro. Jae. 335. 

Spc, alsOf Nos. 201, 282-232, {)ost. 

198. Not debt— Due to private person — Before 
debt paid.] — Tomkin’s C.ase (1629), llet. 57; 
121 K. R. 340. 

199 . .]— Bartkam V. Dannett 

(1676), tJas. irmp. Finrli, 253 ; 23 E. U. 139. 

*SVr, also^ Nos. 228- 232, />o.s/. 


Sun-sECT. 4 . — Construction of Pardon, u. r. BurridKo (ipy 

, , (1878), 3 Ex. D. 352. 

200. Effect of exceptions.] — Franklin’s Case 215. On properl 

(1.593), 5 Co. Rep. 46 b ; 77 K, K. 125. forfeited.] — Searle 

201. Exception of contempts — Contempt In 9^^ . n, 433. 

marrying infant ward of court not within exception.] jnndtatums . — Consd. 
— Phipps v. Ancjlesea (Earl) (1721), 1 P. Wins. Martin v. Mackonoo 
(H)0 ; 24 E. R. 570. E. V. 

AnnotfUiona : — Mentd. Lanedowno v. Laiisdowno (1820), ’ * 

2 Bli. 00 ; Nool v. Roolifort (1836), JO Bli. N. S. 483. 216. 

202. “All offences” — Prmmunire included.] — Phillips (1664), 1 {■ 
llETLEY r. Boyer (1614), Cro. .lae. 336 ; 79 E. R. 1069. 

2^^^ AnnolcUwns MWW.^ 

Amuilatuma : — Mentd. Emniereon v. Sultmaraho (1837), Pnwpl'e Mllbauk*a7 
7 Ad. & El. 266 ; Ramsoy ». Noniabi-ll (1»40), 11 Ad. & El. ‘ ®''®* *• 

383 21 1. — — ■■ — ■ 

203. All crimes not capital included.] — R. v. (1675) 


213. On character — Person pardoned entitled to 
sue for defamation in respect of pardoned offence.] 

— Cuddtngton Wilkins (1615), TTob. 81 ; Mooi’o, 
K. B. 872; Owen, 150 ; 80 E. K. 231 ; sub nom. 

(JODDINGTON V. AViLKIN, 1 BlWIll. 10. 

Annoiatio 7 is : — Apld. Seailo r, Williams Hob. 288 ; 

11. V. KoiUy (1787), 1 Leaoh, 454. Consd. Loynmn v. 
Latimor (1878), 3 Ex. D. 352; Ilay *'1, 

Division JJ. (1890), 24 Q. B. L>. c»61. Refd. Ba^or 
(1850), 15 L. T. O. S. 500 : Aloxatidor r. N. L. lly. (18C5), 
34 L. J. g. B. 152 ; Monsou r. TnssamLs, Monson r. 
Tussaud, [1894] 1 Q. B. 071. 

214. .] — SEAItLE V. W^ILLTAMS (1018), 

Hob. 288 ; 80 E. H. 433. . , 

AmxoialuniA Consd. j:*, Md’ 

Martin v. MackonocUie (18<8), 3 Q. B. D. 730, ^id. 
11 r. BurridKe (1735), 3 P. Wins. 439 ; Loynian v. Latimor 
(1878), 3 Ex. D. 352. « - * 

215. On property -Restoration — Benefice — Not 
forfeited.] — Searle v. Williams (1618), Hob. 


Angell’s case (1673), 1 Mod. Rop. 102 ; 86 E.^R. i 197 ; 86 E. R. 936. 


; nu ill. XL. XOiJ. 

Anm^tatkma :-C0Tisd. mV 

Martin i\ Mackonoohio (1878), 3 B. D. 730. KeiO. 
R. V. BuiTidgo (1735). 3 P. Wms. 439 ; Leyman v. Latimer 

(1878), 3 Ex. D. 352. 

216. Not restored.] — Snow r. 

Phillips (1664), 1 Sid. 220 ; 1 Kcb. 780 ; 82 E. R. 

!4nuafa/wnj» .—Mentd. ^ Roo r. «atehon8o (1(196), 1 Ld. 
Ravm. 145; Handeside r. Brown (1753), Dick, 237, 
pXi V. Milbank (1772), 2 Wm. Bl. 854 . 

217 Advowson — Not restored.] 

R. V. Tirimr, (107.5), 2 Mod. Bep. 52 ; Preem. K. B. 


7(J4. 

204. 


i5o». Suit for dilapidations not included.] — fov 

Pool v. Tiiumbal (1085), 3 Mod. Kep. 50; 87 sentence was commuted to transportation toi 


"218. ^ Conditional pardon.] — A 

convict sentenced to deatli for felony,^ wliicR 


PART IX. SECT. 8. SUB-SECT. 4. wrat" poJ«“ Ft”to«‘d Sbkss oSSJn Vsm. 

e. Bene f rial ron>aimrfion .] — Tho protect hini, ought not to bo I. L. B. 11 All. <9. IND. 

nestion ot how far a pardon protet;Ls 


qnestion 
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Sect, 2 . — Pardons and reprieves: Sub^secL 5. Sects, 
3 , 4 <£: 5 : Snh-sects, 1, 2 <t:3 .] 

life, received a conditional free pai’don in the penal 
colony : — Held : such pardon did not alter the 
effect of the attainder in vesting his property in 
the Crown . — Re Church’s Trust (1851), 18 
L. T. O. S. 107 ; 10 Jur. 517. 

Aniuitaiivn .—FoUd. Coombs r. Queen’s Proctor (1852), 
2 Rob. £col. 547. 

219. Right to after-acquired property — 

In right of wife — Conditional pardon,] — Newsome 
r. Bowybr (1730), 8 P. Wms. 37 ; 24 E. R. 959, 
L. 0. 

Annoiatiofis : — Oo&sd. Cooinlis v. Queen’s Proctor (1852). 
2 Rob. Bcel. 547. Reid. Atloe ». Hook (1854). 2 W. R. 
511 : Cough V. Davies (1866), 2 K. & J. 623. 

220. .] — (iouGH V. Davies, No. 362, 

post, 

221. On consequent disability — Discharged.] — 

Bbnnet V, Easedale (1026), Cro. Car. 55 ; 79 
E. R. 651. 

Annotation : — Consd. Hay v. London Tower Dlvlfilon JJ. 
(1890), 24 Q. B. D. 561. 

222. .] — R. V, Greenvelt (1097), 

12 Mod. Rep. 119; 88 E. R. 1206; svb nom, 
Groenvelt’s Case, 1 Ld. Raym. 213 ; svb nom, 
Groanvelt’s Case, 3 Salk. 265. 

nnotations : — Mentd. R. v. Green (1714), Fortes Hop. 274 ; 
Evans v, Harrison (1762), Wllm. 130 ; R. v. Rogers (1822), 
1 Dow. & Ky, K. B. 130; Danlell v, Philipps (1835), 1 
Cr. M. & R. 662 ; Kxp. Bartlett (1843), 7 Jur. 649 ; Wildes 
r. Russell (1866), L. R, 1 C, P. 722. 

223. .] — Clanrickard (Earl) v, 

Bourke (1717), 6 Bro. Pari. Cas. 4 ; 1 Cora. 237 ; 
2 E. R. 895, H. L. 

224. Prevention of consequences of inchoate 

forfeiture — Not completely effected by entry.] — 

A pardon under the sign manual, according to 
6 Geo. 4, c. 25, s. 1, has the effect of restoring civil 
rights so completely as to prevent the conse^ence 
of an inchoate forfeiture not completely eiiected 
by entry. 

A copyholder was attainted of felony & was 
pardoned & tlie lord had not entered in pursuance 
of the forfeiture : — Held : the pardon restored the 
copyholder to his tenement, for which he might 
maintain ejectment.— Doe d. Evans r. Evans 
(1826), 5 B. & C. 581 ; 8 Dow. & Ry. K. B. 399 ; 
4 L. .1. O. 8. K. B. 323 ; 108 E. R. 218. 

225. — — Solicitor’s right to certificate.]— 
Re Barber (1850), 15 L. T. O. 8. 500. 

226. Right to hold licence.] — Upon an 

application for a licence to seU spirits by retail, it 
appeared that ai^pct. had been convicted of felony 
but had received a free pardon under the Royal 
sign manual ; — Held : the disqualification iraposfjd 
on him by Wine & Beerhouse Amendment Act., 
1870 (c. 29), .s. 14, was removed by the pardon, 
&> the licence might be granted to him. — Hay i\ 
London (Tower Division) J.T. (1890), 24 Q. B. D. 
561 ; 59 L. .J. M. C, 79 ; 62 L. T. 290 ; 54 J. P. 
600 ; H8 W, 11, 114 ; 6 T. L. R. 169, D. C, 

On right to give evidence.] — aS'cc Evidence. 

227. On other offences— Pardon limited to 
specific offence,] — Prisoner had been convicted 
of felony in 1842, sentenced to transjiortation, 
sent to the hulks &, in Peb. 1846, discharged with 
a certificate of a free pardon. lie was now 
indicted for stealing a horse on Peb. 26, 1841 ; — - 
Held : the pardon was not a bar to tliis indictment, 
as it was expressly limited to another felony. — 
R. V, IIabrod (1846), 2 Oar. & Kir. 294 ; 2 Cox. 
0. C. 242. 

Construction of pardon.] — See Sub-sect. 4, ante. 


i 228. On liability to subject — For costs — Not 
’ discharged.]— Hall’s Case (1604), 6 Oo. Rep. 
61 a; 77 E. B. 132. 

Annotation : — ^Refd. Watts’s Case (1614), Cro. Joe. 335. 

229. Costs awarded by splntual 

court.] — Brikenden’s Case (1626), Cro* Oar. 9 ; 
79 E. R. 613. 

230. .] — R. Oodrington 

V, Rodman (1630), Oro. Car. 198 ; 79 E. R. 774 ; 
svh nom, Oudrington v, Redman (or Rodman), 

~ . 227. 

Mentd. Lucy v. St. David’s (1702), 7 Mod. 

231. Discharged.] — Watts’s Case 
i (1614), Oro. Jac. 335 ; 79 E. R. 286. 

232. -.] — Morlby (Lord) & 
! Chichester’s (Bp.) Case (1627), Cro. Oar. 67 ; 

79 E. R. 661. 

233. Penalty — Incurred by officer of local 

authority Interested in contract — Public Health 
Act, 1875 (c. 66), s. 193.] — A penalty recovered 
from an officer of a local authority under the above 
sect, cannot be remitted by the Crown under 
Remission of Penalties Act, 1869 (c. 32). — Todd v , 

, Robinson (1884), 12 Q. B. D. 530 ; 53 L. J, Q. B. 

; 251 ; 50 L. T. 298 ; 48 J. P. 692 ; 32 W. R. 858, 
D. C. 

j 234. On excommunication — Discharged — Pardon 
1 of contempt of spiritual court.] — R. & Codrington 
I V, Rodman (1030), Cro. Car. 198 ; 79 E. R. 774 ; 
I sub nom, Cudkington v, Redman (or Rodman), 
I W. Jo. 227. 

! Annotation : — Mentd. Lucy i». St. DaviiVe (1702), 7 Mod. Hop. 
! 6G. 


Sect. 3 — GAOLS AND PRISONS. 

See Prisons. 


HOW FAR THE CROWN IS BOUND BY 
CUSTOM. 

236, General rule.]-* An information w’as 
i brought against A. for some of the King’s 
jewels wldch came to liis hands & were detained 
by him. Deft, pleaded the custom of I*ondon that 
if any goods are pawned there they may be law- 
fully detained by him to whom they are pawned 
until the sum lent upon the pawn be paid, & that 
j the jewels were pawned to liim for £100 wliich 
! was not paid : - -Held : as nullum tempus nec locus 
j occurrit Regi the custom did not extend to the 
j King’s goods & the King should have judgment 
I for his jewels. 

j No custom bind.s the King for his person or 
j goods, as pontage, murajje, waifs, strays, toll, 
i lapse, alienation of a villein before seizure ; but 
otherwise of customs which go with the land, for 
ihe.se bind tiie King, OvS gavelkind, boi’ougli 
English, etc. — Anon. (1467), Jenk. 83 ; 146 E. R. 
59. 

SeCf generally^ Custom & Usages. 


Sect. 5.— GENERAL PRIVILEGES AND EXEMP- 
TIONS OF THE CROWN IN LEGAL PROCEEDINGS. 

Sub-sect. 1. — In General. 

236. Crown not bound — By fiction of law.] — 

The King is not bound by abeyance, nor by a 


PART IX. SECT. 6, 8UB«SE0T. 1. 

f. Crown not hound — By rule that 
prosecution is precedent to action — In 


: case of felonious tort ,) — ^The rule which 
i preveutfl a civil remedy beliifir taken 
j whilst the proseonUon for the felony 
, which is the foundation of the action 


is not concluded, does not apply where 
the Crown is pltf. — R. v, Rfjiffbn* 
(1869), 5 P. R. 175.— CAN. 

By estoppd ,] — The aw 
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common recovery where he has- a reversion 
expectant upon an estate tail, nor by a collateral 
warranty of his ancestor, without assets. He is 
not bound by fictions of law. — ^A non. (1613), 
Jenk. 280 ; 145 B. R. 207. 

287. .] — Shefpeild i?. Ratcliffe, 

No. 277, post, 

By estoppel or set-off.]— Sect. 6, sub- 

sect. 6, 'mat 

By statutes generally.] — See Statutes. 

By Statute of limitations.] — See Limita- 
tion OP Actions. 

238. Grown cannot be amerced.] — The King &; 
the Queen, on account of the dignity of their 
persons, shall not be amerced. — Bbecheh’s Case 
(1608), 8 Oo. Rep, 58a ; 77 E. R. 559. 

Annotations: — Meiltd* Cotton v. Westcot (1617/, Oro. Jac, 
441 ; Hnsaey v. More (1617), Cro. Jac. 413 ; Daroy v. 
Jaok.son (1622), Palm. 224 ; Bardley v. Tumock (1622), 
Cro. Jac. 629 : Mason r. Fox (1022), Cro. Jac. 632 ; 
Iiangham*8 Case (1641', March, 179: Tlireadneudle v. 
Linum (1674), Frocm. K. B. 179 ; Coan v. Bowles (1691), 
1 Show. lO.*) : Walwln v. Smith U091), 4 Mod. Rep. 86 ; 
Grenville v. College of Physicians (1700), 12 Mod. Rep. 
386 ; Groenvelt t>. Burwelf (1700), 1 Salk. 200 ; Warner 
V. Green (1701), 12 Mod. Rep. 580 ; Kent v. Kent (1733), 
7 Mod. Rop. 187 ; R. v. York (1832), 3 B. & Ad. 770 ; 
Douglas V. H. (1848), 12 Jur. 074 : London Corpn. v, H. 
(1848). 13 Q. B. 30 ; Fibon v. Neville (1861), 10 W R. 8 ; 
Kemp w. Neville (1861), 10 C. B. N. .S. 523. 

239. Whether privileges of Crown transferred — 
By transfer of equity Jurisdiction of Exchequer to 
Court of Chancery.] — Qu. : whether the equity 
jurisdiction of the Exchequer being transferred to 
the Ct. of Ch. the rights A. privileges of tlie thrown 
are not also lransf(*.rred, such as that there is no 
dismissal in the case of the Oown, but that the 
judgment .should be “ let deft, go without a day,” 
analogous to a nonsuit at law, though the Ct. of 
(^h. Act, 1841 (c. 1), directs the proceedings to be 
conducted as oh. proceedings. — A.-G. d. Roose 
(1846), 7 L, T. O. 8. 17,5. 

24-0. Waiver of privileges of Crown — Crown 
consenting to appear — In proceedings in which 
interested.] — Testator bequeathed a legacy to 
for her absolut >e use & benefit except as therein- 
after limited ^ directed the same with other 
legacies to female.s to be invested & the interest 
therefrom to be for the legatees’ separate use, 
& ill cas<; any of (he legatees should become 
bkpt. or as.sign the interest bequeathed to her 
the .same was to fall into testator’s residuary 
estate except in respect of C. whose legacy is to 
go to inn* cliildrtm according to her appointment 
& in default to tliem absolutely. By O.’s marriage 
settlemi‘Tit her husband had covenanted to settle 
all after acquired }>roperty of his wife. C. died 
without having become bkpt. or liaving assigned 
her interest in the legacy & having by will appointed 
the same to her children equally. The Comrs. of 
Inland Revenue insisted that O.’s share did not 
go to her children directly under the will but 
that her husband rnu.st take out administration 
to her estate in order to obtain possession of it. 
By consent the question was raised upon a petition 
for the opinion of the ct. under the Law of Property 
Amendment Act, 1859 (c. 85), s. 30 : — Held : 
(1) by consent the question, although between the 
Crown & a subject, might be decided on this peti- 
tion ; (2) under the will the legacy upon O.’s death 
went directly to her children. — i?e Ware’s Trusts 
(1871).41L.J.Oh. 121; 25L.T.737; 20W.R. 142. 

Right of Crown to intervene.] — See Sub-sect. 6, 
post 


241. Will of Sovereign — Jurisdiction of court to 
Inquire into.] — The Ct. of Probate has no 
authority to inquire into the validity or invalidity 
of the will of a Sovereign of this realm . — In the 
Goods of King Georoe III. Uis Late Majesty 
(1862), 3 Sw. & Tr. 199; 1 New Rep. 69; 32 
L. P. M. & A. 15 ; 27 ,T. P. 137 ; 8 .l ur. N. S. 
1134 ; 11 W. R. 190 ; 164 E. R. 1250. 


Sub-sect. 2. — ^How par the Crown is 
BOUND BY Statute. 

See^ generally^ Statutes. 

How far Cro wn bound by Statutes of Limitation.] — 

See Limitation op Actions. 

How far Crown bound by other particular Acts.] — 

See particular titles passim. 

Statutory liability of Crown as to costs.] — See 
Sect. 6, sub-sect. 7, C., post 

Whether sea regulations binding on ships of His 
Majesty’s navy.] — See Shipping ite Navigation. 


Sub-sect. 3. — Royal Palaces. 


242. General rule — Royal palaces & royal 
palaces also royal residences distinguished — What 
constitutes a royal residence.] — There is a distinc- 
tion between a royal palace & a royal palace which 
is also a royal residence. Hampton Court Palace 
is a royal Palace but not a royal residence, &; 
tlierefore is not exempt from execution within it 
of civil process. The sovereign does not, in fact, 
reside there, & the circumstances that the chief 
officials & the chaplain together with the house- 
keeper & the gardener are all appointed by the 
Crown & paid out of the civil list, that a pew is always 
kept in the chapel ready for the royal use, that 
certain apartments there are known as state 
apartments, though now used by Her Majesty’s 
permission as picture galleries in which pictures 
the property of the Crown are exhibited to the free 
inspection of the public, that a guard of honour 
is always posted there, that the inmates to whom 
the sovereign has graciously granted the use of 
apartments hold such apartments entirely at the 
pleasure of the Crown, & could bo displaced at a 
moment’s notice, & that the grapes grown in the 
vinery are always kept for the service of Her 
Majesty’s table, do not constitute it a royal resi- 
dence so as to confer the exemption upon it'. 

A fi. fa. had been levied in some of the apart- 
ments in the palace ; the sheriff was not 

liable to an information for intrusion. — A.-G. v. 
Dakin (1870), L. R. 4 H. L. 338 : 39 li. .T. Ex. 113 ; 
23 L. T. 1 ; 35 ,1. P. 167 ; 18 W. R. 1111, H. L. 
Annotation : — Consd. Combe v. De la Bere (1882), 22 Ch. D. 

316. 


243 . Whether privileges retained after 

*emoval of court.] — A palace retains its privi- 
eges, though the Court & King remove wholly 
rom it. — Elderton’s Case (1703), 2 Ld. 

Elaym. 978 ; 6 Mod. Rep. 73 ; Holt, K. B. 590 ; 
1 Salk. 91, 284 ; 92 E. R. 152. 

dnnotations Miles (1809), 10 Bwt. 678 

A.-G. V. Dakin (1870), L. R. 4 H. L. 338. Befd. Anon. 
(1705). 2 Salk. 546. Mentd. IL V. Goodall (1754), Say. 


244 . Actual residence not essential.] - 

vS. obtained in 1815 from George III. a royal 
warrant to occupy apartments in Holyrood 


is that the Crown Is not bound by 
estoppel. — Pktkrson v. R. (1889), 
2 Exoh. O. R. 67.— CAN. 

h. .] — R. V, Bank of Montrjbax 

(1906), 11 O. L. R. 695 ; 7 O. W. R. 


038.— CAN. 

k. .] — Henry v. R. (1906), 

9 Exch. C. R. 417 ; 25 C. L. T. 141.— 

CAN. 

l. Not suhftct to mandamus — 


Where direct relief sought.. . 

will never. In any circumstances, be 
granted whore direct relief is sought 
eurainst the Crown. — ^M oQubbn v. 
R. (1887), 10 S. C. R. 1.— CAN. 
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Sect ^,*->Oeneral privileges and exemptions of the 
Crow n in hgal proceedings : S u b-sects, 3, 4,6 <fe6. ] 

Palace. In 1820 L., a creditor of S., attempted 
to force an entry into the palace for the purpose of 
executing in the apartments which S. occupied a 
poinding of pictures belonging to her. Being 
denied admittance he obtained letters of open 
doors. S. presented a bill of suspension & inter- 
dict. No Sovereign was residing in Ilolyrood at 
the time when the attempt was made to execute 
diligence, but the palace was still kept up as a 
royal residence: — Held: (1) Holyrood was still 
a royal palace ; (2) actual residence of the King was 
not necessary to preserve the privilege to it ; (3) an 
attachment of movables was a violation of that 
privilege. — S trathmore (Earl & Countess) v. 
Laing (1820). 2 State Tr. N. S. 207, H. L. 

Annotations : — Consd. A.-G. r. Dakin (1870), L. R. 4 H. L. 
ass ; Combo u. Do La Bore (1882), 22 Ch. D. 316. 

245. What palaces privileged — From execution 
of legal process or arrest — Westminster Palace.] — 

A. & B. were cited by W. in the palace at West- 
minster : — Held : the palace was a place exempt 
from all ordinary jurisdiction, as well on account 
of the king’s crown dignity as on account of the* 
liberty of the Church of Westminster, & specially 
at the time of the king’s own presence there during 
the session of ids Parliament, so that none might 
serve summonses or citations there & specially on 
such as were the King’s blood, to whom greater 
reverence was due than to others, & the offending 
officer should be committed to the Tower of 
London during the King’s pleasure. — N yerford 
V, Warren (Earl) (1293), 3 Co. Inst. 141. 
Annotations: — ^Consd. A.-G. v. Dakin (18(»7), L. R. 2 Exch. 
290 : Combo r. i)e La Bero (1882), 22 Ch. D. 316. 

245a. .] — Combe r. Db I.a Here 

(1882), 22 Ch. D. 310 ; 48 L. T. 298 ; 31 W. K. 25S,C.A. 

246. — — Kensington Palace.] — Kensing- 

ton Palace b('ing kept in a constant state of pre- 
paration to receive the King with his officei*s 
servants guards 7'esiding A doing duty there at- 
all times, some of the royal family having apart- 
ments there, is privileged as a royal palace against 
the intrusion of the sheriff for the purpose of 
executing process against the goods of a person 
having the use of apartments therein. — ^W intrb r. 
Miles (1809), 10 East, 578 ; 103 E. K. 895. 
Annotations: — Consd. A.-G. v. Dakin (1870), L. XL 4 H. T^. 

338 ; Combo v. Do La Bore (1882), 22 Ch. D. .316. Reid. 
Bell r. Jacobs (1828), 4 Bingr. .023. 

247. .J — An information of in- 

trusion stated that defts. intruded A made entry 
on a certain messuage or dwelling house .situate, 
etc. & being parcel of the royal palace of Kensingt on 
then in the occupation of the Queen in right of 
her Crown. Defts. pleaded that they committed 
the trespasses under the authority of a coinmis.sion 
of sewers for tax assessed by the said commis.siun : 
— Held : a distress cannot be levied for sewers’ 
rates within thfi precincts of a royal palace occupit^l 
by the Sovereign, Kensington Palace is within 
this description. Semblc : the averment- in this 
information did not sufficiently show tlie palace 
to be the residence of the Sovereign. — A.-CI. r, 
Donaldson (1842), 10 M. & W. 117 ; 11 I.. J. Ex. 
338 ; 152 E. H. 406. 

Annotations: — Consd. A.-Q. v. Dakin (1870), L. R. 4 H. L. 
338. Mentd. Re Bonham, Kx p, X’ostrnaHtor Gonoral 
(1879), 10 Ch. D. 595 ; Cooper v. Hawkins (1903), 73 
L. J. K. B. 113. 

248. Holyrood Palace.] — Strath- 

more (Earl & Oountess) v. Laino, No. 244, ante. 

249. Tower of London — Position of 

Governor of Tower.] — The Tower of London os a 
royal palace is privileged, & arrest within the verge 
of it is unlawful, hut the Governor of the Tower 


is not, as such, privileged from arrest eundo et 
redeundo. — ^Batson v. M’Lean (1815), 2 Chit. 61. 
Annotations A.-G. r. Dakin (1870), L. R. 4 H. L. 

338. Refd. Boll V. JaoobB (1828), 4 Bing. 523. 

260. Not Hampton Court Palace.] — 

A.-G. V. Dakin, No. 242, ante. 

251. From assessment of house duty — 

Tower of London — House Tax Act, 1808 (c. 66). 1 — 

The Lieutenant-Governor of the Tower of l^ndon 
claimed exemption from house duty in respect of 
the house occupied by him in the Tower as a 
servant of Her Majesty. One room therein was 
furnished as an office by the Comrs. of ^Vorka At 
another was set apart for tlie use of the deputy - 
lieutenant. The surveyor contended that the 
house was liable to assessment as an ordinary 
dwelling-house. The Comrs. discharged the assess- 
ment, considering the Tower to be a royal pahu.e : — 
IleM : the Comrs. were right, - lie Whimper 
(1802), 11 L. T. 88. 

262. Arrest in verge of royal palace — No right 
of release in person arrested.] — Deft, was arrested 
upon a peace warrant at the Saloiuan Coffee House', 
within that x>art of tiie verge declared to he part 
of the palace by stat. 28 lien. 8, c. 12, At carried 
before^ a justice, by wliom he was discharged ; 
& on his return was arrested in a civil action at 
the suit of pltf. It was contended that this 
arrest, being made under colour of Ok' peace 
warrant to elude the franchise*, was void : — Held : 
as it apiK^are'd t-o have been a contrivances it was 
the same as if deft, had been arrested within the* 
verge of the court. But such arre*st was not void. 
Th(i person making the arrest was liable to answer 
to the person posse'ssed of the franchise which 
had been violated ; but the ])erson ai*i*(‘sted was 
entitled to no action.- Fitzpatiuck r. Kelly 
(1782), cited in 3 Term Re p. 740 ; 100 K. R. 833. 
Annotations: — CoQSd. Bell r. .Tarobs (1828), 4 Bing. 523. 

Mentd. Carrell r. Smallpngo ( 1808 ), 9 EuBt, 330. 

263. — — .J — An arrest within the v(*rg(‘ 

of the palace is no ground fejr discharging elcft. 
out of custody. Sparks r. Spink (1817), 7 Taunt. 
311 ; 129 E. k. 125. 

Annotations : — Consd. (^mbe r. De IjU Bero (’1882), 22 Cib. D. 

316. Refd. Boll 0 . Jacobs (1828), 4 Bing. 523. 


Sub-sect. 4. — Immunity from Arrest. 

In royal palace.] - Neis. 245, 210, 249, aydr. 

254. General rule — Privilege of Crown not of Us 
servants.] — None of the King’s servants in ordinary 
can be arrested without notice fii*st given to the* 
Lord Chamberlain who cannot privilege any per- 
peetually but in convenient time must eit h(‘r remove 
such or Tiiake them pay their debts, ’riui privilege 
is the King’s, not the parties. — fC v. Moi^LTON 
(1666), 2 Keb. 3 ; 84 E. It. 2. 

Annotation .-—Reid. Dyer v. Dianoy (1847). 16 M. & W. 312. 

255. .] -Anon. (1681), 2 Ciis. in 

Oh. 69 ; 22 E. B. 850, L. V. 

256. When privilege doubtful -Party not 

discharged from custody — Writ of privilege.]- - 
Where the question of privilege from an’est is 
doubtful the ct. will not, ui>on motion, dischargt) 
the party out of custody, but will leave him t o his 
writ of privilege. — Luntley v. Battine (1818), 
2 B. & Aid. 234 ; 106 E. It. 353. 

Amwtations : —VoUd, Lcwli© v. Disney (1834), 1 Cr. M. & 11. 
578. Distd. Bym v. Dlbdin (1835), 5 Tyr. 357. Refd. 
Taploy r. Battirio (1822), 1 Dow. Sc Hy. K. H. 79. Mentd. 
Gooch r. AtkiriHori (1838), 7 L. J. Ex. 314 ; Mnguay v. 
Burt (1843), 5 Q. B. 381. 

256a. .] — Leslie v. Disney 

(1834 ), 1 Or. M. & It. 678 ; 3 Dowl. 437 ; 6 Tyr. 181 ; 
4 L. j. Ex. 16 ; 140 E. It. 1211. 

Annotatirms : — Ooned. Bym v. Dlbdin (1835). 1 Cr.M. & XL 821, 
Refd. Re Bwan v. llaklns, Exp. Dakins (18.55), 16 C\ B. 77. 
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Part IX. — The Crown in relation to the Law. 


267. Whether privilege extends to— Gentlemen 
of Privy Chamber.] — H. pleaded to the jurisdiction 
that he was one of the King’s Privy Chamber & 
so ought not to be sued without his consent in 
any ct. but only by licence of the Lord Chamber- 
lain : — Held : plea was bad. — Barrington 
Venablks (1601), 1 Keb. 137 ; 83 K. R. 800. 

268. .]— Luntley r. Battine, No. 

250, (mle. 

269. .]“The ct. refused to discharge 

a prisoner in execution for debt claiming privilege 
from arrest on the ground that he was one of the 
gentleman of the King’s Privy Chamber, it appear- 
ing that deft, was not a menial servant, had no 
stated duties to perform, received no fees in virtue 
of his oOice, &; had no writ of privilege. — Tapley 
V, BArriNE (1822), 1 Dow. & Ry. K. B. 79. 

260. Servants of King.] — R. i;. Moulton, 

No. 25-1, ante. 


261. — ^ ^ .]— A servant of the King taken 

in execution is entitled to be discharged on motion 
on account of privilege. — JlARTTiETT v» ITebbes 
(1794), 5 Term Rep. (J80 ; 101 K. R. .382. 

AmwhUUm: — Consd. Luntloy r. Batthie (ISIS), 2 B. & Aid. 


262, Debt contracted In course of 

trade publicly carried on .] — \ menial servant of 
Mis Majesty is not- liable to a»‘rest although he 
jiublicly carries on trade flie debt is contracted 
in the course of his trade. Kin(j r. Foster (1809), 
2 Taunt. 107; 127 F. R. 1011. 

263, .] — A servant in the King’s 

household liable to be call(*d upon to attend the 
person of Jlis Majesty cannot justify as hail, for 
his jierson cannot lx* taken in execution. — A non. 
(1821), 1 Dow. A Hy. K. B. 127, n. 

564. Warder of the Tower,] — Tlie privilege 
extended to tlx* King's seivanls does not apply to 
a warder of the Tower. — R. r. Framptox (1009), 
2 Keb. 185 ; 84 F. R. 301. 

265. - - Yeoman of the Guard.] -It, is doubt- 
ful whetlier a. yeoiiiaii of the guard is privileged 
from arrest. — S ard i\ Forrk.st (1822), 1 B. C, 
139 ; 2 Dow. A Ry. K. B. 250 ; 1 T.. .1. O. S. K. B. 
31 ; 107 F. R. 52. 

266. — ^ • Chaplain to King. | - -A chaplain to 
the King is privileged from arrest. If he be taken 
on a ca. so. tiie ct. will discliarge him on motion. — 
Byun V, Dibdjn (1835), 1 Vv. M. A R. 821 ; 5 
Tyr. 357 ; 4 L. J. Ex. 128; 119 F. R. 1312; 
sub vom. Pain Dibdin, 1 (Jale, 58. 

267. — -- Priest in ordinary of Chapel Royal.] — 
A chaplain of one of tlie Cliapels Royal wa 4 s 
appointed to tlie olllce in the reign of Will. IV. & 
on the demise of the sov<*roign not ro-np]iointed. 
3’liere was evidi*nee that no re-appointment- was 
necessary, & he* liad acted in that capacit y since : — 
Held: ho w’as privileged from arrest. — H arvey v, 
Dakins (1819), 3 Fxch. 200 ; 0 Dow. & L. 437 ; 18 
L. ,T. Fx. 150 ; 12 L. T. O. S. 100 ; 151 F. R. 843. 
Annotation : — Refd. Swan v. DakinK (1S55), 16 C. B. 77. 

268. Privileged from arrest on process 

of county court in nature of execution — Discharge 
by habeas corpus.] — A priest in ordinary of Her 
Majesty’s chapels royal is piiviloged from arrest on 
process of the count > ct. under stat-. t) 1 0 Viet, 
c. 95, s. 99 for non-attendance on a judgment 


summons, such process being in the nature of 
execution, & not merely process of contempt. 
The proper mode of obtaining his discharge in such 
case is not by writ of privilege but by habeas corpus 
from one of t he superior cts. upon atTidavit s showing 
his piivilege, or by application to the judge of the 
county ct. — S w an v. Dakin.s (1855), 10 0. B. 77 ; 
24 L. .T. C. P. 131 ; 25 L. T. O. S. 54 ; 19 ,1. P. 
358 ; 1 .lur. N. S. 378 ; 3 W. R. 309 ; 3 C. L. R. 

002 ; 139 F. R. 084. 

Anmdotions : — Mentd. Oeorgre v. Somers (1855), 16 C. B. 
539; (jeorj^e v. Somers (1855), 11 Exoh. 202 : Bailey v. 
Plant-, flOOl] 1 K. B. 31 : R. r. BirniinErham County ([kxirt 
.Tudtre (1902). 71 L. J. K. B. 881. 

269. Page of the presence In ordinary.] — 

A page of the presence in ordinary to the Queen 
is privileged from arrest. — R eynolds PococK 
(1838), 4 M. & W. 371 ; 7 Dowd. 4 ; 8 L. .T. Ex. 
13 ; 2 Jur. 924 ; 150 E. R. 1472. 

270. Somerset Herald-at-arms.] — The 

Somerset Ilcrald-ai-arms is one of the Queen’s 
servants in ordinary with fee & bound to attend 
her whenever required as well as on state cere- 
monials, & is therefore privileged from arro.^t.--- 
Dyer ??. Disney (1847), 16 M. W. 312 ; 4 Dow. 
& L. 098 ; 10 L. .1. Ex. 182 ; 153 E. R. 120S. 
Annotation Refd. Swan v. Dakins (1855), 16 C. B. 77. 

271. Serjeant-at-arms in ordinary.] — 

Tin? Sr‘rj cant -at-arms in ordinary on the Queen is 
privileg(>d from arrest, it being showm that he 
has duty to perform by virtue of his otTice. — 
Robson v. Doyle (1855), 25 L. T. O. S. 115; 

3 W. R. 417. 


Sljb-sect. 5. — Right to intervene. 

272. In proceedings affecting its right over 
revenue — Effect of Judicature Act, 1873 (c. 66),] - 
The prerogative of the Crowm to intervene in 
actions atTecting the rights or revenue of the 
Sovereign has not been afl'ectod by Act ; & for the 
determination of such matters the Fxch. Div. 
of the High ( -t. has all t he powers formerly possessed 
by the Ct. of Fxch. — A.-G. v. Constable (1879), 
4 Ex. Da 172 ; 27 W. R. 001. 

Annotation : — Refd. Dixon r. Board of Trade (1886), 3 
T. L. Jt. 35. 

Right of Crown to transfer of action — From one 
court to another.] — Sec Sect, (h sub-scct. 2, 

post. 

Effect of Crown consenting to question being 
decided in which interested.]- -See No. 240, ante. 

Power of court to add Attorney-General as 
defendant — Action likely to affect interests of 
Crown — Procedure by petition of right inapplicable.] 

' See No. 317, post. 


Sub-sect. 0. Evidence by the SovERKKiX. 

273. Letter under royal sign manual.] — In the 

case between A. C. in (Jt. of Ch. coiic(‘i'ning a 
promise supposed by pllf. to be made to him of 
iissurance of land upon the marriage of his lady, 
being daughter heir apparent to C. his 
lady, the King by his lettci*s under his .signet 
manual certified to t he Ii.(\ the manner & substance 
of the promise as it was made to his Majesty in 


PART JX. SECT. 6, SUB-SECT. 6. 

m. In proceedings affevting Crown 
fights — To slay action.]— It is a proro- 
gratlvo right of the Crown to stop a 
suit between subjects In tho subjoct- 
raatt-or of which it is alleged that tho 
Crown is or may bo Interested, &: in 
rfjspoct of W'hioh suit has boon brought 
in behalf of tho Crown to have its 
iut-erest doclaml. — A.-C, for British 


(UiLUMin.v New Vancouvkh Coal 
Mining & Land Co.. Ltd. r. Esqui- 
MALT & Nanaimo By. Co. (1899), 
7 B. C. n. 221.— CAN. 

n. May stop all other busi- 

ness.] — A.-G. may in any caso in 
tho Exchequer, in which the King 
is actually concerned, stop all other 
business not only for himself to move, 
but also to call on a motion wliore he 


is to defend it. — A.-Q. t?. Carden 
(1759), 1 How. E. E. 4.— IR. 

o. .] — -Whore parties claim 

imder two different grants, each 
reserving a rent, but of ditferent 
amounts, inasmuch as the rights of the 
Crown are concerned, the A.-G. ought 
to be before the ct. — Hovkndkn t>. 
Annesley (1805), 2 Sch. & Lef. 607. — 
IR. 
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CONSTITUnONAL LaW. 


Sect* 6. — General privileges and exempiians of the 
Crown in legal proceedings: Snh-secis, 0, 7 kScS, 
S ect 6 : S vh^sec L 1 ,] 

wgard whereof liis Majesty gave to A. £18,000 in 
lieu of £1000 per annum in land which he had 
promised : — Held : this certificate would be allowed 
upon the hearing for proof. — ^Abignye v, Clifton 
(1011), Hob. 213 ; 80 E. R. 360. 

Annoiaiion : — ^Re!d. Omlchund t\ Barker (1744), Willes, 

538. 

274. Certificate from Sovereign.] — L, was com- 
mitted to the Fleet for disobeying a decree made 
in the Ot. of Request's, &■ having suits depending 
in the (^t. of Common Pleas he prayed a writ of 
habeas corpus^ which was granted, &> upon the 
return of the writ the cause of his commitment 
appeared to be for a contempt for not performing 
the decree & no other cause appeared in the return. 
It was shown that the decree was made upon a 
bill adjudging that L. had promised the King to 
pay £200 per annum to M. to compromise certain 
disputes then pending. This he denied, but 
upon a certificate of the King that he had made 
such a promise the Ct. of Requests made the 
decree; — Held: L. could not bo delivered. — Lea 
(Siu Henky) & Henry Leas’ Case (1612), Godb. 
198 ; 78 E. R. 120. 


Sub-sect. 7.- —Execution and Distress. 

On goods in royal palaces.]— iSee Sub-sect. 3, 
ante, 

275. No distress levied on land of Crown.] — 

Anon. (1459), Jenk. 112 ; 145 E. R. 78. 


Sub-sect. 8. — Teaches and Prescription. 


See^ generally^ Limitation op Actions ; 
Statutes. 


276. General rule.] — ^Anon., No. 235, ante, 

277. ,] — It is the duty of a judge to watch 

over the ancient rights of the CrouTi. 

Although fictions may take place among com- 
mon persons yet the IHng is not to be answ'ei*ed, 
bound, or defeat/cd by fictions. VigilaniibuH non 
dormientibus jura suhve/niunl is a ruk> for the 


subject, but nullum tcjnpus occnrrit regi is the 
King’s plea, except it be in some trifle as usurpation, 
& death upon his lapse, or the like. — Sheffeild i?. 
Ratclipfe (1615), Hob. 334 ; 80 10. R. 475, lOx. Ch. 
AnnoiaiUms : — Refd. Stone V. Ne^\^^lan (1635), C^ro. Car, 
427 ; Thomas r. Sorrell (1672), 3 Keb. 143 ; The Bankers 
Case (1695), Skin. 601 ; A.-G. v. CTiltty (1744), Pork, 37 : 
H. V. Cotton (1751), Park. 112; lie Do Koyser's Koyai 
Hotel, Do Koyser’s Royal Hotel r. R., [1919] 2 Ch. 197. 
Mentd. Payne v. Parker (1662), O. 18 ; Mochll r. 

Clark (1702), 2 Salk. 619 ; Thomby v, Fleetwood (1720), 

1 Stra. 318; Brassey v. Dawson (1733), Cunn. 05: St. 
Nicholas r. St. Peters in Ipswich (173G), Lee temp. Hard. 
323; Wolferstan v. Lincoln (Bi).) & Whitehead (1763), 

2 Wlls. 174 ; Giles r. Grover (1832), 9 Blngr. 128. 


278. Suit against executor of debtor.] — If 

the King’s debtor &es he may pursue his remedy 
against his exor. at any time. — ^A.-G. v. White 
(1733), 2 Com. 433 ; 92 E. R. 1146. 

Annotation : — ^Refd. R. v, Giirtis (1750), Park. 95. 

279. In matters of public revenue.] — If 

the acting comrs. of land tax, assessed taxes, etc. 
refuse unless indemnified to proceed to make a 
re-assessment on the parish to which the deficiency 
applies in execution of the powers entrusted to 
them by the Land Tax Act, 1797 (c. 6), s. 18, the 
House Tax Act, 1803 (c. 161), s. 56, & 46 Geo. 3 
(c. 66), 8. 189, where insuper has been set on the 
parish whose collector is a defaulter ; — Held : 
(1) they will be ordered to do so by rule to show 
cause in the nai^ure of a mandamus ; (2) the Crown 
is not limited to any time witiiin which to make 
such an application. — Re Wootton (Inhabitants) 
(1818), 6 Price, 103 ; 146 E. R. 754. 

280. Appeal after delay.] — Leave to appeal 

against a decision pronounced m 1819 & in which 
no step had been taken for two years previous to 
the application refused. Semhle : the Crown has 
no greater right than the subject to be let in to 
appeal in a general case in which its interests are 
concerned. — IoAINg v. Ingham (1839), 3 Moo. 
P. C. C. 26 ; 13 E. R. 11, P. 0. 

281. Delay or laches not Imputable to 

Attorney-General.] — A co. & its lessees had been 
indicted at common law for a nuisance, & the 
lessees found guilty but had entered an appeal. 
Upon an information filed against the co. &> its 
lessees for an injunction lo restrain &■ abate the 
nuisance the co. insisted upon their right to use 
certain water as flowing into their canal although 
polluted & a public nuisance ; — Held : the ct. 
conceiving that- the decision at law was correct 
the fact of an appeal being lodged was no bar to 
the ct. granting an injunction. Delay or laches 
may not bo imputed lo the A.-G. suing on behalf 
of the public where it might be against an indi- 
vidual in a similar case. — A.-G. Bradford Oanal 
Proprietors (1866), L. K. 2 Eq. 71 ; 15 L. T. 9 ; 
14 W. R. 579. 

Annotation : — Reid. A.*G. v. Wimbledon House Estate Co.» 

[19041 2 Ch. 34. 

Whether Crown bound by Statutes of Limitation.] 

— See Limitation of Actions. 

282. Whether Crown bound by laches of 
servants.] — A foe farm due to the King out 
of the lands of the D. &- being in arrear for divers 
yeai*s was omitted out* of the charge by the con- 
nivance or negligence of the clerk who ought to 
have put it in charge, & so continued until Slat. 
21 Jac. 1, c. 35 : — Held : it was not excepted out 
of the pardon given by the Stat. — Dunbarr’s 
(Viscount) Case (16,‘M), Oro. Car. 349 ; 79 E. R. 
906. 

Annotation : — Refd. A.-G. v. Chltty (1744), Park. 37. 

283. .)— The Crown is not bound by the 


PART IX. SECT. 6, SUB-SECT. 7. 

p. No diMress levied on ehaiteUt 
of Croun .) — The Kiiuir’B chattels cannot 
be distrained for tithe composition. — 
ORPNANi’E OFFICKIIS V. WARBUBTaV 
(1831). 2 Hud. & B. 692 ; 4 Tr. L. Rec. 
Ifit sor. 180. — IR. 

q. No lien on goods of Crown .^ — 
The (roods of the .Sovereigrn cannot bo 
detained under a claim of lien. — 
R. V. I'haskk (1877), 2 R. & C. 431.— 

CAN. 

r. .] — Crown property is not 

in eommercio, &, therefore, no lien 
can attach to it, for a debt duo by 
the Crown, which, being in presumption 
of law at all times solvent, can never 
be bound to (five security. — D ussault 
V. Foktikr (1893), Q. R. 4 8. C. 304. 


—CAN. 

s. Rc Land Titles Act, 

[19181 3 W. W. R. 13.~ CAN. 

PART IX. SECT. 5, SUB SECT. 8. 

276 i. General rale.} — The law la that 
no laches can ho Imputed to the 
Grown. — Pktkrson v. R. (1889), 2 
Exob. C. R. 67.— CAN. 

276 li. .] — Bubrouoiis v. R. 

(1891), 2 Exoh. C. R. 293.— CAN. 

276 lii. .1 — Hrnby V . R. (1905), 

9 Exch. C. R. 417 ; 25 C. L. T. 141.— 

CAN. 

276 iv. .] — R. V , Bank of Mont- 

RRAL (1906), 11 O. L. R. 595 ; 7 

O. W. H. 63l-^AN. 


276 V. V. Fat (1878), 

4 L. R. Ir. 

276 Vi. . 1 R. V. Wklunoton 

Coui'N. (1896), 15 N. Z. L. R. 72.— 

N.Z. 

against surety of 

Crovm o^cr,}— B lack e. R. (1899), 
29 S. C. R. 693.— CAN. 

b. Claim ftvr royalties on 

cat timber.] — A. held lloensoa from 
the Crown to out timber on Dominion 
lands. Three of such licenses wei*o 
issued Jan. 28, 1892. & each provided 
for a royalty of 5 per cent, on timber 
cut thereunder. Another license was 
issued Auk. 8 In the same year, & 

S rovided that If the Umber was burnt 
tien the royalty should be 24 per cent. 
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Part IX. — ^Thb Crown in relation to the Law, 


laches of its officers even where the liberty of the 
subject is concerned. A debtor to the Crown was 
taken in execution under an extent, Sc having been 
taken by the sheriff out of prison by order of the 
Oomrs. of Excise to a neighbouring ct. to give 
evidence Sc thence reconveyed to prison without 
the intervention of a writ of habeas corpus : — 
Held : the debtor was in lawful custody on the 
ground that tlie Crown’s right was not compro- 
mised by the negligence of its officers. — R. v. 
Bboton (1848), 2 Exch. 210 ; 17 L. J. Ex. 204 ; 
11 L. T. O. 8. 130 ; 13 J. P. 697. 


Sect. 0.— LEGAL PROCEEDINGS BY AND 
AGAINST IHE CROWN AND CROWN SERVANTS. 

Sub-sect. 1. — Liability op the Crown and 
Crown Servants to be sued. 

284. Whether action lies against Crown.] — 

I am of opinion that the rule that no action lies 
against the Crown at the suit of the subject is 
part only of the wider principle that the King 
cannot, against his will, be made to submit to the 
jurisdiction of the King’s cts. (Hiijr., J.). — The 
Moqileff (1921), 38 T. L. R. 71. 

286. Quare iropedit.] — Quare impedii 

must be broufjht against patron A incumbent, 
but when the King is patron, against the incumbent 
only (FitowiCK, C..I.). — Anon. (1601), Keil. 63; 
72 k R. 211. 

286. King in possession of land.] — When 

the King is legally in possession of land, there is 
no remedy against him except (1) petition of right, 
(2) rtiomiram de droit, or amoveas manas which 
are of the sajne effect ; when the King’s patent 
can be construed two ways, the best for the King 
shall always be taken. — Anon, (1516), Keil. 178; 
72 E. P. 361. 

Annototiona : — A.f to (2) Re!d. Tlie Bankers Case (1096), 

Skin. 001. Gcnrrally, Refd. He Hornbee (1691), Froem. 

K. B. 33^ 

Sec, further. Crown Practice. 

287. To obtain equitable relief — Suit for 

redemption of mortgage.] — In a bill to redeem a 
nilge., the que.stion was, whether pltf. could 
have any remedy against the King, to have a 
redemption : ~ Held : pltf. ought to be relieved 
against the King. — Pawleit v. A.-C. (1007), 
Hard. 405 ; 115 E. R. 550. 

Anriotaliom Roovo v. A.-G. (1741), 2 Atk. 223 ; 

Bupgass V. Wheats (1759), 1 Eden, 177: do Bode v, R. 

(18.51), 0 Stat^ Tr. N. S. 2.37 ; Dyeon v. A.-G„ [1911] 1 

K.. B. 410 ; ERfjiiinialt & Nanaimo Ry. r. Wilson, [1920] 

A. O. :m. Mentd. R. v. Mlldmay (1833), 6 B. & Ad. 254 ; 

Downe r Morris (1844), 3 Hare, 394. 


888. Suit to have will established Sc 

estate sold — After escheat of estate.] — F. seised in 
fee of an estate devised it to his wife for life, Sc 
after lier death, to H, to sell, Sc pay debts Sc lega- 
cies, Sc the residue to pltfs. 11. who had a bare 
power, was dead Sc for want of heirs to P. the 
estate escheated to the Crown. The bill was 
brought against the A.-G. on behalf of the Crown, 
to have the will established Sc estate sold : — Held : 
it could not be decreed in Ch., but that the Ct. of 
Exchequer might decree it as a ct. of revenue. — 
Reeve v. A.-O. (1741), 2 Atk. 223 ; 26 E. R. 538. 
Annotaiion :--nelS. Dyson v. A.-G., [1911] 1 K. B. 410. 

280. Suit for discovery Sc declaration 

for settled account.] — An information having 
been filed by the A.-C. against A., for an account 
of his dealings Sc transactions with the government 
as an army agent, A. pleaded a settled account. 
Thi.s plea having been overruled, A, filed a cross 
bill against the A.-G. Sc the Secretary of War : — 
Held: (1) Pltf. entitled to discovery; (2) pltf. 
entitled to a perpetual quieUift from all proceedings 
by defts. — Deare v. A.-G. (1835), 1 Y. & C. Ex. 
197 ; 160 E. H. 80, Ex. Oh. 

Annotations : — OeneratlVt Rdfd. Dyson r. A.-G., [1911] 1 
K. B. 410 ; East-ern Trust Co. v. McKenzie, Mann, [1915] 
A. C. 750 ; Esquimalt & Nanaimo Ry. v, Wilson, [1920] 
A. C. 358. 


See, generally, Discovery, Inspection & Inter- 
rogatories. 

290. Suit for sale of mortgaged 

property*] — The title-deeds of a leasehold estate 
were deposited with bankers, by way of equitable 
mtge., for securing the balance of a running account. 
The party making the deposit was subsequently 
convict<)d of felony, A bill was filed by the 
bankei*s, claiming to be equitable mtgees. by 
virtue of the deposit, against the A.-G. for a sale 
of the property: — Held: (1) the ct. had no 
jurisdiction, the legal estate })eing in the Crown, 
to decree a sale of the estate ; (2 ) nor any power 
to compel a conveyance by the Crown of the legal 
estate ; (3) pltfs., as equitable mtgees. declared 
entitled to hold possession of the property, until 
the Crown sliould think fit to redeem. — Hodge 
V. A.-G. a838), 3 Y. & O. Ex. 312 ; 160 E. R. 734. 
Anmttalions : — QeneraUy, CODSd. Dyson v. A.-Q., [1911] 
1 K. B. 410. Refd. Burghes i\ A.-G., [1911] 2 Oh. 139 


291. For negligence of servants or agents 

— ^The King can do no wrong.] — Certain work- 
men, employed under the immediate direction 
of the Royal Comi*s. of Woods Sc Forests in the 
reign of Will. I^^, by their negligent conduct 
occasioned a fire to break out in a part of the 
Royal Palace of Westminster, whereby the 
effects of C., the Speaker, wore burnt & damaged : 


iuNtoad of 5 per cent. A. obtained 
other li 06 u»eB cout-aining siinllur pro- 
visions as to “ burnt timber,” Sc out 
timber iiuder sueJi licenses, but, owing 
to mistake anti inadvcTtonco, i-he re- 
turns furulshod by liiin did not show 
that a portion of the material cut was 
” burnt timber.” Royalties wore paid 
upon the basis of there lioiiig no burned 
timbor out, 6c the Crown claimed for 
damages for tlml)or cut by A. in trespass 
on vaoant lands ; in effect olaiiuing 
the difforonoe between the royalty for 
which he was liable under his licenses 
& the dues he would have boon liable 
for had the timber in question been out 
^der a permit to out tho same on 
Dominion lands ; — Held : the Crown 
not estopped by tho laohes of its 
pmoers from claiming as damages a 
luger sum than already paid as royal- 
tle^— G enblmI! V, R. (1907). 10 Exch. 
O. R. 427.-— GAN. 

PART IX. SECT. 6, SUB-SECT. 1. 

0 . Whether action lie$ against 


Crown — To obtain cguitable relief — 
Suit on oral promise to grant land .] — 
D, filed a petition to ol)tain spceific 
performance of an alleged E^rcomeut 
in ado ^vlt]l him by the CroAvn for a 
lease of L. with covenant for renewal 
under Orders in Council ; — Hehl : 
petitioners had no rights legally enforoe- 
ablo under tho Orders in Council 
inasmuch as the Crown was not bound 
by promises, os to Crown lauils, of the 
Sovereign or any of bis officers, though 
acted upon or partly performed, but 
only by grants luider seal or oon- 
voyancos esaotly couformable to Acts 
of T’arllaiuont authorising them,- - 
Dallimouk V. R. (1890, 3 W. W. & A’B. 
18.— AUS. 

d. .1— IV 

Phbrson V, R. (1860), 0 W. W. & A*B. 
131.— AUS 

R. (1870), I V, R. (Eq.) il8.— AUS. 

f. -.1 — Melbourne 

COBPN. t). R. (1871), 2 V. R. 188.— AUS, 


g. Suit to restrain grant 

of lease.] — A petition will not lie against 
tho Crown at tho suit of the holder of 
a mining claim to restrain the issue 
to other parties of a mining lease of 
the land occupied as such claim. — 
C^rrv OF IMelboubne Gold Mining 
("o. Rkgistered V. R. (1867), 4 
W. W. & A*B. 148.— AUS. 

(Pbksidkxt of Shire of) e. R. (1884), 
10 V. L. R. 255.— AUS. 

i . — For negligence of aemanis or 
agents — The King can do no wrong 
Gibson v. Young (1900), 21 

N. S. W. L. R. 7.— AUS. 

291 ii. — .] — The maxim 

“ Crown can do no wrong ” applies 
to alleged tortious acts of the officers of 
a publio department. — ^M uskoka Miu. 
Co. V, R. (1881), 28 Qr. 563.— CAN. 

291 iii. .) — A petition 

of right does not lie to recover oompen* 
sation from the Crown for damage 
oooasioned by the negligenoa of Its 
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Constitutional Law. 


Sect* 0. — Legitl 'proceedings hy and against the Crown 
and Crown servants: 8iU)-sects*\ ct’2.] 

— Held : a ix^tition of right would not lie at the 
instance of C. against the succeeding Sovereign 
for compensation for the injury sustained. 

Senible : neither would such a petition lie agaiiist 
the Sovereign in whose reign the injury was 
sustained, for the Crown, not being liable for 
pei'sonal negligence, cannot be lield liable for that 
of a servant or agent. — (\\nteiibuky (Viscount) 
r. A.«-a. (1848), 1 Ph. 300 ; 1 State Tr. N. S. 707 ; 
12 L. J. Ch. 281 ; 7 Jur. 224 ; dl E. Ji. 048, L. 0. 
An;noiaiionft : — Oolisd. Baliibridge r. Postmaater-Genoral, 

11906] 1 K. B. 178. Rofd. Tobin R. (1864), 16 C. B. N. S. 

810; Thomas v. R. (1S74), L. R, 10 Q. B. 31. Hentd. 

KiHitrr v. Phipi»anl (1847), 11 Q. B. 347 ; Vaughan v. 

Taflf Vale Ry, (18r>8), 3 H. & N. 743; Feather v. R. 

(1865), 35 L. J. Q. B. 200 ; Grill v, GenertU Iron Screw 

Collier Co. (1866), 35 L. J. C. P. 321. 

See, farther, Crown I^kactice ; Public Authori- 
ties A Public OiJncERS. 

For Act of State.] See Public Aiitho- 

lUTiES & Public Officers! 

292. Immediate & sole object of action 

being to affect rights of Crown.] — (1) The ct. has 
jurisdiction to maintain an action against the A.-G. 
as rey) resenting the Crown, although the immediate 


& sole object of the action is to effect the rights of 
the Crown in favour of pltf. (2) A declaratory 
judgment can, under R. S. 0. Ord. 26, r. 6, be made 
against the A.-G. as deft, representing the Crown, 
& a pltf. is not bound in such a case to proceed 
by petition of right. — Dyson v. A.-G., [1911] 
1 K. B. 410 ; 81 L. .J. K. B. 217 ; 105 L. T. 763 ; 
27 T. B. R. 143 ; 65 Sol. Jo. 108, C. A. 

Annotations: — As to (1) Befd. Bombay & Persia Steam 
Navigation Co. v. Maolay, [1920] 3 K. B. 402. As 
to (2) Diftd. Smooton v. A.-G., [1920] 1 Ch. 85. Refd. 
Eastern Trust Co. v* MoKouzie, Mann, [1916] A.-G. 750 ; 
Gresham Life Asace. Soc. v. A.-u., [1910] 1 Ch. 228 ; Hosier 
t\ Derby, [1918] 2 K. B. 671 ; Markwald v. A.-G., [1920] 
1 Ch. 348. GeiuiraUy, Consd. Esquimalt & Nanaimo Uy. 
V. Wilson, [1920] A. C. 358. Refd. Electrical Devolopmcut 
Co. of Ontario v. A.-G. for Ontario 8c Hydro-Electric 
Power Commission of Ontario, [1910] A. C. 687. Mentd. 
Thornhill v. Weeks. 11913] 1 Ch. 438 ; Re Williams, Exp. 
Official Receiver, [1913] 2 K. B. 88 ; In the Estate of Hall, 
Hall V. Knight & Baxter, [1914] 1*. 1 : Guaranty Trust 
Co. of Now York t>. Haunay, 11915] 2 K. 13. 530 ; lie 
Clay, Clay u. Booth, ife Deed of Indemnity, [1919] 1 Ch. 66. 

To obtain declaratory Judgment.] — See 

Judgments & Orders. 

Whether Crown can be party to interpleader 

issue.] — See Interpleader. 

In respect of King’s ships.] — See Ad- 
miralty, Vol. 1., p. 109, Nos. 127-134. 


servants to the property of an indi- 
vidual using a public work. — R. v. 
McFarlane (188‘B, 7 S. C. R. 216. - 

CAN. 


291 iv. - ^. ]*— The Crown 

cannot bo pi'cjudlcod by the alleged 
nogligcnoo of a Minister.- -il. r. 
CllKSLEV (1884), 23 N. S. R. 552.— 

CAN. 

291 V. — .] — Lavoie v, 

R. (1892). 3 Exch. C. B. fl6,--CAN. 

291 vi. “ ' .] — -Prior to 

18«S7. a petition of light would not lie 
for damages or loss I'csultlng from an 
injury occasioned by the negligence 
of the Crown's servants or agents, Uio 
subject’s remedy being limited to a 
submission of his oiairn to official 
arbitrators. -C3ty of Qvkukc v. B. 
(1892), 3 Exch. C. B. 164. CAN. 

291 vii. .1 -Graham e. 

Qi^KKS Victoria Niaoara Falls Park 
('OMRS. (1896), 2vS (). R. 1.--CAN. 

291 viii. .] — Re 

Bixxette (1910), 12 W. L. B. 730.-- 

CAN. 


291 ix. .] A charge 

of pei’sonal negligimcc cannot bo 
imputed to the King, &, if it occurred, 
the law affords no remedy. — Moore i>. 
R. (1917), 10 Exch. C. R. 264.— CAN. 

291 X. — — — .] — Bonne AU 

r. R. (1918), 18 Exch. C. R. 135; 42 
D. L. R. 490.— CAN. 

291 xi. .] — R. r. Koval j 

Bank ok Canada (1920), 1 W. W, B. : 
198 ; 50 D. L. R. 293 ; 30 Man. L R • 
104. -CAN. j 

291 xii. .] -Parsons 1 ). | 

Board of Works (1888), 7 Nfld. L. R. 
348.--NFLD. 


291 xi ii. . ] - -An action 

of damages for negligence will not lie 
against the CYown, the Crown not being 
liable for the wrongous acts of Its 
servants. — M acqreqor r. Lord Advo* 
(’ATE (1921), 58 «c. L. R. 558. — ^SCOT. 


j. — Effect of statute.] 

— By 39 Viet. No. 38, the L^ls- 
laturo meant to extend the rights of 
the subject by allowing action to be 
brought against Govt, in cases arising 
ex d^icto from the wrongful acta of its 
officers. — Bowman v. Farnell (1886), 
7 N. a. W. L K. 1 ; 2 N. S. W. W. N. 
53.— AUS. 


J. 

Farnkll V. Bowman (1887), 12 App 
Cos. 643, P. a— AUS. 


k. .] — Under 
Judiciary Act, 1903, the (Jommou- 
wealth is responsible for the tortious 
acts of its servants In every case in 
which the gist of the cause of action is 
an Infringomeiit of a It^al right, if 
the act complained of is not justiflod 
by law, & the F>ersou doing it is not 
exorcising an independent discretion 
imposed upon him by .statute, but is 
performing a merely ministerial duty. — 
BAUME r. ('OMMON WEALTH (190(>)» 4 
C. L. Pw. 97.- AUS. 

l . — .]— Under 

50 & 51 Viet. c. 10, H. 16, the Oown is 
liable for an injury resultiug from the 
negligence of an officer or servant of 
the Oowii while acting within the 
scope of Ills duties A em])Joynienf ' 
Brady r. B. (1891), 2 Exch. C. R. 273. 

• -CAN. 


m. ^ - ^ — .] . 

Burrouoiih p. R. (1891), 2 Exch. (A R. 
293.— CAN. 


OiiA’HRisrr V. R. (1891), 2 Exch. (;. R. 
300.— CAN. 

o. .] - 

Lavoie v. R. (1892), 3 Exch. C. R. 96. 

-CAN. 


p. 

Morin r. B. 

CAN. 

q. 


(189*2), 20 S. C, K. 515 



-.]- 


City of Quebec v. R. (1892), 3 Exch. 
C. R. 164 ; 24 S. C. U. 420. -CAN. 


Archibald v, R. (1893), 3 K.\ch. C. Vl. 
251 ; 23 H. C. R. 147.— CAN. 

g. — .] _ 

Lefrohon V, R. (1894), 4 Exch. C. R. 
100.— CAN. 


t. 

R. p. Filion (1894), 24 S. C. H. 422:-- 

CAN. 

Connell v. R. (1896), 5 Exch. C. 
74.— CAN. 

McKay’s Sons v. R, (1896), 6 Exch. 
C. R. 1. — CAN. 


Alliance Assurance Co. v. R. (1898). 
6 Exch C. R. 76.— CAN. 

COLPITTS e. R, (1899), 6 Exch. C. R. 
254.— CAN. 


y. .] 

Grenier v. R. (1899), 6 Exch. O. U. 
276.— CAN. 

McHugii V. R. (1900), 6 Exch. C. R. 

374. -CAN. 

Aluoma Central Ry. v. R., [1903] 
A. C. 478; 32 S. C, R. 277. -CAN. 

b. — 

Letourneux r. R. (1903), 33 S. C. K. 
335.— CAN. 

c. — . . . . - _ _ ] — 

Ga(!\on r. R. (1901), 9 Exch. C. K. 
189 ; 25 C. L. T. 56.— CAN. 

d. — - - — ' — — — 

British 8: Fohkion Marine Insur- 
ance Co. r R. (1905), 9 Excli. C. B. 
478; 25 C. L. T. 146.- -CAN. 

e. — — - — -.1 - 

N 1 CIIOLI.S (JlIKMH’AL (^C). r. R. (1905), 
9 Exch. C. U. 272 ; 25 C. J.. T. 82.— 

CAN. 

f. __ — .. , — 

The effect of 50 & 51 Viet. c. 16 is 
not tD exU'iul the Crown's liability 
HO to enable any one to impute 
negligence to the Crown itself, or to 
make it liable in any case In wliich a 
subject in like cirtmrn stances would 
not be liable, --K\tikr v. R. (1905), 
36 S. C. R. 462. -CAN. 

8c ()o. V. H, (1906), 10 Exch. C. R. 
343 ; 26 C. L. T. 780.— CAN. 

h. .1— 

Paul r. U. (1906), 38 S. C. U. 120.— 

CAN. 


Price v. R. (1906), 10 Exch. C. R. 105 ; 
26 C. L. T. 462.— CAN. 

bb. .]— 

Alaska Feather & Down Co, v. R. 
(1907), 11 Exch. C. R. 204.— CAN. 

QC, .] 

R. V. Ahmstronci. [1907] A. C. 600 ; 
40 S. C. H. 229.™- CAN. 

dd. — — 

Sedqbwick V. U. (1907). 11 Exch. O. R. 
84 ; 27 C. L. T. 070.— <JAN. 

Under 60 8c 51 V. c. 16, s. 16, an act& 
In t^rt will lie against the Clrown, 
represented bv the Govt, of Canada, 
In case of death by negligence of 
Bervants of the Grown. — R. v, Dfjsro* 
SIKBS (1908), 41 S. a R. 71 ; 6 E. L. R. 
HO.— CAN. 
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293. Duty of Executive — When Crown cannot 
be sued — To ascertain law by application to court.] 

— Whore the Crown cannot be sued, either by 
petition of right, or through an appointed officer, 
it is the duty of the Executive, in cases of doubt, 
to ascertain the law by application to the ct. in 
order to act in accordance with it. — Eastern 
Trust Co. v, McKenzie, Mann & Go., Ltd., 
[1915] A. C. 750 ; 84 L. J. P. C. 162 ; 113 L. T. 
346, P. C. 

Right to sue Crown servants & agents.] — See 

Agency, Vol. I., pp. 054-667 ; Public Autho- 
rities & Public Officers. 

Liability of Judges — For acts done In official 
capacity.] — See Libel & Slander ; Public 
Authorities & Public Officers. 

Liability of magistrates.]— Libel & Slander ; 
Magistrates ; Public Authorities & Public 
Officers. 

Right to sue superior naval or military officer.] — 

See Public Authorities Public Officers ; 
Koyai., Forces. 


Sub-sect. 2. — Choice of Forum and Venue. 

294. General rule.] — Where the King can liave 
an action at common law, it is in his election in 


wliich of his cts. he will sue, whether in the court 
of Concience ; or at common law. — Walwin v. 
Brown (1461), Y. B. 39 lien. 6, fo. 26, pi. 36. 

296. .] — It is a prerogative of the King 

that he may sue in any coui’t he pleases. If he 
can so sue, a fortiori he may defend in any court 
he elects. — Buownloe r. Michell (1616), I Boll. 
Bep. 288 ; 81 E. B. 490. 

Annotation: — Refd. Bradlaagh v, Clarke (1883), 8 App. Cas. 
3r>4. 

296. .] — It is the Crown’s prerogative 
to try personal actions where it pleases. — B, v, 
Webb (1669), 1 Sid. 412; 2 Keb. 386; 1 Mod. 
Bep. 2 ; 1 Vent. 17 ; 82 E. B. 1187. 

AnruAatwns : — Oonsd. A.-G. v. Churchill (1841), 0 Dowl. 772. 
Reid. A.-G. r. (1838), 2 M. & W. 23 ; Dixou v. 

Farror (188C), 35 W. K, 95. 

297. Place of imprisonment of debtor.] — 

The King, by his prerogative, hath a right to sue 
in what ct. he pleases, A to imprison his debtor in 
the gaol for thes county or liberty wl^ere he is 
arrested. — vS ANDYS r. Spivey (1743), Barnes, 388 ; 
94 E. B. 968. 

Anruyiatuni : — Reid. Hodgsou v. Temple (1814), I Marsh. 
166 . 

298. Right to choose venue — In information 
of intrusion.] — In an information of intrusion, 
the Crown has not the right, as of its prerogative, 
to lay the venue in any county, or to issue the 


Ryan v. R. (1908), 11 Exeh. C. R. 267. 

—CAN. 

ViOKH r. R. (1908), II Kxeli, C. K. 
328 ; 5 K. L. R. 53. CAN. 

k. ' -.] - 

llAMlJ.TON i\ R. (1911), 14 E.\eli. (’ R. 
1 ; 9 E. L. R 13.J. -CAN. 

l . - - -'. 1 - 

Dion NS r. R. (1914), 18 Exeli. C. R. 

88. — CAN. 

m. - • - - — .J — 

C'oi KTKAif V. R. (1916), 17 Kxch. (J. R. 
3:iJ.— CAN. 

Dkhpins r. 11. (1916), 16 Excli. C. R. 
256.— CAN. 

GntA ui> V. U. (1916), 16 Exch. 

95 ; 34 1). L. R. 509. - CAN. 

P- 

Du-NNEIT r. R. (1917), 17 Iilxch. C. R. 
357.— CAN. 

— . .»w.. . — ■ — - » - -« J 

Hoewooi) r. R. (1917), 16 Exch. C. .R. 
419 ; 39 D. L. H. 95.— CAN. 

r. - * .1 -Jacob 

r. R. (1917), 16 E.xeh. R. 349 ; 
33 D L R. 203. -CAN. 

Keecjan r. R. (1917), 16 Exch. C. R. 
412 ; 39 D. L. R. 27. -CAN. 

t. — — - — ■ ' ' — . ] — • 

McNeil r. R. (1917), 16 E.xeh. C. R. 
355. -CAN. 

II ^ — _ — . — .J .... . . 

New Brunswick Ry. <’o. r. R. (1917), 
16 Exch. C. R. 358 ; 37 1>. L. R. 366. - 

CAN. 

V. — ~ - ]— 

Dfsmarai^^ r. R (1918), IS Kxch. C. U. 
289 ; 44 D. L. R. 692. —CAN. 

w 

r. R. (1918), 17 Kxch. G. R. 
371.-— CAN. 

Thibault V, II. (1918), 17 Exch. C. R. 

366. —CAN. 

Mf^JANN V, R. (1919), 19 Kxch. 0. ^R. 
203 ; 49 D, L. H. 179.— CAN. 

R. V, WiLU.iMS (1881), 9 A. U. 418 ; 


1 N. Z. L. R. 222.— N.Z. 

a. ^ 

Hankins v. R. (1905), 25 N. Z. L. R. 
787.— N.Z. 

b. — 

Allard v. Colonial Government 
(1907), 28 N. L. R. 422.— S. AF. 

c. -- . 

Pltf. was induced by fraudulent hub* 
reprosont at lous of a clerk iu tlie tele- 
graphic service to make ovcr-paymenlH 
for telegrams received by him : — 
Held : pltf. could not recover by way 
of actio doli inasmuch as, under (.To^vn 
Liabilities Act, 1888, the tortious acts 
of govt, servants could create no 
liability on the part of govt. — Diamond 
Fields Ad VERT1.SER, Lid. r. C’olo.nial 
Govehnme.nt (1909), 3 Buch. A. C. 6 
(8upp.).— S. AF. 

d. - - .) - 

Kharwa r. Minister of Interior 
(1912), 33 N. L. U. 441.— S. AF. 

e. — j_ 

Dk Villiers i\ Minlster op Justice. 
(19161 T. 1\ D. 463,— S. AF. 

f. U'aii'cr of 

immunity.] — Under a Pr(>clama(ion, 
.Sept. 23, 1799, it has been held that 
the Crown could set aside its prero- 
gative us to immunity from being 
sued. — ^Fuaskii v. Queen’s Advoi'atk 
(1808), Pereira’s Laws of CJeylou, 43.- - 
IND. 

In respect of King's ships.] 
.M. steam-tug ** Champion ” came 
iu collision with a steam barge, & the 
sustained Injuries Held : there 
could be no recovery against the f'n)wu 
for damages suffered in consequence 
of negligence of its officers or servants, 
as the injury had not been sustained 
within 50 & 51 Viet. c. 16, s 16. — 
I’AUL V. H. (1906), 38 S. C. R. 126.— 
CAN. 

h. — --- Wrongful seizure of ship 
by ('rofcn’s 8crva?its .} — Damages eamiot 
bo recovereii against the Crowm for the 
wrongful act of a Customs officer iu 
seizing a vessel for a supposed iiifrat'.- 
tion of the customs law, — Julikn v. 
R. (1896), 5 Exch. C. R. 238.— CAN. 

aa. Ifi respect of neyligence of 

compulsory Govt, is not liable 

for the iiogligeneo of a licensed pilot 
ill the navigation of a ship of which 
lie is la charge, though pilotage 
compulsory.- *A kt. Bannockburn 


Williams (1912), 12 S. R. N. S. W. 
665 ; 29 N. S. W. W. N. 177.— AUS. 

bb. .J — Fovvles V. 

& Australian .S.S. C’o., Ltd. (1913), 
17 C. L. R. 149.— AUS. 

cc. — — • In respect of refusal of 
clearance .] — Laciiauiassk.n a. Comaion- 
VVKALTH (1917), 24 C. L. R. 166.- AUS. 

dd. .J — Blom V. Common- 

WEALTU (1917), 17 8. R. N. S. w. 469 ; 
34 N. S. W. W. N. 165.— AUS. 

ee. In respect of wrong lights 

at lighihottse causing wreck of ship — 
Cnn/m Sails Acl^ 1898.] — GityofY'okk 
(^ o., I/rn. V. H. (1902), 4 W. A. L. R. 
63.— AUS. 

ff, jfi respect of wrongful 

arrest by constable, f — Under Crown 
Redress Act, 1891, it is not competent 
to bring an action against Govt, for 
wTongfnl aiTcst b3' a constable iu the 
intended performance of his duties as 
an officer of the peace.- -En ever v. R. 
(1906), 3 C. L. R. 969.— AUS. 

gg. Whether Act gin'ny right to 
sue. Government retrospective.] -A. had, 
prior to the coming into force of 
Commonwealth Act, No. 21 of 1902, 
sustained injuries through the negli- 
gence of the servants of the Common- 
wealth : — Held : no action lay against 
the C’ommouw'ealth iu respect of such 
injuries, even after the Act came 
into force. — Gy'Ton r. OinuTUM (1904). 
29 V. L. R. 646.— AUS. 

hh. — — .] — 50 8: 51 Viet. c. 16 
is not retrospective. — R. v. Martin 
(1891), 20 a. C. R. 240.- -CAN. 

PART IX. SECT. 6, SUB-SECT. 2. 

294 i. General rwZc.] — The (Town 
maj', when proceeding in relation to 
l)ropertj' to wliieli the Sovereign is 
entitled in right of the Crown, choose 
its own forum ; alitcr, where the Crown 
claims no benelicial interest. — .A.-G. 
V. MacDonald (1890), 6 Man. L. R. 
372.— CAN. 

294 ii. .] — Where the Crown is 

iu the situation of pltf., the sclectiou 
of the venue is part of the prerogative, 
-"R. V. Linnet (1838), Craw. & D. 
Abr. C. 122.— IR. 

298 i. Bight to chousc venue -In 
informal hn of intrusion.] — In an infor- 
mation for an liitrusion, the venue may 
ho laid in any district. — A.-Q. v. 
Dockstadeh (1837), 5 O. a. 341. — > 
CAN. 
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venire facias juraiores into a different county from 
that in which the venue is laid. — A.-G . v. Cuurchtix 
(Lord) (1841), 8 M. & W. 171; 9 Dowl. 772; 
10 L. J. Ex. 314 ; 5 Jur, 803 ; 161 E. R. 997. 
Afmotdtions : — C!oxisa. A.-G. to Prince of Wales t>. CroBSman 
(1866), L. H. 1 £xoh. 381. Beld. Hilton v. Granyllle 
(1847), 2 New Praot. Ceus. 262 ; Dixon v. Farrer (1886), 
17 Q. B. D. 658. 

299, In transitory action.] — Information 

was filed by the A.-G. to the Prince of Wales to 
recover dues payable in D. to the Prince as Duke 
of 0. & the venue was laid in M. On an applica- 
tion by deft, to change the venue to D., it appeared 
that the witnesses to facts resided there ; but 
the I’ecords of the office of the Duchy in London 
would have to be produced at the trial : — Held : 
the Crown had a right to allege an interest in the 
suit, & the application must be dismissed. 

Semble*: (1) such a suit is in the nature of a 
transitory action, &> the Crown filing the informa- 
tion, would be entitled to lay & keep the venue 
where it pleased; (2) the IMnce of Wales suing 
as Duke of C. would have the same right. — 
A.-G. TO Prince op Wales v, Cuossman (1806), 
L. R. 1 Exch. 381 ; 4 IT. & C. 568 ; 35 L. J. Ex. 
215 ; 14 Ju T. 856 ; 12 Jur. N. S. 712 ; 14 W. li. 
996. 

Aniiotation: — Aa to (1) Befd. Dixon r. Farrer (1886), 17 
Q. B. D. 658. 

300. Right to change venue — Certiorari.] — 

Certiorari which ought not to be granted in case of 
a common person may be granted in case of 
the King.— Anon. (1618), Poph. 144 ; 79 E. R. 
1244. 

301, In local actions.] — The Crown has 

no prerogative right to change the venue in a 
local action whore it comes in on the ground of 
being interested in the questions raised by deft. 

The A.-G. has the general right of reply on 
behalf of the Crow^n when a motion is made in 
which it is directly interested, as a question of 
prerogative. — Hilton u. Granville (Lord) (1847), 

2 New Pract. Cas. 262 ; 9 L. T. O. S. 171. 

302. Under Crown Suits Act, 1865 (c. 104), 

s. 46 — Waiver of right to trial at bar.] — (1) By 
above Act where in any cause in which the A.-G. ; 
is entitled on behalf of the Crown to demand as of ! 
right a trial at bar, he states to the ct. that ho 
waives that right, the ct. on the application of the ! 
A.-G. shall change the venue to any county he j 
may select. 

(2) The right of the Crown to a trial at bar or a 
change of venue in an action between private 
persons where the Crown is interesGid, is not taken 
away by the Judicature Acts & Rules. The 
interest necessaiy to support such a right need not 
relate to the property of the Sovereign or the state, 
but arises where a servant of the Crown is sued for 
acts done by him in liis official capacity. — Dixon 
V, Farrer (1886), 18 Q. B. D. 43 ; 56 L. J. Q. B. 
53 ; 55 L. T. 578 ; 35 W. R. 95 ; 3 T. L. R. 35 ; 

6 Asp. M. L. C. 52, O. A. 

Annoialiona : — Generally, Beld. Grahani v. Public Works 
& Bundings (^oinrs., [1901] 2 K. B. 781 ; Public Works 
Comrs. V, Pontypridd Masonic Hall Co„ [1920] 2 K. B. 
233. 


808. From county court to superior court — 
Though amount claimed under £5.1 — The Crown 
has a right to remove a plaint to wnich one of its 
servants is ex officio a part^, into the superior 
ct., although the amount claimed is under £5. — 
Mountjoy V. Wood (1860), 1 H. & N. 58 ; 2 
Jur. N, S. 462 ; 156 E. R. 1117 ; sub nom» Re 
Gloucester County Court Plaint, Mountjoy 
V. Wood, 27 L. T. O. S. 82. 

304. Right to choose court — Selection of 
division in High Court — Discretion of Attorney- 
General.] — An action was brought in the Ch. 
Div. by the A.-G. at the relation of a oorpn., 
together with the oorpn. as pltfs., to restrain an 
alleged public nuisance, for damages. Upon 
application by defts. to have the action transferred 
to the Q. B. Div. ; — Held : (1) the ct. ought not to 
interfere with the discretion of the A.-G. to select 
his own ct., unless an extremely strong case was 
made against the propriety of his choice, (2) the 
application must he refused. — ^A.-G. v. Wilson 
( 1900), 70 L. J. Ch. 234; 83 L. T. 646 ; 49 W. R. 
195, C. A. 

805. Right to transfer of action — ^To Court of 
Exchequer — Unaffected by Judicature Acts.] — 

The Judicature Acta do not alter either the 
prerogative right of the Crown to remove into the 
Exchequer all causes affecting Crown property, 
or the practice regulating such removal. — ^A.-G, v. 
Constable (1879), 4 Ex. D. 172 ; 27 W. R. 661. 
Annoiaiim : — Befd. Dixon v. Farrer (1886), 17 Q. B. D. 658. 

306. Action of trespass between 

party & party -Rights of Crown incidentally 
involved.] — An action of trespajss between party 
& party having been removed into the Exch. Ct. 
on the motion of the A.-G., on the ground that 
the rights of the Crown wertj affected by the issues 
raised in it, a motion was made on behalf of the 
Crown to stay the proceedings in it until after the 
trial of an information filed by the A.-G., on behalf 
of the Oown against pltf. : — Held the Crown had 
no right, by prerogative or otherwise, to have the 
rule made absolute. 

Semlde : The ct. would grant the rule in its 
discretion, on the merits, as being the most 
convenient course. — U allett r. Visne (1846), 
6 L. T. O. S. 435 ; 10 J. P. 328. 

307. Whether proceedings stayed 

pending hearing of information.] — H allett v. 
Visne, No. 306, ante, 

303 . To revenue side of High Court — 

Appeal from county court decision in action of 
trespass — Stay pending hearing of information by 
Attorney-General.] — In an action of trespass in a 
county ct. against tenants of the Crown, a question 
affecting the rights of the Crown over certain 
land was involved. Judgment was given for pltf. 
for damages & an injunction, against which defts. 
appealed. The A.-(>. then filed an information 
against pltf. praying for a declaration of the rights 
of the Crown in the matter ; — Held : ( I ) the Crown 
was entitled to an order for the transfer of the 
county ct. appeal to the revenue side of the Q. B. 
Div. & for a stay of proceedings therein until 
after the hearing of the information. — STANr4EY 
(Lord) v. Wild & Hon, [1900] 1 Q. B. 256 ; 69 


299 i. In transitory action ,] — 

The right of the Cro\<Ti to have the 
venue laid wherever it pleases does not 
extend to all actions which are not 
real, but only to such as are transitory. 
— WiNDKYEIt r. RiDPKT.L & FLOOD 
(1846), 1 Leggo, 295.— AUS, 

301 i. hight U) chunyt venue — In 
local actUms,] — R. v, Campbell (1001), 
8 B. C. R. 2()8.— CAN. 

s. From inferior court to 


mijxirior court .} — Pbick v. Batard 
(1861), 10 N. B. K. (6 AU.) 234.— CAN. 

804 1. Right to choose court — Selcriiim 
of division in High Court, 1 — An action 
was brought in Ch. Div. against S. for 
damages for fraudulent breach of 
dutj’' in induoing Govt, to make 
excessive payments for horses pur- 
chased & for fraudulently misrepre- 
senting the prices at whion they wore 
purchMed, There were five other 


defts. against whom damages w^ore 
olaimed for conspiracy in assisting lii 
the fraudulent acts. Two defts. moved 
to transfer the action to K.B. Div. 
Held : without deciding the question 
of a prerogative right in the Crown to 
choose in which ot. it will proceed, 
the action could be more oonveniently 
tried in Ch. Div. — Becrbtaby of Static 
FOB Wab V, Stuodiskt, [1901] 1 1. R. 
346.— IR, 
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L. j. Q. B. 318 ! 82 L. T. 14 ; 48 W. B. 242 ; 
16 T. L. E. 99 ; 44 Sol. Jo. 146, 0. A. 

300 , Claim tor damages tor Injury 

to oyster beds — Right ot Crown as owner ot tore- 
shore affected*] — statement of claim alleged that 
pltf. was in possession of an oyster fishery & beds 
in the estuary of a river & that defts., being the 
harbour comrs. of the estuary, wrongfully caused 
certain vessels to anchor upon the oyster beds, 
whereby the oysters were damaged. The A.-G. 
claimed to have the action removed to the Revenue 
side of the K. B. Div. upon the suggestion that the 
rights of the Crown as the owner of the foreshore 
might be thereby affected : — Held : although 
pltf. did not claim to be in possession under any 
title & defts. did not justify their acts under the 
authority of the Crown, the Crown was entitled 
to have the action removed. — Ulmann v. Cowes 
I lAKBOUR CoMHS., [1909] 2 K. B. 1 ; 78 L. J. K. B. 
877 ; sub nom, A.-G. v, Newport Corpn., Ee 
Ullmann V. Cowes Harbour Comrs., 100 L. T. 436. 

309a. Replevin action.] — Ohurton v . 

Wilkin (1884), Bitt. Rep. in Oh. 134. 


Sub-sect. 3. — ^Pleadings. 

310. Right to traverse defendant’s case — Action 
quare Impedit — Unless title only a bare suggestion.] 

— In a quare impedit action though an ordinary 
pltf. must recover on the strtmgth of his own 
title & not by destroying deft.’s title, yet where 
the King is pltf. & he or his predecessor has pre- 
vented before, he may desert his own title & traverse 
deft.’s case, except where his own title appears to 
be no moi’e tlian a bare suggestion. — K. v. 
Worcester (Bp.) (1669), Vaugh. 53 ; 1 Mod. Rep. 
276; 124 E. R. 967; auli nom, R. v, Jervice, 
T. .Jo. 8 ; sub nom, K. v. Gkrvai.se, Freem. K. B. 7. 
Anruttalif na : — Retd. K. v, Roberts (1744), 2 Htra. 1208 ; 

K. V, CJotton (1751), Park. 112; Ex p. DupIcBhiN (17.54), 

2 Vea. Sen. 538; \Volfci*Hlun v. J^bicoln (1703), 2 Wlls. 

174 : Lyell r. Kcniiedy (1883), 8 App. Cas. 217. Mentd. 

K. V. Hornby (1094), 5 Moil. Rep. 29; K. v. Lanclaff (1735), 

2 .Stra. 1006. 

311. Right to waive pleadings — & plead de 
novo.] — The King wljen party to a suit may by 
his prerogative waive any of liis pleadings & plead 
de novo, — Hereford (Earl) v, Syly (1697), 1 Ld. 
Raym. 211 ; 91 E. K. 1037. 

312. Right to amend — Information for breach 
of covenant to repair — Crown lease.] — The A.-G. 
applied for a rule to amend an information, against 
deft, for breach of a covenant to repair, contained 
in a Crown lease; — Held: the A.-Q. entitled to 
the rule absolute in the first instance, on payment 
of costs.— A.-G. V, Wray (1843), 1 L. T. O. S. 147. 


SUB-8ECT. 4. — Interlocutory" I^ioceedings. 

313. Action for interim Injunction — Whether 
Crown bound to give undertaking as to damages.] — 

The ct. will not, in favour of the Crown, depart 
from established practice ; therefore, in the 
case of an action by the thrown to restrain defts. 
from proceeding to construct certain tramways, 
the ct. refused to grant an interim injunction 
against defts. unless the Crown would consent to 
be bound in the usual undertaking in damages. — 


Secretary op State for War v. Chubb (1880), 
43 L, T. 83. " 


Dhtd. A.-G. v, Albany Hotel Co., (18961 2 
Ch. 696. N.P. Secretary ol State for War v. Cope, [19193 
2 Cli. 339. 


314 .]— This was an action brought 

by the A.-G. on behalf of the Crown against the 
^signee of a lease of Crown property for an 
injunction to restrain him from selling intoxi- 
cating liquors by retail in broach of a covenmit 
contained in the lease. The ct. held on the facts 
that the Crown was entitled to the injunction, 
& deft, asked for the usual undertaking as to 
damages. The A.-G. refused to give any under- 
taking i ~Held : the (Jrown, suing by the A.-G., 
never gives such an undertaking, & as a general 
rule, is entitled to an injunction witliout giving 
any undertaking. 

Semble : cases might arise in which the ct. 
ought to refuse to grant an interlocutory injunction 
in favour of the Crown on the ground of the 
hardship to deft, caused by the absence of any 
undertaking. — A.-G. v, Albany Hotel Co., 
[1896] 2 Ch. 606 ; 65 L, J. Ch. 885 ; 75 L. T. 195 ; 
12 T. L. R. 631, C. A. 

AnnoiaUcm Reid. Secretary of State for War v. Cope, 

[1919] 2 Ch. 339. 


315. Action by Secretary of State for 

War.] — The settled rule of tlie ct. that in actions 
by tlie A.-G. on behalf of tlie Crown an undertaking 
in damages will not be imposed when granting an 
interlocutory injunction, also applies where the 
Secretary of State for War sues in respect of 
property vested in him or under his control or 
disposition, on behalf of the Crown. — Secretary 
OP State for War v. Cope, [1919] 2 Ch. 339 ; 
88 L. J. Ch. 522 ; 121 L. T. 647 ; 35 T. L. R. 
666 ; 63 Sol. .To. 725 ; 36 R. P. C. 273. 

310 . To restrain action — When rights 

of Crown involved.] — The Queen, os lady of a 
manor, granted to two licen.see.s, in pursuance of 
certain manorial rights, power to enter the lands 
comprised in the manor «V; search for & can*y 
away minerals, making to the copyholder & terre 
tenant ^esx)ectively a customary compensation 
j for surface damage. Tlie licensees entered with- 
out the consent of either copyholder or terre tenant 
& began operations ; whereupon the terre tenant 
commenced an action of trespass against them. 
The A.-G. on behalf of the Queen & Ucensees, filed 
an information & bill against copyholder & terro 
tenant, praying that the rights of the Crown 
within the manor should be declared, & the action 
of trespass restrained; — Held: (1) the rights 
of the Sovereign being involved in the proceedings 
in the action, the Sovereign was entitled jure 
corontr to be actor in any litigation affecting those 
rights ; (2) the injunction must issue. — A.-G. v. 
Barker (1872), L. K, 7 Exch. 177 ; 41 L. J. Ex. 
67 ; 26 L. T. 31 ; 20 W. R. 609. 

Anmlatioiis : — CODSd. A.-Q. v. Constable (1879), 4 Ex. D. 
172 ; Stanley v. Wild. [1900] 1 Q. B. 256. Bold. Dixon 
V, Farrer (1886), 17 (). B. D. 658 ; A.-U. v. Newport Corpn., 
He UUmaim v. Cowes Harbour Comrs. (1909), 100 L. T. 
430. 


See Discovery, Inspection & Interrogatories. 

317. Addition of Attorney-General — Action 
affecting rights of Crown — Petition of right not 
applicable.] — In cases where procedure by petition 


PART IX. SECT. 6, SUB-SECT. 3. 

t. Default in pleading hy Cnncrt.l 
— Where A.-G. fs deft. & does not 
answer, the proper course is to obtain 
on order that he answer in a week, or 
that the bill be taken pro confeseo . — 
Bhha V, Fellowes (1859), 1 Oh. Ch. 
80.~-4)AN. 

a. Right to amend — At any time.] 


— Under Petition of Bight Art, s. 11 , 
it is not meant to restrict the royal 
jrorogativo & the Crown may amend 
tfl pleadings at any time. — Canadian 
Domestic Enoinrkkino Co. Ltd. v. 
R.. [19191 2 W. W. B. 762.-- CAN. 

PART IX. SECT. 6, SUB-SECT. 4. 

b. Action for interim injunction- 


To rc4itrain payment of money .] — An 
interlocutory injunction against the 
Cnnvn restraining the payment by it 
of moneys, the right to wlUch is sub 
judice Sc held in medio order of ct., 
is invalid. — E astern Trusp Co. v. 
Mackenzie. Mann & Co. Ltd., [19161 
A. O. 760; 84 L. J. P. C. 152; I 18 L.T. 
346 ; 81 W. L. R. 248, P. C.— CAN. 
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of right is not applicable, the ct. can nevertheless 
direct that the A.-G., as representing the interests 
of the Crown, be added as a deft, to the proceedings 
if they concern the interests of the Ci'own. — 
Esquimai.t & Nanaimo By. Co. v. Wilson, 
[1920] A. C. 358; 89 L. J. P, C. 27; 122 L. T. 
563 ; 30 T. L. E. 40, P. C. 

AnnotcUion : — Refd. lie Oiamberlain's Settlmt., [1921] 
2 Cli. 533. 


Sub-sect. 5. — The ITeauino. 

A . Trial at Bar. 

318. Right of Crown to — Not affected by Judi- 
cature Acts — Interest requisite to support right.] — 

Btxon V. Parker, No. 302, ante. 

319. .] — IMal at bar was granted t-o the 

A.-0. because the King defended the case. — 
Bellamont's (IjOrd) Case (1700), 2 Salk. 625 ; 
91 E. R. 529. 

Annotatiom: — Consd. Dixon v. Fan-er (1886), 18 Q. B. D. 

43. Re!d. Mostyn r. Fabrigas (1774), 1 Cowp. 161. 

320. .J — The A.-G. may of right have an 

information exhibited by him, tried at bar. — 
K. V. .Johnson (1725), 1 Sira. 644 ; 93 E. B. 754. 

321. Ore tenus.] — (1) The Cro'W’n may for- 

bid the issuing of a writ of nisi prius in any action 
in which the King ha.s an interest. A suggestion 
ore tenus by the A.-G. that the Crown is interested 
ill a suit depending between subject & subject, 
is a sufficient ground for ordering a trial at bar. 

(2) The estate of the Duchy of (/ornwall is of a 
very peculiar nature. It is an estate vested in the 
Duke of C'Ornwall & wdien there is no Duke it 
is vested in the Crown. Wlielher the Duchy be 
vested in the (^roivn or in the Duke the Crown has 
a peculiar interest in it at all times. 

(3) An ancient extent of Ciowm lands found in 
the proper office purporting to havti been taken 
by a steward of the King’s Lands following in 
its const ruction t he direct ions of Slat. 1 of 4 Edw. 1 
will be presumed to have been taken under 
competent auUiority, although the commission 
cannot be found. 

(4) An enrolment in the office of the Duchy | 
<»f a lease purporting to be granted by the King | 
vacante ducalu. is primary evidence of sucli lease. 

(5) An enrolment in the Duchy office of a lease 
purporting to be granted by the Duke is primary 
evidence of such lease. 

(6) Whether there be <jr be not a Duke there is 
an officer called the auditor of the Duchy who is 
one of the officei‘s appointed to manage? that 
property, whether in the hands of the Duke or 
the Crown, 

(7) The conventionary tenants within the 
assessionable manors of the Duchy have a perpetual 
indefeasible right to them their customary 
heirs & surrenderees, to renew their estate from 
seven years to seven years. 

(S) In order to entitle a tenant of this descrip- 
tion to minerals the burden is cast upon liini to 
lu-ove that ho has a right to lak(i them, & unless 
the tenant can show the right to bo in liim the 
1 ‘ight must remain where by law it would be 
vested, namely in the lord. — Howe v. Bkenton 
(1828), 3 Man. Hy. K. B. 133 ; 8 B. & C. 737 ; 


2 State Tr. N. S. 251 ; 5 L. J. O. S. K. B. 137 ; 
Concanen’s Hep. 1 ; 108 E. H. 1217. 

Annotalims :’—A8^to (1) CopM(i. Dixon v. Farror (1886), 18 
Q. B. D. 43. Refd. Be Gorham v. Exoter, Ex jp. Exeter 
(1850), 10 C. B. 102 ; Jessop y. Josaop (18W). 30 L. J. P. M. 
& A. 193. As to (3) Consd. Evans v. TavJor (1838), 7 
Ad. & El. 617 ; Mercer v. Deime, [1905] 2 Ch. 638. R«fd. 
Doe (1. William IV. v, Boberts (1844), 13 M. & W, 620. 
As to (7) Refd. Aiiflosoy r. Hatberton (1842), 10 M. Sc W. 
218: Doe d. Dand v. Thompson (1845), 7 Q. B. 897. 
As to (8) Refd. Anglosoy v. Hatherton (1842), 10 M. Sc W, 
218. Oenerally. Refd. Rogers v. Bronton (1847), 10 Q. B. 
20 ; Shaw v. Book (185.3), 8 Exch. 392. AOntd. Whlttlng- 
ham t>. Bloxhaiii (i831), 4 C. Sc 1*. 597 ; R. v, Richmond 
Manor (1841), 5 Jar. 605 ; A.-G, to Prince of Wales v. 
Grossman (1860), L. R. 1 Exch. 381 ; Sutton Harbour 
Inprovement Co. v. Plymouth Town Grdns. (1890), 63 
L. T. 772. 


322. .] — A trial at bar will be granted 

on the ex officio application of the A.-G., where the 
interest of the King as Duke of Ijancaster may come 
into question. — Brown v. Granville (TjORD) 
(1835), 1 liar. & W. 270. 

Annotation : — ^Refd. Dixon r. Fairer (1886), 17 Q. B. D. 
058. 


323. .] — The Grown may forbid the 

awarding of a writ of >iisi prius in a suit between 
subject A subject, in whicli the Crown has an 
intt?rest. llie statement that the Crown is inier- 
ested, & that the A.-G. does not assent to the issuing 
of a writ of nisi prius^ but requires a trial at bar, 
may be made by the A.-G. ore tenus. — Paddock lu 
FouuESTEit (1840), 1 Man. A G. 583; 8 Dowl. 
834 ; 4 Htati? Tr. N. S. 557 ; 1 Scott, N. H. 391 ; 
9 lu ,r. C. P. 342 ; 133 E. 11. 465. 

Annotaiitms : — Consd. Dixon v. Fairer (1886), 18 Q. B. 1). 
43. Refd. Be Gorham r. Exet-or, Ex Exeter (1850). 19 
O. B. 102. 

Waiver of right — Right of Crown to change of 
venue on.l - Sec No. 302. ante. 

324. Criminal prosecution at expense of private 
prosecutor— Not triable at bar Unless authorised 
by Crown to prosecute.] — Criminal prosecution 
carried on at the expense of a private prosecutor 
is not triabhi de jure at bar, but it is otherwise 
wh(‘re there is an authority from the King to 
prosi?cute. — K. v. Hales (1728), 2 81ra. 816; 

1 Barn. K. B. 88 ; 93 E. K. 868. 

Annotation: — Consd. Dixon v. Farror (1880), 17 Q. B. D. 
658. 


B. Bight to begin and reply. 

325. Right to begin — In Court of Exchequer.] — 
The A.-G., in tlio (Queen’s business, has [ire-audienoe 
in the Ct. of the Exchequer over the postman A 
tubman. — R. v. Exeter (Bp.) (1810), 7 M. A W. 
188 ; 10 L. .r. Ex. 92 ; 5 Jur. 102 ; 151 E. K. 733. 

326. — — ^n revenue cases.] — The Inland Hev- 
eiiuo Coinrs. stated a special case for the opinion 
of the ct. as to the stamp dut y chargeable upon a 
deed ; — Held : (1) counsel for tlie (Vown was not 
(uititled to begin ; (2) counsel for the Crown had 
the right to a general reply : (3) {per Pollock, 

C.B.). In the Exch. the Crown had the right to 
a general reply in all cases where the Crown had 
an interest. — Chandos (Marcjuis) v. Inland 
Revenue Comrm. (1851), 6 Exch. 464 ; 20 L. J. Ex, 
269 ; 17 D. T. O. 8. 128 ; 155 E. H. 624. 

AniUiiaiiom :-—As to (1) FoUd. Kglintou's Trunteos v. 

1. R. ComrH. (1865), 3 H. & C. 880, n. ; Be De Liuicey’s 

SucreBHion (1869), 21 L. T. 68. As to (2) Folld. Truman, 

Hanbury, Raxton v. I. K. ComrH., (1912) 3 K. B. 377 ; 

Generally. Mcntd. Mortiniore v. 1. H. Comrs. (1864), 2 

H. & C. 838 ; Christie v. I. H. Comrs. (1866), 15 L. T. 282. 

327. .J — Eglinton’s (Earl) Trus- 

tees V. Inland Revenue Comrs. (1865), 3 
H. A C. 880, n. ; 12 L. T. 707 ; 159 E. H. 781. 


PART IX. SECT. 6, SUB-SECT. 6.— A. 

819 i. Bight of Crown io.l — The pi'cro- 
^ativo right of the Crown to a trial 
at bar ih in force. — W inukyeb r. 
Rj ODELL & Flood (1816), 1 Legge, 
295.— AUS. 


d. Information of intrusion.] 

— in an information of Intnmiou 
A.'U. moved for a trial at bar, InHisting 
upon It OH a matter of right '.— -Held : 
A.-t;. entitled. — A.-G. v. WAmu (1832), 
Hay(‘H & Jo. 65. — IR. 


PART IX. SECT. 6, SUB-SECT. 5.-B. 

«. HU/ht of reply .] — No matter 
with which side a motion origiiiatcH, 
tlie law officers of tlio CH'owii have a 
right to reply. — K, v, TYKitKjj., (1843), 
1 Cox, C. C. 3d9.-~IR. 
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328. Right ol reply— General rule.]— H ilton v . 
XlRAKViiXK (Lord), No. 301, ante. 

829# .] — Seinble : the A.-G. Las no 

right to the general reply, as representing the 
Crown in civil cases. — Huron v. Denman (1848), 
3 New Tract. Cas. 02 ; 0 Stat e Tr. N. S. 525 ; 
10 L. T. O. S. 523. 

AnnotatUyna : — Mentd. Houlclon v. Smith (1860). 19 L. J. Q. B. 
170 ; Santos v. lUidee (1859), 28 L. J. C. P. 317 ; Secre- 
tary of State for India v. Kamachoo Boye Sahaba (1859), 
13 Moo. P. C. C. 22 ; Scott r. Seymour (1862), 8 .7ur. N. S. 
568 ; Feather V. K. (1865), C B. & S. 257 ; London Corpn. 

V. Cox (1867), L. K. 2 H. L. 239 ; PhllllpH v. Eyre (1870), 
L. K. 6 Q. B. 1 ; Mill v. Hawker (1874), L. K. 9 Exch. 
309 ; Dobs v. Secretory of State for India in Council 
(1875), L. R. 19 Eq. 509 ; RustoniRoe v. R. (1876), 24 

W. R. 428 ; Dixon v. Farror (1886), 18 Q. B. D. 43; 
Fracis Times v. Carr (1900), 82 L. T. 698 : Johnstone v. 
Pedlar, 11921] 2 A. C. 262. 

330. .] — Chandos (Marquis) v . In- 

lAND Kevenue Oomrs., No. 320, ante. 

331. In House of Lords appeals.] — liOHi) 

Advocate v. Dunglas (Fajud), Dungla.s (Lord) 
V. Officers op State for Scotland, No. 857, 
poet, 

332. In revenue cases.] — Chandos (Mar- 

quis) V. Inland Revenue Combs., No. 320, a?tte. 

333 . Showing cause against mandamus.] — 

Qu. : whetlier tlie A.-G., showing cause against 
a rule for a mandamus, has a right of reply. — ^It. 
V. Treasury Lords Oomrs., Fx p. Brougham 
(Lord) (1851), 10 Q. B. 357 ; 10 Ti. T. O. S. 484 ; 
117 E. B. 010; aidi nom, IL v. Treasury Lord.s 
(’OMRS., J(e Queen Dowager’s Annuity, 20 
\u ,1. ih B. 305 ; 15 Jur. 707. 

Annotation* : — Mentd. Ex p. Napier (1852), 18 Q. B. 692 ; 
R. V. Ambergate, Nottingliam &, Boston 8: Eastern 
Junction Hy. (1852), 17 Q. B. 957 ; R. r. TreasuiT Lords 
ComrH. (1872), L. R. 7 Q. B. 387 ; R. v. Income Tax Special 
IhirpoHOB Comr«. (1888), 21 Q. B. !>. 313 ; H. v. Joint 
Stock Cos. Registrar (1888). 21 Q. R. D. 131 ; R. r. 
Lambourn Valley Ry. (1888), 22 Q. B. D. 463; R. v. 
Incorporated Lau Soc., [1895] 2 Q. B. 450. 

334. Whether conflned to Attorney-General 

of England in person.] — Where the A.-G. of 

(V)unty Palatine appeared, the ct. declined to 
concede the right of reply A intimated it would 
confine the right- to the of England in per.son. 

- -Ti. V. Ghrtstie (1858), 1 E. A F. 75. 

See, fnrihert Crimin^u. Law A Piiockduhe. 
Position of Attorney-General when acting as 
counsel generally.] — >sVc Part VI., Sect. 9, ante, 

C. Choice of I.smie, 

335. Right to choose which issue to proceed 
on — Several issues joined.] — Tin* King may try 
either issue 91*81-, when* several are joined. — IL v. 
Hark (1720), I Stra. 200 ; 93 E. IL 513. 
Annotations : — Mentd. Shuttlcworth r. Pilklnglon (1740), 

2 Stra. 1155 ; R. r. Betta & Stocker (1850), 19 L. J. Q. B. 
531. 


D. Withdrawal of Proceedings, 

836. Right to withdraw record.] — In an infor- 
mation at the suit of the Crown, notice of tiial 
was given in Trinity Term 1838, but afterwards 
countermanded. Defts. in Hilary Term 1842, 
obtained a rule to sot down the cause for trial 
at the .sitting.s after Easter Term. The A.-G. 
contended that the rule must be discharged as the 
Crown had the power to withdi-aw the record at 
any time ; — Held : the rule must bo discharged. — 
R. V. Ray (1842), 9 M. A; W. 700 ; 2 Dowl. N. S. 
232 ; 11 L. J. Ex. 317 ; 152 E. R. 322. 


SuB-RECT. 0 . —Defences available against 

THE Crown. 

337. Not estoppel.] — (1) The (Jrown has a 
prerogative as old as the beginning of law, to have 
its debts satisfied, in preference to subjects. 

(2) Although the Crown’s debt is less than one 
due to a subject, A although the debtor is able to 
pay botli, still the Crown will have priority. 

(3) The land which a debtor to the Crown has 
in his power will be extended. 

(4) The King is not bound by estoppels. — Coke’s 
Case (1023), Godb. 289 ; Beni. 108, 117 ; 78 E. R. 
109 ; sub nom, (’ook’s Case, 2 Roll. Rep. 291. 
Annotations: — As to (1) & (2) Beld. Giles v, Urovor (1832), 

9 Bing. 128. As to (3) Consd. A.-O. v. Sands (1670), 

2 Froom. Ch. 129 : R. v. Smith (1810), Wight. 34. Refd. 

.Shofloild V. Ratcliffe (1615), Hob. 334 ; R. v. Cotton 

(1751), Park. 112 ; R. i?. Lambo (1824), MX:ie. 402 ; Ellis 

V. R. (1851), 15 Jnr. 917. Qcnerally, Mentd. Scot v. Boll 

(1672), 3 Keb. 82. 

33 g, By deed — Estoppel in fact binding,] — 

Deft, bought the site of a house A garden on a 
manor to which Assessionable Manors Act, 1841 
(c. 105), applied. She built a wall round the garden, 
A made substantial structural alterations to the 
house. The alterations were made openly, A 
the mineral agent of the Duchy was aware that 
they were being made. Deft . was also the owner 
of certain garden land adjoining two cottages 
in the same manor, l^pon an information by 
the A.-G. to the Prince of Wales, claiming declara- 
tions of title to the lands A the buildings thereon, 
A an injunction restraining deft, from asserting 
any title to them: — Held: (1) inasmuch as deft, 
had made the alterations A additions to the house 
supposing it to be her own, A the agent for the 
Duchy, although he knew that she was making 
them, did not intervene, deft, had a good defence 
on equitable grounds to t he claim of the duchy ; 
(2) such a defence although based upon estoppel 
was binding upon the Crown ; (3) the Crown is 
bound by estoppel in fact though not/ by estoppel 


PART IX. SECT, e, SUB-SECT. 6. 

837 i. Whi ther estupju l.\- The doc 
trine of estoppel cannot be invoked 
against tbo thrown. — H i-mpurky r. R. 
(1891), 2 Exch. C. R. 386 ; 20 S. C. K. 

691.— CAN. 

337 il. .J— K.t). 

& MAXOFAeruiUNO Co. (1897), 

B C. R. 288.— CAN. 

837 iii. .J — Where a pci son is in 

noBsession of land under a good title, 
but, through tlie mutual mistake of 
hiniBelf & another person claiming 
title thereto, he accepts a lease from 
tlie latter of the lands in dispute, he 
is not thereby est-oppocl from sotting 
up his own title in an action by the 
lessor to obtain possession of the land. 
In such case t-ho Oi*ovm, being the 
lessor, is in no better position in respect 
of the doc trine of estoppel than a 
siibieot. — It. V, Hall (1898), 0 Exch. 
C. R. 146.--CAN. 

J.— VOL. XL 


337 iv. .) — The Crown is not 

estopped by any statement of facts 
or by any conclusions or opijdons 
stated in any departmental Tej)ort 
by any of its oUicers or servauta.— - 
Robkjit r. H. (J9U2), 9 Exch. C\ H. 
2J.— CAN. 

337 V. The Grown is not 

bound by estoppels tliough it can take 
advantage of them. — 11. r. Royal 
Bank of Canada (1920), 1 W. W. R-. 
198 ; 50 D. L. R. 293 ; 30 Man. L. R. 

1 04. — CAN 

jiigM to bastard’s estate — 

Non-assertiim of claim by Cremm ,] — 
M., widow & admlnistratix of a bastard 
who had died intestate & without issue, 
received a letter in 1841 from the 
Lords Commissioners of the Treasury 
stating that they did not deem it 
expedient to take any stops for the 
assertion of the riglits of the Crown 
with regard to her late husband’s 
estate. Previous to this, M. had 


obtained iiossession of that estate, 
& two months before receipt of the 
letter she had contracted a second 
tnarriage. No settlement was made 
upon this marriage, & since the marri- 
age. M.’s second husband had had 
exclusive management of the property. 
In execution t»f a decree against tlie 
husband, his right, title, He interest 
in & to a portion of the property were 
int up for sale & purchased by pltf. 
:^ltf.’8 right to possession was disputed 
)y M. In a suit by pltf. to establish 
ler rights over the property ; — Held : 
.ho Ci'own w'ould be estopped by the 
Ine adopted by the Commissioners of 
Jie Treasury In 1841 from asserting 
its claim. — T ooiakkmonky Dosskk v. 
CotiNELius (1873), 11 B. L, R. 144. — 
IND. 


1. 


1 — N kwfoundland 


Steam Wuaiano Co. Litd. r. New- 
foundland Government (1903). 8 
Nfld. L. R. 608.— NFLD. 


M M 
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Constitutional Law. 


Sect* 6 . — Legal proceedings by and against the Crown 
and Crow n, servants: 8%Sb -sects . 6 l^A* & BJ ] 

by deed. — A.-G. to Prince of Wauss v. Collom, 
[19101 2 K. B. 193; 86 L. J. K. B. 1484 ; 114 
L. T. 1 121 ; 32 T. L. IX. 448. 

339. Not set-ofl.l — Where the Crown was pltf. 
in an action in the exchequer : — Held : defts. 
could not set off against the Crown. — K. v* Copland 
( 1799), Cited Hughes* Report of R. v. Bebb, 
App, VIII. 204, 

340. Equitable defence.] — In an action of eject- 
ment by the Crown deft, may set up any equitable 
defence which would be good against a private 
pltf. — ^A.-G. FOR Trinidad & Tobago v. Bourne, 
[1896] A. C. 83, P. C. 

Annotation: — ^Befd. A.-Q. to Prince of Wales v. Ck>llom, 
[1916} 2 K. B. 193. 

Not fictions of Law.] — See Sect. 6, sub-sect. 1, 
Laches & prescription.] — See Sect. 6, sub-sect. 
8, ante. 


Sub-sect. 7. — Costs. 

A, In General. 

341. Statement of general rule — Crown suing 
without relator.] — ^A proprietor of a feu described 
in the feu charter as bounded by the seashore 
enclosed a poi’tion of the sands which it was proved 
the public had immemorially used for puiposes 
of enjoyment & otherwise : — Held: (1) the feuar 
being a wrongdoer the officei’s of state on behalf 
of the Crown, irrespective of the question as to 


the right of property, were entitled to an interdict ; 
(2) where the Crown sues without the intervention 
of a relator the rule is that costs can neither bo 
given to nor against the Crown.— Smith v. Stair 
(Earl) (1849), 2 II. L. Cas. 807; 0 E. R. 1300; 
sub nom. Smith v. H.M.*s Ofsicers op State for 
Scotland, 13 Jur. 713, II. L. 

Annotaiimia : — Aa to (2) Refd. A.-Q. v. London Corpn. 
(1850L 14 L. T. O. S. 601 ; 11. v. Canterbury, [1902] 
2 K. B. 503. 

342. Application of rule — in courts of Equity.] — 

A charity information was filed under Stat. 69 Geo. 
3 (c. 91), without a relator: — Held: the ct. has 
jurisdiction to order deft, to pay the A.-G. his costs. 

It is said that although this result may not 
have been in the contemplation of the legislature 
it is the necessary consequence of a general 
principle that the Crown can neither pay nor 
1 ‘eceive costs. 1 find no such general principle 
in cts. of Equity (Leach, V.C.). — A.-G. v, Ash- 
BURNHAM (Earl) (1823), 1 Sim. & St. 394 ; 67 
E. R. 167. 

Annotaiiona : — Consd. Perkins v. Bradley (1842), 1 Hare, 
219; A.-G. V. Hoiuner (1858), 27 L. J. Cb. 837 : The 
Leda (1863), 32 L. J. P. M. Sc A. 58. Beld. Kano v, Maulo, 
Kane v. Reynolds U854), 2 Sm. Sc Q. 331. 

843. .] — The principle of the rule 

that the A.-G. never receives or pays costs will for 
the future be modified thus, that the A.-G. is not 
to receive cost« in a contest in which he could 
have been called upon to pay costs, had he been a 
private individual, but the nile is not to bo without 
exception. There is no general rigid inflexible 
rule in equity, whatever may be the case at 


m. By matter of record. 

The doctrine of rca judicaCa may bo 
invoked aeruluBt the Crown.* -ll. v. 
St. Louis (1897), 6 Exch. C. R. 330.— 

CAN. 

action waa 

brou^rht by A.-G. against an electric 
railway oo.. to restrain it from erecting 
gas works in a city, & for abatement 
of what was alleged to be a public 
nuisance. Pltf. alleged that throe 
bye-laws of the city proliihitod the 
erection of the works. Defts. denied 
the validity of the byo-Jaws, & set 
np that, by virtue of tli© powers 
derived from another oo., they were 
not subject to the bye-laws. At the 
trial, defts. sought to amend by 
slicing that the question of their 
having those powers was res judicata 
because of a Judgment of the Judicial 
Commlttoo of the J’rivy Council in a 
former action brought against defts. : — 
Held : A.-G. was not a party to the 
former action ; Sc not bound by the 
proceedings In the former action. — 
A.-G. FOB Manitoba v. Winnifko 
Electrio Ry. Co. (1912), 21 W. L. R 
908 ; 5 D. L. R. 823 ; 2 W. W. R. 864. 
—CAN. 

339 i. Whether set-ojGf.]— An informa- 
tion was filed by the Crown against 
deft, for entering upon lands of the 
Dominion Sc cutting & converting to 
their own uso tinibor & for money 
owing to the Crown for dues in respect 
thereof. Defts. claimed to set oil 
sums due to them from the Crown under 
contracts of a greater amount than the 
sum claimed in the information ; — 
Held : os the claim against the CYown 
arose out of the same oontracts 
between the parties Sc as the dealings 
between the parties were so continuous 
Sc inseparable that the claims on one 
side could not properly be investigated 
apart from those of the other, the 
rule against pleading a set-oif against 
the Crown did not apply. — R. v. 
Whitehead (1884), 1 Exch. C. R. 
134.-<;AN. 

839 ii. .] — The subject may set 

off a claim on contract in a suit by 
the Crown. Sc the ot. may give judg- 
ment for the balanoe found to be due. 


— Arnu V. Queen’s Advocate (1884), 
53 L. J. P. O. 72.— IND. 

o. Whether contiicrclaivi — Founded 
on mbataniive cause of acHo7i.] — A 
subsLantive cause of action cannot 
bo pleaded as an incidental demand or 
counterclaim to an information by 
the Crown. — R. v. Montreal Wooixen 
Mills Co. (1895), 4 Exch. C. R. 348.— 
CAN. 

p. ,] — In an action by the 

C’rowu under Crown Suits Act, 1881, 
deft, cannot counterclaim. — R. v. 
Scott (1892), 11 N. Z. L. R. 638.— 

N.Z. 

340 i. Whether CQuiiable defence.} 
— Ah the Crown’s power of disposition 
ot Crown lauds is fettered by statute, 
no equity, hucIi as might arise in the 
case of a private owner of laud, can 
be set up against the Crown, by 
reason of any acts of niiuisiers of the 
Crown. — A.-G. v. Sydney Municipal 
Council (1919), 20 S. K. N. S. W. 40.— 
AUS. 

340 ii. Breach of trust by advisers 

of Crown.) — In an action by the Crown 
against Road Trustees to recover 
interest upon debentures purchased 
from them by the govt, of the late 
Province of Canada, with trust funds 
held by them belonging to the Common 
School I'und, dofts. nloadod that the 
CYown was estopped from recovery 
inasmuch as, at tiie time of their 
purchase, the advisers of the C'rown 
were aware that those debentures 
were being issued In breach of a trust 
Sc with the intention ot misapplying 
the proceeds towards payment of 
interest upon other debentures duo 
by them in violation of a statutory 
prohibition : — Held : as there was 
statutory authority for tiie issue of 
the debentures in question, knowledge 
of any such broacn of trust or mls- 
applioatlon by the adviserB of the 
CTown could not be sot up as a defence. 
— Quebec North Shore Turnpike 
Road Trubtbbb v, R. (1906), 88 
S. C. R. 62.— CAN. 

p. Whether jus iertii.] — In a suit 
by the Crown claiming lauds as an 
escheat, which are admittedly in the 


ossessiou of the parties claiming as 
oils, the onus Is on the Ciown io 
show that the last proprietor died 
without heirs. It is open to deft, 
in such suit to set up jus tertii to bar 
the claim of the Crown. — Giuiduaki 
Lall Hoy v. Bknual Government 
(1868), 1 B. L. R. P, C. 44 ; 10 W. K. 
31.— IND. 


PART IX. SECT. 6, SUB-SECT. 7.- A. 

B. Siaiettieni of general rule,. 
The rule that the Crown neither 
claims nor pays costs is favoured liy 
the ct. as most consistent with the 
dignity of the (>own Sc tlie practice 
of the ct. -UNriED States v. Denison 
(1870), 2 Ch. Ch. 2G3.— CAN. 

t. .j -R. V. Royal Bank of 

Canada (1911), 17 W. L. R. 508, — CAN. 

a. — — Sinclair v. R. (1872), 
2 C. A. 215.- N.Z. 

b. discretion of court.) — In 

actions brought by the Crown under 
Crown Remedies Sc LiabilitJos Act. 1890, 
Pt. 1., costs may i>e given against as 
well as to the Crown. — Affleck v. 11. 
(1906), 3 C. L. K. 608.— AUS. 

— Costs may ho 

given for or against the Crown.-- - 
Lovrrr v. A.-G. of Nova Scotia 
(1903), 33 H. C. R. 350.— CAN. 

d. — Belfast 

Corpn., [19191 2 I. R. 143.— IR. 

e. .J —Exchequer Court 

(Scot.) Act, 1856, s. 24, wlows costs 
to be given for or against the Crown, 
Sc applies as well to iQl causes presently 
depending as to those which shaU 
come to depend. — Alex.\nder v. Scot- 
land (Officers of State) (1868), 
L. R. 1 Ho. Sc Dlv. 27C.~^BCOT. 

f. Crouxn to be treated 

exactly as a subject.] — The Crown 
engaged in litigation in Ct. of Session 
is to DO treated in a matter of expenses 
exactly as a subject is treated. Sc a 
reclaiming note by tlie C'rowu, taken 
on tho question of expenses only, is 
competent.— M A CLEOD’B Factor v. 
Busfbild (1914), 62 Sc. L. H. 13. — 
SCOT. 
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common Iaw, that the Crown never receives 
because it never pays costs ; but whatever may 
be the case as to the general costs of a cause 
those of a particular ai^phcation must be governed 
by the general rule & practice of the ct. in such 
coses between common parties. 

Defts. answer was excepted to by pltf., the A.-G. 
suing on behalf of the Crown, & the master allowed 
the exceptions with costs to be paid by defts., who 
without any complaint as to the order to pay costs 
took exceptions to the report & paid the usual 
deposit, & the ct. overnued the exceptions : — 
Held : defts. must pay the A.-G. his costs. — ^A.-O. 

V. London Corpn. (1850), 2 H. Tw. 1 ; 2 Mac. 
& G. 247 ; 19 L. J. Oh. 314 ; 14 L. T. O. S. 601 ; 
14 .Tur. 205 ; 47 E. K. 1672, L. C. 

AnnolaHona : — Consd. A.-Q. v. Hanmer 0858), 27 L. J. Ch. 
837. Rdd. Bmiih v. Stair (1849), 2 H. L. Gag. 807. Mentd. 
Flltoroft t7. Fletcher (1856), 25 Ij. J. Ex. 94 ; Horton v, 
Bott (1857), 2 H. & N. 249 ; London Gas Light Co. v. 
Chelsea Vestry (1859), 6 O. B. N. S. 411 ; Ingllbv r. 
Shafto (1863), 33 Beav. 31 : Stoate t». Row (1863). 14 
C. B. N. .S. 209 ; Goodman v. Holroyd 0 864), 15 O. B. N. 8. 
839 ; Towne v. Cocks (1874), L. H. 9 Exch. 45 ; Saunders 
V, Jones (1877), 7 Ch. D. 435 ; Bewioke v. Graham (1880), 
50 L. J. Q. B. 396 : Marriott u. Chamberlain (1886), 
54 L. T. 714 ; A.-Q. v. Newcastle-upon-Tyne Corpn., 
fl897] 2 Q. B. 384 ; Kmmerson v. Madoifion, [1906] A. C. 
569 ; A.-G. r. Storey (1912), 107 L. T. 430. 

344. In proceedings under Summary 
Jurisdiction Acts — Appeal under Summary Juris- 
diction Act, 1857 (c. 43).] — The ct. may make an 
order for costs for or against the Crown in an appeal 
against an order of justices under the above Act. 

Where upon an appeal agaiu>st a conviction upon 
the information of an officer of excise prosecuting 
for the Crown by order of the (Jommi’s. of Inland 
Revenue the ct. had held the conviction right, 
given the costs of the appeal to resp. : — Held : 
such order was right, A a rule nisi to amend a rule 
of ct. by striking out so much of it as ordered & 
costs of the appeal to be jiaid by applt. was 
discharged. — M oojie v. Smith (1859), 1 E. «fe E. 
597 ; 28 L. .1. M. C. 120; 32 L. T. O. 8. 311; 
23 ,T. P. 133; 5 Jur. N. 8. 892; 7 W. R. 200; 
120 E. R. 1031. 

Annotations : — Conid. Walsh v. R. (1888), 16 Cox, C. C. 436. 
Expld. Btiin V. A.-O., [1892] P. 217. Consd. U. v. Canter- 
[1902] 2 K. B. 503 : Thomas v. Pritchard, [1903] 
1 K. B. 209. Eefd. n. V. Woods (1902), 66 J. P. 311. 

345. Prosecution under excise laws.] — 

By virtue of the Summary .Turisdiction Acts, 1848 
(c. 43), s. 18, 1879 (c. 49), s. 53, a ct. of summary 
jurisdiction has power to give costs for or against 
the Cj*own in pi*oceedings t aken by the Crown under 
any of the stats, relating to llis Majesty’s revenue 
under control of the -Gomrs. of Inland Revenue. — 
Thomas v. Phitchahd, [1903] 1 K. B. 209; 72 
L. .J. K. B. 23 ; 87 L. T. 088 ; 07 .1. P. 71 ; 51 

W. R, 58 ; 19 T. L. R. 10 ; 47 Sol. .)o. 32 ; 20 
Cox, C. 0. 370. 

340. In Judicial Committee of Privy 

Council.] — The Judicial Committee will hence- 
forth adhere to the practice of the House of Lords 
under which the Crown neither pays nor receives 
costs unless the case is governed by some local 
stat., or there are exceptional circmnstances to 
justify a departure from the ordinary rule. — 
.roHNSON V. K., [1904] A. C. 817 ; 73 L. J. P. C. 
113 ; 91 L. T. 231 ; 53 W. R. 207 ; 20 T. L. R. 
097, P. C. 

Annotations: — Consd. Valthlnatha PUlal r. King-Emperor 
(1913). 29 T. L. R. 709 ; The Zamora, [1916] 2 A. U. 77. 
R^d. A. G. 17. Till (1909), 6 Tax Gas. 440, 


847. Criminal cases.] — The Judicial 

Committee allowed an appeal from a conviction 
for mmder on the ground that a body of wholly 
inadmissible evidence had been admitted in the 
Indian ct., & that, when admitted, it was used 
to the grave Xirejudice of the accused ; — Held : 
the rule that the Crown neither pays nor receives 
costs unless the case is governed by some local 
stat. or there are exceptional circumstances justi- 
fying a departure from the ordinary rule appUcs 
to criminal as well as to civil cases.— V atthinatha 
PiLLAi V. King-Emperor (1913), L. R. 40 Ind. 
App. 193 ; 29 T. L. R. 709, P. C. 

Annotation: — Mentd. Arnold v. King-Emperor, [1914] A. C. 

644. 

348. In action for declaration.] — ^A life 

assurance society having been assessed for income 
tax on an income basis for the financial year 
1914-15 brought an action against the A.-(J. & 
the Board of Inland Revenue alleging that, by an 
agreement of 1912, the surveyor of taxes on behalf 
of the Board had agreed to assess them for the five 
years, 1911-12 to 1915-16 on a profit basis & at an 
agreed figure of profit based on the previous 
quinquennial valuation, «fe asking for a declaration 
that the agreement was binding, & an injunction 
to restrain the Board from erdorcing the recent 
assessment : — Held : This was one of those cases 
in which the (Jrown neither x^ays nor receives 
costs. — Gresham Tjfe Assurance Society v, 
A.-G., [1916] 1 Ch. 228; 86 L. J. Ch. 201 ; 114 
L. T. 399 ; 7 Tax Cas. 36. 

In Admiralty proceedings.] — See Admiralty, 

Vol. I., pp. 150, 205, Nos. 648, 1260-1262. 

In charity proceeding.] — See Charities, 

Vol. VIII., pp. 408-409, Nos. 2462-2400, p. 413, 
Nos. 2530-2532. 

On petitions of right.] — See Crown 

PRAcrriCE. 

In prize proceedings.] -See Prize Law 
& Jurisdiction. 

In proceedings on revenue side & Crown 

side of King’s Bench Division.] — Sec Crown 
Practice. 

In legitimacy suits.] — Sec Bastardy, Vol. 

III., p. 370, Nos. 119, 120. 

B, Right of the Crown to receive Costs. 

349. Whether Crown entitled to costs — Unsuc- 
cessful claim — To Interest in goods of felon convict.] 
— The A.-G. on behalf of the Crown, deft, in a suit, 
claimed an interest in the goods of a felon convict, 
the subject of the suit, against puixiliasers for 
value, A failed in that claim : — Held : he was not 
entitled to his cost/S out of the fund as a matter of 
course. — Perkins v. Bradley (3 842), 1 Hare, 219 ; 
6 Jur. 254 ; 60 E. R. 1013. 

Anfioiations : — FoUd. Cash v. Belcher (1842), 1 Haro, 310. 

Mentd. Fiiller v. Bonett (1843), 2 Haro, 394 ; Esquimalt 

& Nanaimo Ry. e. Wilson, [1920] A. C. 358. 

350. For legacy duty.] — The (>own 

made a claim for legacy duty out of a fund in ct. 
which was about/ to be distributed & required a 
case to be sent for the opinion of a ct. of law : — 
Held : (1 ) legacy duty was not payable ; (2) having 
failed to substantiate its claim the Cro>\Ti was not 
entitled to costs. — Hobson v. Neale (1853), 
17 Beav. 178 ; 1 Eq. Rep. 165 ; 22 L. J. Ex. 176 ; 
51 E. R. 1001. 

Annotation :—A6 to (1) Befd. Annytage t». Wilkinson (1878); 

3 App. Gas. 355. 


3441. Application of rule — In pro- 
ceedinga unorr Summary JuHsdicbion 
prooeediugs before JJ. there 
is no lurisdiotlon to award costs against 
the Crown where a police officer is 
complainant. — Kavannar v. HsifiBia 
(1907), 9 W. A. L, R. 121.— AUS. 


PART IX. SECT. 6, SUB-SECT. 7.— B. 

h. Whether Croum trdiUed to 
costs — Appearanct in suit tnd of 
courtesy or for form's sake,] — Where the 
CYown is made a party in oonaoquenoe 
of the discharge of an international 
duty, & out of courtesy or for form's 


sake, haring no substantial interest In 
the question at issue, A no Interests 
have suffered or loss accrued by the 
Crown disclaiming or not appearing, 
tile ct. will certainly not order costs 
to be paid to A.-G. — X/Nited States v. 
Denison (1870), 2 Oh. Ch. 263. — CAN. 

mm2 
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Constitutional Law. 


Sect, Q^^Legal proceedings hy and agaimt the Crown 
and Crown servants : Sub-sect, 7, .B. C,] 

851. To devise in trust for alien.]- 

Testator, who died in 1827 without issue, by ids 
will dated in 1826 devised real estate in England to 
trustees upon trust, to convey the same to the 
heir-at-law now in America his heirs &. assigns for 
ever. In 1703 testator’s eldest brother, A., 
emigrated to Pldladelphia where he resided until 
his death in 1816. A. left an eldest son B., who 
was bom in Philadelphia in 1773, & resided there 
until his death in 1833. B. left an eldest son C., 
who was bora in Pldladelphia in 1806, & had 
always resided there. R., who would have been 
entitled in case of an intestacy, <fc if 0. were an 
alien, filed a bill against the trustees of the will 
&; the A.-G., as representing the Crown, for a 
conveyance of the estate to him by the trustees 
Held: (1) the words heir-at-law were used in 
a popular sense, &. the expression heir-at-law of 
my heir-at-law now in America described ; 
(2) O. was an alien, & the devise in trust for him 
tlicrefore failed ; (3) the devise did not enure 

the benefit of the Crown ; (4) the Crown being an 
unsuccessful claimant would be ordered to pay 
its own costs.— 'Kittson v, Stokdv (1856), 3 Sm. 
& G. 230 ; 3 Eq. Rep. 1030 ; 25 L. T. O. S. 315 ; 
1 Jur. N. S. 771 ; 3 W. K. (i27 ; 65 E. K. 637 ; 
affd, (1856), 2 .lur. 8. 410, L. .1.1. 

Annotations: — As to (2) & (3) Dbtd. Barrow v. Wadkin 

(1837), 24 Beav. 1. CODSd. Sharp v. St. Sauveur (1871), 

7 Ch. App, 343. 

352. To after-acquired property of 

felon.J — Transportation Act, 1824 (c. 84), s. 26, 
protects felons who have received a remission 
of their sentences in the enjoyment of all prc)j)erty 
acquired by tJiem since their conviction A not 
merely such property as has been acquired by 
their own industry. A convicted felon who had 
received a conditional free pardon became entitled 
as one of the next of kin of a testator to a share 
in personal x)roperty : — Held : (1) he was entitled 
to hold it against the Crown ; (2) as the A.-(i. 
pressed the claim of the Crown &. failed he was 
not entitled to liis costs of appearance. — Gougii r. 
DAVIE.S (1856), 2 K. & J. 623 ; 26 L. J. Ch. 677 ; 
27 L. T. O. S. J81, 260 ; 20 J. P. 616 ; 4 W. K. 
618, 757 ; 60 K. li. 931. 

Annotation As to (1) Consd. Talbot r. Jevere (11)17), 

117 L. T. 430. 

353 . Appearance in suit to have rights of 

parties under will ascertained.] — Testator devised 
freeholds & leaseholds to fo\ir persons, intending 
them to hold the same in trust for an alien, & 
shortly afterwards informed three of them of his 
intent, A those three at his request VATote letters 
to him acknowledging the intended trust. After 
his death a suit was instituted by two of the 
dtjvisees against the other two, the alien, testator’s 
next of kin, & the A.-G. as representing the Crown, 
to have the righCs of the parties d(;clared : - Held : 


(1) no declaration would be made except that the 
lands Avere not subject to any trust ; (2) the A.-G. 
should not have his costs, though all the other 
partie.s had costs as between solr. & client. — 
Bukney V , Macdonald (1846), 16 Sim. 6 ; 6 
L. T. O. S. 1 ; 9 Jur. 688 ; 60 E. K. 518. 

Annotations : — As to (1) Consd. Barrow r. Wadkin (1867), 

24 Beav. 1 ; Sharp v, St. Sauveur (1871), 7 Ch. App. 343; 

Reid. lie Stead, Wlthoin v. Andrew, 11900] 1 Ch. 237. 

354 , When Crown not liable to pay costs.]— 

A.-G. V, London Corpn., No. 343, an/c. 

355 , When Crown liable to pay costs.]— 

A.-G. V. Jaindon Corpn., No. 343, ayite, 

356 , Suit Instituted for protection of 

public right.] — SAnTH v, Htair (Eakl), No. 341, 
ante, 

357, Information for penalties under Stage 

Carriages Act, 1832 (o. 120) — Crown solicitor paid 
by fixed salary.] — In an information under 
sect. 101 of the above Act which gives full costs of 
suit & all otlier reasonable charges expenses, 
the^ CroAvn in case of success is entitled to tJie 
ordinary costs as between subject & subject, 
although the Crown solicitor wlio conducts Gie 
prosecution receives a certain fixed yearly salary 
from the Crown for liis services. 

In a count of an information by the Excise, for 
tAventy penalties the Crown recovered a A^erdict 
for one penalty only, & in anoth(‘r count deft, was 
charged with tlie AAdlful omission of an entry &. th<^ 
(’roAAm had a verdict : — Held : (1 ) the Crown was 
oixly entitled to the costs of the wildnesses necessary 
to prove the single penally; (2) tJie Crown was 
entitled to llie costs of all sucli Avitnesses as were 
reasonably rjecessary to prove that the omission 
A\^as wilful.- A.-G. v . Sujllujeer (1819), 1 Exch. 
666; 7 Dow. A L. 236; 19 J.. J. Ex. 115; 11 
L. T. (>. S. 273 ; 14 .1. D. 7 ; 164 E. K. 1356. 
Annotation -Generally^ Mentd. liord Advocate v. Stewart 

(1899), 03 J. 3\ 47.3. 

358, Suit by next of kin to recover estate — 

After revocation of administration to Crown.] — 

An intestate AA^as supj)osed to Jiave no next of kin, 
A the Solr. of the Treasury obtained letters of 
administration on belialf of the (h^oAvn A i*ecovered 
the estate, but aftei’wards a person proved to be 
next of kin procured letters of administration A 
a revocation of the administration A\diich had been 
granted on behalf of the (y’rown, A tiien instituted 
a suit; to recover the estate, wdiieh was ordered to 
be paid over to idtf. :■ — Held : the Crown was not 
entitled to tiie costs of this suit-. — Kane v, 
Reynolds (1854), 4 De C. M. A G. 5(55 ; 3 Eq. 
Rep. 101 ; 24 L. .1. Ch. 321 ; 24 I.. T. O. S. 137 ; 

1 .Jur. N. 8. 148 ; 3 W. R. 86 ; 66 E. R. 123, 
L. O. ; affg, 8. suljnom. Kane v. Mai^le, Kane 
r. Reynolds, 2 Sm. A G. 331. 

Armotations : — CoDSd. A.-G. v. Hatiiiier (1868), 27 L. J. (’ll. 

837. Refd. The Lcda (1803), Brown. & LuhIi. 19. Meatd. 

Edgar v . Keynolds (1868), 4 ,Jur. N. 8. 399. 

359 , Unsuccessful appeal — By Crown.] — 

Where, in a suit agaiu.st the (h’owri, plt f. succeeds 


854 i. When Crown not liable 

to pay costs.] — The ct. will not allow 
costs to tlie thrown In coses in which, 
if unsuccessful, the Crown would not 
bo liable for costs. — K. v . Gueat 
Northern Ry. Co., [1908J 2 1. 11, 
32.— IR. 

k. Action on bond to Crown 

— 33 lien. 8, c. 39, s. 64. J — In on 
8kction on a bond to the Gi’own given 
on taking out a certiorari tlie Crown is 
entitled to costs under above Act.— 
R. V. Carter (1880), 1 R. & G, 307.— 
CAN. 

— J — au action by 

the Crown upon customs export bonds, 
(lefts, applied tor an order to bring in 
a third party, & It appeared that such 


bonds wore given by delta, personally, 
& did not indicate that the person 
against wlioin the third party order 
was sought was in any way liable to 
the Crown in respect of the bonds - 
Held: (1) the ct. had no jurisdiction 
to try the issue of indemnity between 
dettB. Sc such proposed third party : 
(2) the application should be dismissed 
with costs to the Crown in any event. — 
H. V . Einlayson (1897), 6 Excli. (J. K. 
387.— CAN. 

m. Infonncdions of inirusion 

— Default judaments.}— In cases of 
judgment by default either for non- 
appearanco or for want of pleading to 
informations of Intrusion no costs 
are to be allowed to the C’rown. — 
K V. KiUiOK (1897), C Exch. C. K. 


80.— CAN. 

n, Unsuccessful application 

for certiorari,] — ^An unHUOCOssfuJ applet, 
for a writ of certiorari may bo con- 
demned in costs. — H. r. Joneb (1911), 
16 B. C. K. in.-'CAN. 

o. Where plaintiff *8 right to 

seashore not admitted until established 
at trial.] — in an action against A.-G. 
& Other defts., to establish pltts,’ 
right to the seashore, A.-G. did not 
actively contest pltts.’ claim, but did 
not admit the same until their right 
had been established by evidence at 
tho trial : — Held : A.-G. was not 
entitled to be i»aid his costs of action 
by pltfs. — Kilmorey (Eahl) v. A.-G. 
(1892), 29 L. K. Ir. 320.— IR. 
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the Crown appeals & fails, it can have no costs 
of such appeal. 

Where a pltf. succeeds in establishing his title 
as next of kin to an intestate against the Crown 
a.s administrator, the costs of the suit must come 
out of the estate, the Crown, as in the case of an 
ordinary administrator, not paying any costs. — 
Partington v. Reynolds (1858), 0 W. R. 015. 

360. Suit In respect of felon’s reversionary 

Interest — Out of general fund.] — A fund was 
settled on A. for life, with remainder to B. & 
others. B. mtged. his reversionary share to 0., 
Sc was afterwards convicted of felony. A suit 
was instituted for i^hc administration of the fund 
to which C. and the A.-G. were made defts. : — 
Held : the A.-G. was not entitled to his costs out 
t)f the general fund. — Kitchener v. Kitchener 
(1819), 18 L. J, Ch. 152 ; 13 L. T. O. S. 43; 13 
Jut. 701. 

301 . Petition for transfer of Consols — 

Standing to account of National Debt Commis- 
sioners.] — Ex 2^. Sanford, [1807] W. N. 77. 

362. Steel, [1867] W. N. 

282. 

363. Question for decision one of novelty 

Sc dlfllculty.] — A charity held annually a festival 
consisting of a dinner followed by a concert. 
The donations & subscriptions procured at the 
festival were dfivoted exclusively to the funds of 
the charity. Sc the expenses of the festival were 
borne by tlie stewards & x)ersons participating in 
it. Stewards not at tending the festival contributed 
the sum of one guinea, A no (juestion arose with 
regard to that contribution. Stewards Sc other 
persons attending tlu^ festival contributed a 
furtluT guinea each, A in respect of the guin(;as 
so paid tlie (h’own elainied entertainments duty 
under the PHuance (New Duties) Act, 1916, s. 1 (1 ). 
It was (Jonceded by t/he Crown that- the dinner 
apart from the conc(‘rt/ was not an entertainmi*nt 
within the nu^aning of t/lu; Act. The dinner was 
th(‘ main part of the proceedings, the concert 
b(.‘i ng a subsidiary A separate, but at the same time, 
important, part : — Held : the concert must be 
regarded as an essential part of the festival Sc as 
a ])art sepai*at-e A distinct- from the dinner, A 
the (*x})cnditure uf)on the concert could not bo 
looked upon as negligible, Sc as the guinea was a 
lump sum paid in expectation that it would secure 
admission to a (;oiicert, A it dhl in fact secure such 
admission, entertainments duty was payable. 

One question only remains, that of cost-s. The 
rule prevfiils in tliese cases that the successful 
party, be it Crown or deft., receives costs, but 1 
think here the proper order is that thei*e should be 
no costs for these pj'oceedings. The question 
for decision under the above Act is one of novelty 
A of some dilliculty, A those who represented the 
(.k*own expressed themselves <lesirous of obtaining 
a decision upon it as a possible guide in other 


cases which have arisen or may arise (Roche, J.). — 
A.-G. v. McLeod, [1918] 1 K. B. 13 ; 87 L. J . K. B. 
89; 117 L. T. 631; 34 T. L. R. 29; 62 Sol. Jo. 
106; 15 L. G. R. 881. 

SeCy alsOy Nos. 342, 343, 345, ante. 


C. Liability of the Crown to pay Costs. 


364. Liability of Crown for costs.] — R. v. 

vES, No. 125, ante. 

365 . Suit on bond for duty on post-horses ~ 

Farmer of duty real party.] — In a suit by the Crown 
upon a bond under Stat. 30, Geo. 3 (c. 23) the ch 
cannot give costs against tlie Crown, although 
the farmer of the duties is the real party. — R. v. 
Corum (1792), 1 Anst. 50 ; 145 E. R. 797. 
Annotation : ■- Apld. II. V. Binifham (1831), 1 Cr. A J. 370. 

366. Action improperly instituted.] — Lord 

Advocate v. Dunglas \IjORD), No. 857, jtost. 

367. Under Crown Suits Act, 1855 (c. 90) 

— ^Attorney-General or Lord Advocate not a party.] 

— On an appeal against an acquittal by jiLstices 
in petty sessions of one P. on an information 
against liirn by an officer of excise on behalf of 
the Crown for having kejjt used A employed a 
stage carriage without having a license contra 
for mam statuti, the quarter sessions dismissc^d the 
appeal with costs against the officer of excise : — 
Held : so much of the order of sessions as awarded 
costs was in excess of jurisdiction, inasmuch as 
the Crown A not th() officer wavS the real party, 
Sc the eVown not being named is not bound by 
the Quarter Sessions Act, 1849 (c. 45), s. 5, A the 
eVown Suits Act, 1855 (c. 90), s. 2 only applies to 
the informations etc. mentioned in s. 1, to which 
tlu^ A.-(l. or th(j Lord Advocate must be a party. — 
R. V, Beadle 7 K. A B. 492 ; 26 L. J. M. (k 

111; 29 L. T. O. S. 76 ; 21J. P. 679 ; 3 Jur. N. S. 

862 ; 5 W. R. 498 ; 119 E. R. 1329. 

Annotations : — Distd. Moore ir. .Smith (1859), I K. & E. 597. 

Consd. The Loda (1S(53), Urovviu A Lush. VA ; It. v. Cauter- 

Imiv, [1902] 2 K. B. 503. Distd. Tlmman v. PriUthard, 

11963] 1 K. B. 209. 

368. -- — — .| — A cause of damage 

arising out of collision was instituted on behalf of 
the (^lecn in her office of Admty., A also on behalf 
of the commander A crew. Uer Majesty’s vessel 
was found to blame ; — Held : (1 ) the Oowii should 
not be condemned in costs ; (2) the commander 
A crew should pay the whole* of the costs ; (3) the 
Crown Suits Act, 1855 (c. 90), authorising costs 
to be given to or against the ( -rown, applied only t-o 
actions to which tlie A.-C. or the Lord Advocate 
is a party. The DeD/V (18(i3), Brown. A Lush. 19 ; 
I New Rep. 291 ; 32 L. .1. P. M. A A. 58 ; 7 L. T. 
864; 9 .lur. N. S. 208; 11 W. H. 302; 1 Mar. 


li C. 298. 

Annfit^ionti to (I) Consd. The H road may ne, [19101 

P. 04. Generally, Mentd. Mersey Docks A Ilaibour 
Board v. Turner, The Zota, [1893] A. (). 468. 

309 . .] — The Crown, being lord of 

the manor of E., by letters patent dated Eeb., 
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366 i. lAidiilUy of Crown for costa — 
Ad'ion improperly instititted.y—VfhQVO 
appeal is allowed from conviction 
ootalnod on information laid by 
chief of police, no costs should bo 
allowed, as sucli chief of police is 
“ an officer, servant or agrent of A 
actiiiff for the (^rowii,*' within Crown 
Uosts Act, 1911. — Matson i\ Lkahk, 
L1919] 2 W. W. U. 59.— CAN. 

p. In art ion in nature of 

information.] — In an action in nature 
of an information lUed by A.-G., 
costs will not bo allowed to deft, 
against Crown. — 11. v. Main waring 
(1839), 5 0. S. C70.-<;AN. 

n Upon interlocutory pro- 

ccedinasA — A.-G. is never made to pay 


costs, oven upon interlocutory pro- 
ccodlngrs. — Gibson v. Cusncu (1877), 

1 CU. Ch. 69.— CAN. 

r. — — • In procecAlinns on a 
acL fa.] -In proceeding on a sci. fa. 
on a recognisance, costs cannot bo 
given against tho Crown. — K. v. 
Hobart (1848), 11 I. Eq. it. 397. — 
IR. 

367 i. Under Crown Suits Art, 

1855 — AUorncy-Getu'ral not a party.] — ■ 
Costs cannot bo given against the 
Crown except where A.-G. is a i>arty 
eo nomine. — lie Galvin, [1897] 1 

1. 11. 520.— IR. 

367 ii. J 

Esta'IE, 119011 1 1. R. 1. — IR. 

867 ill. .1 — Rc Mad- 

den’s Estate, 11902) 1 1. 11. 63, — IR* 


367 iv. — Secretary 

of State fok War Booth, 11901] 
2 I. It. 692.— IR. 


8. — Crown suing aa parens 

— In on action by A.-G. at 
lo relation of a private individual, Uie 
rown sues as parem pairio}, A tho only 
l>joct of inserting the name of tlie 
dator in tho proceedings is to mako 
Im roHponslblo for costs. — A.-G. r. 
:t 7FFNEU (1906), 12 B. C. It. 299. — 
AN. 

t. - — In proceedinga U7ider 

frnl Vroperiv Act, 1S97.>— Coste will 
>0 given against the Crown wUeu It 
alls In proceedings taken nndet 
above Act.— R. v, Fawcett (1900), 
13 Man. L. R. 205 ; 20 C. L* T. 287.— 
CAN. 
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Sect* 6. — Legal ptoceedinga by and against the Croton 
and Croton servants: Svb-sect, 7, C., Z>. dt E. 
Sect. 7.] 


1636 granted to certain persons in foe, under whom 
deft, as their successor in title claimed to hold the 
property, all those coals & coalmines found or to 
be found beneath the commons, waste lands, or 
marsh grounds, infra comniunias, terras vastas, 
sive mariscos, within the lordship of E., with full 
liberty, power & authority to dig, search for & 
sink pits, & to open the said mines in all places 
convenient witliin the commons, waste lands & 
marshy grounds, for getting of coal wit/hin the 
lordsliip : — Held: (1) under the words iyifra 
communias, terras vastas, sitw mariscos the coals 
under the foreshore, or land between high & low 
water mark, passed to the grantees ; (2) The 

word wast^ is a sufficient description of the soil 
between high & low water mark. 

(3) A suit was instituted by way of informafion 
by the A.-G. claiming on behalf of the Crown, 
certain property held by defts. imder an alleged 
grant by the Crown as lord of the manor. The 
right of defts. was establislied : — Held : though 
it could not be disputed that the law officer of 
the Crown had he sued as a private individual 
must have paid costs, yet costs could not be given 
against the Grown except in cases falling vdthin 
the Crown Suits Act, 1855 (c. 90). — A.-G. r. 
Hanmjjr (1859), 4 De G. & J. 205 ; 28 L. J. Ch. 
611 ; 33 L. T. O. S. 176; 5 .Tur. N. S. 098; 7 
W. K. 483 ; 45 R. It. 80, L. ,1,1. 


Annoi^xontt toil) Refd. Kcroyd v. Conlthard, flSOg] 
2 Ch. .3.58. As to (3) PoUd. Laiitour v. A.-G. ' ^ - 

9fd. 


New Rep, 231. 
19. 


(18fi6), 5 


Raid. The Lcda (1863), Brown. & Lush. 


370. Plaintiff establishing title as next of 
kin to Intestate — Against Crown as administrator.] 

— Partington v, Reynolds, No. 359, ante. 

871, Dismissal of demurrer to bill for 

specific performance against Crown.] — Pltf. on 
the faith of regulations issued by the Colonial 
Office spent considerable sums of money in a 
colony, in promoting the emigration of various 
people to that colony, but did not observe the 
regulations accurately as to the proportion of male 
& female emigrants, A considerable tract of land 
was allotted to hini in accordance with the regula- 
tions but liis claim to a still larger extent was 
refused by the Colonial Office. A bill was filed by 
permission of the L. C. many yeai’s subsequently 
for the purpose of enforcing Ids claim : — Held : 
on demurrer (1) pltf. was enlith?d to liave the bill 
answered ; (2) no costs should be given on either 
side.— L autouk v. A.-G. (1805), 5 New Rep. 231 ; 
13 W. R. 305, L. JJ. 

372. In probate action.] — The Queen\s 

Proctor unsuccessfully contested the validity 
of a will, the parties moved to condemn him in 
costs : Held : the ct. had no power t/O condemn | 
the Crown in costs. — ^Atkinson v. Queen’s 
Proctor (1871), L. R. 2 P. & D. 255 ; 10 L. J. P. & 
M. 49 ; 25 L. T. 164 ; 35 J. P. 600 ; 19 W. R. 786. 

373. Unsuccessful claim — To Income tax 


deducted from annuities.] — ^Applt. co. carried on 
the ordinary business of a life insurance co, 
including the granting of annuities & had a very 
large annual income from interest dividends & 
rents, from which income tax was deducted at the 
source. The income from interest dividends & 
rents was amply sufficient to pay the annuities 
in full. The co. adso had an income from premiums, 
but if the income from interest dividends & rents 
had been deducted from the co.’s revenue the 
trading of the co. would have resulted in a deficit. 
No formal appropriation of the income from interest 
dividends & rents was made in the books, nor was 
any particular fund specially charged with the 
payment of the annuities. In paying their 
annuities the co. deducted the amount of income 
tax due in respect thereof & retained tlie amount 
of the tax so deducted; — Held: U) the co. were 
entitled to retain for their own benefit the whole 
of the income tax deducted from the annuities 
under the Customs and Inland Revenue Act, 
1888 (c. 8), 8. 24 (3); (2) the claim to the tax 
having failed the Crown was liable for costs in the 
ct. below & at the present hearing in the same 
manner as if the action had been between subjects. 
— Edinburgh IjIpe Assurance Co. v. Lord 
Advocate, [1910] A. C. 143 ; 79 1.. J. P. C. 41 ; 
101 L. T. 826 : 26 T. L. R. 140 ; 54 Sol. Jo. 133 ; 
5 Tax Cas. 472, H. L. 

Annoiaiion : — As to (1 ) Consd. Sugdon v. LecdB Oorpn., 

11914) A. C. 483. 

Payment out of purchase-money of land 

compulsorily taken by Crown.] — See Compulsory 
Purchase of Land &> Compensation, p. 254, 
Nos. 1696, 1697, ante. 

See, also, Nos. 344, 345, ante. 

2>. Taraiion and Hecovery of Costs* 

374. What counsels’ fees allowed — Case in 
which court would allow to private individual fees 
to three counsel,] — The interests in respect of whicli 
the A.-G\ was made a party to a suit were of such a 
description that the Ct. would in the case of a 
private individual have allowed fees to three 
counsel upon the taxation of costs ; — Held : fees 
to two counsel besides the A.-G. would be allowed. 
-Cockburn r. Raphael (1843), 12 L. J. Ch. 263 ; 

7 Jur. 246, Ij. C. 

375. Two defendants charged in one information 
— Under Customs Consolidation Act, 1863 (c. 107), 

s. 263.]— At the trial of two defts. charged in one 
information a verdict was taken by consent for 
a penalty of £1000 against* one deft. & for £200 
against the other, but the judgm(.‘nt was entered 
on the posiea generally for a penalty of £1200 
against both ; — Held : the remembrancer was right 
in taxing the costa of the Crown against both deit*s. 
without distinction under sects. 263 & 267 of the 
above Act. — A.-G. v* Roberts & Ellis (1865), 19 
J. P. 744 ; 1 Jur. N. S. 1024 ; 4 W. R. 7. 

376. Treasury Solicitor acting for private indi- 
vidual by direction of Crown — Costs awarded to.] — 
On a rule for a mandamus to deft., in a matter in 
which the Crown had an interest, the Treasury 
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^unsels' fees allosced — 
oosts of drafting; copying pleadings . } — 
lu suite where the Queen Ih a party 
oc entitled to coste, a retaining fee of 
25s. Is allowed to A.-G. ; & for all 
papers prtiporly termed “ pleadingB,” 
a Wffher rate per folio is aUowed for 
drafting & .copying than in suits 
between subjects. — A.-O. v. Twknty 


Counsel for Crown paid 


by fixed salary .] — ^As the Btatutos of 
Canada defining the duties &, salaries 
of A,-G. & his deputy deny additional 
compousatlon for services rendered by 
them in connootion with litigation 
affecting the Crown, It is improper 
to allow counsel foes or solicitor’s 
fees in respect of services rendered in 
such oapaoities by these ofSoers on 
the taxation of costs awarded in 
favour of Crown. — Hamburg-Ameri- 
OAN Packet Co. v. R. (1907), 39 8. 0. R. 
621. — CAN. 

0 . — Fees weue daimed 


by the Crown for services rendered 
by Solicitor-Genera], who appeared 
for It. Defender objected that such 
foes were not proper charges against 
him, on the gronud that the fees claimed 
had not actually been, Sc wotild not bo. 
paid, counsel for the Crown l>cing paid 
by salary ; — Held : the Crown, If 
successful, is entitled to recover costs 
os between subject and subject, not- 
withstandiitf counsel for the Crown 
receives a fixed yearly salary for his 
services. — Lord Advocate r. Btbwart 
(No, 2) (1899), 63 J. P. 473.~-SCOT. 
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felr. was directed to appear for deft., & he aooord- 
mgly became the solr. on the record. The rule 
was discharged with costs. Objection was taken 
on taxation that deft, was not entitled to recover 
costs : — Held : the Treasury Solr. was entitled to 
act, by ^rection of the Crown, for a subject in any 
matter in which the Crown has an interest, even 
though he has not a solr’s. certificate, & deft, was 
therefore represented by a duly qualified solr. 
& was entitled to recover his costs from the 
prosecutor. — K. v. Cantehbury (Archbp.), [1903] 
1 K. B. 289 ; 72 L. J. K. B. 188 ; 88 L. T. 160 ; 
51 W. R. 277 ; 19 T. L. R. 92, C. A. 

Adams v. London Motor Bnllders, 

11021] 1 K. B. 495. 


See, further^ Crown Practice ; Holicitors. 

377. Dismissal of prosecution on payment of 
costs — Costs paid to clerk of Justices — Right of 
Crown to costs after deduction of court fees.] — 

Proceedings were taken before justices by an 
Inland Revenue officer, who was not represented 
by a solr. against three persons for keeping dogs 
without having licences therefor. The justices 
dismissed the informations but ordered each of 
the three defts. to pay a sum as costs which was 
in excess of the ct. fee. jSo application was made 
at the time for costs by the Inland Revenue 
officer. ^ Hie sums so ordered to be paid as costs 
were pmd to the clerk to the justices, who claimed 
to retain them on behalf of the County Treasurer ; 

Held : the Crown was entitled to the costs paid 
by defts. in excess of tlie cl . fees. A.-G. r. Clark, 
[1909] 2 K. B. 7 ; 78 J.. J. K. B. 371 ; 100 L. T. 
000 ; 73 J. P. 243 ; 25 T. L. R. 318. 


A’. Security for Costs, 

378. On appeal by Crown to House of Lords.] — 

Lord Advocate v, Dunglas (J.ord), Uunglas 
(Lord) v. Officers of 8tate for Scutijvnd, 
J'lo. 857, 'post. 


Sect. 7.~-MARTIAL LAW. 

379. Transitory— Variable by general command- 
ing.J — Martial law is a transitory law variable by 
the General as occiision & circumstances require. — 
Anon. (1704), 0 Mod. Rep. 180 ; 87 E. R. 935. 

380. Must not be enforced wantonly 6c without 
^e regard to humanity.]— Deft, tlie sheriff of 
Hpperary was engaged in suppressing an insurrec- 
tion in Ireland ; having received information that 
pltf. was the secretary of a revolutionary assocn. 
he arrested him k. ordered him to be flogged, 
although pltf. had offered to surrender. In an 
action brought by pltf. no charge having been 
brought against him, deft, contended that by the 
severity of his system of dealing with the rebels 
that he had gained useful information & restored 


order in the district : — Held : pltf. entitled to 
damages. 

The juiy are not to imagine that the legislature 
by enabling magistrates to justify under the 
Indemidty BiU, has released them from the feelings 
of humanity, or permitted them wantonly to 
exercise power, even though it bo to put down 
rebellion (Chamberlain, J.). — Wright v. Fitz- 
QERAT.D (1799), 27 State Tr. 769. 

381. In time of war — Jurisdiction of civil 
courts over actions of military authorities ousted.] — 
The members of the provisional govt, of a recently 
conquered country seized the property of a native 
of the conquered country, who had been refused 
the benefit of the articles of capitulation of a 
fortress, of which he was governor, but who had 
been permitted to reside under military surveillance 
in Ids own house in the city in which the seizure 
was made, & which was at a distance from the 
scene of actual hostilities : — Held : the seizure 
must be regarded in the light of a hostile seizure, 
k a muidcipalct. had no jurisdiction on the subject, 

Semhle : Tlie circumstances, that at the time of 
the seizure the city wliere it was made had been 
for some months previously in the undisturbed 
possession of the provisional govt. ; k that cts. 
of justice under the authority of that govt, were 
sitting in it for the administration of justice, do 
not alter the character of the transaction. — 
Elphinstone V, Bedreechund (1830), 1 Knapp, 
316; 12 E. R. 340; suh 7iom, Bedreechund v, 
Elphinstone, 2 State Tr. N. S. 379, P. 0. 
ArmoiaiioTis : — FoUd. /<-> p. Marais. 11902] A. C. 109. 
Mentd. Secretary of State for lodia v, Kamochoe 
Boyo Sahaha(1869). 13 Moo. P. C. C. 22. 

382. .] — Where martial law actually 

prevails the ordinary cts. have no jurisdiction 
over the action of the military authorities, k the 
mere fact that some of the ordinary cts. are open 
is not sufficient to constitute a time of peace, k 
therebv to exclude the operation of martial law. — 
Ex p, Marais, [1902] A. C. 109 ; 71 L. .L P. C. 
42 ; 85 1.. T. 734 ; 50 W. R. 273 ; 18 T. L. R. 
1S5, P. V. 

Annotalih^'i : — CODSd. It. v, Egan. H. v. Higgins (1921), 
66 ?^ol. Jo. 782. Refd. Mgoniiiii, Mzinolwa k Wanda v. 
Governor & A.-G, for NaUl (1906), 22 T. L. R. 413 ; 
Clifford & O’Sullivan, 11921 J 2 A. C. 570. 

383 . What amounts to — Effect of some 

civil courts continuing to sit.] — Elphinstone r. 
Bedreechund, JSo. 381, ante, 

384. .] — Ex p, Marais, No. 

382, ante, 

385. In times of civil disturbances 6c insurrec- 
tion — Application to trial 6c punishment of civilians.] 

- — Defts. were charged with murder, in that they 
had illegally caused a civilian to be tried by court 
martial k condemned to death. 

It is hardly conceivable that such persons as 
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378 i. On appeal hy Croum .} — Huloa 
requiring Rccuritv to be given ou on 
app^l to the Ct. of Appeal are not 
applicable to the Crown in 
between Crown 6c sub j cot. - 
Bannatynk (W. M.) & Co. 

20 N. Z. L. R. 232.- N.Z, 


a case 
'•R, V. 
(1901), 


PART DC. SECT. 7. 

d. Whether application nece»aary,\ 
~~K. B. Dlv. may when its jurisdiction 
is involved dtH^ide whether a state of 
war existe which J ustifleB IJie appUoution 
of martial law. — R. (OARDiiii) r. Stuiok- 
LAND, [1921] 2 I. R. 317— IR. 

®‘ . proclamation neccs- 

state of facts exists 
, Jnstiflos the imposition of 
law, the foroee of the Crown, 
without any proolaniation, may be 


employed in executing i*', — H. 
(RONAYNK &MULCAIIY) V, 8TKICKLAND, 
(19211 2 1. It, 333.— IR. 

f, In times of civil disturbanccjs d: 
insurrectimi — Jurisdictvm of civil c<nirts 
over actions of mitUary authorities 
ousted.] — Civil cts. have no jurisdiction 
durante hello to interfere with the 
decision of a military ct. sitting in i 
martial law area, even whore a capital 
fleutonco has been pronounced, & is 
about to bo executed for an oflenoo 
not punishable capitally under ordinary 
criminal law. — R. v. Allkn, [1921] 
2 L R. 241.— IR. 

g, ] — p, (Garde) v, 

Strickland, 11921] 2 1. R. 317. - 

IR. 

h, -.1 — R. (Ronaynk 8c 

Muloaht) V. Strickland, [1921] 2 
1. R. 333.— IR. 


k. Aciwn stayed until 

necessUy of martial taw ceases.] — While 
a state of war exists, an action for 
damages for alleged wrongful destruc- 
tion of property by military foroea In 
a martial law area cannot be tried ; 
but pltf. has a right to have hia case 
prooeeded with so soon as a state of 
war no longer prevails, 8c such action 
should be stayed until further order. — 
Higgins v, Willis, [1921] 2 1. R. 386. — 
IR. 

l . .] — ^Where, in oonse- 

quoiieo of invasion of a colony 8c of 
rebellion, military operations had 
become necessary : — Held ; the proola- 
mation of martial law Interrupted & 
suspended the functions of tho civil 
courts in tho proclaimed distriots. — 
Rc Fourir (1900), 17 S. C. 173.— 
8. AT. 
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Constitutional Law. 

Sect.!.— Martial Urn. Paris Z., XI. XII. Seda. I 886. Strictly Umited to neoBSSlty.]—D^. was 
1 <fe2: Sub-aed. \ ,A \ chai-ged with iiaviug, wMe governor of Jamaica, 

: illegally proclaimed martial law. 

Lord Coke & Sir William Blackstone, when writing i jt has not been settled what is the Crown’s 
on the laws of England, & when they came to ! prerogative as to enforcing martial law ; but it 
speak of martial law, would have been wholly : jg hy no moans an unbounded, wild & tyrannical 
silent as to the power of applying it to the trial prerogative ; & if martial law exists at all, it must 
& punishment of civilians in times of civil disturb- ! he strictly limited to necessity (Blackburn, J.). — 
ance & insurrection, if any power of so applying Eyre (1808), L. H. 3 Q. B. 487 ; 37 L. J. M. C. 

it had in their opinion existied (Oockburn, L.O.J.). 159 ; 18 L. T. 511 ; 32 J. P. 018 ; 11 Cox, 0. C. 

— 11. V. NEI.80N & Brand (1867), Cockburn’s ! io2 ; Finlason’s Report at p. 71. 

Charge 59, Annotaliim Befd. Ex V- Merais (11)01), 71 L. J. P. 0. 42. 


Part X. — The Crown in relation to the Royal Forces 

Src Royal Forijes. 


Part XI.- The Crown In relation to the Colonies, 

See I)ErENDENCXE.S, COLONIES & BrITLSII POSSESSIONS. 


Part XII. — The Crown In Foreign Relations. 


Sect. 1. -IN GENERAL. 

Jurisdiction of Admiralty over ships of foreign 
Sovereigns.] — See Admiralty, Vol. I., p, 110, 
Nos. 135-116. 

Actions by & against foreign Sovereigns.] — See 
Action, Vol. I., p[). 45-50, 

387. Validity of acts of recognised foreign 
government- -English courts will not inquire into- - 
Whether recognition de jure or de facto material.] - 
The cts. of this country will not inquire into 
the validity of the acts of a foreign govt, wliich 
has been recognised by the Govt, of this country. 
Tn this respect it is all one whether the foreign 
govt, has been recognised as a govt, de jure or de 
facto. 

The Ru.s.sian Socialist h\;deral 8ovi(‘t Republic 
piussed a decree in June, 1918, declaring all 
mechanical sawmills of a certiiin capital value A 
all wood working establishments belonging to 
private or limited cos. to be the property of tlio 
Republic. In 1919 agents of the Republic seized 
pltf.’s mill & stock in Russia. In August-, 1920, 
agents of the Republic purported to sell a quantity 
of the stock to defts., w'ho imixorted it into England. 
In April, 1921, the Secretary of State for Foreign 
Affairs stated that His Majesty’s Govt, recognised 
the Soviet Govt, as the dc facto Govt-, of Russia ; 
that a govt/, known as the Provisional Govt, came 
into powTR’ in March, 1917, & was recogni.sed by 
His Majesty’s Govt., & remained in session until 
December, 1917, & was then di.spersed by the 
Soviet authorities: — Held: (1) the Govt, of this 
country had recognised the Soviet Govt, as the 
de facto Govt, of Russia (existing at a date before 
the decree of June, 1918 ; (2) the validity of that 
decree & the sale of the stock to defts. could not be 
impugned. — Aksionairnoye Ojbsciiestvo A. M. 
Iatther V . Saddr (JAME.S) Go., [1921] 3 K. B. 
.532; 90 L. J. K. B. 1202; 125 \u T. 705; 37 
T. L. B. 777 ; 65 Sol. Jo. 604, 0. A. 

AnnoUilion : Fouten Textile Associi. v. Krasuin 

(1921), 38 T. L. K. 259. 

Recognition of foreign judgments.] — See Gon- 
FLicT OF Laws, pp. 428-J32, 414-472, ante. 

Acts of state of foreign governments.] — Sec 

Public Aittiiorities tSc Public Officers. 


388. Raising loans for foreign Power — When 
foreign Power not recognised — Illegal.] — Raising 
loans for a for(‘ign Pow('r not rcusogriised by the 
Govt, is illegal. -Tompson v. Barclay (1831), 
('Oop, Pr. Gas. 501 ; 9 L. .1. O. S. (3i. 215; 47 
E. R. 619, L. G. 

AnnotatiotiH : — Consd. Akaionainioyo ObschoHt.vo A. M. 
Jjiithorr. Satfor, tl921J 1 K. B. 450. Mentd. Brlti-yli Houth 
Africa Cf>. v. Coiiipaiihia do Mocaiubiqiio, [1893) A. C. 002, 

389. To assist in prosecution of war against 

foreign friendly Power Illegal.] — It is illegal for a 
person ]‘(‘siding in tins country, to raise money by 
w'ay of loan, to assist subjc‘cts of a foreign State 
to prosecute a war against a. govt., in amity with 
our own. — D e Wut/. v. Hendricks (1821), 2 
Bing. 311 ; 9 Moore, G. P. 586 ; 2 St ate Tr. N, S, 
125; 1.30 F. R, 326 ; sah nom. De Witts e. 

Hendricks, 3 L. J. O. S. C. P. 3. 

AmuHathms : — Consd. Thoinpsori r. Barclay (IS.’U), 9 
L. J. O. S. Cli. 215, Reid. Yrisarri v. Cloincnt (1820), 
2 C. ife V. 223. 


Sect. 2 AMBASSADORS AND OTHER 
DIPLOMATIC PERSONS. 

Sub-sect. 1. -Privileges of Public Ministers 

AND their Entourage. 

A . Ministers j ) crsonally . 

390. General rule — Civil process.] — By the law 

of nations, neither an ambassador, nor any of his 
train or coniites, can be prosecuted for any debt or 
contract in the cts. of that kingdom wherein he is 
sent to reside. — Mattueop’b (^ase (1709), 10 Mod. 
Rep. 4 ; 88 E. R. 598. 

391. .] — The public minister of a 

foreign State, accre.dited to tSt received by the 
Sovereign of tiiis country, havhig no real property 
in England, having done nothing to disentitle 
him to the general privileges of such public 
minister, cannot, wdiih* h(* remains such public 
minister, be sued against his will, in this country, 
in a civil action ; although such action may 
arise out of commercial transactions by him here, 
& altliough neither his person nor Ins goods be 
ioucJied jby the suit. — Magdalena Steam Navi- 
gation Go. V. Martin (1859), 2 E. &; E. 94 ; 28 
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L. J. Q. B. 810 ; 34 L. T. O. S. 30 ; 5 Jur. N. S. 
1260 ; 7 W. R. 608 ; 121 E. E. 30. 

Annotationa : — Consd. The Charkieh (1873), L. R. 4 A. & E. 
59. Apld. Parkinson v. Potter (1885), 16 Q. B. D. 152 ; 
New Onlle Gold Mining Co. v. Blanco (1888), 4 T. L. R. 
346. Conid. Musurus Boy v. Gadban, [1894] 2 Q. B. 
852 ; Re Eepublio of Bolivia Exploration Syndicate, 
[19141 1 Oh. 139. Refd. The Parlemont Beige (1879), 
4 P. D. 129 ; Re Suarez, Suarez v. Suarez, [1918] 1 Ch. 176. 

392. .] — (1) A foreign ambassador 

cannot be impleaded before an English tribunal. 

(2) The Ct. of Ch. will restrain a third party 
from handing over to him a fund the right to which 
is in dispute notwithstanding hia title thereto may 
bo absolute in law. — (Jladstone v. Musukus Bey 
(1862), 1 Hem, & M. 495 ; 1 New Rep. 178 ; 32 
L. J. Ch. 155 ; 7 L. T. 477 ; 9 Jur. N. S. 71 ; 11 
W. R. 180 ; 71 E. K. 216. 

Annotations: — As to (1) Refd. Smith v. Wogrueliu (18G9), 
L. R. 8 Eq. 198 : The Parlcraent Rolgo (1880), 5 P. D. 
197 : Musurus Bey v. Gadban (1894), 71 L. T. 51. As to 
(2) Distd. Twycross v, Dreyfus (1877), 5 Ch. D. 605. 
Refd. Lariviero v. Morgan (1872), 7 Ch. App, 554, n. 
Generally ^ Consd. The Charkieh (1873), L. R. 4 A. & E. 
59. 


393. Criminal process .] — Nolle prosequi 

was granted on an indictment of an ambassador 
for an attempt to assassinate. — K. v. Cuekchy 
(I7(i5), 1 Win. HI. 515 ; 96 E. R. 315. 

394. Ambassador’s person or property.] — 

As a consequence of tlie absolute independence of 
evt'ry sov^ertigri authority A the international 
comity wliich induces every sovtu*eign state to 
respect the independence of (ivery other sovereign 
state, (jach state d(‘clines to (exercise by means of 
any of its cts. any of its territorial jurisdiction over 
the pci*soii of any sovei’oign or ambas.sador, or 
over the i)ublic i)i‘op<*rty of any state wdiich is 
dostiiKid to its public use, or over the property 
of any ambassador, though such sovereign, 
ambassador, oi* proptudy b(^ within its t(‘rritory.' - 
The Raht.ement Bklcje (I.smO), 5 1’. D. 107 ; 
42 C. T. 27.3 ; 2S W. R. 612 ; 4 Asp. M. I.. (^ 234, 
C. A. 


-Cousd. & Apld. v, Johore, [1894] 

1 Q. B. 119. Consd. Musurus Bey v. (ladbaii, [1894] 2 
Q. B. 3.'>2. Apld. The .la^ey, [1906] P. 270 ; The Uagara, 
[1919] P. 95 ; The Porto Alexandre, [1920] P, 30. Refd. 
.SlrotiHherg v. (.'ostii Hica Republic (1880), 44 L. T. 199; 
The New bat tie (1885), 10 P. D. 33 ; Chalmers v. Sooponicli 
(1892), 66 1j. T. 31S ; South African Republic v. La 
(tompagnie I’rauco-Bcige Du CUicmin Do Fer Du Nord, 
[1898] 1 Cli. 190; lie Republic of Hoiivia Exploration 
Syndicate, [191*1] 1 Cdi. 139; Tlie Broadmaync, [1916] 
}\ 61 ; TJie Crimdoii (1918), 35 T. L. R. 81 ; Uc Suarez, 
Suarez v. Suarez, [1918] 1 Ch. 176. Meutd. The Longford 
(1889), 14 P. I). 34 ; The Dictator. [1892] 1*. 304 ; Morgan 
V. C’astlcgate S.S. CV)., The Castlegate, [1893] A. C. 38; 
S.S. Utopia r, S.S. Primula, The Ut-opia, [1893] A. C. 492 ; 
The Rjpon City, [1897] P, 226; The Burns, [1907] P. 
137. 


396. Who is privileged as ambassador — 
Councillor of legation— Acting as chargd d’affaires 
in absence of ambassador.] — (1) A councillor of 
logation of a foreign sovereign, wlio has the charge 
of the executive of the said logation, subject to 
the directions of the minister plenipotentiary, 
ite who acts as charge d’affaires in the absence of 
such minister, is a public minister of a foreign 
prince within the meaning of Diplomatic Privi- 
leges Act, 1708 (c. 12), &' entitled fts such to the 
privileges of an ambassador. 

(2) An ambassador who voluntarily appears to 
an action brought against him in this country & 
who thus submits to the jurisdiction of the ct, 
is not entitled to have the proceedings set asidis 
or the action stayed against him, on the ground 
of his being privileged as an ambassador from 
suit, 

(3) A foreign ambassador does not lose his 
privilege of exemption from suit by trading in 
this country, although his domestic servants 


do under the limitation in the above Act. — Taylor 
V, Best (1854), 14 0. B. 487 ; 8 State Tr. N. S. 
317 ; 23 L. J. C. P. 89 ; 22 L, T. O. S. 287 ; 18 
Jur. 402 ; 2 W. R. 259 ; 2 C. L. R. 1717 ; 139 E. R. 
201 . 


Annoiaiions : — As to (1) Refd. Magdalena Steam Navigation 
Co. V. Martin (1859), 2 E. & E. 94 ; A.-G. v. Kent (1862), 

1 H. & C. 1 2 : New Chile Gold Mining Co. v. Blanco 
(1888), 4 T. L. R. 346 ; MiisuruB Bey v. Gadban, [1894] 

2 Q. B. 352. As to (2) Distd. Parkinson w. Potter (1885), 
16 (j. B. D. 152. Consd. Re Republic of Bolivia ID;a>lora- 
tion Syndicate, [19141 1 Ch. 139. FoUd. Re Suarez, Suarez 
V. Suarez. [1918] 1 Ch. 176. As to (3) Consd. The Porto 
Alexandre, [19201 I*. 30. Generally, Consd. The Charkieh 
(1873). L. R. 4 A. & E. 59. Mentd. Johason v. Goslett 
(1856), 18 C. B. 728 ; Garrard v. Ouibiloi (1862), 11 
0. B. N. S. 616. 

396. Not ofQcial agent under trade agree- 
ment.] — In an action for the price of goods sold 
& dehvered deft, applied that the service of the 
writ upon him should be set aside on the ground 
that he was the authorised representative of a 
foreign state & was entitled as such to immunit y 
from civil process. By the Trade Agreement of 
March 16, 1921, between Ins Majesty’s (ioyt. 
& the Russian Socialistic Federative Soviet 
Republic, deft, bad been recognised & received by 
the Brilisli (jovt-. only as the Soviet Govt.’s official 
agent, appointiul under for t-lie purposes of tliat 
agreement, wliich proAdded that official agents 
tiiereundei’ should be immune from arrest & 
.search, but did not provide for immunity from 
civil process : — Held : that as deft, had not been 
recognised by any competent authority in this 
country in any capacity other than that of official 
agent under the agiX‘ement, his status w'as insuffi- 
cient to cany with it the immunity accorded to 
accredited recognised representatives of foreign 
states. — Fenton Textile Assocn., Ltd. v. 


Krasstn (1921), 38 T. L. R. 259, (\ A, 

397. Nature of privilege^ -Personal to minister — 
Exemption from customs duty — Ceases when goods 
transferred to unprivileged person.] —Foreign wine 
had, by ponnission of the Treasury, in accordance 
with the usual practice, been admitted into 
Englartd for tint private use of the ambassador of 
a foreign state without payment of the customs 
duty. The ambassador, upon liis retirement left 
the wine in liis cellar, <fc his agent instructed deft, 
to sell it. Deft, sold it without any condition as 
to payment of the duties by the purchasei's & 
received the price paid it over to the ambassador’s 
agent. Deft, afterwards paid the excise duty, & 
obtained leave to pay reduced customs duty, but 
did not pay it : — Held : the liability to customs 
duty wliich could not be enforced against the goods 
in the hands of the ambassador, could be enforced 
when they passed into the hands of a peiijon who 
had no privilege. — ^A.-G. v. I’iioknton (1824), 
M‘Cle. 600 ; 13 Brice, 805 ; 2 State Tr. N. S. 129 ; 


147 B. R. 1161, 

39 g. Ceases on death —Personalty not 

exempted from payment of legacy duty.] — The 

jirivilege of i^xemption from taxation & from the 
operation of the civil A criminal law, accorded to 
an ambassailor, is a personal privilege founded on 
the sacredness of liis person the rule of inter- 
national law, by wliich, though actually resident 
here, he is looked upon as being extra ierritoriam 
& residing witlun his own country ; but no amilogy 
arises, from such exemption, during his life, to 
exempt his pei*sonal property from legacy duty 
after Ids death. — A.-G. v. Kent (1862), 1 H. & 0. 
12 ; 31 L. J. Ex. 391 ; 6 L. T. 804 ; 10 W. R. 722 ; 
158 E. K. 782. 

Annotations Re Capdoviello (1864), 11 L. T. 89. 

Mantd. A.>G. v. Kowo (1862). 1 H, &> O. 31. 


See, further, Estate & other Death Duties. 
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Sect, 2. — Ambassadors and other diplomatic persons: 

Sub^seci^ 1, B., C. & D. (a) <&: (6).] 

399. Extent of privilege.] — Taylor v. Best, 
No. ?595, ante. 

400. Title to fund In dispute — Injunction 

restraining third party from handing over fund to 
ambassador.] — Gladstone v. Musuuus Bey, No. 
392, ante. 

401. Immunity after recall — Till time 

necessary to wind up official business &. prepare for 
return — ^TOough successor appointed meanwhile.]— 

The immunity of a foreign ambassador from 
process in the country extends for .such a reason- 
able period after the prcjsentation of his letters of 
recall as is necessary for him to wind up his 
official business &> prepare for his return home; 
he is not deprived of his immunity if lus successor 
is appointed during that period. The limitation 
Act, 1623 (c. 16), docs not begin to run against the 
creditors of an ambassador of a forcdgn state 
while he is in this country & duly accredited during 
the period above referred to.— Musunus Bey v. 
Gadban, [1894] 2 Q. B. 352 ; 63 L. J. Q. B. 621 ; 
71 L. T. 61 ; 42 W. R. 545 ; 10 T. L. R. 493 ; 
38 Sol. Jo. 511 ; 9 R. 519, C. A. 

Annotations: — Consd. Re Hcpublio of Bolivia Exploration 

Syndicate, [1914] 1 Ch. 139 ; Rc Suarez, .Suarez v. Suarez, 

(1918] 1 Ch. 176. 

402. Legal process against minister — 

Null & void.] — (1) Both under the common law 
& under Diplomatic Privileges Act, 1708 (c. 12), 
a diplomatic agent accredited to the Crown by a 
foreign state is absolutely privileged from being 
sued in the Knglish cts. &: any writ issued against 
liim is absolutely null & void. 

(2) A secretary of legation is within the privilege. 
— Re Rbpubijc of Bolivia Ex i*LO ration Syndi- 
cate, Ltd., [1914] 1 Ch. 130; 83 L. J. Ch. 226; 
109 L. T. 711 ; 30 T. L. R. 78 ; 58 Sol. Jo. 173. 
Annotation: — Could. Re Suaroz, Suarez v. Suarez, (1917] 

2 Ch. 131. 

403. British subject accredited by one foreign 
State to another — Immunity of]. — P. was a rebel 
& traitor to Henry VIII. tied to Rome, Henry 
& the Pope being then at enmity. The Pope sent 
P. as ambassador to the French king, with whom 
Henry was at amity, whereupon Henry demanded 
his rebel of the French king. Sed won prcvaluit, — 
Pole’s Case {temp. 1609-1547), 4 Co. Inst. 153. 
Annotation : — Bold. Magdalena Steam Navii^atlon Co. v. 

Martin (1859), 2 E. & E. 94. 

404. Foreign minister accredited to foreign 
country — Service on — Resident outside Jurisdiction 
— Cause of action arising outside Jurisdiction.] — 

New 0Hn.E Gold Mining Co. v. Bian(K) (1888), 
4 T. L. R. 346, D. C. 

Forfeiture of privilege.] — See Sub-sect. 3, jjost. 

Waiver of privilege.] — Sub-sect. 4, post. 

Actions by & against foreign Sovereigns & 
Governments.] — See Acttion, Vol. I., p. 45, et seq. 

It. Families of Ministers. 

405. Brother — Not within privilege.] — The 

brother of a Portuguese ambassador having been 
concerned in a riot & murder in London, was 
arrested & arraigned in the Upper Bench before a 
special commission of oyer & terminer, & tried by 
a jury of six denizens & six aliens. JTe pleaded 
that he was not only the ambassador’s brother, 
but that he had a commission to himself to be 
ambassador wlion his brother should be absent, 
&c that by the law of nations he was privileged ; — 


Held: by the common law, the civil law & the 
law of nations the proceedings in the case were 
justified. — D on Pantax.bon Sa, Pbivilegb of 
Ambaasador’s Case (1654), 6 State Tr. 462. 
Annotation Befd. Taylor v. Best (1864), 14 O. B. 487. 

406. Wife — Residing at embassy — Not ordinarily 
resident within the Jurisdiction — Service of writ 
out of Jurisdiction.] — The wife of an ambassador 
to this country who resides with her husband at 
the embassy is not ordinarily resident within the 
jurisdiction within the meaning of Ord. 11^ r. 

1 (c), so as to entitle a pltf. in proceedings against 
her, after she has left this country, to serve 
notice of the writ upon her out of the jurisdiction. — 
Ghikis V. Musurus (1909), 26 T. L. R. 225. 

C, Suites of Ministers. 

407. General rule.] — Mattueof’s Case, No. 
390, ante. 

408. Agent attached to embassy & acting under 
control of minister — Within privilege.] — An 

injunction was obtained ex parte against a deft., 
who was an agent of the Queen of Spain sent to 
tills country for the purpose of discharging claims 
due from that sovereign's govt. & entirely subject 
to the control of the Spanish ambassador in this 
country ; — Held : the injunction must be dissolved, 
the ct. considering deft, was not subject to the 
jurisdiction. — Service v. Castaneda (1845), 2 
Coll. 56; 1 Now Pract. (’as. 17; 3 4 L. J. Ch. 
315 ; 5 ]i. T. O. S. 113 ; 9 .Tur. 524 ; 63 E. R. 635. 

409. Attach^ Not liable for rates.] — A lease 
of a dwelling-house contained a covenant by the 
lessee to pay all rates, taxes, ass(*ssments, imposi- 
tions on the demised premises. The lessee 
assigned the same to an attach^ of a foreign embassy 
who occupied them as his residence : — Held : 
payment of rates was not enforceable against an 
attache of a foreign embassy. — Parkinson v. 
Potter (1885), 16 Q. B. 1). 152 ; 55 L. J. Q. B. 
153 ; .53 L. T. 818 ; 60 J. P. 470 ; 34 W. R. 215 ; 

2 T. L. R. 184, T). C, 

Annotation : — Refd. 7?e Suaioz, Suarez v. Suarez, 11918] 

1 CTi. 176. 

410. Honorary attach^ — Appointment not 
obtained bon& fide — Liability to civil process.] — 

Debtor was a British subject who up to 1890 had 
carried on business in London. In 1891 be was 
appointed by the Persian Ambassador an honorary 
attache of the embassy, having previously been 
Consul-General for Persia in London, & his name 
was sent in t'> the Foreign Olfice as a member of 
the ambassador’s suite. Bis appointment had in 
no way been recognised by the British Govt. 
In 1891 a judgment was obtained against him, 
by consent, in an action commenced in 1890 in 
respect of transactions connected with the business 
he carried on. A petition in bkpey was presented 
against him in 1891, founded upon the judgment, 
Ac debtor claimed immunity from all civil process 
as a member of the Persian Embassy : — Held : 
debtor was not entitled to the privilege claimed, 
his appointment having been obtained for the 
purpose of protecting him against Ins creditors, 
& having been inadvertently made by the Persian 
Ambassador . — Re Clobtb, Ex p. Olobtb (1891), 
8 Morr. 196 ; 65 L. T. 102 ; 66 J. P. 768 ; 7 
T. L. R. 565, 0. A. 

411. British subject accredited by foreign gov- 
ernment — When privileged.] — ^A British subject, 
accredited to Gi*eat Britain by a foreign govt. 


PART XII. SECT. 2, SUB-SECT. 1.— A. shipped in the name of an enemy’s that, upon on application, it would 

oonmimee restored. Where captors deliver the properly to his agent upon 

399 i. Extent of privilege-^. refused to consent to restitution, the boil. — T uk Amanda (1813), Stewart, 

dor’s poods. ]--Uapturod ai^oies belong- ct. direct^ an appeal to be ^tored on 442. — OAN, 

ing to an ambassador which had been behalf of the olaimant, Sc Inumatod 
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as a momber of its embassy, is, unless he has been 
received by the British govt, upon the express 
condition that he shall be subject thereto, exempt 
from the local jurisdiction of his own country. — 
Macartney v. Gabbutt (1890), 24 Q. B. 1). 308 ; 
02 L. T. 656 ; 64 J. P. 437 ; 38 W. R. 669 ; ($ 
T. L. R. 214. 

Af^cUion Distd. Re aoote, Ex p. aoet© (1891), 66 L. T. 

412. Secretary of legation — Within privilege.] — 

Re Republic op Bolivia Exploration Syndicate, 
Ltd., No. 402, ante, 

Acting as chargd d’affaires In absence of 

ambassador.]— iS'ec No. 395, ante, 

Waiver of privilege by.] — Se^ Sub-sect. 

4, post, 

D, Servants of Ministers. 

(a) In General, 

413. Privilege of ambassador not of servant.] — 

(1) The privilege of freedom from arrest of an 
ambassador’s servant is the privilege of the am- 
bassador & not of the servant. 

(2) Although an ambassador’s servant may be 
privileged as to his person, it does not follow that 
all his goods are privileged also, so as to enable the 
sheriff to apply to set aside a fi, fa. issued against 
liim. 

(3) In order to exonerate a sheriff from returning 
a fi, fa, on the ground that deft, is privileged as 
domestic servant of a foreign mini.ster under 
Diplomatic Privileges Act, 1708 (c. 12), s. 5, his 
acts of attendance on & actual /joud fuic service of 
the ambassador must be clearly shown. 

(4) On an application by the .sheriff to quash a 
rule to return a writ of fi. fa., it is not sufficient to 
show that dofts. name is in tlie hst transmitted by 
the Secretary of State to the sheriff’s office, of 
persons privileged as attached to an embassy in 
pursuance of the above Act, but it mnst be clearly 
shown that deft, is in the actual & bond fide service 
of the ambassador. 

(6) Seinble : a chorister bond fide hired & paid 
by an ambassador to assist in the Roman Catholic 
ritual in his cliapel for liimself & suite & attending 
there to do that service is within the above Act.-- 
Fisher v. Begrez (1833), 2 Cr. & M. 210 ; 2 Dowl. 
279 ; 1 Tyr. 35 ; 1 19 F. R. 760. 

Annotations: — As fo (1) Gonsd. Parkinson v. I’ottor (1885), 
16 Q. B. D. 152 ; He Republic of Bolivia Exploration 
Syndicato, [1914] 1 Ch. 139. Reid. Leslie v. Disney (1834), 

1 Or. M. & H. 578. As to (2) <C- (3) Expld. Parkinson v. 
Potter (1885), 10 Q, B. D, 152. Reid. Re Rcpnbilo of 
Bolivia Exploration Syndicate, [19141 1 Ch. 139. 

414. Servants must be bonft fide menial dc 
domestic.] — Tliere is no privilege to servants of 
ambassadors unless bond fide menial & domestic. — 
PoiTiER V, Groza (1749), 1 Win. Bl. 48 ; 96 E. R. 
20. 

Annotation : — Consd. Parkinson v. Potter (1885), 16 Q. B. D. 
152. 

416. Domestic servant” — Distinguished from 
menial servant.] — Deft, moved to be discharged 
upon tfhe Act of Parliament as a domestic op 
menial servant of Baron H., envoy from the Duke 
of M., &; obtained a rule 7iisi, The words of the 
envoy’s certiffcatc produced by deft. wei‘e menial 
servant only, which was not within the Act, the 
words of the Act being domestic servant : — Held : 
the rule must bo discharged. — Toms v. Hammond 
(1733), Barnes, 370 ; 94 K. K. 9.69. 

Annoi^ion: — ^Refd. Oarollno's Case (1744), 1 Wils. 78. 

41$, Nature of service must be shoivn — 

By person claiming exemption as.] — (1) To be a 
privileged servant within Diplomatic Privileges 
Act, 1708 (o. 12), the party need not actually 
live in the ambass^or’s house. 


(2) It is not enough that he b registered in the 
secretary’s office as a servant. 

(3) When he comes for the benefit of the Act, 
he must show the nature of his service. 

(4) Qu, : whether a servant, who, as an infant 
was a trader but exercised no trade since attaining 
full age was excluded from privilege under the 
above Act. — ^W igmore v. Alvarez (1731), Fitz-O. 
200 ; 94 E. R. 719 ; svh norn. Widmore v. Alvarez, 
cited in 2 Stra. 707. 

AnnotoHon : — As to (1) (2) (3) Reid. Lockwood v. Coys- 

gforne (1765), 3 Burr. 1676. 

417. Necessity of proof that servant not a 

trader.] — Diplomatic Privileges Act, 1708 (c. 12), 
does not extend to any servant who is a merchant, 
or trader, & the affidavit on which deft, moves, 
should show that he is no trader. — C rutchfield v, 
Ia)CKMAN (1734), Cunn. 97 ; 94 E. R. 1086. 

418. Cannot become bail.] — The domestic 

servant of a foreign ambassador caimot become 
bail. — L ock’s Case (1831), 1 Dowl. 121. 

Forfeiture of privileges by trading.] — See 

Sub-sect. 3, 2 >osl. 

Whether residence In house of minister 

essential.] — See Sub-sect. 1, D. (c), post. 

Whether actual service necessary.] — See Sub- 
sect. 1, D. (b), post, 

419. Wife of secretary — Not privileged.] — 

Whei*e the wife of a foreign ambassador’s secretary 
was arrested upon a writ issued against husband 
& wife, the ct. refused to quash the writ, though 
the husband swore that before at the time of 
tlie firrest, he was in the actual employment of the 
ambassador, & in daily attendance upon liim in 
writing dispatches & oWior official documents. — 
English v, Caballero (1823), 3 Dow. & Ky. K. B. 
25. 

420. Extent of privilege — Distraint on goods of 
servants — Not living in house of ambassador — 
Goods not necessary for convenience of ambassador.] 

— Novello V, Toogood, No. 436, ])ost, 

421. .] — Fisher v. Begrez, No. 413, 

ante, 

{b) Necesfiity for actual Service, 

422. General rule— Mere retainer insufficient.] — 

A person who is only retained as the servant of an 
ambassador is not protected from arrest. —Crosse 
V, Talbot (1724), 8 Mod. Rep. 288 ; 88 E. R. 205. 
Annotation : — Consd. Taylor v. Best (1854), 14 C. B. 487. 

423. Defendant must swear to actual 

service in capacity employed.] — On a rule to show 
cause why deft, should not be discharged out of 
custody for being a servant to an ambassador : — 
Held : deft, should have sworn that he actually 
served in the capacity he was hii'cd, & the rule was 
discharged. — B all v, Fttzgerald (1730), 1 Barn. 

K, B. 401 ; 94 E. R. 270. 

Annotation : — Reid. Garolino's Case (1744), 1 Wlls. 78. 

424. .] — Privilege from a foreign 

minister is not allowed, unless deft, swear to the 
nature of his employment, A to the actual per- 
formance of it. — F ontainier V, Heyl (1765), 

3 Burr. 1731 ; 97 E. R. 1070. 

425. Defendant must be in service at time 

of arrest.] — On showing cause why deft, should 
not be discliai*ged out of custody as a domestic 
servant to R. Minist»er from the Prince Bishop of 

L. , he swore himself to be boyid fide English 
secretary to R. and Id have boon bond fide hired 
by him as such & to have bond fide received wages 
as they became due : — Held : as he had not shown 
lie was in service at the time of arrest he was not 
entitled to privilege. 

The pi*ocess of the law shall not indeed take a 
person out of the service of a public minister, but 
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SecL 2. — Ain^assadoTH and other diplomatic persom : 
Sub-s€ci. 1, D. (/>), (c) (d) ; siA-8ect,2, A.&B. : 

su b -sect. 3.] 

on the other hand a public minister cannot take 
a person out of the custody of the law by after- 
wards taking liira into his service (Aston, .1.). — 
IlKATiiFiELD i\ Chilton (17(57), 4 Buri*. 2015; 
OS K. K, 50. 

Annotations: — Rofd. Tlio Charkieh (187S), L. R. 4 A. & E. 
59. Mentd. West Ilund Central Gold Mining Co. v. H., 
11905J 2 K. B. 39). 

426. Appointment must be bonft fide- — 

Not colourable.] — It is not a sufficient justifica- 
tion to the sheriff for refusing to execute process, 
that the individual against wliose pei*son or goods 
it issues has the appointment of domestic servant 
to a foreign rninistin* at our ct. & that notice of 
this has been stuck up at the sheriff’s office, unless 
the appointment be bond fide ; and in an action 
figainst the sheriff for a false return, pltf. may show 
that tlie ai)pointnient was merely colourabh'. — 

Delvai.i.k r. Plomek (181 1 ), 3 ('amp. 47. 

Annotation : — Mentd. Lloyd r. Harrison (1805), 0 B. & S. 
30. 

427. Acts of attendance & actual bonft fide 

service — Must be shown.] — Fjsiiek v. Begrez, No. 

1 13, ante. 

428. English secretary — Actually exercising 
office.] — Deft- was secretary to the resident from 
Venice, but yet was taken in execution. Upon 
allidavit from the resident that he was so, & that 
his name was entered in the Duke of N.’s ollice, 
though it was not trixnsmitted over to the Sheriff 
of M. at the time he was arrested, ui)on aflidavit 
fdiat he really exercised the office, the ct. discharged 
him. — Ward v. Pukcel (1728), 1 Barn. K. B. 70 ; 
04 U. H. 54 ; .subsequent proceedings, 1 Barn. K. B. 
80. 

Annotaiion : — Bold. Carolino’H Case (1744), 1 Wils. 7S. 

429. Actual bond fide service sufficient 

proof.J — It is not to be expected that every 
particular act of the s(*i vice should be particudarly 
specified : it is enough, if an actual bond fide 
s<*rvice be proved, if such service be sutficieiilly 
l>roved by affida\it, we must not, upon bare 
suspicion only, supposi^ it to have been merely 
(joloiirable A collusive (Lord Mansfield). 
'rnic^rET r. Bath (17151), 3 Buit. 1478 ; 1 Wm. 
ill. 471 ; 07 B. B. 03t5. 

Annotations : —Refd. VUvoash V. Ji«iokor (1814), 3 M. 8. 
2K1 ; Taylor r. Best (1854), 14 C, V>. 4H7 ; Hf Kcpublio 
of Boliviji Exploration Syudicalo, 119141 1 Gl^ 139 ; Jic 
•Suarez, •Suarez c. Suarez, [1918] 1 Oh. 17(». Mentd. ll»e 
Charkieh (1873), L. R. 4 A. & E. 59 ; R. v. Kcyn (1870), 
2 Ex. 1). 63 ; Wosi Rand Central Gohl Mining ("o. r. R., 
11905 J 2 K. B. 391. 

430. Also purser of warship.] — I’roleclion 

of an ambassador, to his English secretary 
was disallowed, because it appeared he was a 
pui*ser of a ship of war. -Darling v. Atkins 
(1770), 3 Wils. 33 ; 05 E. B. 017. 

Annotation : Fisher v. Begroz (1832), 1 Or. & M. 
117. 

431. Chaplain to ambassador.] —A chaplain to 
an ambassador, if be dot.*s no duty in his house, 
is not protected. — Seacomb v. Bowlney (1744), 
1 Wils. 20 ; 05 E. B. 4(50. 

432. Interpreter to ambassador .]--C. was iuter- 
liretor to tlie ambassador to CIreat Britain from the 
Hey of Tripoli & being arresteni for a debt, a rule 
was made for the parties against liim to show cause 
why he should not be discharged out of custody, 
wliich i*uJe was founded upon (t’s own affidavit, 
that he was retained by the ambassador to be bis 
interpreter, for the wages of 301. per annum, & 
upon the certificate of the ambassador that he was 
Ids intreproter* :~~Held : that it did not appear C. 
was a domestic servant & the rule must be dischai'ged. 


It was formerly thought uecjossaiy that a foreign 
ambassador’s servant must lie in the house ^ to 
entitle him to protection under Diplomatic Privi- 
leges Act, 1708, c. 12 (Wright, .T.).--Oarolino’6 
Case (1744), 1 Wils. 78 ; 95 E. K. 502. 

433. Land-waiter at Customs.] — A land-waitei 
at the Customs is not an ambassador’s meniaJ 
•servant. — Masters v, Manby (1757), 1 Burr. 401 j 
97 E. K. 370. 

434. Domestic physician — (/Olourable appoint- 
ment.] — A domestic physician is not protected by 
an ambassador’s retainer. — Lockwood v. Coys- 
(iARNE (1765), 3 Burr. 1676 ; 97 E. li. 1041. 

435. Chorister in ambassador’s chapel — En- 
gaging in other professions.] — (1) It is doubtful 
whether a British born subject, who follows tlie 
professions of a music masle;r & a teacher of 
languages, &. is also promi^t er at< the Italian Opei a, 
can be considiired as the domestic servant of an 
ambassador, because he officiates as first chorister 
in the ambassador's chap<4. 

(2) Sucli a person, renting a large house, &/ letting 
out a part of it in lodgings, is clearly liable f o havt? 
his goods, not being necessary for the convenience 
of the ambassador, distrained upon for the poor 
rates. — Novello v. Tocxjood (1823), 1 B. C. 
55 J ; 2 Dow. & Rv. K. B. 833 ; 1 L. J. O. S. K. B. 
181 ; 107 E. B. 201. 

Annotations : — Consd. RarkiuHon v. l^otlor (1885), 16 (L B* 

152. Reid. Brunswick v. Iluiiover (1844), 13 1j. J. 

107 ; Rc Simroz, Huarez v. Suarez, |19isi 1 (3i. 176. 

436. Bonft fide hired & paid by ambassador.] 

— Fisher v. Becjrez, No. 413, ante. 



Necessity for Jiesidence in 
House. 


Mitiisier's 


437, Not essential English secretary.] — On 

motion to discharge di*ft. out of exocuf ioii as b(‘ing 
an ambassador’s scrviirit, viz. liis ICnglisb si‘cre- 
tary, it was objected lie did not lit" in t he lioiise 
Tleid : the nature of his employmt^nf n-cpiirt d liis 
attendanct- at the house A flie t-xecution must- be 
.set aside.- - Eva N.s v. Higg.s (1728), 2 SLra. 797 ; 
2 IaI. Rayrn. 1524 ; 93 E. R. 854 ; suhsrqurnl 

f)roceedi)igs^ sub notn. IIkkjs r. Evans (1730), 
2 8tra. 837. 

Annotation : — Reid. Oaroliuo'tJ Caiso (1741), 1 Wilts. 78. 


438. - — .1 “WiGMORE Alvarez, No. 110, 
ante. 

439. .] “The s(*rvarit of a foreign iiiiiiisf.t'i* 

was arrested, thougli not- lodging in his house: — 
Held: it was a breatdi of privilege, within Diplo- 
matic Privileges Act, 1708 (e. 12). — l\c JIaslang 
(Fount) (1755), Dick. 274 ; 21 E. R. 274. 

440. S. P. Pimce r. Schojmberg (1756), Barnes, 
125 ; 91 E. R. 986. 

441. Formerly thought necessary.] — Caro- 

LiNo’s (WsK, No. 432, anU. 


(d) liegisiralion at Office of Secretary of State. 

442. Whether essential.] — The secretary of a 
foreign minister is privileged from arrest, though 
his name be not registered at t he office of either of 
the Secretaries of State.-— Hopkins v . De Robeck 
(1789), 3 Term Rep. 79 ; 100 E. R. 465. 

Anruitaiions : — Apld. J*arkinsi>n v. Potter (1885), 1C Q. B. 1>. 

152. Reid. Itc Uepiibllo oE Bolivia Exploration hyudi- 

cate, [1914] 1 Ch. 139. 

443. Whether mere registration sufficient to 
confer privilege.] — -Wigtviohi^ v. Alvarez, No. 416, 
ante. 

444. .]— Delvalle v. Ploaier, No. 420, 

ante. 

445. ,] — Fisher v. Begrez, No. 413, ante. 
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Sub-sect. 2. — The Consular Service. 

A, Privileges of Foreign Consuls. 

446. Whether privileged — Not a public minister.] 
— Deft, who was stated to be consul general of the 
Sublime Porte in London, being in custody under 
an arrest, a rule nisi was obtained for his discharge. 
Evidence having been prodiiced that deft, had been 
dismissed from Ids oflice : — Held : the rule must 
be discharged. 

The words of the statute arc “ ambassador or 
other public minister,” but a consul is certainly not 
a public minister (Mansfield, O.J.). — Clarke v. 
Cretico (1808), 1 Taunt. 106 ; 127 E. It. 772. 
AnnotcUion : — Reid. Vlveaeli v. Bocker (1814), 3 M. & S. 284. 

447. Resident London merchant appointed 

consul to foreign prince. | — A resident merchant 
of London was appointed & acted as consul to a 
foreign prince : — Held : he was not exempted from 
arrest upon mesne jirocoss. — V iveash v. Decker 
(1814), 3 M. & S. 281 ; 105 K. K. 019. 

Annotations : — Consd. Foiitou Toxtilo AsBucn. v. Krassiii 

(11)21), 38 T. L. ri. 251). Refd. Service v. Castaneda 

(184.5), 2 Coll. .5(5. Mentd. He Suarez, Suarez v. Suarez, 

[1918] 1 Cb. 176. 

448. Determination of privileges of— On dis- 
missal.] — Where a person had been appointed 
consul general from the Porte, but was dismissed 
from ]jis employment before his arrest & another 
person appointed in Ids room : -Held : not to be 
privileged from arrest, though at. the time of the 
arrest he had not rtjceived any official notification 
of his dismissal, or of tin; appointment of the 
ot her. -Marshall r. Oritico (1808), 9 East, 117 ; 
103 E. IL 643. 

Annotaiiom Refd. Musunis Boy v. Gadban, [1894] 1 

Q. B. 533. Mentd. He Suarez, Suarez v. Suaroz, [1918] 

1 CJi. 176. 

Forfeiture of privileges.] --Sec Sub-sect. 3, post. 

449. Whether entitled to sue- For business 
transacted as oilicer of own governmenL -In con- 
formity to express instructions.] — A foreign consul, 
residcuit in England, receiving a salary from Ids 
own govt., cannot maint.ain an iiction for the 
trouble & labour he has been put to, in transacting 
business for merchants here, in which he acted 
os the oilicer of his own govt., k. in conformity to 
their express instructions.' -1)e LeMiV v. Haldi- 
MAND (1824), lly. &- M. 45 ; sub nom, De Lama v. 
llALDIMANl), 1 (]. ik. P. 183, N. P. 

B. Bights and TAabilitlcs of British ConstiU. 

450. Whether liable to give security for costs — 
Plaintiff in English action — Resident abroad.] — 

Pltf. was consul abroad : deft, applied, that pltf. 
might give security for costs, according to the 
course of the ct. : — Held : pltf. must be considered 
as a land, or sea officer in the service of his Majesty, 
& theretore the application was refused. — C-ole- 
BROOK V, Jones (1751), Dick. 164 ; 21 E. R. 227. 
Annotation : — Refd. Evelyn v. Cliippendolo (1839), 9 Sim. 497. 

451. Cannot be compelled to advance money — 
Without adequate security.] — (1) A British consul 
cannot be compelled to advance money, nor witli- 
out adequate security. 


A sldp having arrived at Boston, the captain 
who was owner having died on the voyage, & the 
mate being anxious to be relieved of Ids duties as 
captain, the British consul, the guardian of 
unprotected British property received the freight, 
paid the saiIoi*s, applied the freight to that purpose 
& to the payment of other necessary expenses, 
substituted a new (;ap1 ain, & accompanied the ship 
to New Brunswick, inhere a cargo had already 
been provided, agreeably to the old charter-party. 
For his services a percentage was charged upon the 
total value as remuneration for his services. 

The consul is acting as a i>ublic olficer of the 
state, entitled to a liberal honorarium fit to be 
enforced by law, if requisite, for Ids attentions 
(liORD Htowell). — The Zodiac (1825), 1 Hag. 
Adm. 320. 

Annotations: — Refd. The Cynthia (J852), 20 L. T. O. 8. 

51. Mentd. The Cogrnac (1832), 2 Hok. Adm. 377 : TJie 

Kennersley Castle (1833), 3 Huff. Adm. 1 ; The Glenmanna 

(1800). Lush. 115 ; Tlie Kariiak (1808), 1j. B. 2 A. & K. 

289. 

452. Right to remuneration for services— Consul 
acting as public officer of state.] — The Zodiac, 
No. 451, ante. 

453. Authorised to certify handwriting & 
authority of commissioner -Receiving acknowledg- 
ment of married woman — Consular Advances 
Act, 1825 (c. 87), s. 20.] — Tlie British consul 
at a foredgn port has authority, undcu* the above 
Act to certify the handwriting authority of 
a comr. who receives the acknowledgment of a 
married woman.— A’e BAiiBER’s Tiu .stkes (1835), 
2 Bing. N. C. 268: 1 Hodg. 318; 5 I.. J. C. P. 
81 ; 132 E. H. 105. 

Annotation: — Refd. Lo Veiix v, Berkeley (1844), 5 Q. B. 

830. 

SeCf 7WIV, Commissioners for Oaths Act, 1889 
(o. 10), s. 12. 

See, further, Notaries. 

Effect of residence of consular officer in foreign 
country — On domicU.J — Sec Conflict of Laws, 
p. 339, ante. 


Sub-sect. 3. — Forfeitthie of rRiviLEOE. 

454. Acting contrary to safety & welfare of 
country — Ambassador.] — Whore a public min- 
ister engages in acts contrary to the safety A: 
welfare of the state in which he resides, he may be 
arrested & detained, & his house may be searchc^d 
& his papers seized. — O hillemhero’s Case (1717), 
1 Martens’ Causes Ctdubi’cs 97. 

455. Engaging in trade — Ambassador.] — A 
foreign minister who uses merchandizing does not 
thereby lose his privih‘go ; matters of commerce 
may be proper objects for the employment of 
amb'assadoi's. Qu. : whether consuls have such 
privilege. — B arbuit’s ('ase (1737), Cas. temp. 
Talb. 281 ; 25 E. R. 777, L. C. 

Annotations : — Refd. Trlnuet v. Bath (1764), 3 Burr. 1478 ; 

Heathllold r. Chilton (1767), 4 Burr. 2015 ; Viveash v. 

Becker (1814). 3 M. & 8. 284; Taylor r. Best (1854), 

14 C. B. 487 ; The Charkioh (1873), L. It, 4 A. & E. 59 ; 

He Republic of Bolivia Exploration Syndicate, 11914] 


PART XII. SECT. 2, SUB-SECT. 2.--A. 

n. Whether liable to he sued— Far 
Where the Spanish Consul In 
his official capacity wrot-e a letter to 
the Governor of Newfoundland, eon- 
talulnK certain charges reflecting on 
the character of a Justice of the Peace 
for Newfoundland, the latter insti- 
tuted libel proceedings against him. 
At the hearing the C.-onsuI entered a 
protest against the trial on the grounds 
that the ct« had no jurisdiction to 
try him for such a cause, that ho could 
not be prosecuted before the Irlbunal 
of the country ot his rcBldeiice, & that 


the subject matter of the suit was a 
matter lo be decided by the Govt, of 
Hpain & the law of nations • Held : 
the protest could not be received 
how’ever available it might be as a 
ground of non-suit. — Grikvk r. Gabai.- 
LKRO (Mabqujs) (1858), 4 Nfld. L. it. 
201.— NFLD. 


PART XIL SECT. 2, SUB-SECT. 2,— B. 

o. British' Consud at Samoa — LiU' 
hility to be sued in Fiji for assauU dt 
false imprisonment — Onetive committed 
at Samoa — Fotire of actum .] — In an 
action in tlie Supremo Gt, of Fiji 


brought against the British Consul at 
Samoa for damages for wronglui arrest 
& Imxirisonmcnt of a British subject 
In that country : — I /eld : (J ) the Consul 
was answerable in such action : (2) ho 
was not entitled, independently of 
l^isJativo enactment, to a mouth's 
notice of action. — ^Martin r. Liardkt 
(1877), Udal, 24.— FIJI. 

p. Consul aetintj 

in itfficial capacity .] — Harpinq v. 
Liardet (1877), Udal, 15.— FIJI. 

q jxnrer to deport British 

subject from Sarnva .] — Martin r. 
Liaudet (1877), Udal, 24.— FIJI. 
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Sect. 2. — Arnbaaaadors and other diplomatic persons : 

Sub sects. 3, 4 d? 5. Sects. 3, 4 <fc5. Part Xlll. 

1 Ch, 139 ; Re Bnarez, Suarez v. Suarez, flQlS] 1 Ch. 176 ; 

Penton Textile Aseoen. v. KraKBin (1921), 38 T. L. R. 269. 

Meutd, R. V. Keyn (1876), 2 Kx. 1). 63 ; Wobt Rand CeuU'al 

Gold Mining Co. v. R.. ri905J 2 K. B. 391. 

456. .] — Tayloti r. Best, No. 395, 

ante. 

457. Domestic servant of ambassador — 

Ceasing to trade on attaining full age.] — Wigmore 
r. Alvarez, No. 416, ante. 

458. .] — Crutchfield v. Lockman, 

No. 417. ante. 

459. — — Tayt-ok V . Best, No. 395, 

ante. 

460. Consul.] — Barbuit’s Case, No. 455, 

ante. 

461. Piracy — Ambassador.] — subject of the 
King of Morocco, pretending to be ambassador 
to the United Provinces, seized on the sea a Spanish 
ship, Barbary being at War with Spain, & then 
came to England, whei*e the Spanish ambassador 
prosecuted him as a pirate. The civilians were 
asked for their opinion ; they agreed that an 
ambassador is privileged by the law of nature 
& of nations ; if he commits any offence against 
the law of nature or reason, he loses his privilege, 
but not if he offends against a positive law of 
another kingdom. The common law judges gave 
no heed to the civilian’s opinions but held that 
piracy should be tried on the Stat. 28 H. 8, c. 15. 
Semble : it would not have been a felony if the 
seizure of the ship had been on land for it is lawful 
for one enemy to take from the other. — MAUt'iiK’s 
Case (1615), 1 Boll. Rep. 175 ; 81 E. R. 411. 


Sub-sect. 4. — Waiver op Privilege. 

462. By submission to the Jurisdiction.] — 
Taylor v. Best, No. 395, ante. 

463. Necessity for strict proof of waiver — 

& full knowledge of party waiving rights.] — A 
foreign diplomatist is, by common law & statute, 
absolutely exempt from the jurisdiction of the 
English cts. If it is sought to show that he has 
waived his privilege, the waiver must be strictly 
proved, & it must also be shown that he had at the 
time of the alleged waiver a full knowledge of his 
privileged position & a desire to waive it. The 
privilege being that of tlie sovereign state which he 
represents, it is doubtful if a diplomatist can waive 
his right to exemption & submit himself to the 
jurisdiction of the English cts. wdthout first obtain- 
ing the sanction of his own govt. — Re Republic op 
Bolivia Exploration Syndicate, Ltd., [1914] 1 
Ch. 139 ; 83 L. .J. Ch. 226 ; 109 L. T. 741 ; 30 
T. L. R. 78 ; 58 Sol. .To. 173. 

Annotation : — Folld. Re Suarez, Suarez v. Suarez, [1917] 2 

Ch. 131. 

464. Necessity for consent of own govern- 

ment.] — Re Republic of Bolivia Exploration 
Syndicate, I/td., No. 463, ante. 

465. .] — ^An ambassador or other 

foreign minister can, with the consent of his 
sovereign or govt., waive his diplomatic privilege, 
notwithstanding the provisions of Diplomatic 
Privileges Act, 1708 (c. 12), & submit to the juris- 
diction of the cts. of the country to which he is 
accredited. 

Deft, a minister to this country accredited by a 
foreign state, had been surcharged upon his 
accoimts in administration proceedings, & had 
failed to comply with ordei’s for payment into ct. 
notwithstanding that he had instructed counsel to 
waive his privilege as a diplomatic agent, & pltf. 


applied for leave to issue a writ of seauestratioi 
against the property & effects of deft, for th< 
enforcement of the orders for payment into ct 
It appeared that deft.’s diplomatic position hat 
ceased to exist, he having, while he was minister 
by the direction or with the consent of his govt 
cxpressljj^ waived his diplomatic privilege 4 
voluntanly come in under the proceedings & takoi 
advantage of them to obtain an order against pltf 
to account : — Held : the ct. notwithstanding th< 
ambassadorial character of deft, had jurisdictioi 
to make the orders it had made, including the 
order for the issue of the writ of sequestration.— 
Rs Suarez, Suarez v. Suarez, [191b] 1 Ch. 176 
87 L. J. Ch. 173 ; 118 L. T. 279 ; 34 T. L. R. 127 
62 Sol. Jo. 158, C. A. 


Sub-sect. 5. — Effect of Privilege. 

466. Security for costs— Whether ambassadoi 
liable for.] — The ct. will not compel a forei^ 
ambassador to give security for costs. — Di 
Montellano (Duke) v. Christin (1816), 5 M. & S 
503 ; 105 E. R. 1135. 

Annotaiions Brazil (Emperor) v. Robiusou (1887) 

6 Dowl, 622. Reid. Taylor v. Best & Drouet (1864) 
22 L. T. O. S. 223. 

467. Whether ambassador’s servant liabb 

for.] — If an ambassador’s servant brings a bill 
he must give security to answer costs, as boinj 
a person privileged. — G oodwin v. Archer (1727) 
2 P. Wms. 452 ; 24 E. R. 809. 

Annotation : — Befd. Do Montellano v. Christin (1816), t 
M. & S. 603. 


Sect. 3.— TREATIES. 

468. Whether consent of legislature necessary— 
Cession of territory — From government of Indii 
to native states.] — The trarwfer under an Ord. oj 
the governor-general of India in Council of Britisl 
territories from ordinary British jurisdiction o1 
the govt, of India to the supervision, laws & regu- 
lations of a political agency, by excluding sucl: 
territories from the British regulations & codes 
theretofore in force therein, from the jurisdic- 
tion of all British cts. theretofore established 
therein, with a view to the substitution of a native 
jurisdiction under British supervision & control, 
cannot be made without a legislative Act. Such 
transfer of juiisdiction, even if valid, would not 
amount to r cession of British territory to a native 
state ; nor would it deprive the Crown of its 
territorial rights over the transferred districts oi 
the persons resident therein of their rights as 
British subjects. — D amodhar Gordiian v. 
Deoram Kanji (1876), 1 App. Cas. 332, P. 0. 

Annotation -Ooiud. Hemohand Dovoband v. Azam Sakarlal 

Obhotamlal, [1906] A. C. 212. 

469. Interference with private rights.]-^ 

Qu. : whether the Crown has the power of com- 
pelling its subjects to obey the provisions of a 
treaty made either for the pui’pose of putting an 
end to war or to preserve peace, or, whether 
interference with private rights can be authorised 
otherwise than by the legislature. 

Where the Govt, justified certain a>ots, in deroga- 
tion of the private rights of pltf. in regard to his 
lobster fishery, as acts & matters of state arking 
out of political relations between Her Majesty 
& the French Govt., contending that they involved 
the construction of treaties, & of a temporary modus 
vivendi for lobster fishing in N. & other acts of 
state, & that they were matters which could not 
be inquired into by the ct. : — Held : this defence 
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disclosed no answer to the action. — WAiiKHR v. 
BAlttD, [1892] A, a 491 ; 61 L. J. P C. 92 ; 67 
L. T. 613, P. C. 

AnnotdUioTis : — Consd* Johuetone v. Pedlar, [1921] 2 A. C. 
262. Befd. FraciB. Tlme« v. Carr (1900), 82 L. T. 698. 

Treaties of war & peace.] — See, geywrally, Part. 
XIII., Sect. 2, })os1, 

470. Construction of — As though contract.]— 

In interpreting a treaty as to exemptions ov 
privilege all articles of the treaty must be taken into 
consideration as though it was a contract.— 
Les Quatres PniDRES (1778), Marr. 170. 

471. According to intention of parties.] — 

Treaties, like other compacts, are to be construed 
according to the intention of the contracting 
parties (Lord Gifford). — Daniel v. Comrs. fob 
Claims on France (1825), 2 Knapp, 23 ; 2 State 
Tr. N. S. App. A. 988 ; 12 E. B. 387, P. C. 
AnnokUian : — Mentd. Dairnler Co. v. Contluontal Tyre & 

Rubber Co. (1916), 85 L. J. K. B. 13.32. 

472. .] — ^A treaty must be interpreted 

with reference to the intention of the contracting 
parties as gathered from the whole instrument. — 
The Ionian Ships (1855), Spinks, 193; 2 Ecc. & 
Ad. 212 ; 8 State Tr. N. S. 434 ; 1 .Tur. N. S. 549 ; 
164 E. R. 394 ; svb nom. The TjEUCADE ; 25 L. T. 
O. S. 312; avbsequeni proceedings, sxih 7iom. The 
Leucade, 2 Ecc. & Ad. 228. 

Annotation : — Mentd. R. v. Crewe, Ex p. Sokgome, [1910] 
2 K. B. 576. 

473. Treaty providing compensation- 
property confiscated by foreign Power.]— Where 
tiiere was a treaty providing compensation for 
losses of movable & immovable propoity unduly 
conCiscated ; — Held: no compensation was pro- 
vided for confiscations of immovable property 
out of the territory of one of the contracting 
Powers, -Webster’s Case, W'^brster’s Bepre- 


SBNTATIVBS V, CLAIMS ON FRANCE OOMRS. (1834), 
2 Knapp, 386 ; 12 B. R. 532, P. 0. 

474. Treaty of Peace — Jurisdiction of 

English courts to construe — Limited to parts of 
treaty made municipal law of England.] — The 
Treaty of Peace (5rder, 1919, provides that 
Part X., sections IIT. to VII. of the Trt^aty of 
Peace shall have full force & effect as law* By 
virtue of the Treaty of Peace Aci., 1919 (c. 33), the 
Treaty of Peace Order has elXect as if enacted in 
that Act. In the result, therefore, the Treaty of 
I'eace Order & the above-mentioned sections of 
the Treaty of Peace form part- of the municipal 
law of this country (Russell, J.). — Stoeck v. 
Public Trustee, [1921] 2 Ch. 67 ; 90 li. J. Oh. 
386 ; 125 L. T. 851 ; 37 T. L. K. 666 ; 66 Sol. Jo. 
605. 

Annotation: — Mentd. Rc Chamberlain’s Settlmt., [1921] 2 
Ch. 533. 

Particular treaties.] — See Particular Titles, 

passim. 

Ratification of treaty of peace.] — See No. 484, 

post. 


vSbct. 4.— foreign jurisdiction. 
Jurisdiction of Consular Courts.] — Sec Courts. 
Jurisdiction of political agent outside King’s 
dominions.] -- See Courts ; Dependencies, 
Colonies & Rritlsu Possessions. 


Sect. 5.— PASSPORTS. 

Conspiracy to obtain — Indictable misdemeanour.] 

-See Criminal Law & Procedure. 


Part XIII. — The Crown in relation to War and Peace. 


1.— IN GENERAL. 

475. Right of Crown — To grant protection of 
cartel.] — A cartel was appointed in time of peace 
by an officer in the Efiat India Co.’s service ; — Held : 
it; was valid against capture in the event of a subse- 
quent war. 

His Majesty has a power to confer the protection 
of cartel. Notwithstanding he may have given 
away the intertsst of all capt ures to the captors 
he may still grant such particular exemptions 
as in his wisdom lie may deem expedient, & when 
a cartel appears t.o have been employed in the 
public service & for purposes of national utility 
that circumstance alone will entitle it to be con- 
sidered as an engagement sanctioned by the public 
councils of State. Authority delegated by tlie 
Crown may be taken as emanating from the Crown 
(Lord 8t6w^kll).---The Carolina (1807), 6 Ch. 
Rob. 336. 

47 Q, To determine its relationship with 

other countries.] — It always belong to the govern- 
ment of tlie country to det ermine in what relation 
any other country stands towards it, that is a 

PART XIII. SECT. 1. 

r. Royal prerogative as to war — 

Exercisable by Governor -Oeneral — N e- 
cesaUy of occasion for exercise judged by 
Government. — The royal proroflratlro 
as to war, »o far as the CJoniinonwealth 
or any State thereof Is concerned, 
can omy be exercised by the Govomor- 
General actinjr by the ordinary consti- 
tutional methods & cannot be oxer* 
cis<^ by the govt, of a State ; the 


point upon which Cbs. of .Justice cannot decide 
(Grant, fi.). — T he Pelican (1809), Edw. App. 1>, 

Annotations: — ^Refd. Blackburn w. Thompson (1812), 

1.') East, 8] ; Pom Republic v. Dreyfus (1888), 38 Ch. D. 

348. 

To compel pilotage through minefield.] — 

See yHiPBiNG & Navigation. 

477 . To seize private enemy property.] — 

On an appeal from two orders authorising the 
seizure of private enemy property: — Held: (1) 
under the common law of England the thrown has 
always had &, subject to the effect of the Trading 
with the Enemy Acts, 1914-16, siiU has, the right 
to seize & forfeit private property, including 
chosos in action & equitable interests therein 
found in this Kingdom belonging t o .subjects of an 
enemy State ; (2) the right has not been aban- 
doned by desuetude. The powers conferred by the 
above Acts, however, were so inoonsist/ont with the 
exercise of the common law right of forfeiture 
that the right would have to be treat^ed as being 
thereby at least temporarily superseded ; (3) in 

order to complete the title of the Crown to property 

authority to express the opinion of the 
(Commonwealth Govt. — J oseph v. Co- 
lonial Treasurer (1918), 25 C. L. II. 
32.— “AUS. 

a. Wisdom expediency of 

acta done in exercise of-^annol he 
inquired into in courts of Into.] — 
Joseph v. Colonial Treasdbeb (1917), 
17 a. R. N. R. W. 624 ; 34 

N. S. W. W. N. 238 ; revsd. on other 
grounds, 25 C. L, R. 32. — ‘AUS. 


necessity of the occasion for its exor- 
cise must be judged by the Common- 
wealth Govt. ; neither the exorcise 
of the power nor the discretion to 
judge of the necessity can bo dologated 
to the government of a State ; evidence 
of the exlstcDOO of a national emergency 
oalllng for the exoroise of the power, 
without which the power cannot bo 
exoroised, must be given by nn officer 
of the Commonwealth having the 
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Sect, 2 cS? 3 ; Suh-aect, 1.] 

so seized an inquisition of office would have to be 
held before the conclusion of peace. 

Qxi. : whether the forfeiture was invalidated 
where the property was so seized durinj? war but 
no inquisition was held until after the conclusion 
of an aimistice. — Re Ferdinand (Ex-Tsar of 
Bulgauia), [1921 ] 1 (Ui. 107 ; 90 J.. .1. Oh. 1, O. A. 

See^ generally. Aliens, Vol. 11., pp. 147, 148. 

478. Relaxation of belligerent rights — Con- 
struction of.] — Urd. in Council of Mar. 29, 1854, 
exempted from capture Kussian vessels wliich 
prior to its date should have sailed from any 
foreign port bound for any port in her Majesty’s 
dominions. A vessel under a charterparty for a 
voyage from II. or M. to 0. sailed from 11. in ballast 
prior to that date, took in her cargo at M., & sailed 
thence subsequently thereto :“’//cZd ; all relaxa- 
tion of belligerent rights emanating from the govt, 
of tliis country & declared in authentic document-s 
should receive a liberal construction, as liberal 
a construction as the terms of those documents 
would admit of, governed restricted by the words 
wliich are used. — The Argo (1854), 1 Ecc. & Ad. 
375; Spinks, 52; 24 L. T. O. 8. 16; 18 .(ur. 
986; 164E. R. 216. 

479. .] — A Finnish vessel belonging 

to B. sail(*d from II. to C. ivith a cargo of coals, 
which she there discharged for the British fleet 
pi'ior to the declaration of war, which took place 
on Mar. 29, 1854. She was unable to sail to 
15. immediately after her cargo was discliarged 
by reason of the ice, but on Apr. 10 she left 0. 
bound for that port, in ballast &> was captured on 
Apr. 12 ; — Held : (1 ) she was not i)rotccted by the 
Ords. in Council ; (2) documents such as Ords. in 
Council relaxing the severity of belligerent rights 
are to be construed most liberally for those in 
whose favour they were made ; (3) the Queen of 
England has supreme power, with the advice 
of her (buncil, to relax her belligerent rights so 
far to make law for the JMzo (Hs. — The Bhcenix 
(otherwise The FENix)(lS5t), 1 Ecc. Ad. 306 ; 
Spinks, 1; 23 I v. T. O. S. 210; 18 .lur. 656; 
164 E. K. 177. 

AnnotaiUm : — As to (2) Reid. The Ar^i^o (lb54), Spinkn, 52. 


Sect. 2. DECLARATIONS OF WAR AND PEACE. 

Treaties generally.]-— SVe Fart XI 1., Sect.. 3, ante, 

480. Sovereign alone has power — To declare 
war or peace.] — East India Co. v. Sandys (Case 
OF Monopolies), No. 47, ante. 

481. .] — By the law & constitution 

of this country the sovereign alone has the power 
of declaiing war &< peace. He alone therefore 
who ha.s the power of entirely removing? the stat(‘ 
of war has the* power of removing it in part- by 
permitting, wliere he sees proper, that commercial 
intcu'coui^e whicli is a partial suspension of war 
(Lord Stowell). — The rioop (1799), 1 Ch. Rob. 

Annoiatioics : — Refd. Potts v. Bell (1800), 8 Term Rep. 548 ; 

Willlsoii V. Patterson (1817), 1 Mooro, C. P. 133; The 

Ionian Sliips (1855), 2 Ecc. & Ad. 212; The Loucado 

(1855), 25 L. T. O. 8. 312; Esposito v. Bowden (1857), 

PART Xlll. SECT. 2. 

480 i Sorer dim alone has power --To 
declare war — Deleffotion of right.}— 

The r«?ht of making war belongs in 
every civil Ised nation to the supreme 
power of the state, &c althoujorh this 
rljfht may be deloerated to It-s inferior 
authorities in remote possessions, no 
subordinate authority has the power of 
declaring war without snoh delegation 


27 L. J. Q. B. 17 ; The Chile (1914), 84 L. J. V. 1 ; The 
Marie Glaeser, [1914] P. 218 ; Continental Tyre & Rubber 
Co. (Great Britain) v. Daimler Co., Same v. Tilling (1915), 
84 L. J. K. B. 926 ; Karberg v. Blythe, Green, Jourdatn. 
Schneider v. Burgrett & Newsam, [1915] 2 K, B. 379 ; 
The Mb we, [1915] P. 1 ; Porter w. Freudenborg, Eregllnger 
t’. Samuel & Rosonfeld, Morten’s Patents, [1915 J 1 K. B. 
857 ; British 8c Foreign Marine Insco. v, Sanda 3 ^ [1916] 

1 A. C. 050 ; Halsey v. Low^enfeld, [1916] 2 K. B. 707 ; 
Horlock V. Beal, [1916] 1 A. C. 180 ; The Mannlngtry, 
[1916] P. 329 ; Zinc Oorpn. v. Hlrsch, [1910] 1 K. B. 541 ; 
Continho, Caro v. Vermont, [1917] 2 K. B. 587 ; Ertel 
Biober v. Rio Tinto Co., Dynamit Act v. Rio Tinto Co., 
Verelnlgte Kbnigs & Laurabiitte Act v. Rio Tint/O C’o., 
[1918] A. C. 200. Mentd. The Paiiarlollos (1915), 84 
L. J. P. 140 ; Robson v. l*remler Oil 8c Pipe Line Co., 
[1915] 2 Ch. 124 ; Stevenson v. AkI.. fOr Cartunnagon- 
Industrie, [1917] 1 K. B. 842 ; Tlngloy v. MUller, [1917] 

2 Ch. 144 ; Naylor, Benzoii v, Krainlscho Industrie 
Gesollsohaft, [1918] 1 K. B. 331 ; Rodriguez v. Speyer. 
[1919] A. C. 59 ; Johnstone v. Pedlar, [1921] 2 A. C. 262. 

482. To determine public trade by declaring 

war — Though trade settled by Act of Parliament.] 

— E ast India Co. v. Sandys (Case of Monopolies), 
No. 47, ante, 

483. State of war —May exist de facto — Without 
formal declaration.] — A Ih'ussiaii shii), carrying 
a cargo of nitrate of soda which was contraband 
arrived off Dunkirk, to whicli port she had been 
ordered by the consignees of cargo, wliilst 
lying there waiting for the tide her master, hearing 
that war had broken out between Franee Frussia, 
put back to the Downs, wliere he arrived on .1 uly 17, 
to make inquiries, but. hearing nothing more, A 
being stopped by his owner, he put into Dover on 
July 18, & there getting intelligence, refused to 
proceed to Dunkirk. '^Phe ship was running under 
charter entitling her to be sent- t o a safe^ poj*t . 
War wtis not declared till .Inly 19, but was immi- 
nent on July 16 : — Held : (1) (he sliip on .July 16 
was not bound to go to Dunkirk, as sin* would 
have been liable to i)cnalties foi* trading with the 
enemies of her country cS: captiin* by French 
cruisers ; (2) a state of war might exist de facto 
between two countries, although there had be(‘n 
no foiinal declaration of war by their govts.— 
The Teutonia (1872), L. R. 4 F. C. 171 ; 8 Moo. 
F. C. C. N. S. Ill ; 41 L. .1. .Adm. 57 ; 20 W. IL 
421 ; I Asp. M. L. (k 211 ; 17 E. R. 366, F. C. 
Annotations: — As to (1) Distd. 8t. EiifKsh Shipping Co. v. 

Phosphate Minhig Co., [1910] 2 K. B. 62 J. Refd. The 
Jhitria (1871), L. TL 3 A. & E. 430 ; Audorson v. The Sail 
Roman, The San Romuu (187.3), L. H. 5 P. C. 301 ; Akt. 
Olivebauk v. Daiisk Soovlsyre Eabvik, [1919] 2 K. B. 
102. Generally, Refd. Horloek v. Beal (1910), 111 L. T. 
193. Mentd. Cargo Ex Argos, Gaudet v. Brown, The 
Ilewsonfl, Geipel r. Coruforth (1873), L. H. 5 P, (J. 134 ; 
Waugh V. Morris (1873), L, R. 8 Q. B. 202 ; Giovatmi 
Dapueto v. Wyllie, Tiie Piove Siiperiorti (1.874), L. H. 5 
K C. 482 ; Metcalfe v. Brittania Ironworkn (-o. (1870), 

I Q. B. D. 01.3; Prince r. Union Light erage <’o., 11904] 
1 K. B. 412 ; Wade v. L. 8c N. W. Uy., [1921] 1 K. B. 582. 

484 , Evidence of — Declaration by govern- 

ment.] — (1) A declaration of war by the govt, of 
one country against another is evidence of th(^ 
existence of a war between the two countries. 

(2) Ry the modern usage of states a subsequent 
ratilication by the sovereign authority is necessary 
to give effect to a treaty of peace' although the 
treaty itself may have been signed by plenipo- 
tentiaries.— T he Eliza Ann (1813), 1 Dods. 244, 

Annotation : — As to (1) Reid. Tho Teutonia (1871), 
L, R. 3 A. & E. 394. 

485, Certificate of Secretary of State.] 

- (iold bullion, the propeity of a mining co. 

placiod his dominion in a siaio of 
warfare, the state of mutual 8c reolp- 
roowJ hostilities between any country 
& the British Dominions cuimot 
legally commence. When such mani- 
festation is made, Sc not before, the 
complete legal sLilo of hostilities 
exists with all its consoqncncos. — 
Thk Dart (J8P2), Stewart, 301. — 
CAN. 


express or implied, or without a subse- 
nuent ratification by the supreme 
authority . — Jtc Kok (1879), 9 Buoh. 
45.— S. AF. 

484 i. State of war — Evidence of— 
In British Dominions — Declaration or 
other manifestation by Crovm. 1 — // eld : 
until tho King, either by express 
declaration, or by some otlier manifesta- 
tions of his hostile intentions, has 
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incorporated & registered under the laws of, & 
carrying on business in, the South African Republic, 
was insured at IJoyd’s to be covered while in 
transit fix>m the co.’s mine at J. until its arnval 
in the United Kingdom. The perils insured 
against inciluded arrests, restraints, & detainments 
of all kings, princes & people. On Oct. 2, 181)9, 
the gold while in tramit was seized by the Govt, 
of the South African Republic. At that date war 
was anticipat/od between Great Britain & the South 
African Republic but hopes of a peaceful settle- 
ment were still entertained. On Oct. 11 war 
actually broke out. 1 n an action on the policy : — 
Held: 0) pltfs. were entitled to recover; (2) 
t.lie certificate of a Secretary of State as to the 
date when war broke out between this country 
another is evidence of that fact. 

I tldnk that the intention of a foreign govt, at 
any given time ought to be treated by these cts. 
for such a purpose as that I am now consideiing 
as conclusively determined by the way in which 
our Govt, chooses or has chosen to deal with that 
foreign Govt., & that where our Govt, has not 
treated the foreign Govt, as being hostile at a 
particular time our cts. ought not to try & ascer- 
tain what was then in the minds of the King 
President or responsible Ministers or authorities 
of the foreign Govt. (Romek, .Fanson r. 

DniKFONTEiN Consolidated Mines, J/m., [1902J 
A. (I 481 ; 71 \j, J. K. B. 857 ; 87 L. T. 872 ; 
51 W. R. 142 ; 18 T. L. R. 790 ; 7 Com. Cas. 208, 
11. L. 

Annolationn : — Ja to (1) Reid. Robinson Gold Mining Co. v. 
Alliance Insce., flDOl J 2 K. II. 1)19. Generally^ Refd. Ingle 
V. Maiitiheiin Insco., [1916] 1 K. B. 227 ; Porter r. Frendon- 
bouf, Ki’eglingcr r. Sainnol S: Bo.sonfold, Re Merten’s 
l*ateut«, 11915] 1 K. B. 857 : Robinson v. Continental 
Insce. of Mannheim, |1915] 1 K. B. J55; Jle Sutherland, 
BeeholT, David r. Bubiia (1915), 31 T. L. R. 248 ; Karberg 
r. Blythe, Green, Jonrdain ; Schneider r. Biii'gett& Nowsairi, 
11910] 1 K. B. 496 ; Zinc Corpii. v. Ilirsoh, [19161 I K. B. 
CjM ; Orcoiiern Iron Ore Co. v. Fried Krupp Akt. (1917), 
80 h. .T. Ch. 01.3 ; Ertel Blebcr i’. Rio Tinto Co., Dynainit 
Act. V. Rio Tinto Co. Veroinigto Kouigs 8c Laurahiitto 
Act. V. Rio Tinto Co., [1918] A. C. 200; Naylor, Benzon 
r. Kraiui.solie Industrie GeHellscJmft, [1918] 1 K. B. 331 ; 
Central India Mining Co. v. Society (Vdouiale Anver^oise, 
11920J 1 K. B. 753. Mentd. Amorduct Manufacturing 
(;o. V. Defries (J914), 84 L. J. K. B. .580; Re Smith, 
Johnson v. Bright-.Smith, [1914] 1 Ch. 937 ; Daimler 
(.50. V. Continental Tyro 8c Rubber Co. (Great Britain), 
j 1910) 2 A. C. 307 ; Honvood r. ^lillar’s Timber 8c Trading 
Co., [1910] 2 K. B. 44 ; Stevenson v. Akt. fur Cart onnagen- 
Industrie, [1917] 1 K. B. 842 ; Tiugloy v. MiUler, [1917] 
2 Ch. 144 ; M(»nteflore v. Monday Motor Components Co., 
[1918] 2 K. B. 241 ; llodriguez r. Speyer, [1919] A. C. 59 ; 
Johnstone t\ Pedlar, [1921] 2 A. C. 202. 

486. Effect of — On commercial relations.] 

— A declaration of war by this country against a 
foreign poW€*r, imports a p 1*0111 biti on of commercial 
intercourse with the subjects of that power. 

A plea to an action upon a charlerpart-y made 
between a subject of this country A: a Russian 
subject for loading a cargo at Odessa, slated that- 
at the time of making the contnict pltf. was a 
subject of Great Britain & the vessel a British 
vessel, & deft, a subject of Russia residing & carry- 
ing on trade there, & tJiat before the expiration 
of the time for deft, to load tJie vessel according 
to the charterparty & before any breach thereof 
a state of war existed & had ever sinct* continued 
between the two countries : — Held : this was a 


good answer. — Barrickv. Buba (1857), 2 C. B. N. S. 
563 ; 29 I.. T. O. S. 199 ; 5 W. R. 665 ; 140 R. R. 
536; suIj /torn. Bahwick v. Bitba, 26 L, J. O. P. 
280. 

AnmMions : — Reid. Veithardt Sc Hall v. Rylands (1017), 
80 L. J. Ch. 004. Mentd. Frost v. Knight (1872), L. K. 
7 Exch. Ill; Roper v. Johnson (1873), L. R. 8 C. P. 107 ; 
Johnstone i\ Milling (1880), 10 Q. B. D. 4G0. 

Aliens, Vol. II., pp. 162, 

el seq. 

487. Treaty of peace — Ratification of by sove« 
reign authority necessary — Though signed by 
plenipotentiaries.]— The Eliza Ann, No. 484, ante. 

4 .gg, Treaty of Peace Order, 1919 — Part 

of English municipal law.] — Stoeck v . Public 
Trustee, No. 474, ante. 

Position of aliens under.] — AVc Altenh, 

Supphiinont. 


Sect. 3.— DEFENCE OF THE REALM. 

Sub-sect. 1. — In General. 

489. Regulations under Defence of Realm Con- 
solidation Act, 1914 (c. 8) — Binding as statutes.] — 

Applt., a foreigner by birth, became a naturalized 
British subject in 1912 & chang(‘d liis name by 
deed poll in 1915 from Ernst to Ernest. In 1919 
he was convicted under reg. I4H (1 ) of the Dehince 
of Realm ((^’onsoJidation) Regulations for that, not 
being a natural -born British subject, he used a 
name other than that by which he was ordinarily 
known at the beginning of t he war. lie contended 
that reg. I IH (1 ) was uUra vires on the ground that 
it was not competent by Ord. in Council, issued 
under th(‘ I)(*fence of ftealm Consolidation Act, 
1914 (c. 8), to deprive him of any rights, powei*s 
or privileges which w^ore not at the same time taken 
aw’ay from all Britisli subjects, cfe that tin; regula- 
tion purported to override an Act of Parliament, 
although there was no power under the above Act 
to do so: — Held: (1) reg, 14H (1) was not ulira 
vires because it discriminated between naturalised 
& natural -born Britisli subjects ; (2) i-egulations 

made by the King in Council under the above 
Act have all the force of a st atute & may take away 
a statutory privilege or impose a statutory duty. — 
Ernest v. Metropolitan Polioe ()omr. (1919), 
89 U .1. K. B. 42 ; 121 L. T. 222 ; 83 J. P. 182 ; 
35 T. L. K. 512 ; 26 (V)x, C. (\ 45S ; 17 L. G. R. 
448, D. C. 

490. Power to issue — Not limited to protec- 

tion of country against alien enemies — Internal 
disorder & rebellion included.] — By the Defence of 
Realm (Consolidation) Act , 1914 (c. 8), s. 1 , powt^r 
Wiis given to Jlis Majesty in Council during the 
continuance of the war to issue, regulations for 
securing the public safety & the defence of the 
realm, S. 1, Defence of Realm (Amendment) 
Act, 1915 (c. 3 1), s. 1, provided t hat in the event of 
invasion or other special military emergency 
arising out of the war His Majesty might by 
proclamation suspend the right of trial by jury 
in the case of oiTences committed against the 
regulations & leave the olfendei's to bo tried by cts.- 
inartial : (1) the regulations thereby 

authorised w^ere not limited to regulations for the 


PART XIII. SECT. 3, SUB-SECT. 1. 

b. Rond fide, acts done in exercise 
of tear prerogative — Bar action for 
interference uHih contractual rights .] — 
Joseph v. Colonial Treasuiucu (1917), 
17 S. R. N. S. W. 024 34 

N. S. W. W. N. 238.— AUS. 

0 . Eme.rgcnc}/ legislation ('on- 
Hnuanee Act^ 1915 — Not ultra rircji. I - 
The abovo Act Is not ultra vires of 

J. — VOL. XI. 


the Govomor-Gonoral-lu-Council & U»o 
Hlffli (U. has not power to call in 
question orders passod thereunder. 

Rc Jewa Natiioo (1910), 20 C. W. N. 
1327. IND. 

d. Rules framed under Defeticc of 
India Art, s. 2.V Rules framed under 
the abovo sect, must bo read as part 
of that sect. & are olToetivo from dale 
publication & arc not dependent 
on remainder of the Act belni? brought 


into operation. — K andasami Pillai 
V. Kino-Empkkoh (1919), I. L. R. 
42 Mad. 09.— IND. 

e. Order in ('ouncil applying De- 
fence Regulations — In exact accord with 
statutory powers conferred on Council — 
Valid -J tension on question of fact 
preliminary d: ittcidmtal to Order rwt 
open to rerieu '.] — Tewkley v Ce.n’THAl 
Goxtkol Boaki) (1918), 1 S L. T. 
123.— SCOT. 


N N 
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Constitutional Law. 


Sect, 3. — Defence of the Bealm: Sub-eecie, 1,2 <€r 3, 

protection of the counti^y against foreign enemies, 
l)ut included regulations designed for the preven- 
tion of internal disorder & rebellion ; (2) when a 
special military emergency had arisen & a procla- 
mation suspending the light of trial by jury been 
lawfully made the operation of the proclamation 
was not Ibnited to the duration of the military 
emergency but remained in force till the end of 
the war unleas revoked sooner. — B. v. Wormwood 
S cRUBBs Prison (Governor), Bx p, Fov, [1920] 
2 K. B. 305 ; 89 L. J. K. B. 759 ; 84 J. P. 94 ; 
36 T. L. R.. 432. 

Annotation: — As to (1) Reid. Hudson’s Bay Co. v. Maolay 
(1920), 36 T. L. R. 409. 

491. Proclamation suspending trial by jury — 
Under Defence of Realm (Amendment) Act, 1915 
(c. 34), s. 1 (7) — Limit of operation.] — It. v. 

Wormwood Scrubbs Prison (Govisrnor), Ex p. 
Foy, No. 490, ante. 

Proclamations generally.] — See Part VI., Sect. 3, 
ayiie, 

492. Revocation of order under Defence of 
Realm Regulations — Effect on penalty, forfeiture or 
punishment Incurred in respect of revoked order.] — 

The revocation of an order under the Defence of 
Realm RegulatioTus doe.s not atfoct any penalty 
forfeiture or punishment incurred in respect of any 
offence committed again>st the revoked order 
where no contrary intention appears in the revoking 
order, inasmuch as rog. 03 of the Defence of Realm 
Regulations makes the Interpretation Act, 1889 
(c. 63), & consequently s. 38 (2) thereof, applicable 
to orders under those Regulations. — Bennett v, 
TArroN (1918), 88 L, J. K. B. 313 ; 118 L. T. 788 ; 
82 J. P. 303 ; 31 T. L. R. 591 ; 10 L. G. R. 780, 
J). 0. 

Annotation : — Consd. R. v. Ellis, Kx p. Amalgamated 
Rngineerliig Union (1921), 126 L. T. 397. 


Sub-sect. 2. — CoMPUT.suRy Service. 

493. Right of Crown — When necessary for good 
& safety of Kingdom — To demand ships, men & 
stores — Without Parliamentary authority.] — R. v, 

Hampden, Sjiip Money Case, No. 46, ante, 

4.94, Xo Impress mariners — Though not 

expressly empowered by statute.] — Whenever the 
public safety calls for it, the (h’own has the right 
to command the service of marine j*s who have 
freely chosen a .seafaring life ^ are fitted for the 
service. The right of impressing marinei's for Die 
public service is a prerogative inheu’ent. in the 
Crown grounded upon common law & recognised 
by many acts of Parliament. It is therefore a 
great mistake to conclude that it is against Law 
merely because no stat.ute expressly & in terms im- 
powereth the Crown to press. A prerogative 
grounded upon general immemorial usage not 
inconsistent with any statute, nor rc»pngnant to 
the public utility, is as much part of the law of 
England as statute law. Broadfoot’s Case 
(1743), Post . 154. 

Annotation : — Consd. Galliard v. Laxton (1802), 2 B. & B. 

363. 

Under Military Service Acts.] — See Royal 
Forces. 


Sub-sect. 3. — Entry on Land. 

A, In General, 

See, generally, Comi*ulbory Purchase op Land 
& Compensation, pp, 103, 104. 


496. Right to enter, build, or destroy — For 
purposes of defence of realm or public safety.] — 

By the common law every man may come upon 
his neighbour’s land ^ make bulwarks & trenches 
upon another’s land for defence of the realm, so 
foi* saving a city or town a house shall be pulled 
down if the next be on fire, & so also the suburbs 
of a city in time of war may be pulled down for 
the common safety. — King’s Prerogative in 
Saltpetre (1006), 12 Co. Rep. 12 ; 77 E. R. 1294. 
Annotations: — Consd. Feather 1 ;. R, (1806), 6 B. & B. 257 ; 
He Petn. of Right, ! 1916] 3 K. B. 649 j A.-G. De Keyser’s 
Royal Hotel, [1920] A. C. 608. Mentd. A.-G. v, l^ands 
(1669), 3 Rop. Ch. 33; R. u. Toole (1867), 16 W. R. 439 ; 
Devonshire v. Pattlnson (1887), 20 Q. B. D, 263, 

496, Erection of fortification.] — 

The Crown may enter on any land to erect fortifica- 
tions there. — Magdalen Coli.bge, Cambridge, 
Case (1615), 11 Co. Rep. 06 b ; 77 E. R. 1235; 
sub nom, Warren v. Smith, Magdalen Oolledge 
Case, 1 Roll. Rep. 151. 

Annotations : — Mentd. Colt & Glover v, Coventry & Lichfield 
(1612), Hob. 140; 11. v. Hampden (1637). 3 State Tr. 
82C ; R. V. Starling (1664), 1 Keb. 675 ; Lyn v. Wyii 
(1665), O. Bridg. 122; Thomafl v, Sorrell (1673), Freom. 

K, B. 86; Klways v. Cottesford (1676), 3 Kcb. 457 ; 
Woodward r. Fox (1691), 2 Vent. 2G7 ; R. v, London 
(Bp.) & Birch (1094), 1 Show. 493 ; Thornby v. Fleetwood 
(1720), 1 Stra. 318; A.-G. v. Allgood (1743), Park, 1 ; 
A.-G. V. l)owning (1767), Wilin. 1 ; A.-G. v. Walker 
(1849), 3 Exch. 242 ; Abergavenny r. Brace (1872), 

L. R. 7 Exch. 145 : Moore v. ()lonch (1*875), 1 Ch. D. 447 ; 
Bradlaugh v. Clarke (1883), 8 App. Can. 3.54 ; Perry v. 
EamcB, Salaman v. Eames, Mercers* Co. v, Eames, [1891] 
I Ch. 668. 

497. .] — It is law to pull down a 

housi? if the next house to it bo on fire, & so the 
subu]‘bs of a town may be pulled down in time of 
war, Sc if enemies be on the coast it is good law to 
come upon another man’s land & make bulwarks 
tliere, for the? public good is preferred btifore any 
man’s private benefit (per (3uh). — Samrohne r 
llARiLO tl621 ), .1. Bridg. 9 ; 123 E. R. 1162. 

498. Whether owner entitled to compensation — 
Possession taken for purposes of defence.] — The 
(■rown reprc'senteil by the competent naval Ac 
military authorities htis power in time of war both 
by virtue of the Royal prerogative & also under 
the Defence of the Realm (Consolidation) Act, 
1914 (c. 8), Ac the Regulations thereunder, to take 
jios.session of Ac occupy any lands or premises for 
the purposes of the defence of the realm witiiout- 
making compensation therefor to the owner. 
The prerogative right is not limited to a case 
of actual invasion rendering immediate action 
necessary . — Be Petition of Right, [1915] 3 
K. B. 649 ; ftul} nom. Be X.’s Petition of Right, 
84 L. .1. K. R. 1961 ; 113 L. T. 575 ; 31 T. L. R. 
596 ; 59 Sol. Jo. 665, C. A. ; on appeal, sub nom. 
Re X.’s Petition of Right (1916), 32 T. L. R. 
699, TI. L. 

Annotations : — Consd. Shofflold Oonsorvativo & UnioniBt 
Club V. Brighten (1916), 86 L. J. K. B. 1669; Cannon 
Brewery Co. i». Central Control Board (Linnor Traffic), 
[1918] 2 Ch. 101 ; A.-G. v. Do BToyHor's Royal Hotel, 
[1920] A. G. 608. Refd. The Lainora, [1916] 2 A. C. 77 ; 
LobitoB Ollficldfl V. Admiralty Conirfl. (1917), 86 L. J. K. B. 
1444. 

499 , Crown is not entitled 

as of right either by virtue of iLs prerogative or 
under any statute to take possession of the land or 
buildings of a subject for administrative purposes 
in connection with tlie defence of the realm with- 
out paying compensation for their use Ac occupation. 

In May, 1916, the Crown purporting to act 
under the Defence of the Realm Regulations took 
possession of a liotel for the purpose of housing 
the headquarters personnel of the Royal Flying 
Corps & denied the legal right of the owners to 
compensation. The owners yielded up possession 
under prot/est & by a Petition of Right asked for a 
declaration that they were entitled to a rent for 
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the use ^ occupation of the prenaises, or in the 
filtemative that they were entitled to compensation 
under the Defence Act, 1842 (c. 94) : — 

Held : (1) the suppliants wore not entitled to a 
rent for use & occupation apart from st/atuto as 
there was no consensus on which to found an 
implied contract ; (2) reg. 2 of the Defence of 

the liealm Regulations, issued under the Defence of 
the Realm Consolidation Act, 1914 (c. 8), when 
read with s. 1 (2) of that Act conferred no new 
powers of acquiring land, but authorised the taking 
possession of land under the Defence Act, 1842 
(c. 94), while impliedly susx^ending the restrictions 
imposed by that Act upon the acquisition & user 
of land ; (8) the Crown had no power to take posses- 
sion of the suppliants’ premises in right of its 
prerogative simpUciicr ; (4) the suppliants were 

entitled to compensation in the manner provided 
by the Defence Act, 1842 (c. 94). — A.-G. v, De 
Keyser’s Royal Hotel, [1920] A. C. 508 ; 89 
L. J. Ch. 417 ; 122 T.. T. 091 ; 80 T. I.. R. 000 ; 
04 Sol. Jo. 513, n. L. ; ctffg, 8. C. suh now.. /?c 
De Keyskr’s Royal Hotel, Ltd., De Keyser’s 
Royal Hotel, Ltd. v. R., [1919] 2 Ch. 197, C. A. 
Annntaiiona : — As to (2) & (3) Consd. He Ferdinand, fl921] 

1 Ch. 107 ; Hudson *8 Bay Co. v. Maclay (1920), 36 T. I. R. 

469. Refd. It. V. Dally Mail, p, Farnsworth, (1921] 

2 K. B. 733 ; R. v. Egran, H. «. Hlpr^nH (1921), 65 Sol. Jo. 

782 ; Robinson ». R., [1921] 3 K. B. 183. As tn (4) Refd. 

Curlingr v. Matthey (1921), 37 T. L. R. 717. 

Under particular Defence Acts .] — Sec 

500. Prerogative right not limited to case of 
actual invasion .] — Re Petition op Right, No.' 498, 
ante. 

n. Under Defence AcU. 

501. General rule — Right of owner to compensa- 
tion under Defence Acts — For injurious affection 
to adjoining lands.] — i.and was compulsorily 
acquired by the Cov^erument/ for defence purposes 
under the Defence Acts, 1842-73: — Held: the 
own(ir of the land was entitled to compensation 
in respe<)t of any injurious alfection of his adjoin- 
ing lands. — Blgndei.l v. R., [1905] 1 K. B. 51(1 ; 
74 L. J. K. B. 91 ; 92 L. T. 53 ; 53 W. K. 412 ; 
21 T. L. R, 113. 

502. 43 Geo. 3, c. 55 — Mode of assessing com- 
pensation — Not in gross, without reference to time.] 

— 43 Geo. 3, c. 55, s. 10, enabled a jury to assess 
compensation to the owner or persons interested 
in land taken possession of by govt, sucli compensa- 
tion to be made for the possession or us(‘ thereof 
during the time for which it should he required 
for the public service : — Held : tlie assessment of 
compensation only in gross & without reference 
to time as by an annual rent was bad because of 
the uncert/ainty of the period for which the land 
would be required of which no probable average 
estimate could be formed pending the exigency. — 


Bingham v . Serle (1804), 5 East, 634 ; 2 Smith, 

K. B. 129 ; 102 E. R. 1175. 

503. Defence Act, 1842 (c. 94) — To what com- 
pensation owner entitled — ** Compensation for 
absolute purchase of land ” — Not expenses & costs 
incurred in bringing matter to trial.] — A person 
whose land has been valued by a jury sold under 
the pi*o visions of the above Act is not entitled to 
expenses & costs whicli he has necessarily incurred 
in bringing the matter to trial. The words of 
s. 19 of the Act, “ compensation for the absolute 
purchase of the land,” are not prr sufficiently 
comprehensive to include such expenses & costs. — 
lie Laws (1847), 1 Exch. 441 ; 154 E. R. 188 ; 
a'ijfb nom. TjAws v . H.M. Ordnance Principal 
Officers, 10 L. T. O. 8. 189 ; std) nom. Tie Lawes 
& Board op Ordnance. 12 J. P. 249. 

504. Re-investment of compensation 

awarded — Recoupment of tenant for life for 
expenses incurred — Erection of permanent works.] 
— A pond which supplied a stream by which a 
flour mill was worked was purchased by the Ord- 
nance under the Defence Act, 1842 (c. 94). The 
water being diverted, the tenant for life of the mill 
claimed compensation & before an award was made 
erected a st^am engine 4fe suitable buildings for 
the mill, expending tliereon £1,300 ; — Held: com- 
pensation amounting to £920 should be awarded 
&; paid to the tenant for life in respect of the 
permanent alterations he had made.-- Re Welling- 
ton’s (Duke) Settled Estates, Ex p. Welling- 
ton (Duke) (1860), 3 De G. P. & J. 13 ; 30 L. J. Ch, 
187 ; 3 L. T. 525 ; 9 W. R. 173 ; 45 B. R. 782, 

L. C. & L. J J. 

505. Owner entitled to compensation under 

— Possession taken under Defence of Realm Con- 
solidation Act, 1914 (c. 8).] — A.-G. v. De Keyser's 
Koyal Hotel, No. 499, ante. 

506. Defence Act, 1860 (c. 112) — Purchase- 
money paid into court by Secretary of State — Pay- 
ment out — On whom petition served.] — Upon a 
petition to obtain out of ct. the purcliase-inoney 
for lands taken under the above Act : — Held : 
it was not necessary to serve ( he Secretary of State 
who paid it in ; (2) a fund paid into ct. for the 
purchase under the above Act of lands subject to 
contingent charges W'ould be ordered to be paid 
out to the trustees tlioy having powers to sell the 
lands & to give discharges for the purchase-money. 
— Re Defence Act, 1860, Ex p. Morsiiead, G863), 
33 Boav. 254 ; 55 E, R. 365 ; suh nom. Re Mons- 
hkad’s W’^ill, 3 New Rep. 280 ; 9 L. T. 597 ; 
10 .Tur. N. 8. 61 ; 12 W. R. 236. 

507. To trustees with powers of 

sale & discharge.] — Re Defence Act, 1860, Ex p. 
Morshead, No. 506, ante. 

508. Defence of Realm Consolidation Act, 1914 
(c. 8) & Regulations thereunder — Whether owner 


PART XIII. SECT. 3, SUB-SECT. 3.~-B. 

f. 43 Geo. 3 c. 5(> — Hcstoralmn of 
lands taken under — Croum not bound to 
restore lands to original condition — Or 
pay compensation for damage done .] — 
INOORPORATKD SOCIETY FOR I’HOMOT- 
ING I^O'rESTANT SCHOOm IN IRELAND 
V. K,. (19001 1 I. B. 404.— IR. 

g. Defence Ads. 1842-1873 — 
Tender of gross sum for absolute purchase 
of all interests — Possession of Croum .] — 
The Secretary for War. requiring cert^n 
lands for defonoo purposos, caused 
tlie lands to be surveyed, & offered 
pltf. Sc Ids tenants a gross sum for the 
absolute purchase or the lands. He 
subsequently took possossion of the 
lands, which included a small portion 
of the holding of deft. H., a statutory 
tenant from year to year of pltf. The 
Secretary for War had obtained from 
H. a oonveyance of liis interest in the 


portion of his holding so taken, but 
the compensation for pltf.’s interest 
in the lands taken had not i)eon ascer- 
tained by a valid arbn. Pltf. sued 
H. & all parties concerned for I'ceovery 
of possession of II. ’s holding for non- 

I iayinent of rent. The writ having 
)ocTi served on the Secretary for War, 
a motion was instituted on his behalf, 
that all proceedings in the action as 
against mm shoiUd bo stayed : — Held : 
(1) the offer of a gross sum in respect 
of the absoluta purchase of all Interests 
was a siittloicnt compliance with the 
statutes : (2) the Secretary for War 
was lawfully in possession of portion 
of the land as trustee for the Crown, 
& as ejectment for non-payment of 
rent does not lie against the (Vown, all 
proceedings in the action should bo 
stayed as against its ropresontative. — 
Harvey v. Harkin, [1898] 2 I. B. 65. — 
IR. 


h, Part of land taken — 

Apportionment of rent — -Date from 
which rent jmuable.] Portion of lands 
in the occupation of a statutory 
t.enant was required by the Secretary 
for War for purposes of the Dofoiice 
Acts. Notice t-o treat was given, & 
the rent was apportioned by agree- 
ment, as provided by Lands Clauses 
Act, 1845: — Held: the apportioned 
rent only was payable from tlie date 
of the agreement, although no entry 
had taken place. — lie War Secretary 
& Hurley’s CoNTRArr, [1904] l 
1. B. .354.— IR. 

608 i. Defence of Realm iCemsolida- 
tion) Act. 1914 (c. 8), <tRegulaf. ions there* 
under — Lands iqken under rep. 21*— 
Whether owners entitled to compenaa* 
/ion.]— Lands which were at the time 
sublet in conacre were compulsorily 
acquired by defts. for the maintenance 

N N 2 
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Sect* 3.- — Defenc-e of the JRedlm : Suh-sect 3, B* / mib- 

entitled to compensation.] — He Petition of Kigut, 
No. 498, anlc. 

509 , Right to take possession when 

necessary for public safety or defence— Proof of 
necessity — Bond flde decision of competent military 
authority binding.] — Kog. 2 of Defence of the 
Jl(‘alm Consolidated Kegulaiions provided that it- 
sliould be lawful for the competent military 
aiitJiority ^ any person duly authorised by him 
where for tlie purpose of securing the public safety 
or the defenc(‘ of the Kealm it- was necessary so to 
do, to take possession of any land, to t ake possession 
of any buildings or other property, & to do any 
other act involving interference with private 
rights of property which was necessary for the 
purpose aforesaid //cW ; (1) the compulsory 

taking of private premises for housiixg a stall of 
directors, inspectors A: clerks acting under tf.M.’s 
Olllce of Works & supervising the manufacture of 
munitions of wai* in vaiious parts of the kingdom 
might be in wartime necessary foi‘ the public safety 
A: tlu; defence of the realm ; (2) the decision of the 
comy)etent military authority by whose oi‘der the 
premises were taken as to such nec(*ssity, provided 
that he acted reasonably & in good faith, wm* 
conclusive. — Sheffikld (\)Nskjwative A: Union- 
ist Ulub, Ltd. v, Hbkjuten (19i(>), 85 J.. .1. K. B. 
Hitm ; 32 T. L. It. 598. 

510. - — Whether owners entitled to rent for 
use occupation —Apart from statute.] — A.-G. 
i\ Dk Keyskb's Koyat. Hotel, No. 499, nn/c. 

611. Whether powers of acquiring land 

under Defence Act, 1842 (c. 94), extended by- 
Restrictions Imposed by Defence Act, 1842, sus- 
pended.] — A.-(}. ?*. De Keyseb’s ItoYAL Hotel, 
No. 499, (wie. 

512. Defence of Realm (Liquor Control) Regu- 
lations, 1915 — Right of owners to compensation 
under — Position of Liquor Control Board.) — By 

J)cfence of the Bealm (Uipior (Vmtiol) Ttcgidations, 
1915, issued jnirsuant to I)cf<*ncc of the Realm 
(Amendment) (No. 3) Act, J915 (c. 42), the Central 
Gontrol Board was constituted as th<» authority 
under the Act to control the sale K supply of 
intoxicating liquor in defined areas during the war, 
witli power to establish & maintain I’fd'reshment 
rooms for the supydy of refreshments including 
intoxicating liquor. They were also autliorised 
t-o acquire either compulsoiily or by agreement any 
lic<*nsed houses in the an^a, At tiie course of proce- 
dure for acquiring a house comyndsorily wtus laid 
down : — Jleld : ( 1 ) the operations of the Board 
constituted an undeilaking of wljich the Board 
were the promoter's within the meaning of the Lands 
Glauses Consolidation Act, 1845 (c. 18) ; (2) as 
there was nothing in the Dtdence of Bealm (Amend- 
ment) (No. 3) Act, 1915 (c. 42), to exclude the 
a|)ydication of the Lands Clauses Consolidation 
Act, 1845 (e. 18), At tin* Board were not in the 
yxjsition of the Crown, the owner’s of the property 
taken comy)ulsoiily by tlie Board were entitled to 
have comyrensation assessed under the ].<and 
Clauses Consolidation Act, 1846 (c, 18). — Centkal 
(>ontkol Boabd (Liquor Tkaffic) v. Cannon 
Brewery (.’o., lyro., |1919] A. (I 744 ; 88 Jj. J. Ch. 
4fi4 ; 121 J.. T. 3fil ; 83 J. P. 201 ; 35 T. J.. B. 


552 ; 17 L. 0. K. 509, JI. L. ; affg. S. C. «u5 nom. 
Cannon Brewery Co., Ltd. v* Central Controt. 
Board (Liquor Traffic), [1918] 2 Ch. 101 , (?. A. 
Antioialifmn : — As to (2) Apld. Robinson K., [1921 J 3 

K. H. 183.- Refd. Akslonairnoye Ob.soha®tv(> A. M. 

Luther r. 8ugor, [1921] 3 K. B. 532. 

513. Defence of Realm (Acquisition of Land) 
Act, 1016 (c. 63) — Power to acquire park, land, 
etc. on which buildings erected for war purposes — 
Substantial though incomplete structure included.] 

"-Sect. 13 (1) (b) of the above Act provides: 
“ where before tlK; passing of this Act th<*re have* 
been erected on any park gardi‘n y^leasuro ground or 
farm any buildings for tlie manufact ure of munitions 
of war, the Railway & Canal Commission may by 
order authorise the comymlsory acquisition of the 
park garden pleasure gi'ound or farm or any pail- 
thereof where they are satisfied that it- is of national 
importance that it should be acquired, so however, 
tliat if the owner so roquii'e the wdiole of such 
property, including the mansion house, if any, 
shall be acquired.” : — Held : (1 ) Buildings for the 
manufacture of munitions of war w('re considei'od 
to have been ” erected ” wit hin t-he nu;ariing of 
s. 13 (1) (b) of the above Act if tliere was on the 
land a substantial, although not- a comyilete, 
structure; (2) the Railway A: Canal Commission 
might under the above sect, authorise t-lic* com- 
pulsory acquisition not only of the y)ark, but also 
of the mansion house or oth(*r buildings thereon.-— 
Munitions Minister v* Chamberj.ayne, [19J8J 
2 K. B. 758; 87 L, .7. K. H. 12fifi ; 118 L. T. 710 ; 
34 T. K. 579 ; «2 Sol. Jo. 738, V. A. 

Amnulotitm : — Reid. Miuiitleufi Minister i*. Maekrill, (192(IJ 

3 K. IL 513. 

514. — — Acquisition of buildings in park 

included.] — Munitions Minister v. Chamber- 
LAYNK, No. 513, (tide* 

515 , — Conditions precedent to exercise 

of right.] —A i)iece of land was used by r(‘8p. as 
a yard in whicli to store his materials & for building 
X>ury)oses. In 1910 the Minister of Munitions 
took possession of the land for the yniiposo of 
manufacturing munitions of war, A buildings of a 
permanent- nature w'ere (*rocted thereon by the 
State. In 1919 the Minister of Munitions entered 
into an agreement to sell t he land wit h t he buildings 
thereon at a price* wliich n*pres4*nt(‘d the cost 
to the Minister of obtaining t-he land toget-her 
with the agreed value of the buildings. Resj), 
had bt*eti unable to find other suitable* land wJthin 
a rease^nable elistanoe*, Ac would have* be*en soriou.sly 
hamy^ereel in his business if he we*re y)c*rmarie*ntly 
dcy)rived of the yarel, & he* refused to |)arl with 
the lanel. The Minister* apydied under ss. 3, 13 (5) 
of the above Act for the* consent of the Railway 
Ac Canal Commission to the compulsory jiurchase 
of tlie land ; —Held : (1) as the ct. was intended to 
protect the subject against any undue exercise 
of the* pow'e.*r e:)f the Crown to deqirive him y^erma- 
nently of his yiroyjerty it ought-, bedore exorcising 
its discre*tion in favour of the (h'own, to be satisfied 
not only that the couditioris yirecedent, that the 
Minister of Munitions was lawfully in posses.sie>n 
Ac that buildings of a permanent nature had boe*n 
erected on the land at the expense of the State? 
for the* yiurposes of the war, hael been Mfilled, but 
also that the application was on its merits a y^royier 
one 1-0 which to accede ; (2) the cornymlsory y)owe*i's 


of fooei Hiipyily umlor the above reg. 
In an action brought by tJic ownerH of 
the lands for a declaration that they 
were entitled to com|»e*uHation from 
defts., & for an order for the assesH- 
ineut & payment of such compoiiHation ; 

'Held : pltfs. we're entltlcel te) eom- 
l)e*n.sotlon, il: U) an inquiry in chain hei*H 
to asHCHS such compenHation. — -UeieiNKY 


V . Board e>F Agriculture, I 1920 j 
1 I. II. 170.— IR. 

— . — Whether iise of 

lands “ unreasonably unthheld *' ~~Con~ 
vluMem of Departnieni of Airricnlture 
bindhw-} — Re)ONKY r. Hoard of Aoui- 
(’ULTURK, 11019] I 1. JL 302, 43.) ; 
53 t. L. T. 189. -IR. 


1. Hiyht of oimers to eompen- 

sation decreed by court — Hill for 
speHfic performance for assessment of 
compensatum try jury —Not maiu‘ 
tainable against tSerreiary of iftaie or 
fMrd Advocair .] — CARi/reiN Hotki. Co. 
V. Le)RD ADveiCATE, [1921] S. 237, 
58 8c, L. R. 172. SCOT. 
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given by the above Act were not intended to be 
exercised when the Crown did not require the land 
at all or where it only required it in order to sell 
it to some other person, the ct. ought not to 
consent to the compulsory acquisition of land 
merely because a substantial loss to the State 
would thereby be avoided ; (3) the ct. had to 
consider not only whether the proposed order was 
expedient from a public point of view but also 
whether it would work a hardship and injustice 
to resp. if he wore compulsorily deprived of his 
in*operty ; (4) the fact that resp. would obtain 
compeiwation was not sufTicient to justify the ct. 
giving its consent ; (5) the ct. should refuse its 
consent. Munitions Minister v, MacUvRill. 
[1920] 3 K. B. 513 ; 90 L. .1. K. B. 09 ; 124 L. T. 
88 ; 30 T. L. R. 779 ; 18 L. G. R. 031. 

516. When court will consent to compulsory 

acquisition under — Not merely because substantial 
loss to State would otherwise occur — Land not 
required by Crown.] — Munitions Minister v. 
Mackrill, No. 515, nn/c. 

517. — ' If expedient from public point 

of view no hardship or injustice done to owner.] 

-Munitions Minister t\ MACKuiUi, No. 515, ante. 


Sub-sect. 4. — (\)Al Control. 

518. Power of local authorities to institute 
proceedings — In respect of offences against Retail 
Coal Prices Order, 1917 - Without permission or 
instructions from any Government department.] — 

AHicle JT. of Local Auihoritie.s (Retail Coal 
IMce.s) Order, UU7, made under Defence of the 
Realm Regulations, conferred Ac imposed on local 
authoriti(*s the powers & duties necessary to provide 
for the due distdiarge of the functions assigned to 
IiO<!al Authoriti(‘s by Retail (’oal l*rices Order, 
|()I 7 :~~JJcl(l : Local Authorities were empowered 
to institute proceedings against persons for alleged 
odcnc('s against tlie Ord(‘r without being permitted 
or instructed to do so by any (iovt . department. — 
Paimiy V. I^JDDIUOMBE (1918), 87 L. .1. K. B. 894 ; 
llS J,. T. 448 ; 82 .1. V. 151 ; 29 Cox, (\ C. 205 ; 
10 1.. G. R. 701, 1). C. 

519. Order of coal controller — Prohibiting import 
of rail-borne coal to island near coast — Valid.] — 

SiiUTLER V. Rolkk (1920), 39 T. L. R. 828. 


Sub-sect. 5. -J^k^uor (Control. 
See Intoxicating Liquors, 


Sub-sect. 0. —Requisition and Control 

OP Food. 

See Food & Drugs. 


Sub-sect. 7. Requisition and Control 

Ships. 

SeCt generally. Shipping & Navigation. 

520. Requisition under authority of proclamation 
— National emergency.] — In .Ian. 1919 a ship 
belonging to pltfs. was requisitioned under the 
prerogative on the authoiity of a Pmclamation 
issued ill Aug. 1914. After the sliip had been 
used for some time for Govt, purposes the Admlty. 
chartered her to a firm of munition makers in 
Ameiica at a rate of freight less than the market 
rate, & claimed to pay the ownei’s at Blue Book 


rates, which would throw on pltfs. the burden of 
sea risks. The ship was injured by a sea risk 
without the fault of the Admlty. on a voyage with 
a cargo of ore for the service of the American 
charterers. In an arbn. between pltfs. & the 
Admlty. the arbitratoi’s found pltfs. had accepted 
terms which threw sea risks on the owners, but- 
they stated a case for the opinion of the ct. on 
certain questions 

Held: (1) there was evidence to support the 
arbitratoi*s’ ftnding that tiie sea risks were to be 
borne by the claimants ; (2) in the national 

emergency existing in Jan, 1919 the Proclamation 
entitled the Govt, to requisition the slup ; (3) the 
employment of the ship for the voyage in question 
was not an improper use of the prerogative at a 
time when munitions were urgently needed ; 
(4) the fact of the Admlty. ’s receiving payment 
for freight did not entitle pltfs. to any extra com- 
pensation in respect of the voyage. — Crown of 
Leon (Owners) v. Admiralty Comrs,, [1921] 
1 K. B. 595 ; 90 L. .1. K. B. 417 ; 124 L. T. 348 ; 
37 T. L. R. 95 ; 15 Asp. M. L. C. 115, D. C. 

521. Defence of Realm Consolidation Act, 1914 
(c. 8), s. 1 (1) — Regulations empowering Shipping 
Controller to requisition & control ships — Whether 
ultra vires.] — The New Ministries <fc Hecretaries 
Act, 1919 (c. 98), s. 9, provided that, “ It shall b(i 
the duty of tlie Slxipping Controller to control A: 
regulate any sliipping available for t.he needs of 
the country in such manner as to make the best 
use thereof having regard to the circumstances of 
the time, & to take such stops as he thinks best 
for providing & maintaining an eiricient- supply of 
shipping, & for those purposes h(i shall have sucli 
powers as may be conferred on him by Regulations 
under Defence of the Realm Consolidation Act, 
1914 (c. 8).” The Shipx)ing Controller wrote a 
letter to the managers of pltfs.’ steamships by 
which he purported to requisition pltfs.’ .steam- 
ships, the services of the rnanagei's, & the profits 
of the owners under reg. 39 13 BB (3) of Defence of 
the Realm (Consolidation) Regulations made under 
Defence of the Realm Consolidation Act, 1914 
(c. 8). The scheme contained in the letter pur- 
ported to be mandatory in all respects : — Held : 
(1) the scheme was indivisible must be judged 
as a whole ; (2) no power was conferred upon the 
Shipping Controller by reg. 39 BBB, where alone 
liis powers were to be found, to requisition the 
services of the ownei*s, the sclieme cont-aim‘d in 
the letter was ultra vires in tliat respect, Ac the 
order contained in the letter coidd not be suf)- 
ported ; (3) an action will lie against an ollicer 
of State whether ho is the head of a Department 
or not, for a declaration that an act done by him 
is not justified by any Act of Parliament or State 
authority, A: it is not necessary that such action 
should be brought- against t he A.-G. os representing 
the Crown. — China Mutual Steam Navigation 
Ob. V. Mac Lay, [1918] 1 K. B. 33 ; 87 L. J. K. B. 
95 ; 117 L. T. 821 ; 34 T. L. R. 81 ; 14 Asp. M. L. C. 
175. 

AmioUUums Conad. Brightman v. Tat<i (1919). 35 T. L. U 

209 ; Hudnon'K Bay Co. v, JVlaclay (1920), 30 T. L. II. 469. 

522. .]— Regs. 39 BBB (1) Ac 

39 DD of Defence of the Realm (Consolidation) 
Regulations made under s. 1 (1) of Defence of the 
Realm Consolidation Act, 1014 (c. 8), which 
empower the Shipping Controller to give directions 
as to the use of ships Ac to prohibit any British 
sliip from going to sea without a licence from him, 
are not ultra vires. — Hudson’s Bay Co. r. Maclay 
<1920), 39 T. h. R. 490. 

Annoi^Uian : —'Retd. Uobinson v. R, [1921] 3 K. B. 183. 

523. Power to requisition services of 
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. 7, 8 <fe 9.] 

shipowners not included.] — C hina Mutuai. Steam 
Navigation Co. v. MacIIa.y, No. 621, ante. 

Whether action maintainable against Shipping 
Controller .] — See Public Authorities & Public 
Officers. 

524. Compensation for requisitioned ship — To 
what amount claimant entitled — Difference between 
contract price 6c increased cost of replacement — 
Not for loss of services.] — Under a contract made 
in Dec. 1914 between a Dock Board & a firm of 
shipbuilders, the latter were to build for the 
former a barge of special construction. In 
Feb. 1917, when the barge was nearing completion, 
the Admlty. requisitioned her, altering her con- 
struction for purposes of their own, 6c in Aug. 
1917 purchased her for the original contract price 
to be paid by them to the sliipbuilders. If the 
barge had not been roqmsitioned she would have 
been completed &- delivered to the Board in 
Apr, 1917. Owing to difficulties arising from the. 
war it was impossible for the Board to replace 
the barge by another of like construction in less 
than three years from the last-mentioned date, 
or^ at a cost less than tliree times the contract 
price of the original barge : — Held : (1) the Board 
were entitled to recover the amount of the differ- 
ence between the contract price of the original 
barge & the increased cost to them of replacing 
her ; (2) they were not entitled to any com- 

pensation for the loss of the services of the barge 
during the above-mentioned period of three years, 
the damage thereby caused being too remote.— 
He Mersey Docks & Admiralty Oomks., [1920] 
B K. B. 223 ; 90 L. J. K. B. 148 ; 123 J.. T. 462 ; 
36 T. L. R. 547 ; 15 Asp. M. L. C. 24, D. (J. 

625, — Ship injured by risk accepted by 

claimant — Admiralty receiving freight not liable 
for extra compensation.] — Crown op Leon 
(Owners) v. Admiralty Comrs., No. 520, ante. 

526. Under Indemnity Act, 1920 (c, 48), 

s. 2 (1) — Claim of owner not within Act — Juris- 
diction of court not transferred to Board of Arbitra- 
tion.] — (Certain ships were requisitioned in 1918, 
in respect of which the Admlty. had previously 
agreed wit-h their owner that if they were re- 
quisitioned they should be ijaid for at the market 
rate & not at the Blue Book rat-es. Tlie owner 
claimed in a petition of right to be paid the free 
market rate. The Admlty. claimed that the 
rates payable were fixed by an Ord. known as the 
limitation of Freights (French Ports) Ord. 1918, 
& in any event the matter was not witliin the 
jurisdiction of the Ct. ; — Held: (1) the terms of 
the Admlty. agreement were not a modification 
of the Blue Book rates within the meaning of the 
sched. to the above Act ; (2) the principles of the 
sched., being inconsistent with those terms, were 
not applicable to the suppUant^s claim ; (3) his 
claim for payment did not come witliin s. 2 (1) (a) 
of the above Act ; (4 ) the jurisdiction of the Ct. 
to deal with the mat/ter was not transfewed to the 
Board of Arbn. established by the above Act. 

Qu. : whether a breach of contract is an “ act, 
matter or thing done within the meaning of 
s. 1 of the above Act, & whether consequently 
the Act has any application to a breach of contract 
at all. — ^Brooke v. R., [1921] 2 K. B. 110; 90 


L. J. K. B. 521 ; 125 L. T. 183 ; 37 T. L. R. 
375. 

Annotation: — A$ to (^ Apwvd. Royal Mall Steam Packet 
Co. t>. R. (1921), 37 T. L. K 897. 

See^ also. No. 531, post. 

Loss of or injury to requisitioned ship — Due to 
compliance udth Admiralty regulation — “ War 
risks.*^ — See Insurance ; Shipping & Naviga- 
tion. 


Sub-sect. 8. — Requisition of War Material, 

BTC. 

527. Defence of Realm Consolidation Act, 1914 
(c. 8), s. 1 (1) — Regulation empowering taking 
possession of war material, food, forages 6c articles 
for production thereof — Whether ultra vires.] — 

Reg. 2B of Defence of the Realm Regulations, 
which gives power to the Army Council to take 
possession of any food & any articles i*equired for 
the production thereof, is within the power given 
to His Majesty in Council by s. 1 (1) of Defence of 
the Realm Consolidation Act, 1914 (c. 8) to make 
regs. for the purpose of securing the public safety 
& defence of thereahn, & is therefore not ultra vires. 
On Aug. 17, 1916 the Army Council delivered to 
a firm of raspberry growers a requisition requiring 
them to place at the disposal of the Army Council 
a quantity of raspberries to deliver same to 
such persons & in such amounts as the Director 
of Army Contracts might direct, '^riie raspberries 
requisitioned were in substa-nce gathered after the 
date of the requisition : —Held : ( 1 ) reg. 2B con- 
templated the separate existence, as chattels, of 
the articles to be taken possession of & did not 
give the right to take possession of growing crops ; 
(2) as the requisition upon its true constiTiction 
was a notice of intention to t-aki^ possession of t he 
raspberries when gathered it was within the 
powers given by reg. 2B ; (3) an exercise of the 
powers under tliis reg. for the inirpose of pro- 
curing a substantial quantity of a necessary 
supply for the use of the troops was an exercise 
of the powers for securing the public safety 
defence of the realm. — Lh^'on, \jvt>. v. Ford, 
[1917] 2 K. B. 647 ; 86 L. .1. K. B. 1211 ; 116 
L. T. 632 ; 33 T. J.. R. 159 ; 15 L. G. R. 699. 
Annotations: — As to (3) Reid. Briglitman v. Tale (1919), 35 
T. L. H. 209; Hudson’s Bay Co. v. Matduy (1920), 3(J 
T. L. R. 109. Gciuirallu, Mentd. Uurnoy v. HougJiton 
(1920), 123 L. T. 706 ; Nowcaeile Breworios v. H., [J920] 
1 K. B. 854 ; Shutler v. Rolfo (1920), 36 T. L. K. 828. 

528, Exercise of powers for procuring 

substantial quantity for troops — Public safety 6c 
defence of realm.] — Lipton, JjTd. v. Ford, No. 
527, ante. 

629. — Whether growing crops In- 

cluded.] — Lipton, Ltd. v. Ford, No. 627, ante, 

530 , Price for goods requisitioned — 

By whom determined.] — Reg. 2B of Defence of the 
Realm Regulations made under Defence of the 
Realm Consolidation Act, 1914 (c. 8), s. 1, provides 
that “ it shall be lawful for the Admlty. Aiiny 
Council or Air Council or the Minister of Munitions 
to take possession of any war material food forage 
6c stores of any description & of any articles 
required for or in connection with the production 
thereof. Wherti any goods, possession of which 
has been so takc^n, aix? acquired by the Admlty. 


PART XIll. SECT. 3, SUB-SECT. 8. 

m. What, amounts to requisitionr- 
Whether presumed in absence of inten- 
tion to seize ,] — Durluif war, a horse 
beloiudng to pUt., a British subject, 
was seised by the military Sc taken into 
a protection camp. No receipt was 
given to show that the property was 


being duly requisitioned. When the 
liorso was seized pltf. was a rebel, 
unknown to the milltai'y. There was 
no evidence of any intention by the 
military to requisition the horse for 
military use; — Held: (1) in the 
absence of evidence of snob intention, 
the ot. would not presume requisition 
from the foots that the horse, after 


seizure, had come Into the possession 
of a remount olhcer, who had branded 
him with the military brand, had boon 
used for military purijoses, &; that pltf. 
had been a rebel ; (2) the ownership 
in the horse belonged to pltf. — 
Johnson v. Van deb Walt (1903), 
13 O. T. R. 931.— 8. AF. 
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Armv Council or Air Council or the Minister of 
Munitions the price to be paid in respect thereof 
shall, in default of agreement, be determined by 
the tribunal by which claims for compensation 
under these re^iilations are, in the absence of any 
express provision to the contrary, determined/* 
It also provides that regard may be had in deter- 
mining such price to other considerations than 
the market value of the goods : — 

Held : (1) the reg. so far as it purports to deprive 
persons whose goods are requisitioned by the naval or 
military authorities of their right to the fair market 
vfdue & to a judicial decision of the amount is ultra 
vires; (2) it is an established rule that a stat. 
will not be read as authorising the taking of a 
subject’s goods without payment unless an inten- 
tion to do so be clearly expressed, this rule 
applies no less to partial than to total confiscation, 
& a fortiori to the construction of a stat. delegating 
legislative powem. — N ewcastle Brewbuies, Itto. 
V. R., [1920] 1 K. B. 854 ; 89 L. J. K. B. 392 ; 
123 L. T. 58 ; 84 J. P. 125 ; 36 T. L. R. 276 ; 18 
L. G. R. 781. 

Annotations : — As fo (1) Consd. Hudson's Bay Co. v. Moclay 

(1920), 3fi T. L. R. 409. Distd. Robinson v. R„ [1921] 

3 K. B. 183. Befd. A.-G. v, l)o Keysor's Royal Hotol, 

[1920] A. C. 508. 

631. .]~T]ie Food Con- 

troller i‘equisitioned C(irtain cattle feeding stalls 
under the Defence of Realm Regulations, but 
whether under reg. 2B. or reg. 2F. was doubtful. 
By reg. 2B. the price to be paid for goods taken 
thereunder was to be determined by the tribunal 
by which claims for compensation under the 
Defence of Realm Regulations were determined, 
but was not to exceed a certain maximum price 
fixed by an Ord. in Council. By reg. 2F. com- 
pensation for goods taken thereunder was to be 
paid as determined by an arbitrator taking into 
account the cost of production of the goods & a 
reasonable profit. The maximum price fixed by 
the Order in Council had been paid. 

The Defence of Realm Losses Commission refused 
to entertain a claim for compensation& the owners 
of the goods pres(jnted a petition of right claiming 
that f ile Food Controller had acted under reg, 2F., 
^ that they were entitled to compensation fixed 
by arbn. thereunder. The petition was dismissed. 
On .luly 22, 1920, the supxjliants gave notice of 
appeal. On Aug. 16, 1920, the Indemnity Act, 
1920 (c. 48), was passed. By s. 1 of that Act, 
I* No action or other legal proceeding shall be 
instituted in any Ct. of law in respect of any 
act done during the war before the passing of 
this Act if done in the public interest by a pei*son 
holding office under the Ci-own, & if any such pro- 
ceeding hfis been instituted, whether before or 
after the passing of the Act, it shall be discharged 
Ac made void ” : — Held: (1) the appeal was not 
a “ proceeding instituted ” within the meaning 
of that section ; (2) these words did not include a 
final judgment given before the pas.sing of the 
Act, & therefore the appeal well lay ; (3) the pro- 
visions of reg. 2B for fixing the price of goods 
taken tliereunder were not ultra vires ; (4) the 
suppliants were not precluded by that reg. from 
having the price of their goods fixed by the 
Supreme C*t. upon the terms of the reg. ; (5) the 
suppliants were entitled to payment for the goods 
at prices to be determined in accordance with 
reg. 2B & to an account of what was due to them 
on that basis. — Robinson Ac Co. v. R., [1921] 
3 K. B. 183 ; 90 L. J. K. B. 1177; 125 T.. T. 675 ; 
37 T. L, R. 698, (]. A. 

532. Whether provisions for 

determination of ultra vires.] — Newcastle 

Breweries, Ltd. v, R., No, 530, ante. 


583, ,j — R obinson & Co. 

V. R., No. 631, ante. 

684. Whether applicable to requisition 

of timber of foreign company on British ship in 
foreign port — Requisition good under right of 
angary.] — Plifs., an Egyptian co., in June, 1914, 
chartered a vessel to carry from F. to A. a cargo 
of timber of which they were the owners. By 
reason of the outbreak of war the vessel was not 
able to complete her voyage, Ac she put back into 
a Finnish port. In 1915 plifs. paid her ownei’s 
certain sums in consideration of her remaining in 
t/lmt port until she could proceed to Alexandria 
without war risk. In 1917 while the vessel was 
still in I^lnnish tonitorial watei's the British 
Ministry of Shipping requisitioned her Ac the 
cargo cxentually arrived in England. Deft., the 
Controller of Timber Supplies, then took possession 
of her without pltfs.' consent. In an action for a 
declaration tliat the requisition of the timber was 
ultra vires &; that, if deft, kept it, he must pay for 
it, deft, alleged that the requisition of the timber 
was justified (a) under reg. 2B of Dcfimcc of the 
Realm Regulations. (6) under the right of angary : 
- —Held : (1 ) reg. 2B had no application to the 
case ; (2) the requisition of the timber was good 
under tlie right of angary Ac full compensation 
must be paid to pltfs. — Commehcial Ac Estates 
Co. OP EaYi»T v\ Ball (1920), 36 T. L. R. 526 ; 149 
L. T. Jo. 340. 

Annotation: — OenerallVy Mentd. Robinyon v. R, (1020), 36 

T. L. R. 773. 

535, Appeal by owners Instituted 

before Indemnity Act, 1920 (c. 48) — Not “ proceed- 
ing instituted ” within Act.] — R obinson Ac Co. a. 
R., No, .531, ante. 

See, alsOf No. 526, a7ite. 


Sub-sect. 9. — Rrstkicttons on Building. 

536. Under Defence of Realm Consolidation Act, 
1914 (c. 8), s. 1 (1) (e)— Regulation prohibiting 
building or construction work when total cost 
exceeding £500 — Whether ultra vires.] — An order 
made by the Miiii.ster of Munitions under reg. 8E, 
of Defence of the Realm (Ooitsolidation) Regula- 
tions, provided that no peison should, without a 
licence, carry on any building or construction work 
except where the total cost of the completed work 
in contemplation did not exceed £500 Ac the use 
of constructional steel was not involved : — Held : 
such order was witliin the powtjrs conferred by 
s. 1 (1) (^)of the above Act. — Public Prosecutions 
Director v. Ford (1918), 35 T. L. R. 206, D. 0. 
Antwtaiions : — -Folld. Brightmau v. Tate, [1919] 1 K, B, 

463. Refd. ShuUor v. Rolfe (1920), .36 T. L. R. 828. 

537. .] — By reg. 8E of Defence 

of the Ketilni (Consolidation) Regulations, 1914, 
as amended to May 31, 1917, it was provided 
that ; “It shall be lawful for the Minister of 
Munitions by order to regulate or restiict the 
carrying on of building Ac construction work as 
hei’oinafter defined, Ac by such order to prohibit, 
subject to such exceptions os may be contained 
in tiio order, the carrying on of sucli work without 
a licence from the Minister.” On July 14, 1916, 
an order was made by the Minister of Munitions 
that on Ac after .July 20, 1910, no person should, 
without licence from the Minister of Munitions, 
commence or carry on :iny such building or con- 
struction woi*k as therein defined, with a proviso, 
that where tlie total cost, of the whole completed 
work in contcuiplatioii did not exceed £500 the 
licence of the Minister of Munitions should not be 
required : — Held : the reg, Ac Ord. were infra 
vires & valid, — ^B riohtman Ac Co, v. Ta'ie, [1919] 
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Constitutional Law. 


Sect 3. — Defence of the Realm: Sub-sects, 9, 10, 11, 
12, 13 €£'14 

1 K. B. 403 ; 88 L. J. K, B. 921 ; 120 L. T, 512 ; 
35 T. L. B, 209. 

Annotations .•—Retd, Shutlor v. RoHo (1920). 36 T. L. R. 
828. Mentd. Whltham & Buttorworth v. Lindley (1920), 
37 T. L. K. 75 ; He Mahmoud & ispahaid, [1921 J 2 K. B. 

I X 

EfTect of restrictions on contracts.] — Buii..ding 
Contracts, Enginekiis & Architects, Vol. VII., 
pp. 402, 403 ; Kos. 282-287, <&, generally ^ Con- 
tract. 


540. 


Evidence of hostile intention.] 


Sub-sect. 10. — Restrictions on Personal 

Freedom. 

538. Prerogative of Crown to imprison alien 
enemy — Court has no Jurisdiction to interfere with 
exercise of.]— The Crown is entitled in the exercise 
of its prerogative to imprison an alien enemy, & 
the K. B, l)iv. has no jurisdiction to interfere with 
the exercise of the prerogative. An alien enemy 
resident in the United Kingdom, who, in the 
opinion of the Executive Govi., is a person hostile 
to the welfare of this country S. is on that- account 
int(jrned may properly be described as a prisoner 
of war although not a combatant oi* a spy, & an 
applicaf/ion by him for a writ of habeas corpus will 
be refused. — li. v. Vine Strkict Potjck Station 
Superintendent, Ex p. Eiebmann, ri91()J 1 K. B. 
20H ; 85 J.. J. K. B. 2J0 ; 113 L. T. 971 ; 80 J. P. 
49 ; 32 T. L. R. 3 ; 25 (^ox, (\ C, 179, T). C. 
Annolaivmtt Consd. Sehafl’cuiu.s r. (Joldbcitr, [19Uij I K. B. 

Folld. R. V. Knockuloe Camp, Ex y, Eormaii (1917). 

87 L. ,T. K. B. 43. Distd. Stoeck r. Public Truntec, 

2 Ch. 67. 

.]■ ASVc,afao, Aliens, Vol. 11., p. 198, No. 5 

539. Internment of British subject — Under 
Defence of Realm (Consolidation) Regulations, 1914, 
reg. 14B— Regulation not ultra vires — Naturalised 
British subject.]— By Defence of the Realm Con- 
solidation Act, 1914 (c. 8), s. 1 (1), His Majesty in 
Council had power during the continuance of tlie 
war to issue regulations for securing tlie public 
safety the defence of the, realm. By reg. 14 B, 
of Delence of the Realm (Consolidation) Regula- 
tions made under the above Act “ Where on Die 
rer*oimnendation of a competent- naval or militajy 
authority or one of the advisory commit-toes 
liorcinafier mentioned it appears to tJie Secretary 
of State that for securing tlie public safety or the 
defence of the realm it is expedient, in view of the 
hostile origin or associations of any person, that 
he shall be subjected to such ohJigations A restiic- 
tions as are hereinafter mentiorK'd, Die Secretary 
of Stat(i may by Ord. require that per.sou to ho 
iuterned in sucli ])lace as may be speciliiui in the 
Ord.”: — Held: (1) tiie reg. was not nltra. vires 
but was aut-liorised by Die express language of 
the stat . ; (2) a naturalised Hritisii subject who 
had been interned under the ng. was not entitled 
to a writ of habeas corpus addn^ssed to the com- 
mandant of the internment camp. — R. 
Halliday, [1917] A. C. 200; 80 J.. J. K. B. 
1119 ; 110 L, T. 417 ; 81 J. P. 237 ; 33 T. L. R. 
330 ; 25 (.^ox, C. C. 050, H. L. 

An^tuiiom: — As to (]) Refd. Ex p. Honsiii (1917), 33 
T. L. R. 527 ; Brigrlitmim v. Talo (1919), 35 T. L. K. 209 : 
Ernest v. Motropolikiu Police Comr. (1919), 89 li. J. K. B. 
i ? • Keysor’s Jloyul Hotel, De Keyser’s Royal 

Hot-el V. R., [lOIOJ 2 (-Ji. 197 ; (JJiestor i\ BatoHori, [19201 
I K. B. 829 ; EowJe v, Monscll (1920), 90 h, .1. K. li. 105: 
Hudson fi Bay Co. v. Mocluy (1920), 36 T. L. R. 409 : 
Robinson r. R. (1920), 36 T. L. R. 773 ; HJjuller Rolfo 
(1920), 36 T. L. Jb 828 ; Hrudy v. Gibb (J92J ), 37 T. L. R. 
975. Uciicrallv, Refd. R. v. Brixton I'risou (Jovernor. 
Exp. 8anio, [191GJ 2 K. B. 742 ; Uumcv r. Hoiiirhtoii 
(1920). 123 L. T. 706 ; R. r. Leman Street Police C 
apoctor, Exp. VenjcolT. [19201 3 K. B. 72 ; R. v. Worm- 
wood Sorubba Prison Governor, [1920] 2 K. B. 305. 


The ct. refused a rule nisi for a wiit of habeas 
corpus in the case of a British subject who had 
been interned under reg. 14B, of the Defence of 
Realm (Consolidation) Regulations, 1914, as there 
was evidence on which the Home Secretary could 
reasonably come to the conclusion that appet. 
had ho.stile associations . — Ex p. Howsin (1917), 
33 T. D. R. 527, C. A. 

Registration, internment & other restrictions on 
aliens.] — See Aijens, Vol. II., p. 197, Nos. 554, 
et seq, 

Allen enemy in time of war.] — Sec Aliens, 
Vol. II., p. 139, Nos. 144 ei seq, 

541. Prohibition from residing in or entering 
particular locality — Under Defence of Realm (Con- 
solidation) Regulations, 1914, reg. 14 — Order by 
competent military authority on honest sus- 
picion ” — When legality of order questioned by 
court.]— Reg. 11 of Defence of the Realm (Con- 
solidation) Regulations provides that whore a 
pei'son is suspected of having acted, or of being 
about to act in a manner prejudicial to the public 
safety or the defence of the realm, & it api>eai*s 
to the competent military authority that it is 
do.sirable that such pei*son should bo prohibited 
from residing in or entering any locality, the com- 
petent military authority may by order prohibit 
Iiim from residing in or entering any area which 
may be specified in the order Held : ( I ) where 
Die h^galit y of an order made under this regulation 
is called in question, the ct., in the absence of 
evidence that the military authority did not 
honestly susfiect the person to whom the order 
was directed, will not interfere to protect such 
pcEson ; (2) the ct. cannot enquire whether the 
grounds upon whicli the military authority sus- 
pected such person were reasonable. — R. vi 
Denison, /i\r /;. Nagai.e (1919), 85 Ji. .1. K. B. 
1714 ; 115 \u T, 229 ; 80 ,1. B. 421 ; 32 T. L. R. 
528 ; 00 Sol. .lo. 527 ; 14 L. G. R. 1088, D. (J. 

Annoiaiion Ocnxrully, Consd. Roniifeldt v. PhillipB (1918), 

35 T, L. R. 46. 

542. Onus of proof on person 

impugning order.] — An order may be made under 
reg. 14 €)f Defence of Die Realm (Consolidation) 
Regulations prohibiting a pei*son from re.siding 
in a particular locality where t-lie comjiet-ent- 
military auDiority lione.stly susjiects liini of being 
about to act in a manncT lire judicial to the public 
safety, where a person impugn.s such an ojdcr 
the burden is on liim to prove that Du' military 
authority did not honestly .suspect him.— Honn- 
FEI.DT V, riiiLLiPs (1918), 35 T. L. R. 40; 82 
J. B. Jo. 480, (’. A. 

AnmAaiion : — Refd. Slaitlcr v. Rolfe (1920), 36 T. li. R. 828. 

543. Arrest without warrant — Under Defence 
of Realm (Consolidated) Regulations, reg. 55— 

“ Behaviour "" prejudicial to public safety— Not 
restricted to matters actually witnessed.] — Reg. 55 
of Defence of the Realm ((Jonsolidation) Regula- 
tions provid(‘d that any police constable, officer 
of customs, or any other p()rson authorised for 
the purpose by tlie competent naval or military 
aut liorit-y , might arr(‘st without warrant any pei*soii 
whose behaviour was of such a nature as to give 
r<‘asonable grounds for suspecting that he liad 
acted or was acting in a manner iirejudicial t-o 
tile jniblic safet y or who wiis susjiected of having 
committed an oiTi*iic<‘ a-gainst tiio.se regulations : — 
Held: the word “behaviour” included all acts 
of which tin; compett'iit naval or military authority 
might be credibly informed, was not re.stricted 
to mat tei*s actually witnessc'd by the person giving 
such inf oiination.— Michaels v. Block (1918), 
34 T. L. R. 438. 
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Sub-sect. 11. — Kestiuctions on Trading with 

THE Enemy. 

See Aliens, Vol. II., pp. 162 -188, Nos. 330-512. 


Sub-sect. 12. — Kestiuctions on Trade imposed 

BY Statute. 

See Trade & Trade Unions. 


Sub-sect. 13. — Restrictions on (Communication 
OR Publication op Information useful to 
THE Enemy. 

544. Defence of Realm (Consolidation) Regula- 
tions, 1914, reg. 18 — Not ultra vires.] — Appci., a 
newspaper reporter, dispatelied from J^orllaiid to 
newstjapei*s in London telegrams giving informa- 
tion as to the sinking of a German submarine 
whicli would have been of ser\’ice to the enemy. 
He knew the telegrams would go through the 
I’ress Bureau, &. supposed the oflicials would strike 
out anything undesirable. The telegrams were 
stopped by the l*ress Bureau A the information 
never appeared in any of tlie newspapers. Appct. 
was convicted under reg. 18 of the regulations 
made under the Defence of Realm Consolidation 
Act, 1914 (c. 8), s. 1 (1). On an application for 
a ccriiorari to quash the conviction on the ground 
that the regulation was ultni vires the con- 
viction bad ; — 7ie/d ; the regulation was not 
iillra vires the justices were Justified in con- 
victing.— A’a; p. Dyson (1915), 31 T. L. R. 425, 
D. (/. 

545. — Communicating information to 

enemy - Whether information true or false im- 
material.]— By ivgs. 18 57 of the Defence of 

Itealm ((^msolidation) Regulation.s, made under 
the Defence of Realm (Consolidation Act, 1914 
(c. S), it w^as made jui olVene.e triaiile by (^ourt- 
martial to attimipt without lawful authority to 
communicate, to the enemy military information 
calculated t/O be or which might bti us(*ful to the 
enemy. A a person found guilty of this offencur was 
liable to penal servitude* for life or any less punish- 
ment, or, if the ct-. found t hat the offence was com- 
mitted with the intention of assisting the enemy, 
lo sulTer death or any less punishment. By the 
Defence of Realm (Amendment) Act, 1915 (c. 34), 
s. J , the oll’ence was made triable by a civil court 
with a jury. 

Applt. was indicted for attempt big to com- 
municate military information to the enemy with 
the intention of assisting the enemy, the averment 
as to the intent b(‘ing cmitained in the same 
count as the charge of the attempt. Tlie question 
of intent was left to the jury, tiiey being directed 
that it made no dilforence whether tlie information 
sent by applt. was true or untrue, & applt. was 
convicted of committing the olTenc<* with intent 
to assist the enemy: — Held: (1) the averment 
as to intent was rightly inserted in the count 
charging the attempt ; (2) the question of intent 
was a question of fact & was rightly left to the 
jury ; (3) it was immaterial wliether the informa- 
tion communicated by the applt. was true or false. 


— R. V. M. (1915), 32 T. L. R. 1 ; 11 Or. App. Rep. 
207 ; 79 J. P. Jo. 508, C. 0. A. 

646. Form of indictment.] — An in- 

dictment under regs. 18 & 48 of the Defence of 
Realm (Consolidation) Regulations, 1914. for 
attempting to communicate naval & military 
information to the enemy : — Held : not vitiated by 
inserting in each count the words “ with the 
intention of assisting the enemy.*’ — R. v. Kuep- 
PERLE (1915), 31 T. L. R. 401. 

647. “Press offence” — Communication 

of information for publication in newspaper — Not- 
withstanding use of words “ for private Informa- 
tion.”] — Reg. 18 of the Defence of Realm (Consoli- 
dation) Regulations, 1914, makes it an offence for 
any person to communicate or attempt to elicit 
any information with respect to the movement 
numbers description condition or disposition of 
any of His Majesty’s Forces. Under reg, 56 (13), 
if the offence against the regulation appeal's to 
the Director of Public Prosecutions to be a “ press 
offence ” (he cixsc, instead of being referred to the 
competent naval or military authority, must bo 
referred to the Director of Public Prosecutions to 
determine whether the case shall be proceeded 
with. “ Press offence ” was defined as “ (ho 
publication or at.tcmx)ted imblication or com- 
munication or attempted communication for 
publication in any newspaper or other periodical 
of any information in contravention of the pro- 
visions of these regulations.” 

The editor of a provincial newspaper in the 
couree of a conversation over the telephone with 
a London press agency said : ” For private 

information. Putting a lot of troops at Deal &: 
Handwich all day ; arriving all day ; several 
thousands ; expect some liveliness on sea.” 
Proceedings were taken against him under reg. 18 
by the competent military authority without the 
matter having been referred to the Director of 
Public Prosecutions, hut the justices dismissed the 
information : — Held: (1) it was a communication 
or attempted communication of information for 
publication in a newspaper notwithstanding the 
use of the words “ for j^rivate information ” ; 
(2) the alleged offence was a ” press offence,” & 
the case ought t-o liave been referred to the 
Director of I’ublic Prosecutions before the pro- 
ceedings were instituted ; (3) if it were possible 
on irivestigalioii that au alleged offence against 
the regulations might turn out to be a press offence 
the matter must be referred to the Director of 
Public Ih’oseoutions to decide whell)er or not 
proceedings should be instituted. — Fox r. Spicer 
(1917), 86 L. .1. K. B. 580 ; 110 L. T. 86 ; 81 J. P. 
71 ; 15 L. G. K. 151, 1). V, 

648. — Reference to Director of Public 

Prosecutions — As to Institution of proceedings.] — 
Fox V, Spiceb, No. 517, ante. 


SuB-sE(vr, 11 . — Sei7A7J{k and Destruction op 
pjtoi 1 1 BITED DoCU3I10NTS. 

549. Defence of Realm (Consolidated) Regula- 
tions 1915, regs. 27 & 51 A — Whether ultra vires.] 

N. was summoned with several other i)ersons under 
reg. 51 A of the Defence of Realm (Consolidated) 


PART XIIl. SECT. 3, SUB-SECT. 13. 

n. lV(tr Prccaulions Hcunfidions, 
lyitj. irg. ‘iSA- •7V; irhat matters 
applicable -Boiul Jklv belief lhal matters 
71 -oi wiihin regulation -No defcnix,] - 
Held: (1) the matterH to which the 
above regulation applicH are not 
limited to mattorti tjusdem generis with 


tJio Hiihjeots ifKMitioiUHl in regs. lU or 
‘JH (‘J) whore a rorsoji Jias inihlislitMl 
niatler which rolates to tlio war, it 
is not a (jcfcnco lo a. proBOciit ion for 
fttihire to coinjiJy Avitli an order 
ffivoii under the rogulatiou, tlmt deft. 
bond fide believed that the matter 
publiHlied did not come within the 
toruia of the rt^ulatiou. — Boss v. 


K (U)IG), 22 C. L. K. 107. 

AUS. 

PART XIIl. SECT. 3, SUB-SECT. 14. 

o. Defence of Itealm {Consoli- 
dated f liegulations, 101.5, repa. 51 d’^ 51 a. 
— All documents seized not seditious — 
No bar to stay of action for damages dr 
return of <locumewls.y—V\tt**s premises 
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Constitutional Law. 


Sect. Z.-— Defeme of the Realm: Svb-aects. Id. 15, 16 
'' 17. Sects. 4 cfc 5.] 

Ilegulationsy ^ 1915, to show cause why certain 
printed publications of which he waiS the owner, 
& which were prohibited by reg. 27, should not 
be destroyed or otherwise disposed of. The pro- 
ceedings were held in camera & an order was made 
for the destruction of the documents. N. applied 
for a rule nisi for a writ of certiorari to bring up 
the order for the purpose of having it quashed, on 
the ground, (a) that the provision in reg. 51 A for 
the hearing of proceedings in camera was ultra 
vires f (2) that the order was bad, as it did not 
specify the exact breach of the regulations com- 
mitted by N . nor the exact publication in respect 
of which it had been committed: — Held: (1) 
reg. 51 A, in providing for the hearing of proceed- 
ings in camera was inira vires <te, in view of the 
object of the Defence of Realm Consolidation Act, 
1914 (c. 8), & the Regulations made thereunder, 
reasonable; (2) the order was good.— A'a; p. 
Nohman (1915), 85 D. .1. K. B. 203 ; 114 L. T. 
232 ; 80 J. R. 15(i ; CO Sol. Jo. 90 ; 25 Cox, C. C. 
263, D. C. 

560. .] — Regs. 27 & 51 A of Defence 

of the Realm (Consolidation) Regulations made 
under Defence of the Realm Consolidation Act, 
1914 (c. 8), s. 1, & dealing with the spreading of 
prejudicial reports & with the seizure & destruction 
of prohibited documents are not ultra vires. — 
Nohman v. Mathews (1916), 85 L. J. K. B. 857 ; 
114 L. T. 1043 ; 32 T. L. R. 303 ; 80 J. P. Jo. 
100, D, C. ; OH appealy 32 T. L. R. 369, C. A. 

551. Order for destruction of documents — 

Not specifying exact breach or exact publication— 
Good.! — P* Nohman, No. 519, ante. 


Sob-sect. 1.5.— Manufactuhe and op 

Munitions of War. 

See Royal P'ohces. 


Sub-sect. 10. — Effect op Wah IjEgislation on 

Contracts, 

See Building Contract.^, Engineers, & 
Architects, Vol. VII., pp. 402, 403, Nos. 282- 
287, ct', generally y Contract; Shipping A 
Navigation. 


Sub-sect. 17, — Other Restrictions and Powers. 

562. Spreading reports prejudicial to recruiting 
— Triable by court of summary jurisdiction — 


Though offence not committed within six months 
of date of hearing — Summary Jurisdiction Act, 
1848 (c. 43), s. 11 not applicable.] — ^By reg. 27 of 
Defence of the Realm (Consolidation) Reg^ations 
it is an offence for any person to spread reports 
intended or likely to prejudice the recruiting of 
Bis Majesty’s Forces, & by reg. 56 a person charged 
with an offence against the regulations may be 
tried either by a ct. -martial, or by a civil ct. with 
a jury, or by a ct. of summary jurisdiction. A 
person was charged before a ct. of summary 
jurisdiction with an offence under reg. 27 of the 
Regulations : — Held : (1 ) the limitation imposed 
by s. 11 of the above Act had no application, & 
the ct. had jurisdiction to deal with the case 
although there was no evidence that the offence 
had been committed within six months of the date 
of the hearing. — Kaye v. Cole (1916), 86 L. J. K. B. 
1084 ; 115 L. T. 783 ; 81J. P. 3 ; 33 T. L. R. 30 ; 
25 Cox, C. 0. 573 ; 15 L. G. R. 45, D. C. 

553. Restriction on use of ** motor spirit ” — 
Defence of Realm (Consolidation) Regulations 1914, 
reg. 8G.] — -Reg, 8Q of Defence of the Realm 
(Consolidation) Regulations, 1914, prohibits the 
use for certain purposes of motor spirit, & provides 
that the expression “ motor spiiit ” shall have the 
same meaning as in Part VI., s. 84 (7) of the 
Finance (1909-10) Act, 1910 (c. 8). 

Applts. were convicted by justices und(;r 
rog. 8G of using motor spirit winch admittedly 
came witliin the definition of “ motor spiiit ” in 
the Finance (1909-10) Act, 1910 (c. 8), Pt. VI., 
s. 81 (7). There was no evidence before the 
justices that the liquid w^as inflammable at a 
temperature of less than 73*^ Falir. or at any otlier 
I temperature : —Held : the conviction was right, 
since there was no provision in the Financci 
(1909-10) Act, 1910 (c. 8), that the word “in- 
flammable ” meant inflammable at or below any 
particular temperature. — Llandudno Motor k 
Garage Co. v. Guest (1917), 86 L. J. K. B. 88(5 ; 
116 L. T. 597 ; 81 J. P. 157 ; 15 L. G. R. 523, 
D. C. 

See, further, (Street A Aerial Traffic. 

Restriction on use of powerful motor lamps.] — 
See Street Aerial Traffic. 

554. Paper Restriction (Posters & Circulars) 
Order, 1918- Advertising circular’* of tipster — 
What amounts to.] — By paragraph 8 of Paper 
Restriction (Posters & Circulars) Order, 1918, 
“ lu this Order the expression ‘advertising 
circular ’ includes advertisements of any descri^j- 
tion other than postei*s issued gratuitously & 
printed or writt.en on paper cardboai'd or other 
similar material A of which advertising is the main 
& not merely an ancillary purpose.” By jiara- 


wero entered under the above regu- 
lations by deft., u police inspector, 
& documents therein were seized & 
taken away by liim. Pltf. issued a 
writ claiming damages, an injunction, 
& 8 return of the documents seized. 
Deft, applied to Jiave the action stayed 
on the prround that it was frivolous 
& vexatious & an abuse of the process 
of the ct.: -Held: (1) the fact that 
all the documents seized wore riot 
seditious would not bo suflQoicnt to 
prevent the ct. from staying the 
action whore the great bulk of them 
wore clearly of a seditious & inflam- 
matory kind ; {2) deft, liad acted 

within the powers conferred by rog. 61, 
& the action must be stayed. — ^AI aire 
Nio SIIIUBLAIOU V. Lovk (HH9), 
63 I. L. T. 137.— IR. 

PART XIH. SECT. 3, SUB-SECT. 17. 

p. Spreading reports prejudicial 
to recruUinif — Triable by court of 
Bummary jurisdiction — Rules under De- 


fence of India Act .} — A person in M., 
who, in contravention of rules under 
Defence of India Act, dissuades any 
one from entering into His Majesty’s 
military service, is guilty of an offence 
tliough the remainder of tho Act is 
not brought into operation in the 
province. — Eanuabami Piw.ai r. Kino- 
Empehor (1919), I, L. R. 42 Mad. 69.— 
IND. 

q. War Precautions Act. 

1914-1916 — War Precautions Regula- 
Horn. 1915, reg. 28 (1) (6}— Whether 
ultra vires .] — The above Act so far os 
it deals with tho rocruIl-Jng of forces 
for service outside Australia is not 
ultra vires. Tho above roguIuUon, 
which proliiblts under a penalty the 
making In any circular or other 
printed publication of statements 
likely to prejudice the rocTuiting, etc., 
of any of His Majesty’s Forces is 
within B. 4 (1) (1) of above Act. — 
aiuKBaiDioK V. Auhton (1918), 26 
C. L. R. 606.— AUS. 


s. Restriction on use of motor 
spirit — Motor tSpirit (Vonsolidation) <i& 
Gas HeMriction Order. 1918 — “ Journey 
conveniently accomplished otherwise.’*}—^ 
UooKRS V . Howman, [1918] S. C. (J.) 
88.— SCOT. 

t. ‘ — “ Motor vah ” 

Hire car.**] -Held : the owner of a 

“ motor cab ” who used it to convey 
a person to a railway station beyond 
the limits within which it w'as entitled 
to ply as a “ motor cab,” was not 
guilty of a coTitraventiou of the above 
Order, for the motor was being used on 
that (occasion as hire oar.” 

Cliclland V . Au(jfiinALi>, 11918] S. C. 
(J.) 111. -SCOT. 

554 i. J*aper Ifcslrietion il*oslers t£.’ 
Circular) Order 1917 - “ Advetiising 
circular ” — What amounts to — TAability 
of bookrnaker for causing football 
coupons to he printed, y—undev the 
above order: — Held: (1) football 
betting coupons, sent by a bookmaker 
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Part XIII. — ^Thb Crown in relation to War and Peace. 


graph 17, “ No adverbisiug circular shall be 
despatched by or on behalf of any tipster whether 
in connection with a game sport or otherwise/* 

Applt., who was a tipster within the meaning 
of paragraph 17, despatched to ten persons who 
owed him money for tips on horse races a typed 
document & nine copies taken on a duplicating 
machine, asking for the money & also referring 
to his business generally. On an information 
against applt. for despatching an advertising 
circular on behalf of himself, a tipster, in con- 
nection with sport, the justices found that the 
document was primarily a circular issued for the 
purpose of advertising applt. *s business of a 
tipster, & was therefore an advertising circular, 
& they convicted him : — Held : the conviction 
must be affirmed, as the document had been sent 
to several persons & was therefore a circular, & 
as there was evidence on which the justices could 
And that advertising was its main object. — 
Oashmorb V, Smith (1919), 83 J. P. 157; 35 
T. JL. R. 372 ; 17 L. (1. K. 344, 1). C, 

555. Notice under Defence of Realm Regulations 
reg. 2M. — Requiring grass field to be ploughed up 
— No Justification for ploughing public footpaths 
across field.] — A notice under reg. 2 M of Defence 
of the Realm Regulations requiring a grass field 
to be i)loughed up is not a justification for plough- 
ing public footpaths running across the field. — 
Dennis Sons, Ltd. v. Good (1918), 88 L. .1. K. B. 
388 ; 120 L. T. 88 ; 83 J. P. 110 ; 35 T. L. R. 
93 ; 17 I.. G. 11. 9, D. C. 

556. Forged document of foreign government — 

Sufficiency of certificate of competent military 
authority — Jurisdiction of magistrate — Defence of 
Realm Regulations, reg. 45 (1).] — Deft., a 

Russian, produced to a police ofticer a document 
wliich purported to be his Russian birth certificate. 
The document was examined at the Russian 
consulate the police ofiicer was there informed 
that it was a forgery. The police officer reported 
to Scotland "f’ard that deft, appeared to have 
infringed reg. 45 (1) (ccc) of Defence of the R('alni 
Regulations in liaving in his possession a foj’ged 
document so nearly resembling a c<*rtilicate issued 
by a foreign Govt, as to be calculated to deceive. 
The case was referred to tlie compel (*nt military 
authority in accordance with reg. 5(5 (3), to 
investigate Ac determine whether tlie offence was 
such as could adequately be tried by a ct. of 
summary jurisdiction. The competent military 
authority gave his written authority certifying 
“ that I have investigated the abov(* case & have 
determined that it is to be xjrocecded with. A: liave 
further determined that it Ls an offence of such 
a character that it can adequately be dealt with 
by a ct. of summary jurisdiction.** Deft-, was 
brought before the magisti’ate & charged with 
“ having in his y)oss(\ssion on May 23, 1918, at 
Vino Street Police Station, W., without lawful 
authority or excuse a document so nearly re- 
sembling a certificate issued by a foreign Govern- 
ment as to be calcidated to deceive, against 
reg. 45 (1 ) (ccc) of Defence of the Realm Regula- 
tions.** The certificate of the competent military 
authority was produced to the magistrate, but 
the magistrate took objection to the form of the 
certificate on the ground that it did not define 
the offence wliich the competent military authority 
had investigated so as to enable the magistrate 


to identify the case before him as the one which 
the competent military authority had considered : 
— Held : the certificate of the competent military 
authority was primd facie evidence that the pro- 
visions of reg. 50 (3) had been complied with, & 
was sufficient to give the magistrate jurisdiction 
to hear the case ; (2) there was no merit in 

the objection taken by the magistrate ; (3) the 
rule for a mandamus directing him to hear the 
case must be made absolute. — R. v. Mead & Fox, 
Ex p. Public Prosecutions Dirbci’Or, ri918] 

2 K. B. 800 ; 88 L. . 1 . K. B. 98 ; 119 L. T. 314 ; 
83 .1. P. 1 ; 35 T. L. R. 4 ; 02 Sol. Jo. 703 ; 10 
L. G. R. 830, I). C. 

557. Restriction on change of name — Regulation 
discriminating between naturai born & naturaiised 
British subjects — Whether ultra vires.] — Ernest v. 
Metropolitan Police Comr., No. 489, ante. 

See, further, At.iens, Vol. II., pp. 197, 198, 
Nos. 5.54-503. 

558. Restriction on use of current gold coin — 
Regulation providing for forfeiture of goods ” in 
respect of which offence committed — Forfeiture of 
money included.] — Reg. 58 of Defence of the 
Realm Regulations j^rovided that where a i)erson 
was convicted of an offence against the regula- 
tions by a ct. of summary jurisdiction the ct. 
might, in addition to any other sentonee which 
might be imposed, order that any goods in resi:)cct 
of which the offence had been committed be for- 
feited. 

A man was convicted under regs. 30E & 48 of 
doing certain acts preparatory to using £1,800 in 
gold otherwise than as currency, & an order was 
made for the forfoiturti of the £1,800 ; --Held : 
the money was “ goods ’’ within the meaning of 
reg. 58, & the order for forfeiture had beem rightly 
made. — R. v. Dickinson, Ex p. Newman, [1920] 

3 K. B. 552 ; 90 L. J. K. B. 140 ; 123 L. T. 71fi ; 
85 J. P. 24 ; 3(5 T. J.. R. 8(50 ; 2(5 Gox, C. C. (530 ; 
18 L. G. R. 057. 

Purchase of linseed oil without licence — Pur- 
chaser refusing delivery on ground that contract 
illegal by reason of his omission to obtain licence.] — 

See Contract. 

Trading in non-ferrous metals without licence.] — 

See Trade & Trade Cnions. 

Early closing of shops .] — See Faci'oiuks Ac 
Shops. 


Sect. 1. -ALIEN ENEMIES. 

Who , Jee Aliens, Vol. IT., pp. 139-145. 

Position of in time of war,] — A ijens, Vol. II., 
pp. 147-1(52. 

Position of under Treaty of Peace Act, 1919 
(c. 33).] — See Aliens, Suiiplemcnt, 

Re^stration, internment & other restrictions.] — 
See Aliens, Vol. II., pp. 197-198. 

Winding-up of enemy companies & partnerships.] 
— Sec Aijens, Vol. II., pp. 149-154. 


SiocT. 5. — BLOCKADE. 

See, generally, PJtiZE Law Ac Jurisdiction. 


; hi« ogrouts to regular customers & 
others who asked for them, several 
coupons being sent at a time, which 
could bo lianded by the recipient to 
Ids friends, wore ** advertislzig circu- 
lars ” ; (2) the bookmaker \riio had 


caused them to bo printed was guilty 
of an offence against the Urcler.- 
AIaokunna V. Dunn (1918), 55 Sc. L. R. 
022.— SCOT, 

a. Ministry of Transport Act, 1919 
— Power of Minister of Transport to 


fix free time for detention of railway 
waguons authorise charge for detention 
after free time — Right to arbitration as 
to reasonableness of free time or charge 
ca;cZiided.>— N orth British IIy. Co. v, 
Stbbl Co., [19211 S. C. 304.— SCOT. 
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Constitutional Law. 


Sect-^. — Blockade. Scct.i>. ParUn XlV.yXV.^XVl.t 
XVIII. <£: XIX. Sect. 1 ; Siib-sect. 1.] 

559. Declaration of~Act of high sovereignty— 
Not to be extended by subordinates.] — A declara- 
tion of blockade is a high act of sovereignty, 
^ a commander of a King’s ship is not to extend 
it. — The Henhick & Makia (1799), 1 Ch. Rob. 
146. 

AntKttatiom ■'RM. Northcoti^ r. iJoufflaH, The Franclska 
(1855). 10 Moo. P. C. a li7. Mentd. The Holla (1807), 
G Ch. Hob. 5 


Sect. 0. — PRIZE. 

See, generally i Prize Law & Jukisdtction. 

660. General rule.] — Prize is altogether a 
creature of the Crown. No man has, or can have 
anv interest but what lie takes as the mere gift 
of the Crown (Sir Wiixiam Scott).—The Elsebe 
(1804), 5 Ch. Rob. 173. . . ^ 

AnnoiatioTUi : — Consd. The Parlomoui Beige (187 9). 4 P. D. 
129. Befd. Alexander Wellington (1831). 2 Rubs. Sc M. 
,35. Mentd. The Derfflinger, FG^e. The Leda, 7?c 
American Meat. Paekei*8* Agreement, Pc Certain Swedish 
CoDDor. 119191 P. 264. 


Part XIV. — The Crown as the Fountain of Honour. 


Peerages & dignities generally, see Peeuages 
& Dignities. 

561. General rule.] — East India ('o. v. Sandys 
(Case of Monopolies), No. 47, ante, 

562. Power to create new dignities.] — The King 
may erect any name of dignity, which was not before. 
— ^/Vnon. (1611 ), 12 Co. Rep. 81 ; 77 E. R. 1359, 


563. No power to create quality of descent - 
Unknown to the law.] — T'he Crown cannot give t-o 
the grant of a dignity or honour a quality of 
descent unknown to the law. — WiLTBS’ Peerage 
Claim (1869), L. H. 4 H. L. 126, H. L. 

Annoiatio7i, Consd, Buckhurst Peerage (1876), 2 Api>. 
Cos. 1. 


Part XV. — The Crown in relation to Ports and Harbours. 


See, generally. Shipping &; Navigation ; Waters 
& Watercourses. 

564, Right of creation in Crown.V-No subject 
may instit ute or erect a common port without the 
charter of the King or a lawful piescription. — 
Newcastle (Burgesses) v. Ttnmouth (Prior) 
(1292), Hale’s De P()rtil)u.s Maris, PaH II., 
(Chapter vi. published in Hargrave’s Tracts, vol. 1, 
p. 79. 

Annotation: — Refd. Blundell v. Caitcrall (1821), 5 B. & Aid. 
268. 

565 , ,j — However commodious a place 

may be for the shelter of vessels, it will not. there- 
fore be a port, the e.stablisliinent of which must 
be by authority of the Crown. — Eorf:man r, 
AVihtstable Free Fishers & Dredgers (1H()9), 
L. R. 4 11. L. 266 ; 38 J>. .1. C. P. 315 ; 21 L. T. 
804 ; 31 J. P. 117 ; 18 AV. H. 1016 ; 3 Mar. L. C. 
337, H. J^. ; ajfg. 8. suh nom. AVujtstarlk Free 
Fishers v. Foreman (1808), L. R. 3 (’. I*. 578, 
Ex* Ch. 

Annot(iti(ynii : — Consd. H. v. Keyii (1876), 13 (on, C. C. 403. 
Refd. Douttby & Cad«by Main Colliorics v. Anson, [19111 

1 K. B. 171. Mentd. Brocon Markets Co. v. .Neath Sc 
Brecon Hy. (1872), L. H. 7 C. P. 555 ; Truro Corpii. v. 
Howe (1902), 71 L. J. K.. B. 971 ; A.-G. v. Humor, [191 3J 

2 Ch. 110. 

566 , Though soil property of subject.] 

The corpn. of E. had been for a long series of years 
in the receipt of port dues levied on goods imported 


at T., a .smaller port, member of the larger port 
of E. These dues were granted lo the corpn. of h]. 
by ancient cliarler. Neither the Crown nor the 
corpn. were at* any time ownei*s of Die soil of the 
port of T’. & no consideration for Dicm was shown : 
— Held: (1) Die Crown is entitled except where 
rights xu'cviously vested would be interfered with, 
to create a povt for the landing of goods, k' to 
assign its limits, though the soil bo in a subject,. 

(2) Such creation is a good consideration for the 
receipt of port dii(*s issuing out of a neighbouring 
port. — Exeter Corpn. v. AVarrkn (1841), 5 Q. B. 
773 ; 6 S(a,1e Ti*. N. 8. 1104 ; 1 Dav. & Mer. 521 ; 
2 L. T. O. 8. 420 ; 8 .7. P. 181 ; 8 Jur. Ill ; 114 


E. U. Mil. 

Aniwtfiiiona :—Afi to (1) Refd. VVhitwtablo Froo Flnhors r. 
Foromau (1868), L. H. 3 C. P. 578. (kncrnlti/, Mentd. 
A.-G. r. tftephciiK (1855), 1 K. & J. 721. 

567. King cannot dispose of by testament - 
Though under Great Seal.] - Anon., No. 172. an/c. 

568. Right of public user.] “ The public have 
a right to use th(.‘ cranes erected on public quays, 
ill justifying in a plea to an action of trespass tJu' 
use of a crane iii a public wharf, it is sutlicicnt to 
say that it is a public open & lawful wharf, wiiliout 
claiming the right by immemorial usage. — Bolt 
V. Stennett (1800), 8 Term Rep. 606 ; lOl E. R. 


1572. 

AnnotatiiOifi Consd. AUiiutt v. 
527. Mentd. A.-U. r. Simpson, 


Inglis (1810), 12 East. 
[1901] 2 Ch. 671. 


PART XIII. SECT. 6. 

660 1. General ra/r.l- In prize, a 
Britifih eubjoct forfeits every right, 
which ho would bo entitled to in that 
capacity, by resldciiee in a foreign 
country. If Great Brlttiin were in 
a state of peace, during a war between 


France & Spain, an EngliHhman who 
inhubitod either of those (jountriOH 
would bo liable to have hiH property 
seized by the roHpec*4-ivo oneiuies, as 
inucli as tiic natural -born subjects of 
the country. His British allogiaiici; 
would afford him no protection. 


Persons residing in a country, reaping 
the advantages of tlio trade of that 
conntry, & contributing to the well- 
being of that country, must for the 
purpose of trade be coiisldorod as 
lielonging to that country. — 1 
Nancy (1805), Stewart, 49. — CAN. 



Part XIX.— Royal Grants. 
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Part XVI. — The Crown in relation to the Coinage 


Money generally.] — See Money & Money- 

T. ENDING. 

569. Right of Crown -To make foreign money 
lawful.] — The King by his ab.solute i>ri‘rogativo 
may make any foreign coin lawful money of 
i^lngland at his pleasure, by his proclamation. — 
Wade’s Case ( 1 001 ). 5 Co. Kep. 1 1 4 a ; 77 E. H. 232. 

AnriMationa Beld. Case of Mived Money C00.5), 2 State Tr. 
113 ; A.-O. V. Lado (ITi.'i), Park. 57. Mentd. Lanoasblre 
r. KUllnjcworth (1701), I Ld. haym. 080 ; Bett-erbeo v. 
DavlH (181 1 ), 3 Camp. 70 ; Dean v. Jamen (1833), 4 B. & A<!. 
546 ; Iflhonvood r. Whitmore (1843), li M. & W. 347 ; 
Htarlnp v. Macdonald (1843), 0 Man. & O. 503 ; lie 
F'arloy, E'r p. Danks (1852), 1 W. 11. 57. 


570. To coin money In any form — Of any 

matter.] — The King by his prerogative may make 
money of what matter & form he pleases & e.stablish 
t he .standard of it ; he may change money in sub- 
stance impression, & enhance or debase the value 
of it, or entirely decry ^ annul it. — Case of Mixed 
Money (]«05), 2 State Tr. 113. 

571. To change money in substance or 

Impression - & enhance or debase value. | ~(Jase 
OP Mixed Money, No. 570, ante. 

What is legal tender.] — See Ck) nth act. 

Coinage Offences.] -See Chiminal Law & Pito- 

OEDirUE. 


Part XVII. — The Crown In relation to Weights and Measures. 

See Weights & Meabukks. 


Part XVIII. — The Crown as Parens Patriae. 


As to charities.] — See. Chahities, Vol. VIII., pp. I 
383-385, Nos. 1070-2002. 

As to infants & children.] — See Infants & 
Chthdhen. 


As to lunatics & persons of unsound mind.] 

— See Lunatics A: Pehsons of Cnsound 
Mind. 


Part XIX.— 

Sect. 1. -HOW EFFECTED. 

Suu-SECT. 1 . — Chown Chants. 

572. Necessity for Great Seal —Goods & chattels 

-Writing unnecessary.] — Anon., No. 172, apfe, 

573. .] — A gift of the King is 

good of ctiattels movable without writing ; a.s of a 
hor.se, A the like. — A non. (L543), Bro. N, (I 152 ; 
73 K. U. 013. 

574. Land held in Jure coronae.] - Anon., 

No. 172, /odr. 

575. Office.] — yu. : whether by 27 Hen. 
8, c. 27, establishing the ct. of augmentations, the 
grant of the otticc of steward in that et. be good, 
if sealed only with the Great Seal. — S ou'PHAMHTON's 
(Eahe) Case (1541), Dyens 50 a ; 73 K. U. 100. 
AnnoiaUtms : — Refd. Aiion. (1553), Bon.* & 1). 11. Mentd. 

Foster ’h Ciiso (1615), 11 Co. Bop. 56 b; Sur Le Htat. 

(1675), Freom. K. B. 203. 

576. Lease — Agent’s seal.] The King 

by lettei's patent- gave authority to his surveyor 
to make leases. Tlie surveyor made a lease 
between the King of the one pai*t. & S. of the other 
part, &> affixed his own seal ; — Held : th(5 loa.se 
was void, because the seal of the King should have 
been used. — Anon. (1501), Ben. & D. 71 ; 123 
K. li. 282. 

Annoiaiion : — Mentd. K. v. (U)ttoii (17.51), 2 Vos. Sen. 288. 


Royal Grants. 

577. Copyhold land — Exchequer 

seal.] — The King seised of a manoi* in right of his 
Crown, by his steward grantetl copyhold lands, 
parcel of the manor,* t o one in fee, & afterwards 
demised the lands urMler the Kxch. seal to S. for 
yeai’s, who assigned to the copyholder : — Held : 
though no grants of the King are available, but- 
under the Great Seal, yet this lease under the 
Kxch. seal was good by the common usage of t.Iiat 
ct.— L ane’s Case (158h), 2 (^o. Hop. 1(5 b; 7(5 
E. K. 423 ; ,sHb nom. Smith r. Lane A: TjANE, 1 
And. 191. 

Annolatioris : — FoUd. Kemp Harimni (1638), (To. (^ar. 
513. Refd. Mounsoii v. Bouru (163*.)). (To. (^ar. 527 ; 
Bankers Case (1695), Skin. 661. Mentd. Floyer’s Oast* 
(1611), 9 Co, Hep. 125 b; Field v. Hoothsby (1658), 2 
Sid. 17, 137 : HandaLl r. Biddle (lOLl), Freeni. K. B. 31.5 ; 
Shaftesbury's Case (1677), 1 Mod. Kep. 144 ; K. v. Hornby 
(1694), 5 Mod. Hep. 29; Haj'Avard v. Kinsey (1701), 12 
Mod. Kep. 568 ; K. v. ("arlisle Corpn. (1722), 11 Mod. 
Hep. 378 ; Doe d. Biddnlph i\ Poole (1848), 11 (^. B. 713 ; 
(Jobbett r. Hudson (JSI9), 13 (^. B. 497. 

578. Crown land — Exchequer seal.] — 

A leasti for years of (’rowri lands under the Excli. 

' seal is good. —Kemp v. Baknahd (1(538), Cro. (-ar. 

‘ 513 ; 79 E. R. 1043. 

— — Franchises.] — See Sect. (5, post 

579. Chose in action — Private seal of 

Crown.] — Tlie (T*own grant(*d to A. a bond 


PART XIX. SECT. 1, SUB-SECT. 1. 

b. Neceaaity for Great Seal . ) — 
(Town lands can only be alienated by 
means of a grant, by letteis patient, 
duly passed under the Groat Seal ; 
according to law, &: in conformity 
with H.M.’h Instructions to the Gov- 
ernor. — li. V. Stbbi. (1834), 1 lioggo, 
65.--AUS. 

0 . .] — A grant from the 

Crown must bo u matter of record 
& under the Great Seal. -Dok d. 


r. Wilkes (1835), 4 O. S. 
142.— CAN. 

d. — -.1 — A grant of lands, in 
1784, by t he then goveraor of (Quebec, 
^ under liis seal at amis, to the Mohawk 
Indians & others, convoyed no legal 
estate, os not being by letters patent 
under the Great Seal.- ’Doe d. Sheldon 
V. Hamhay (1852), 9 II. ('. K. 105. — 
CAN. 

e. JAcense affectinu Crotvn 

laiuia.] Qu. : Whether by common 


law a license utTectiiig Crown lands 
should not be in the name of the 
Queen & under the Great Seal of the 
province, or some other authority to 
the (lovonior sliowii under the Great 
Seal for issuing it. — Beckwith v. 
M( ITIELIM (1852), 7 N. B. K (2 All.) 
501.— CAN. 

f. jAnida in railway hell of 

IJritish Columbia .] — Jjotters patent for 
jHihlie lands situat-ed witliln the rail- 
wa> belt, iu B.C. should issue under 
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Constitutional Law. 


Sect. 1. — How effected: Svb-sects, 1 2, SecU 2: 

Suh’sects. 1 & 2 . ] 

conditioned for the payment of £600 : — Held : 
choses in action conld be granted by the private 
seal of the Sovereign. — O ullom v , Shehman (1014), 
1 Roll. Rep. 7 ; 81 E. R. 287. 

580. Bargain & sale — 34 Hen. 8, c. 21.] — 

Where the King by indenture bargained & sold 
land to another, nothing passed by the common 
law, or by 27 Hen. 8, c. 10, for he could not be 
seised to a use, yet it appeared that the intent of 
the King was to pass it. 34 Hen. 8, c. 21, made all 
the King’s grants by patent or indenture to be 
good which otherwise were not good. — ^A tkins v. 
Longvile (1604), Cro. Jac. 50 ; 79 E. R. 42. 

581. Letters patent passing by bill.] — 

The Puincb’s Case, No. 33, ante. 

Effect of acceptance of grant — No counterpart 
executed by grantee.] — See No. 817, post 

Necessity for seal of Duchy of Lancaster.] — 

See Part XXI., Sect. 3, .sub-sect. 1 , B., pofit^ 


586. .] — S. made a grant of land to 

Edward VI., by deed brought into the Ct. of 
Augmentations, where it was left to be enrolled, 
but was not em*olled. The King afterguards 
granted this land to the dean & canons of W., & 
long after, one M., supposing tliis land to belong 
to the Crown by the attainder of B., as if it had 
never been convoyed by B. to the King, procured 
a patent from the King : — Held : the King by the 
bnnging & leaving the deed of grant in ct. took a 
good title without enrolment. — Windsor (Dean 
& Canons) Case (prior to l(i03), cited in Moore, 
K. B. 670 ; 72 E. R. 832. 

AnnotoHon : — ^Mentd. R. v. Hopper (1817), 3 Price, 496. 

686. Surrender of charter.] — A new 

charter granted in consideration of the surrender 
of an old charter, which surrender was not enrolled, 
is void. — Bully v. Palmer (1098), 12 Mod. Rep, 
247 ; 88 E. R. 1296. 


SuR-HECT. 2. — Grants to the Crown. 

582. Necessity for enrolment — 1 Edw. 6, o. 14.] — 

A grant to the King is ^ood by virtue of 1 Edw. 6, 
c. 14, s. 42, without being enrolled.— W harton r. 
Mort^y (1565), (^ro. Eliz. 24 ; 78 E. R. 290. 
Annotation: — Refd. Magdalen College Case (1615), 11 Co. 

Rep. 66 b. 

583. — — .]“ 'A conveyance of land was made 
by deed to the King in fee : -Held : good although 
the deed was not enrolled, for the King did not 
take by the enrolment but. by ilie deed. -Abraham 
V. Wilcox (1603), Yelv. 30 ; 80 E. R. 22. 

584. Deed subsequently brought Into court 

for enrolment.] — An ejeciione firmw was brought 
by C. against I. upon a lease made by J. S., heir 
to E. S., for a farm. E. B. was seised in fee, & about 
1537 the land was supposed to be conveyed to 
Henry VIII. in fee for the enlargement of the 
honour of II., but no deed nor any other matter of 
record wa.s in being t o prove this conveyance ; 
but it was pr<ived that, the land had continued in 
exchange as the land of Henry VIIJ. all his life, A 
that it liad been enjoyed by divers leases made by 
Edward VI. Queen Elizabeth & rent had been 
paid for it, &that in 1573 she granted it in fee farm 
to L. A under that title t/he land had been quietly 
enjoyed until of late time :—-Held : it* there were a 
deed by which B. conveyed the land to Henry 
VIII. Sl it was brought into the Ct. of Augmentation, 
although the deed could not be found & was not 
enrolled yet it was a sufficient record to entitle 
the King & it was a record by being brought into 
ct. & being received there to be enrolled. — Combes 
V. iNWOOD (1617), Hut. J ; 123 E. R. 1057. 
Anntdation : — Mentd. R. v. Hopper (1817), 3 Price, 495. 


Bbct. 2.— VALIDITV OF GRANTS. 

Bub-sect. 1. — ^Presumption op Validity. 

587. Charters granted by Henry HI.] — Charters 
of King Henry HI. have to be carefidly con- 
sidered, for he was forced to grant many while 
under imprisonment. — Anon, {circa 1327-1377), 
Keil. 151 ; 72 E. R. 325. 

588. King’s title presumed.] — When one derives 
title by the King’s grant it is good without showing 
tlie title of the King. -Browne v, Bpence (1663), 
1 Sid. 163 ; 1 Keb. 502, 590 ; 82 E. R. 1033. 

589. Until proceedings taken to set aside — In 
what court such proceedings should be taken.] — 
A royal charter must be assiimf‘d to be valid, unless 
proceedings arc? taken to set it aside, & the (Jt. 
of Oh. is not the proper ct. in which to try the 
validity of the charter. — A.-G. v. Avon Cokpn, 
(1863), 33 Beav. 67 ; 2 New Rep. 146 ; 33 lu J. 
Ch. 176, n. ; 8 L. T. 594 ; 27 .1. P. 757 ; 9 Jur. N. B. 
1117; 11 W. K. 709; 55 E. R. 291 ; revad. on 
other gi*ouuds, 3 De G. .1. <te Bm. 637, Ti. .J.T. 


Sub-sect. 2. — Effect op Recitals. 

690. In general — Whether estoppel.]— On an 

information of intrusion : —jF/c/d : (1) a false 

recital of a Uiing not parcel of the consideration, 
does not vitiate the King’s grant; (2) the King 
is not estopped by a recital in liis patent but 
the law will rather adjudge iiim to be deceived, 
& a r< coital of the King’s estate will not help tli(‘ 
grant if the King is deceived ; (3) letters patent 
with the words ex cerla scientia, etc. are to be 
construed benelicially for the grantee according 
to the King’s intent expressed in the grants, unless 
the King is deceived in his grant or his intent 


t-ho Ciroat Seal of Canada 6c not under 
the Groaf. Seal of B.(\ — li. v. FAmVKi.L 
(1893), 3 Exch. a R. 271 : 14 S. C. R. 
392.~<;AN. 

e. — ~ Territorial or prerogative 
riipiis.] The riiphtH of the Crown, 
tx^rritorial or prorosrativo, are to bo 
paHsed under the Great Seal of the 
Dominion or Province, an the case may 
bo, in which it* vcHtod the benetiolal 
intoroRt therein. — F auwki.l v. R. 
(1893), 22 a C. It. 5.53.~-CAN. 

h. droum lands vesiirtg by 

Order in Council xmihout formal grant. ] — 
Under Sydney Harbour Trust Act, 
1900, 8. 27, the Governor has power 
tu vest (Yown lands in the Clomrs. 


by Order In Council declaring that 
land which had been resumed by the 
Cj own under Public Works Act, 1900, 
Avas deemed to be necessary & should 
thereby bo vested in the C^ommissi oners 
for the purposes of the Act \vithout 
any grant or fui*ther conveyance. — 
Sydnky Haruour Trust Comrs. 
V. Watlrs (1908), 6 C. L. K. 879 ; 
25 N. 8. W. W. N. 84.~AUS. 

PART XIX. SECT. 1. SUB-SECT. 2. 

683 i. Necessity for enrolment. ] — 
Enrolment of a surrender to the Crown 
is uiincocsHary In this country to 
perfect the titio of the Crown. — H. v. 
Guthrjk (1877), 41 n. C. R. 148.— 
CAN. 


PART XIX. SECT. 2, SUB-SECT. 1. 

k. Letters patent from Crown — 
Conclusive. J — When the Crown has 
issued the letl^ers patent in view of all 
the facts, the grant Is conclusive, & 
a party cannot sot up equities bemnd 
the patent. — Farmkh v. IjIVingstonk 
(1882), 8 B. C. R. 140.— CAN. 

PART XIX. SECT. 2, SUB-SECT. 2. 

l. In general,] — A grant of land 
from the Crown to A. In 1805 recited 
that a prior grant of the some land had 
been made to B. in 1765, imder the 
Great Seal of Nova Scotia, & that such 
grant had not been registered in N.B., 
as required by Act of Assembly, 
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Part XIX. — ^Royal Grants. 


cannot by law take effect, & such a grant is to be 
construed according to the proper signification 
of the words ; (4) the King’s grant passes only 
what he may lawfully convey ; (5) when a patent 
is capable of two constructions one of which will 
make it good & the other bad the former shall 
be adopted ; (0) general words in a patent will not 
pass things which belong to the King by virtue 
of his prerogative ; (7) if the King grant his rever- 
sion without reciting the particular estate or make a 
second grant without recital of a former one, it is 
void ; (8) the King’s grant cannot enure to a 

double intent. — Alton Woods* Cask (1(500), 
1 Co. Rep. 40 b ; 76 E. R, 80. 

AnnotcUions : — As Ut (J) Confld. Alcock v. Cooko (1829), 
2 State Tr. N. S. 327.. Reid. Glodstanes v. Sandwich 
(1842), 4 Man. & G. 995 ; A.-G. v. Hallett (1847), 1 Exoh. 
211 ; Nickels v. Ross (1849), 8 C. B. 679 ; A.-O. v. British 
Mnsoiim Trustees (1903), 72 L. J. Ch. 743. Aa to (2) ]^td. 
Needier v, Winchester (1614), Hob. 220 ; R. v. Hornbeo 
(1691), Freom. K. B. .331 ; GledstauoH v. Sandwich (J842), 
4 Man. & G. 995. Aa to (3) Diatd. Cliandos Case (1607), 

6 Co. Rep. 55 ; The Chnrch wardens* Case (1613), 10 Co. 
Rep. 66 b. Reid. Needier v. Winchester (1614), Hob. 220 ; 
R. & Waller V. Hanger (1615), 3 Bulst. 1 ; Taylor & Bishop 
(1619), Hob. 315 ; Gee v. Freodland (1626), Cro. Car. 47 ; 
Holland v. Fisher (1662), O. Bridg. 181 ; Babibridgo v. 
Gardner (1665), O. Bridg. 402 ; R. v. Chester (1697), 

1 Ld. Rayrn. 292 ; Eastern Archipelago Co. v. H. (1853), 

2 E. &: li. 856. Aa to (4) Consd. Englefleld’s Case (1591), 

7 Co. Rep. 11b. Reid. Liverpool & North Wales {3.S. Co. 
V. Mersey Trading Co., [1908 J 2 Ch. 4 60. Aa to (6) Reid. 
R. V. London (Bp.) & Lancaster (1693), 1 Show. 441 ; 
£a8t43rn Arfjhinelago Co. v. H. (1853), 2 E. & B. 866. 
CUnerally^ Reid. Fine Levied by the King Tenant in Tall 
Cose (^1605), 7 Co. Rep. 32 a ; The Prince’s Cose (1606), 

8 Co. Rep. 1 a : Magdalen College Case (1613), 11 Co. Rep. 
66 b ; ShefBeld v. Jlateliffe (1615), Hob. 334 ; Hrockliam’s 
Case (1628), Lltt. 128 ; Grosse v. Gayer (1629), Cro. Car. 
172 ; Colllngwood v. Pace (1661), O. Bridg. 410 ; Foot v. 
Berklay U6C7), 2 Keb. 654 ; A.-G. v. Allgood (1743), 
l^ark. 1. Mentd. Thompson w. Leach (1690), 2 Vent. 
198 ; Symoricls v. Cudmore (1692), Carth. 257 ; Winter 
V, Loveday (1690), .0 Mod. Rep. 378 ; Iveson v, Moore 
(1698), 1 Salk. 16; K. v. Cotton (1751), Park 112: 
Riddell V. White (1794), 1 Anst. 281; O’Connell v. R. 
(1844), 11 Cl. & Fin. 155 ; Yarmouth Corpn. v. Simmons 
(1878), 10 Ch. U. 518. 


591, Where King deceived.] - Alton 

Woods* Case, No. 590, ante. 

592. Non-recital — Crown as tenant pur autre vie 
— Validity of grant of lease for forty years.]-— A., 

soLsfcid of a manor in foe, by indenture; covenanted 
to stand seised to tJie use of lumself for life, after- 
w’ards to the us(; of 15. in tail, afU^rwards to the 
use of 11. in fee. It was also covenanted that 
if A. by himself or by any other should, during his 
natural life, deliver or r)fTer to B. a gold ring to 
the intent to make void the uses tlien all the uses 
should be void. A. was indicted for treason &. 
outlawed, & the Queen by patent under the Great 
Seal leased his lands to G. & 1). for 40 years. Tlie 
attainder was conimned in I'arliament & it was 
enacted that he should forfeit to the Queen all his 
lands, manors, etc. the day of the treason com- 
mitted or at any time after, & that they should be 
in the actual possession of the Queen. The Queen 
by letters patent under the Grea.t Seal, reciting the 
uses & proviso of tendering a ring, deputed E. & F. 
to make the tender to B. to the intent to make 
void the uses : — Held : if the Queen as t.enant 
pur autre vie made a lease for 40 years without any 
recital or mention of the estate for life the lease 
would bo good, but if she had granted on estate in 
tail or in fee such grant would be void. — Fngle- 
fibld*8 Case (1591), 7 Co. Rep. 11 b; Moore, 
K. B. 303 ; Poph. 18 ; 77 R. R. 128. 


AnnMions Consd. Holland i\ Fteher (1 662), O. Bridg. 181 ; 
Fitzgerald v. Fauooubergo (1729), Fitz-G. 207. Refd. 
Alton Woods’ Case (1600), 1 Co. Rep. 20 b; Field v. 
Hoethsby (1659), 2 Sid. 137; Grange v. ’Bving (1605). 
O. Bridg. 107 ; Smith v. Wheeler (1671), FreemVK. B. 9 : 
Bipue r. Milford (1674). 3 Kcb. 316; Pybns v. Mltford 
(1674), 1 Mod, Bep. 159 ; Adams v. Savage (1703), 2 
Ld. Ruym. 854 ; Alarkn r. Marks (1718), 10 Mod. Rep. 
419. 


693. Crown having fee simple determin- 

able — Validity of grant over.] — When the King 
hath a fee simple determinable upon a fee tail 
his grant over is good without reciting the nature 
of his estate. — R. v. HussEY (1596), Cro. Eliz. 
519 ; 78 E. R. 707. 

AnnotoHona : — Reid. R. v. Champion (1606), Cro. Joe. 123 ; 
Baker v, WUUh (1637), Cro. Car. 476 ; Holland v. Fisher 
(1662), O. Bridg. 181. 

594. Grant of reversion.] — Alton Woods* 

Case, No. 590, ante. 

595. Grant of copyhold — Copyhold extin- 

guished.] — The King by letters patent granted 
land vdthoufc reciting it to be copyhold land : — 
Held : if copyholders had common in the land of 
a stranger the common would continue non 
obstante the enfranchisemtuit of the land & should 
be enjoyed by all tenants of the land as it was 
before by the copyholders. — ^Field v, Boothsby 
(1658), 2 Sid. 81 ; 82 E. R. 1269. 

Annotaluma : — Reid. King v. DUIlyton (1688), 1 Show. 83; 
Hari-op V. Hoare (1743), 3 Aik. 44 ; Wyndham v. Chet- 
wynd (1757), 2 Kcny. 121 ; R. v. Mersham (1800), 7 
East, 167. 

596. False recital — General rule.] — A. was 

tenant in tail with remainder to B. in tail. B. by 
indimture enrolled bargained & sold the lands 
all his estate, right, title, etc. to C. duiing the 
life of A., romaindcT to the Queen her heirs & 
successors upon condition. A. suffered a recovery, 
the condition was performed & the Queen by letters 
patent, reciting that the gj*ant & remainder to her 
were by fraud & covin, etc. 2 >^out nobis satis liquet 
granted her remainder to A. in fee: — Held: (1) 
althougli a false recital of a thing in a patent wliich 
sounds to the King’s benefit avoids the grant, 
yet a false recital of a thing in pavi executed & 
not material, does not Imrt ; (2) a false recital of 
a thing wliich need not be averred is not material ; 
(3) a recital which is true in f-errns is sufficienf . — 
Cuolmley’s Case (1597), 2 C’o. Rep. 50 a; 76 
E. R. 527. 

AnnttftUions : — Aa to (2) Re!d. Balnbridgo r. Gardiuer (1665), 
O. Bridg. 402. As to (.3) Refd. Bainhridge v. (lordlner 
(1665), O. Bridg. 402. Generally^ Refd. HemRley v. Price 
(i598), Cro. Kliz. 039 ; Mogdnleti C'ollcgo (’as(5 (1616), 
11 Co. Rep. 66 b ; Brockham’s C.’aHc (1628), Lil t. 95, 105, 
128 ; Holland r. Fislicr (1662), O. Bridg. 181 ; Kgerton v. 
Brownlow (1853), 4 H. L. (^aH. 1. Mentd. Filz -Williams 
Case (1005), 6 (^o. Hop. 32 ; Lai)ipet« Case (1612), 10 ("o. 
Rep. 46 b ; Oxford Case (1613), 1 Rep. Ch. 1 ; Powsoly v. 
Bhvekmaa (1623), Cro. .Tac. 657 ; Poole r. Hoskey (1663), 
O. Bridg. 364 ; Baiigo r. Floyd (1699), 1 Com. 62 ; Mocholl 
V. Clarke (1702), 2 Ld. Raym. 778 ; Smith d. Dormer v. 
Parkhouse (1740), 7 Mod. Rep. 366 ; Parkhurst v. Smith 
(1741), Willes, 327 ; Garth v. Cotton (1750), 1 Vcs. Son. 
545 ; Roe v. Quartorley (1787), 1 Term Rep. 630. 

597. -.] — A question arose upon a 

grant of the King ; — Held : ( I ) the grant would be 
void (a) where ho was misinformed in his grant, 
(6) where there wa.s a misrecital in the grant, 
(c) where he was deceived in a matter of fact or 
law, (d) where the giant was wanting in form, 
{e) where the tiling was in him or comes to liim in 
a different manner than ho supposed, ( / ) where 
there was a mistake relating to his title ; (2) the 


Sc also recited that it had been repre- 
sented to Govt, of N.B. that the land 
had been sold & conveyed by B. to 
A. : — Held : the recitals must be 
taken together, & in the absence of 
other evidence of the grant t^ B., & 
of the oonvoyanco by him to A., the 
title of A., under the grant of 1806, 


was not disproved by the recital of 
the prior grant to B. — Dok d. Dks 
Babbbsi\ Whttr (1842), 1 Kerr. 595. — 

GAN. 

m. — — Crown cannot dr.roaate. from 
prernoua grant .] — The Crown oaimot, 
any more than a private person, after 


it has parted with it« interest In lands 
by grant, by means of a recital in a 
subsequent instrument, derogate from 
such OTaiit or give any other person 
any right or etinlty in such land. — 
Boeunkr V. Hihtlk (1912), 11 E. L. R. 
222 , 6 ]). L. R. 548.— CAN. 
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Sect* —Validity of grants: Sub-sects. 2 d* 3, A. 

grant would be valid {a) if there was an original 
certainty although there was a mistake after, (h) 
when there was a mistake ndatlng only to the 
denomination of the thing ; (3) t tif* grant woiihl be 
construed liberally for his lionour. — R. v. Claiike 
(1674), 1 Froem. K. B. 172 ; 89 E. Tl. 124 ; s'oh 
norn. K. v. Kochesteh (Bp.) & Flkrkk, 1 Mod. 
Rep. 195 ; 2 Mod. Hep. 1 ; 3 Keb. 112. 

Jnnotation$ /ta lo (2) Refd. R. r. Kompe (lOOi). 1 Ld. 
Ilayni. 49. GrnernUy, Refd. R. v. Chest(‘r, Piers & Scroopo 
(1697), 1 hd Rayni. 292; Delacheroler. Delacherolp (1S64), 
4 New Rep. 601. 

698. Thing not part of consideration.] — 

Alton Woods’ (’ase, No. 590, ante. 

599 , Of Crown’s title.] — The King granted 

a manor by letters patent to B. in tail male ; 
afterwards by letters patent, reciting the former 
letters patent, & that afterwards B. sxirrendered 
the letiei’s patent to be cancelled & that they were 
cancelled, virtuie citjiut the King was seised of the 
manor in f(‘e, the King granted the manor to B. & 
his wife to have &; to hold to t/hem & to the heirs 
of E. : — Held: (1) the reversion would pass by 
tlie last letter’s jratent & the clause virtuie cuius 
the King was seised in his demesne as of fee was 
but the collection of the King himself, <fe was not 
the information of tlie party ; (2) wliere less passed 
by the King’s grant than ho intended to pass the 
grant was good, bull if niore would pass than he 
intended it would be otherwise ; (3) by the grant 
of the manor without naming tlie revei*sion the 
reversion would pass. — Crandos’s (Duke) Case 
(1606), 6 Co. Hep. 55 a ; 77 E. H. 336. 

Anndaiiima: — A a to (1) Consd. Needier r. WlncheHter 
(1614), Rob. 220. Refd. Rutland Oane (1609), 8 C k Rep. 
.65 a. As to (2) Refd. l^ri<ldle & Napper’s C'a*«o (1612), 
11 Co. Rep. 8 b ; Rrook r. Goriiif^ (lOHO), (’ro. Car. 197 ; 
R. V. Kciupe (1694), 1 Ld. Uayiu. 49. Generally. Refd. 
Stafford Case (KJOO). 8 (-o. Pep. 73 a; Holland i\ Fislmr 
(1662), O. Bridjr. 1 81 ; K. v. Horriboe (1691), 1 Froem. K, B. 
331 ; K. r. Chester, IMern Sc Scroopc (1697), I hd. Raym. 
292 ; R. r. Blunt (1738), Aiidr. 293. 

600. .] — The pi’emisos of a patent 

recited inaccurately the estates created by a will, 
those estates being partly vested in the (b’own, 
but referred to the whole will, &< the habendum of 
(he patent gave, in terms, estates commensurate 
with the estates in the will itself, being larger 
than the estatcj specified in the recital ; 

(1) a misrecital or partial recital of the King’s 
estate did not necessarily make the patent void ; 

(2) where separate estates in ff’e sinude, qualified 
tSr. absolute, wen; in the King, with oth(»r inter- 
veiling estates of same lands in othei* p(*i’sons. 


general words in the habendum of the King’s grant 
of the lands, being sufficient to extend to all the 
separate estat es but- implying one entire continuing 
estate, could not pass all the separate estates ; 

(3) wliere the King intended to pass one estate, 
f-he iiatenl in elTect passed more than one, the King 
was deceived the patent was void & wlien, 
instead of one entire continuing estate, several 
estates in fractions were created by a patent, that 
patent was void.^ — Hoid^AND v. Fisheii (1062), O. 
BHdg. ISl ; 121 E. H. 535. 

601. Thing not material — King’s intention 

manifest & apparent.] — H. v, Mussauv, No. 602, 


Spb-sect. 3. — Avoidance of Grants. 

A. For Mistake. 

602. General rule.] — (1) Respecting patents, 
the following general rules have been laid down ; 
(a) every false recital in a thing not material will 
vitiate the grant if the King’s intention is manifest 
in apparent ; (5) if the King is not deceived in lus 
grant by the false suggestion of the party, but- from 
his own mistake upon the surmise ik> information 
of tlu’ party, it shall not vitiate or avoid the grant- ; 
(c) althougl» the King is mistaken in point of law 
or matter of fact, if that is not part- of the considera- 
tion of the grant it will not avoid it ; (d) where 
the King grants ex ceria scieniia et rncro tnoiu, those 
word.s occasion tlie grant to be taken in the most 
liberal A'- beneficial sense, according to the King’s 
intent A meaning expri’ssed in his grant ; (c) al- 
though in some cases the g(‘neral words of a 
grant- may bo <|ua.lified by the recital, yet if the 
King’s intent is plainly expressed in the body of the 
grant th<' int ent shall prev^ail A take plains 

(2) A writ- of .vci ja. to repeal h'itei’s patent lies 
in three cases : {a) when the King doth grant by 
sevc‘ral letters patimt one A the self-same thing to 
several pei*sons, the fiist patiuitei' sliall have a 
SCI. f(i. to refX’al the second ; (5) wJieii the King 
doth grant- a thing upon a false suggestion la;, 
prfrrogatird regis, may by sci. fa. repeal his own 
grant. ; (c) when the King doth grant any thing 
which by law he cannot grant. 

(3) AVhere a patent is grant(‘d to the prejudice 
of a subject, the King of right is to pi’rmit him upon 
his petition to use his name for the rept^aJ of it. — 
R. ?;. Muksaiiy (1738), 1 Web. Rat. (-as. 41. 

603. Immaterial mistake.] — Doddinoton ’s Case, 
No. 676, 7 >(>s7. 


PART XIX. SECT. 2. SUB-SECT. 3. A. 

802 i. General ruU\]- -A pat-ont muy 
be good in part & bad in part, & may be 
set aside so far as it relates to certain 
of the x»roperty included in it. In order 
that a patent may be set aside it is not 
necessary to show that some person 
is entitled to the Jand. It is sufficlont 
that there existed claims or material 
facts which, if present to the mind of 
the Crown, would have influenced it 
in dealing with the land. It is not an 
answer to a charge of improvidence 
Sc mistake, that the Crown had in its 
XiOHscssion documents which disclosed 
the claims or material fact.8, if these 
are shown not to have been present 
to the mind of the ofllciul when granting 
the patent.- A -G. v. Fo\se<;a (1888), 

Man. L. R. 173.--CAN. 

n. Where grant made deliberately 
— On ground of mistake. 1 — The ot. 
may sot aside a grant of land made hy 
the (Yowii upon a deliberate view of 
all the circumstances of a case, on the 
ground of mistake.'- Hi mpson v . Grant 
(1855), 5 Or. 267.'— CAN. 


.]- -A.-G. V. lIiLi. 

(1861), 8 Gr. 532.-- CAN. 

p. j — McDiabmid r. 

M(’DiARMin (1862), 9 Gr. 144. — CAN. 

— .] -Pumn'OR v. 

Grant (1862), 9 Gr. 26.~CAN. 

— It is HUflflclont 

ground for avoiding a t-’rown grant 
that it erroneously gives tlie grantee 
u roadway shown on a puhlie map or 
plan, by which ho Sc other persons 
purchased their lands from tho Oown, 
as having been reserved as a public 
thoroughfare. — R. v. White, Mac. 870. 
—N.Z. 

Of irnproiridence .] — 

A ))at>6nt may bo set aside upon the 
ground of improvidence although no 
fraud Is charged against the jiatentees. 
— A.-G. V. Fonseoa (1888), 5 Man. L. R. 
173.— CAN. 

Whai amounts 

to ** improifidence.”] — In an action 
fo set aside letters patent for inip!*ovi- 
denoe under Man. Act : —Held : effect 
must he given to the term “ improvi- 


dence ” as meaning something distinct 
from fraud or error ; letters iiatent 
may be held to have been Issued 
improvidciitly if issued in ignorance 
of a substantial claim by iiersons other 
than tho palonteo to tiie land which, 
if it had been known, would have been 
invostigatod Sc passed upon before 
the patent issued.- - -Fonseca v. A.-G. 
OF Canada (1889), 17 S. C. R. 612.— 
CAN. 

fact that tho patentee, in a letter to 
tho laiid-otftce, stated his uiuvilllng- 
iiess or refusal to sign tho patent 
papers, when ho in fact did not sign 
them, does not show “ improvidence ** 
in Issuing the patent, particularly 
when his object for doing so was to 
defeat the iiayment of taxes Sc hinder 
Judgment creditoi's. — R, r. Deacon 
(1019), 18 Exoh. C. R. 308 ; 46 D. L. R. 
274.— CAN. 

603 1. Immaterial mistakc.l — The 
Comr. ot Crown lands. In deciding 
between rival elaimaiits to a lot to 
which neither had any right, was 
under a false luiprossion as to a matter 



Part XIX. — Royal Grants 


561 


604. After original certainty.] — K. v, ('lahke, 
No. 607, ante. 

605. As to Crown’s title — As to denomination of 
subject-matter.] — K. v. Clarke, No. 697, ante, 

606. In description of grantee — ** Esquire ” 
described as “ knight.”] — Grant to a man by the 
name of knight, who was only esquire, is void.— 
R. V. Chester (Bp.) (1H98), 12 Mod. Hep. 185; 
5 Mod. Rep. 297 ; 1 lid. Kaym. 292 ; 2 Salk. 5(1 ; 
3 Salk. 24 ; Skin. 050 ; Show. Pari. C^as. 212 ; 
88 E. R. 1251. 

Annotations : — Mentd. R. r. Blunt (1738). Anclr. 293 ; 
Wolforstan v. Llnooli) (Bp.) & Wliltehcad (1703), 2 Wlls. 
174; Knlsrht v. Prontori (1767), 2 WIK 332; Klngr t?. 
Norman (1847), 4 C. B. 881. 

Effect of misdescription of subject-matter on 
what property passes.] — See Sect. 8, sub-sect. 2, 
F., post, 

B, For Deceit. 

607. General rule.] — In all cascis if the King 
is deceived in his grant the grant is void. — ^Anon. 
(1503), Moore, K. B. 45 ; 72 E. R. 430. 

608. .] — Wliere the Queen is deceived 

in her grant, the patent is void (Anderson, C.J.). — 
Seoau’s (’asp: (1585), Gould.sb. 8 ; 75 E. R. 900. 
Annotation : — Mentd. Craig v. Norfolk (1663), 1 Mod. Ilcp. 

122. 

609. Deception in point of profit or title.] — 

There is a ditTerence between a subject & the King : 
a suggestion wliich is false in the case of the King 
renders the patent void, if tlie King is deceived 
either in point of profit or in point of title. — SvviF'r 
V. Heirs (1039), March, 31 ; 82 E. R. 398 ; sub 
'iiom. SwYP'i' r. Eyrp:s, Cro. Car. 540. 

- Consd. Boo d. Conollv v. Vernon (1801), 
6 Eaat, 51. Reid. B. v. Clarke (1674), P^eem. K. B. 178. 

610. Deception In matter of fact or law.] — 

B. V. Clarkpj, No. 597, ante. 

611. — - Not part of consideration.] — 

R. 7\ Mussagy, No. 002, ante. 

612. .] — (I) Parol evid(*nce cannot be 

resort(‘d to, in ordei* to support a prescriptive right 
to wreck, if it appear t hat the prf)perty in respect 
of whicli Avn*ck is clainnsl, was in tJie Oown in the 


time of Charles I, as a juiy could not infer that 
it was in those under whom the party claims, from 
time of legal memory. (2) If the King made a 
grant which cannot take effect according to its 
terms, it must be concluded that he ha« been 
deceived in his grant, & it is void. Where, therefore, 
wreck was conveyed by lease for a term of years, 
which had not expired ; if such lease be not 
recited in a grant conveying an immedial/e estate 
in fee to the grantees, such gi*ant is void, because 
the King having already leased the rigid of 
possession, ho cannot convoy same right to another, 
&- all leases from the King must be eni*oUed. 

(3) Although the King holds lands as Duke of 
I.<ancastor, he holds them as King also ; & the 
prerogative & privileges of the King belong to 
him with reference to those lands, as they do 
with respect to those which belong to him im- 
mediately in rigid of his Crown ; tlierefore, a grant 
under the Duchy seal is subject to all the incidents 
of a grant from the (h’own. 

(4) It seems that wreck w'ill not pass under 
general words in a grant.— Ar.rocK v. f’ooKp: 
(1829), 5 Bing. 840; 2 Moo. At P. 025; 2 Slate 
Tr. N. S. 827 ; 7 L. J. O. S. C. P. 120 ; 180 E. K. 
1092. 


Annotations : — Ah to {2) Consd. Vancouver Oity v. Vancouver 
Lumber (’o., [1911] A. C. 711. Refd. Morgan v. Seaward, 
(1837), 2 At. Sc W. 544 ; (lledstanes v. Sandwich (1842), 
4 Man. Sc O. 995 ; EaHterri Arcbipclapro Co. v. R. (1853), 
2 K. & B. 856 ; G. K. Ry. r. GoldHiiiid (1884), 9 App. Cas. 
927. Generally t Mentd. Jewison v. Dyson (1842), 6 State 
Tr. N. S. 1. 


613. .] — Grants from the (’rown may be 

avoided upon three grounds ; (a) where the Crown 
professes to give a greatcir estate than it possesses 
in t he subject matter of tlie grant ; (6) where 

same estate, or part of same estate, has already 
been grant.ed to anotlicu* ; (c) where the Crown has 
been deceived in the consideration expressed in 
the grant. — Gijkdstanj^s v. Sandwich (Earl) 
(1812), 4 Man. A: G. 995; 5 Scott, N, R. 089; 
32 \u C. P. 41 ; 183 E. R. 407. 

Annoiaiion : — Clonsd. G. E. Ry. o. Goldsmld (1884), 9 App. 

Cas. 927. 


of hwd, wliicli liad not been unlnily 
stated by tlic party in whosv favour 
lie (loehled AMis not sliown to bo 
joateriul : -Held : the error was not a 
Kurtleituit ground for setting itnide the 
jiateiit at. the suit of tiu' disappointAul 
claimant. -AlelNTYur. r, A.-(t. (1867), 
14 Gr. 86. -CAN. 

5 ^ Pi'vtifivoiion.] - Au error 

iu a (’rowu arrant will not at the suit 
of the (.'rown he re<!titied where the 
grantee could not readily have detected 
such error from tho data supplied by 
the selection mail from which he made 
Ids purchasi', Sc where the eorroetion, 
if made, wouhl not nial.orially beiu'fit 
any one. Sc where all partii's have for 
many yeai-s acted on th<* assumption 
that the prrant was correct.- R. v. 
RuooKS (1889), 8 N. Z. L. R. 04. — 
N.Z. 

c. As to lvalue of iinproveincnts .] — ■ 
Land at B. occupied as a residence area 
iiiidor authorised bye-laws wtis ifrunted 
by tho Crown. & by inistaki* the 
imiirovements then thereon wore not 
valued but a formcir valuation of nrior 
improvements was adf>])ted : — Jleld : 
errant should bo set aside, as made 
under a mutnal mistake by the 
Crown & errautce, both he & the repro- 
woiitatives of the Crown a<*tiui? under 
iurnoraiico of fact. — A.-G. v. Biclson 
(1867), 4 W. AV. Sc A’B. 57.--AUS. 

606 i. In description of ffrantee .] — 
In 1797 an order in council was made 
In favour of 1*., as dauffhter of S. do 
F., under which a lot was located. Sc a 
description therefor regularly made tmt 
ill her name: but. in 1801 a patent 
for (.he lot so descrihed issued to F., 
tho stetor of tho husband of 1\ ; — 

j. — VOL. xr. 


Held : the patent, should be caiieelled. 
-A.-G. V. GARHU'iT (1856), 5 Gr. 383. — 

CAN. 

d. — - ' " Free grant settler ** - 

Absolute grant.] — In a patent from the 
<3’owii, the patentee was described as 
“ a free grant settler ” : but t.ho patient 
on its face purported to grant the land 
absolutely Sc uneonditioually, & did not 
eoiiUiin the Htatenionts reipiired by 
Free Grants & Homesteads Act, 1877 : 
—Held : the land mnst be deemed t.o 

have been grant, ed absolutely & 
unconditionally. — C anada RkKxM .vnknt 
Loan & Havjnoh Co. r. Tayloh (1880), 
31 C. l\ 41. — CAN. 

e. Proof of niistakc.] — Although 
the Crown may show misUike in law 
or fact in respect of its grant, when 
tho individual coulil not, still the 
evidence must bo conclusive. — A.-G. v. 
Gakduti’ (1855), 5 Gr. 181. — CAN. 


PART XIX. SECT. 2, SUB-SECT. 3. B. 

607 i. General rule.]- A grant may 
lie set aside on the ground of fraud.- • 
SiMPHON V. Guant (1855), 5 Gr. 267. — 

CAN. 

607 ii. .] “Where a patent is 

issued through the falsie & fraudulent 
representations of the patentee, he 
may bo declared to be a trustee of the 
land for the party legally entitled 
thereto.- -Sin cLAiu r. Molliuax (1888), 
5 Man. L. U. 17. --CAN. 

610 i. Deception in matter of 

fact.] — I’atonts issued under a right of 
pre-emption obtained by fraudulent 
eoneeaiinent of other existing claims 
to such rigid, are void. — -A.-G. r. 


McNulty (1860), 8 Gr. 324 ; 11 Gr 
281, 581.- CAN. 

610 ii. -.J — FaiciiTr. SCHECK 

(1863), 10 Gr. 254. CAN. 

610 ill. — —.] — Wkhthrooke v. 

A.-G (1865), II Gr. .'{30.— CAN. 

610 iv. — .1— M. made an 

application for letters patent of grunt 
of land upon which Crown dues 
remained unpaid by a former jiatontee, 
in wbieh no mention was made of a 
sale by him. In an action for annul- 
ment of the letters patent granted to 
iM. : — Held : the failure to mention 
the sale in the appln. for tho letters 
patent was a misrepresentation & 
eoueealmeiit. wliieli entit led the Crown 
to have tlio grant declared void Sc 
the letters patent annulled as having 
been issueil by mistake Sc. in ignorance 
of a material fact. — H. v. Montmixy 
(1899), 29 S. C. Jl. 484. - CAN. 

610 V. — — ,]~ Deft., in making 
application for a grant of land from 
the Crown, represented that tho laiwl 
applied for was “ near the town of 
S. wlieu in ftml it was in It. Also, 
that the land was “unoccupied &; 
uniinnroveil ’* when in truth, to deft.'s 
knowledge, it was then in tlie occupa- 
tion of 1)., being a part of laud w'hlch 
had been expropriated by tlie town & 
conveyed to 1). for use in connection 
with uorks Held : the (Yown having 
been induced by false suggestions & 
fraudulent eonceulmcnt to make a 
grant which it would not have made if 
the Clown officers had been properly 
informed, tlie grant must be set aside. — 
A.-G. r. MuGowan (1901), 37 N. S*. R. 
35.--CAN. 


O i) 
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Constitutional Law. 


0 3, B. & C.] 

614« Covinous conveyance — By third party to 
King — To evade mortmain — Grant by King to 
cognisant party — Void.}— The Friars Carmelites 
obtained from M. for a habitation land, held by 
him of the Bisliop of W. ; & because M. could not 
grant them the land by reason of the statute of 
mortmain, by covin between M. & the Friars 
Carmelites to toll the Bishop of his seigniory, 
which was the impediment, M. granted tlie land 
to the King, his hen’s & successors, whereby the 
Bishop’s seigniory would be extinct, to the intent 
that the King should grant over the same to the 
Friars Caimelites, which he did accordingly : — 
Held : the charter should be repealed, & the 
Fnars Carmelites should be distrained to deliver 
the charter to be cancelled. 

He who makes the King, who is the fountain of 
justice, to be the instrument of fraud &; covin, &; 
thereupon obtains letters patent, they are void, 
quia dolus circuiiu non iolHtur, If the King is 
endeavoured to be made an instrument to toll the 
right of anotlier, to that end a man obtains 
letters patont, such letter’s iratent shall be repealed. 
Although such covin &> fraud was not contained 
in the grant made to tlie King, but appeal’s only 
by avemienl. dehors, yet the patent shall be 
rtjpealed. Altliough the Friai*s Carmelites were of 
a profession of religion, A had not any habita- 
tion before, so that it seemed to be a work of piety 
k charity to provide an habitation for them, yf‘t 
non facias mahun, ut inde flat bonum, Such 
<!hartei’, so obtained, was adjudged to be r<ipealed 
by the common law {per Vvii.). — Fiuars Cahme- 
LiTES’ Case (131:1), B. 17 Edw. 3, fo. 59, pi. 58 ; 
cited in 1 1 Co. Rep. 73 b ; 77 K. K. 12 HI 

615. Grant of greater estate than entitled to 
grant.] — CiiANi>os’s (Duke) Case, No. 599, ante, 

616. .]— Holland i;. FxsHEti, No. 900, ante» 

617. Second grant of same estate — No recital 
of first grant.] — Ai.ton Woods’ Case, No. 690, 
ante, 

618. Grants to different persons — Second 

grant void.]- Alcock v. Cooke, No. 012, ante, 

619. Second grantee with no knowledge of 

prior grant.] — Applts. claimed to Jiave been in 
possession of the property in suit under a grant 
from the Dominion Government on .June 8, 1887, 
of the use of land contiguous thereto as a park, 
k also under a lease from the Dominion dated 
Nov. 1, 1908, for ninety-nine yeaj-s, which did not 
expressly include the property in suit k was 
moreover subject to any existing leases of portions 
of the land : — Held : applts. as defts. in possession 
could not object as not having been granted under 
the Great Heal, since that point- had not been put 
forward in the cts. below ; nor on the ground that 
it had been obtained by deceit practised on the 
Crown, since the respts. wen^ without notice, 
actual or coustructive, of a previfius Crown grant 
if any to applts. inconsistent- therewith. — Van- 
couvEti City v, Vancouver Jajmueb Co., [1911] 
A. C. 711 ; 81 D. J. P. C. 69 ; 105 L. T. 464, P. C. 

.] — /See, further. Sect. 8, post, 

620. Consideration.] — An abbot makes a lease 
for sixty years to B. who leases for eighty to C. 
the reversion comes to the King, to whom after 
the sixty years C. surrenders, ed intentionc that the 
King should grant it him for the other twenty, 
which he does ex certd scientid reciting the old lease ; 
but the King is deceived, & may avoid tliis grant. — 
Anon. (1576), 3 Dyer, 352 a ; 73 E. K. 790. 

Annoiniiom : — Conid. Alton Woods’ Cose (ICOO), 1 Co. Rep. 

26 b ; R, V, Keinpc (1694), 1 Ld. Rayin. 49. Mentd. 

Mallet V. Mullet (1599), Cro. Eliz. 707 ; Hill v, Haziks 

(1G14), 2 Bnlst. 201. 


621. Surrender of lease — Lessee having 
demised part.] — (1) The Queen by letters patent 
made a demise for lives in consideration of the 
surrender of a former lease also made by letters 
patent ; at the time of the grant last made, the 
patentee had made several assignments & demises 
of the premises : — Held : the demise for lives is 
void. 

A lease by the Queen in consideration of the 
surrender of all the lessee’s estate is void, where 
the lessee has previously demised ][)art. 

(2) If the consideration, be it executory or 
executed, or be it on record or not on record, be 
not truly performed, or if prejudice may accrue 
to the Queen by reason of non-performance of it, 
the lett-ers patent are void. — B auwick’s Case 
(1597), 5 Co. Rep. 93 b ; 77 E. R. 199. 

Annotations -As to (1) Consd. R. v. Chester (1697), 1 Ld. 
Raym. 292. As lo (2) Consd. Holtand v. Fisiior (1662), 
O. Brldg. 181; R. v, Chester (1697), 1 Ld. Raym. 292. 
Befd. 8t. Saviours, Southwark Case (1613), 10 Co. Rep. 66 b. 
Oencrally, Mentd. Hemminif v. Drabason (1660), O. Brldg 
1 ; Fox V, Whltchoocko (1614), 2 Bulst. 290 ; Coruish v, 
Caw'sy (1648), Aloyn, 74 ; IMillips i*. Bury (1694), Skin. 
447 : R. V. Kemp (1695), 12 Mod. Rep. 77 ; PuKb v. 
Leeds (1777), 2 C’ow^. 714 ; Savill v, Betholl, U902J 2 
Ch. 523. 

622. Rent previously paid.] — Lease of 
rectory k tithes by Queen Elizabeth held void 
because (a) the Queen was deceived as to the 
amount of rent previously paid ; (6) the whole 
lease was intended to have the same commence- 
ment whereas as to the rectory the lease might 
commence immediately but the tithes were subject 
to another lease & tlie Queen’s lease would not 
take effect until it expired.- - Chambers v. Mason 
(1604), Yelv. 47 ; 80 B. R. 34 ; sub noni. Mason 
V, Chambers, Cro. Jac. 34. 

Annotaiwiis : — Consd. U. v. Kompe (1694), 1 Ld. Raym. 49 ; 
Davies Starcy (1840), 12 Ad. k El. 506. Befd. Holland 
15. Fisher (1662), (). Briilg. 181 ; Wint^or v. Lovoday (1696), 
1 Com. 37 ; A.-O. v. Windsor (1860), .30 L. J. Cli. .'>29. 

023. Alleged right of grantee to certain 

profits of office.] - The King by Privy Heal, reciting 
that unserviceable munition belonged to the 
Master of the Ordnance, granted it to him, k he 
thereupon sold it k died : — Held : such munition 
could not be claimed as ancient fees, the office* 
having been erected recently k the grant was void, 
for the Privy Heal was made ui>on a false sugge.stion 
k the King was therein deceived, k the exor. of 
the grantee was chargeable to the King for the 
munition. -Devonshire’s (Earl) Case (1607), 
11 Co. Rep. 89 a ; 77 E. R. 1266. 

Ammtalhms : — Consd. A.-G. v. Perry (1734), 2 (’oiii. 481. 
Befd. C/oke’a Case (1623), 117 ; R. v. Jticledon (1811), 

Wight. 369. Mentd. K. V. Hornby (1694), 5 Mod. Hop. 29. 

624. Grant ex mero motu.] — A patent is 

void when the King is deceived in the real considera- 
tion that causes this grant ; for when the King 
makes a grant by the word ex mero motu k yet 
expresses a real consideration moving his grant, 
which is false, now, since these are contrary k 
cannot stand together, the law shall judge upon the 
express consideration k shall not regard the 
clause of the form ex mero motu, whicli is clausula 
clericorum, but shall reject that, as the ct. does 
the opinion of the jury, when they lind the fact, 
k conclude uiJon it contrary to law. — Needli^r v, 
Winchester (Bp.) (1614), Ilob. 220; 80 E. R. 
367. 

Annotations: — Befd* Collingwood v. Puce (1601), O. Bridg. 
410; Holland v. Fisher (1662), O. Bridg. 181; R. v, 
Hornbee (1691), Frocm. K. B. 331 ; A.-G. v. Dupletshi 
(1762), l*ark. 144. Mentd. Manby v. Soot (1663), 1 Kob. 
301 ; BushoPs Case (1670), T. Jo. 13; A.-G. v. Allgood 
(1743). Park. 1 ; Hoarlo r. Grccnbank (1749), 1 Vob. Sen. 
298 ; Clumplln v, Bullman (1761), Park. 198 ; Bncklngliam- 
shlre V. Drury (1762), Wllm. 177 ; Johnson v. Clark, [1908] 
1 Oh. 303. 
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625. Undervalue false partioulars.]- 

Bill in equity lies to set aside letters patent of CTant 
of lands obtained from the Crown by fraud, where, 
for instance, it is a purchase at an undervalue 
on false particulars. — v, Vernon (1685), 
1 Vern. 370; 2 Kep. Ch. 353; 23 E. H. 628, 

L. O. 

626. Time at which grant to take eifeot.] — 

,T. leased to M. a close of land in B. for 44 years ; 

M. was attainted of misprision of treason, & so 
forfeited to the King, who seised same. The King 
leased same to R. for 21 years, & died : Edward VI. 
in the fourth year of his reign, leased same to P. 
to hold, after the term to M. ended, for 21 years : 
R. surrendered to Queen Mary, who leased same 
again to R. for 30 years ; — Held : the lease made to 
P., was utterly void, for the King was deceived in 
his grant ; for the lease made to M. was long time 
before determined by extinguishment in the 
person of the King, who had it by forfeiture upon 
the attainder of M. & stat. 1 Edw. 6, c. 8, did not 
help that lease, notwithstanding the non-recital, 
or inis-reci(.al of leases made before, for it. was not 
matter of recital, but matter of estate Ac interest , 
which was not/ well limited for the commencemenl. 
of it in the lease to P. ; for there was not any 
certainty of the commencement of it, for that 
lease could not be^n after the surrender of K., for 
the words of the limitation of the beginning of it, 
did not serve to such a construction. — Bolt v, 
Roper (1559), 3 J^^on. 5 ; 74 E. R. 504. 

627. Point of title.] — Grant by letters patent 

of two i>ieces of land called N. & W., containing 
fifteen acres in W., lately in the tenure of 0., 
formerly belonging to the late monastery of W., 
quw qutdem prcnmlssa a twhis, etc. concelaia et 
detenta fuerwd. 3he lands w<!re parcel of the 
manor of W., &. it was found by special verdict 
t.hat the manor //on co)teelala nec defrnia fiiH, 
tied fuli in onerc et compoto ; & the remts profits, 
except of the two pieces of land called N. <fe W., 
w(n’e answered to the King before & at the time of 
the letters patent : — Held : (1 ) although there was 
a c/ntainty in the flung granted, in the names, in the 
content, in the town, county, tenant & in the tith\ 
yet the qua*, quidem being false, avoided the patent 
for four reasons : (a) the clause quai quidern, etc. 
was in law the sugg(?stion of the patentee ; (//) it 
was clause of restraint to restrain the grant to 
that only which was concealed, & not in charge ; 
(c) the final intention of the King <& Queen by the 
letters patent was, to reward the service of the 
patentee, & not to diminish any part of tlieir 
revenue ; {d) the words are in the conjunctive, 

concelaia et detenta fmrunt, & the land cannot be 
said to be detained from the King ; (2) when the 
King Qucicn wcTe answered of the ancient rent 
of a manor, although the fermoi*s, or officers ^ 
ministei's of the King suffered an intrusion into 
parcel of the manor, yet that parcel was not in 
law concealed nor detained. 

(3) Ex certd saientid imports the King had 
knowledge of the thing ho granted. 


(4) Ex nwro motu properly imports the honour 
& bounty of the King, who rowai‘ds the patentee 
for the merits of his service, of his own mere 
motion, without any suit of the party. — Legates 
Case (1612), 10 Co. Rep. 108 b ; 77 E. R. 1090. 
Annotatwm : — A» to (1) uoniid. Hollatid v. FfBher (1662), 
O. Brhig. 181. Refd. Brookham’s Case (1628), Lltt. 128 ; 
Lltchflwd V. Ayres (1639), W. Jo. 435 ; awytt v. Eyres 
(16.39), Cro. Car. 646 ; Thomason v. Maokworth (1666), 
O. Bridff. 502 ; R. v. Roohestor (Bp.) Sc Clark (1675), 
2 Mod. Rep. 1 ; K. v. Ohestor (1698), 2 Sulk. 660. OenuT" 
ally, Mentd* R. V. Vaughan (1590), Cro. Eliz. 507. 

628. I — R. V. Clarke, JNo. 597, ante. 

629. Matter of law — Grant in part of monopoly. 

— The King leased a manor mines, & granted 
that the lesset^ should have the sole venmng of 
alum, reserving out of the premises £10,000 per 
annum to himself, & £1,610 per annum to M, ; — 
Sendde : the grant was void, as it appeared upon 
the face of the* grant that tlic King was deceived 
in the very subst.ance of the grant, & the rent was 
entirely reserved out of the whole. — MuLGRAVH 
(Loud) v, Mounson (1676), Ereem. Ch. 17 ; 22 
E. R. 1020. 

630. Grant in fee of chattel interest.] — 

T^ho estates of B. wore seized after his death under 
an extent, granted by the Crown to C. in fee : — 
Hehi : the King’s interest under the extent being 
but a chattel interest, the grant by him in fee was 
bad, &- the King had been deceived. — Travell v. 
(■ARTERET (1683), 3 I^‘V. 134 ; 83 E. R. 616. 
Annotation : — Refd. Morgan v. Seaward (1837), 2 M. 8c W. 
544. 

« 

a. For Uncertainty, 

631. General rule.] — The King’s grant is void 
for uncertainty. — Stockd ale’s Case (1611), 12 
Co. Rep. 86 ; 77 E. R. 1363. 

Annotations : — ^Refd. Doe d. Devine r. Wilson (1865), 10 
Moo. P. 0. C. 602 ; Des Borrefl v. Shoy (1873), 29 L. T. 
592. 

632. — - Grantee claiming specific portion of 

land.] — A subject claimed a .specific portion of 
land, tlio i)roperty of the Crown, under a grant by 
letters : - Held : he must show a specific 

tlescrix^tion of the partic ular jdace as meant to be 
conveyed by the instrument, for he could not 
avail himself of geiieTal words. — J^ armei'ER v, 
A.-G. (1813), 10 Riico, 412 ; 117 E. R. 356, II. L. 

633 . Effect of reference to certainty — 

Grant with such privileges as named person enjoyed.] 
—If the King grants a inanor with such i>riviJeges 
it franchises as P. formerly enjoyed therein, it is 
a good grant, because of 1 he certainty t/O which it 
relates. — Darcy’s (Jaum)) Case (1596), Cro. Eliz. 
512 ; 78 E. R. 762. 

Annotation .—nM. Lyn v. Wyn (1065), O. Brldg. 122. 

634.. “.] — When the King’s charter in 

general terms refc‘i*s to a certainty, it contains as 
express mention as if the certainty had been 
exi)r(‘ssed in the charter, although the certainty 
to wliich the reference is, be not of record, but lies 
in averment by matter in pais or iii fact. — 
Whistler’s Cask (1613), 10 Co. Rep. 63 a ; 77 
E. R. 1021. 


625 i. Consideration —Undervalue db 
false particulars.] — A., on applying 
tAj the Crown laudn doj>artmtint for the 
grant of land belonging to tho Crown, 
knowingly inisropreHoulod that tho 
land “ was not valuable for its pine 
Umber."' At that time the lot was 
embraced In a timber licenso to B. ; 
but, in ignorance of that fact, tlio Comr. 
of Crown lands granted tho appln.. 
Sc a patent for t.ho lot was prepared, 
but, before Its issue, the fact as to B.'s 
license was ciisooverod, 8c thereupon 
the Comr. indorsed upon the patent a 
tnemoroudum that ** these letters 


patent are subject to tho renewal of 
the timber lloonse for one year from " 
a specified date. In an action brought 
by a purchaser of tho timber from the 
patentee It was decided iliat Uie 
reservation of tho timber ho made 
was unauthorised & invalid : -Held : 
in these circumstAnces, A.-C. was 
entitled to proceed for a repeal of tho 
patent, on the grountl that it had boon 
issued im providently. — A.*Ci. v. Con- 
tois (1878), 25 Gr. 346.-- CAN. 

g. Alleqaiion of deceit — How 
pleaded.] — ^Whero concealment or mis- 


take as to Uio issuing of a Crown grant 
by the Governor is alleged in pleading. 
It should have reference to the mind of 
tho Governor himself, & ho, personally, 
should be described as deceived or 
mistaken, imder which averment evi- 
dence of the facts, as to those through 
whom ho acts as agents having been 
deceived, may bo given ; but It would 
bo more convenient, os preparatory 
to evidence, that tho real actors shouid 
appear. Sc tho fact of his Excellency 
having acted by their advice only bo 
stated. — ^A.-G. v. Sandehson (1870), 
1 V. R. (Eq.) IS.—AUS. 

o o a 
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Constitutional Law. 


SccL 2. -Validiiy of gratiis : *S’W/-.scr/. 3, C.; fiuh-secL 
4. 


Annotations Stukeloy v. Biitlor (1614), Hol». 168; 

H. r, KorhfiBter (1675), 2 Mod. Hop. 1 ; A.-O. Kweluu* 
Ho.spital (1853), 17 Boav. 366 ; Doo d. Devino v, AVilson 
(1856), 10 Moo. P. C. C. 502. Mentd. il^toiiehouse i'. 
Corbet (IC.3.5), Cro. Car. 400; Holland r. FiBhor (1662), 
O. Bridff. 181 ; JcwiRon r. Dyeon (1842), 6 State Tr. N. S. 1. 

635. As to amount of subject-matter — Grant 
of parcel of land— No description of what parcel.] — 

The Queen being seised of a groat waste granted 
to B. the moiety of a yard-land in the waste, 
without certainty in what part of the waste they 
should have same, or the special name of the land, 
or how it was bounded. Afterwards the Queen 
granted to W. the waste, & afterwards B. authori.sed 
A. to enter into the waste, & on his behalf to make 
elect ion of the moiety : — Held : the grant to B. was 
void for uncertainty, buti if a common person had 
made such a grant it would be good & the grantee 
might make liis choice reduce the thing into 
certainty. — I1itnuehfokd’.s Case (1585), 1 Leon. 
30 ; 71 M K. 28. 

Annotations -Refd. Poo d. Doviiie r. VVllsoo (1855), 10 
Moo. P. C, C. 5!)2 ; Savill r. Botlicll, I19U2] 2 CUi. 52.3. 

636. .] — A (hown grant ot so 

many acres out of a larger number, but not 
describing them by name, etc., but heaving it 
uncertain which acres are inttmded to pass, is 
void, as the grantee can have no (Section against 
th(j King. — B rand r. 'roi>D (1(518), Nov, 29; 71 
K. K. 999. 

Annotation : — Consd. Doe d. Devine v. Wilson (1855), 10 
Moo. P. C. C. 502. 


637. 


Grant of tolls -As taken Ibi et alibi. 


The King’s grant- of such toll as is taken ihi cL 
alibi is void hn* uiicertaint y. -Liuhtkood r. I.^enet 
( 1(517), Oo. .Tac. 121 ; 79 K. 11. 8(50. 

Annotation Refd. Stamford Corpu. v. J’luvlott (1830), 
1 Cr. & J. 57. 

638. As to time at which grant to take effect.] — 

Cham HERS v. Mahon, No. 022, aide. 

639. .] — The King granted th(' herbage & 

pannage of tlie park of ( -. to A. for life, A after- 
wards the. King, reciting the grant, to A., k that he 
was living, granted the herbage & pannage of the 
park to IL for his life, witliout showing when it 
should begin; — Held: (1) such grant to B. was 
good ; (2) when the King’s chaj'ter might be taken 
to two intents wliich were good, in many cas(‘s it 
should be taken to such intent as was most bene- 
ficial for the King, but if it might be taken to one 
intent which was good, & to a.riother intent which 
was void, it should be taken insucli maimer as that 
the grant might take elTcct; (3) there was no 
uncertainty in the grant-, A it should take efh^ct 
in possession whtni the tii’st grant should be ended 
or determin(*d, wheflier it were by deat h, surrender 
or forfeiture. -IIutland’h (Karl) Case (1(508), 
8 Co. Rep. 55 a ; 77 K. R. 555. 

Annotations : — As to (1) Refd. GledstancR v. Handwich (1842), 
4 Man. & (1. 95)5. As to (2) Refd. I’riddlo Napper’H (JaHo 
(1612), 11 Co. Hop. 8b; Butter v. Cliapnian (1841), 


H. & W. 93. Gcncrallu, 

(1591), 9 Co. Hop. 24 a ; S 
73 a ; Salisbury ’h Case (] 
r. Wyn (1(565). O. Bridg. 

J.id. Kaym. 49 ; Clayl.oii v 
419 ; U. r. Pasmore (1785) 

Cooke (1829), 5 Bing. 340. 

640. As to place —Grant of steward of manor — 
No statement of county in which manor situate.] — 

Shrewsbury’s (Eart.) Case, No. 90, mde. 

See, fjeHcrallf/, CV^PYHOLDS. 

641. As to name of tenement granted.] — 

A grant from the Crown of all those messuages 
called D., all lands to the messuages belonging, 
or witli them demised, lately belonging to the 
Priory of A. is good, although at the time the 
possession of the priory was surrendered to 
the Crown, the estate granted was only known 
by tht‘ name of the four closes in D., & t he land was 
not built upon when surrendered. A grant from 
the Crown of a house cwii parti neniiis will priss 
land that was occupied with tlie house. — CfENNlNOS 
V. Lake (J(i29), tVo. Car. 1(58 ; 79 K. B. 717. 


Mentd. strata Moivella’s C^e 
taftord’s Coho (1609), 8 Co. Bop. 
1613), 10 Co. Bop. 58 b; Lyn 
122; B. V. Kompo (1(504), 1 
. Kinaston (1098), 1 Ld. Bavm. 
I), 3 Term Bep. 199 ; Alcock t\ 


Sub-sect. 4. - Other (Jaseh. 

642. Grant cannot enure to double intent.] — 

Alton Woods' (’ask, No. 590, aolc, 

643. Want of form — Void.] -H. v. (Clarke, No. 
597, aota. 

644. Grant to “ inhabitants ** of parish — Valid.]— 

(1) A grant made by the (h*own to the inhabi- 
tants of a parish is good, thougli such grant can- 
not be made by judvat-e individuals. 

(2) Grants by tlje Crown in djirogation of forestal 
rights are good grants, t-hougli tlioy might not bo 
good except so far as they wore in derogation of 
such rights.— W illtnoale r. Maiti^and (18(3(5), 
L. J{. 3 Kq. 103 ; 3(5 L. J. Ch. (51 ; 31 J. P. 29(5 ; 
12 .hir. N. S. 932 ; 15 W. B-. 83. 

Annolatio 7 is : -As to (2) Consd. Chilton i\ Loudon Corpri. 
(1878), 7 (3). D. 735 ; Rivers r. A ilaiUH (1878), 3 Ex. D. 361. 
Refd. AubUu V. Amliurnt (1877), 38 L. T. 217 ; Tyiio 
Improvement t)onirs. r. Imrie, A.-U. r. Tytio Improvement 
(UimiH. (JS99), 81 Jj. T. 171. Gcnvraltu^ Mentd. Mills 
V. Col(5hester (\>rpn. (1867), 16 Jj. T. 626 : Do La Wurr r. 
Miles (18SJ), 17 Cii. J>. 535; Hyde Corpu. v. Bank of 
England (1882), 21 Ch. 1). 176. 

Compare No. 75(5, post. 

What the Crown may or may not grant.] — Sec 

Sect. 5, post. 

Sect. 3.- CONSTOUCnON OF GRANTS. 

Sub-sect. L— M(.)DE of Construction. 

645. Charter— Not on criminal information.]— 

liiglits under a charter must determined in 
an appropriate manne^r cannot- be raised by 
way of defence on an information for unlawfully 
assembly A riot.- K. r. Sacheverell (1(581), 10 
Stat(^ Ti\ 30. 

Annotation : Mentd. Cope V. Barber (1872), 20 W. 11. 885. 


PART XIX. SECT. 2, SUB-SECT. 3.— C. 

h. As to anwunt of subjed'niaUt'r.] 
— Laud was grant erl by a (Town pf^tent 
dcscribing it as the north jiart of lot J 3, 
contaitiing 60 acTos, ik the original 
l»lau of 1-he township Bhow'ed the lot 
with centre line running t-hrough the 
conceHsion, Sc showed the iiart south 
of the line as 100 acri’es, & the part 
north of tJic lino its 80 acres ; prior 
to the giant of tlie north part, there 
had been a griint of the southerly 
juirt, containing 100 acres, descrihing 
it hy metes Si. hounds, wLich were 
evidently intended l,o include all the 
land south of the lin(\ although they 
actually fell short of doing so : -Held : 
the patent was not void for uncor- 
talnty. — H yatt r. Mills (1891), 20 


O. B 351.— CAN. 

k. — ' Onu honndary “ to he 
/ijrrd.”}- -A lieenso to oeeiipy unsold 
Crown lands as a jiastoral run is not 
void for uneei'tatnty beoariiso ojic of 
the boundaries remains “ to be llxeil.” 
— ^Nkw Zealand & Australian Lanj) 
(kv. V. Bovek, Mac. 693.-— N.Z. 

PART XIX. SECT. 2, SUB-SECT. 4. 

l. Opposition to pnfe/d. 1 — ' Tiie 
]>aH8lng of a patent may bo opiiosod, 
(1) whilst it is under tln^ consideration 
of his Maje.sty ; (2) when It eoiiies to 
the privy seal ; (3) when it conies to 
the Groat Seal.* Sx p. Daly (1788), 
Veru. Sc Her. 499. — IR. 

m. Grant void ex facie- -May he 
impeached in any proceed iny,h~ A 


grant from the Crown void ex facie may 
bo iinjieaeliod i!i any proceeding in 
whlcli its validity comes directly or 
coliat-crally into (luostion. But a 
grant, good on its face, cannot bo 
defeated by showing that It was 
obtained by fraud, or that it Is voidable 
on other grounds, uiiloss in a proceeding 
taken to procure its repeal. — Grkln 
1 ). Si*T<'.NCEH, Mac. 628. — N.Z. 

n. Orani for inadequate vonsideru- 
tinn.\ — The mere fact thai. the advisors 
of the Crown in Council have advised 
the issue of a grant of (Town land for 
an Inadequate couHidoratiou or for 
no eonsidorat-iou Is not a ground for 
avoiding the grant.— A. -G, r. Goldh- 
BOHOuau (18^9). 15 V. L. B, 638 — 
AUS. 
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Part XIX.- -Eoyal Grants. 


Sub-sect. 2. — Genfjiat. Piunciples of 

OONSTBUCTION. 

646. Construed most favourably to Crown — 
Grant capable of two constructions.] An<»n., No. 
2StJ, anie, 

647. — — .J- -11uti,.\nd’s (I^aiu,) (Use, 

No. 629. ante, 

648. Reservation of rent.] - K. com- 

plained against B. iti eJccHone fi/rnw ; & B. pleaded 
not guilty. It appeared that the prior of St. 
John’s of Jerusalem had domi.sed the premises (o 
C. for 50 years at a rent of £5 10.9. lid., with 
condition of re-entry if the rent was boliind in 
part or in all. The premises came to the King’s 
liands by surrender ; & the King granted one of 
the houses to the lessee &; another in fee. The 
rent fell in arrear, but before seizure or entry by 
the Crown, the residue of tiio premise.s was granted 
to one in fee who made a lease to K. B. 
was the assignee of t he exor. of the first, less(*e ; 
At on his entering, K. brought trespiiss : — Held : 
it was one entire lease?; but tin ‘ King’s grant was to 
be taken favourably so that no prejudice should 
accrue to him ; At the land dtivised to Jiis patentee 
was discharged of the condition, the residue of tiie 
condition remaining with the reversion in the 
King’s hands. — K night’s Case (1588). 5 (Jo. liep. 
51 b; 1 And. 173; Gouldsb. 15; 3 Leon. 124 ; 
Moore, K. B. 199 ; 77 E. II. 1,37. 

j\nn.()intums : — Refd. H. v. (Vaton (1751), Park. 112. Mentd. 
Stukolcy V. Bulilcr (1(515), Hob. 1(5S ; Havcn^il v. Hare 
(Kilfi), :5 Bulftt. 250 ; lieare u. Woodley (1620), Cro. Par. 
154; Field r. Boothshy (1658), 2 Hitl. ]:17 ; Petition of 
ilornbee (1691), Fre<‘iii. K. B. .‘5,‘51 ; VVard e. Kvoret 
(1(590), I Ld. Hayjii. 422; Orby v. Aioliiin (1706), Frccui. 
(*h. 291 : A.-G. r. Allgood (171:5), l‘ark. 1 ; Doe d. ITayiio 
r. Hedfero (1819), 12 Kant, 96; Twyaain r. Pickard (1818) 
2 B, & Aid. 105 ; llobiuH r. Evans (18(;:{), 2 H. HO 
Bcltndicrois r. Delacberois (18(51), 11 H. Jj. Cas. 62 
Hydo V. Warden (187 7), A ]C.\. I). 72. 

649. General words.] — (Jeneral words in 

tiu' gT'ant of a manor are not. to b( eonstru(*d 
iigainst- th(‘ (b*own. Where a manor* Wiis granted 
with “ h>/, /«//(/, ianla^ qua! in ^ aJiquvi aVruJi ti/H/tirnn 
hahuii ” ; -Held : it, was not, a sutticient answer 
in quo ivarranlo for using certain liberties witliin 
the manor to show that King Henry VlJl. had 
granted the nicanor to C^ueen Catharine with these 
liberties for her life.- TL v. White (1017), 3 Bulst. 
292 ; SI E. H. 244. 

650. .] -Whore, on the dissolution 

of monasteries, the possessions of an abbey came 
to the Crown, A: the thrown subsequently granted 
all the tithes yearly renewing, with all their rigiits, 
membei's and appurtenances ; — Held : the (.3*own 
being the rector, or in loco rector is, the tithes 
grantetl must mean the rectorial tithes, or all the 
tithes (‘xcept such as had been withdrawn by an 
endowment for the minister ; but- royal grants 
being strict ly construed, the ct. would not hold the 
grant' extended to the rectory, the rectory not being 
granted in express terms. 

In ascertaining the meaning Ac ellect of a charter, 
cont emporaneous documents, procei'dings iu causes 
relating to it, Ac parol t(‘stimony, may be resort(?d 
to, in order to explain At- give to the charter a con- 
struction, but- not to contradict it. — S c^aueet ik 
Lugton S(jhool (1836), 10 Bli. N. 8. 5J12 ; 4 Cl. 
& Jtin. 1 ; 6 E. K. 218, II. L. ; affq, 8. C. sid) nom, 
Lucton 8ciiool (Govkbnors) v, 8(\\ulei't (1828), 
2 y. Ac J. 330 ; Ex. Ch. in Eq. 

651. .] — Article 4 of the Union with Ireland 

Act, 1800 (c. 67), prohibited the creation of a new 
Irish peerage except so often as three of t he Irish 
peerages existing at the Union shall become 
extinct. It further provided that “ if any peerage 
shall at any time bo in abeyance, such peerage 
shall be deemed Ac taken as an existing peerage ; 


Ac no peerage shall be deemed extinct unless on 
default of claimants to t-he inheritance of such 
peerage for the space of one year from the death 
of tlie poison who shall have been last possessed 
ther(‘of ; Ac if no claim shall be. made to the inheri- 
tance of such peerage, in such form Ac irumner as 
may from time t-o t ime b(? pj‘escribtHl by thi* House 
of Lords of the thiited Kingdom, b(‘fore tlu‘ 
expiration of tJie said period of a year, them Ac in 
t4iat case such peerage shall be deemed extinct : 
provid(*d that nothing herein shall exclude any 
pei*son from afterwards putting in a claim to t-he 
peerage so ileeined extinct ; & if such claim shall 
be allowed as valid by judgment of the House of 
Lords, such peerage shall be considered as revivtnl : 
Ac in case any new ert^ation of a peerage of t-liat- 
part of the United Kingdom called Ireland shall 
have taken place in the interval, in consequence 
of the supposed extinction of such peerage, then 
no new right of creation shall accrue to His Majesty 
in consequence of t he n(?xt (‘xtinction wliich shall 
take place of any peerage of Ireland.’* 

8ir B. Bloomliehi in 1825 was created a baron of 
the kingdom of Ireland by a patent wliich recited 
that three peerages had become extinct. Although 
no claim for one of those peerages for above a 
year after the deatii of the last peer had been 
put in, a subs(;quent claim to the peerage was 
allowed by the House of [.^^rds in 1828. OoiLse- 
quently, only two peerag(?s were in fact extinct 
at the date of the creation of Baron Bloomileld. 
8ubsequently, four peerages of IrfJand became 
extinct. A: in 1 830 a new baron of the kingdom of 
Ireland was created by patent. The question 
whether the grant of the Bloomfield peerage 
was valid was referred by the Grown to the* House 
of Lords, Ac the House referred it to the Committee 
for I’rivilegos : -Jlcld : (I) (he patent was valid, 
Ac tht? i*ights conferred by the patent on the pc^or 
could not be taken away from Jiim by the revival 
of a dormant claim. 8uch revival alTected only 
Hie right of the Grown to create future x>o('ragos. 
Tin; right of tlie (4 h)Wii to confer a ])(‘orag(? exists 
at (-ornmon Law, & eouhi only lx* taken away by 
direct words, (2) 33 le (Vown is an exc(;ption to 
the general rule as t-o f-lie construction of grants 
against the grantor, A: grants <-o which tlx? Grown 
is a party are to be so construed in favour of the 
Grown.' -Bloom fielh Ureu-aoe Case (1831), 2 
Dow Ac Gl. .344 ; 2 State Tr. N. 8. 905 ; 0 E. H- 
755, H. L. 

652. .] —A.-G. Pakhoxs, No. 706, po8/. 

653. Droits of Admiralty.) -To consti- 

tute wreck of tlie sea, goods must have touched the 
ground, though they need not have been left 
dry. Goods afloat on tin* high sea though within 
low watermark if they lia.ve not touched the ground, 
are droits. Wreck of t-he sea is land revenue Ac 
is generally granted to tlie lord of a inanoi* on the 
coast. 

Scmhle : tlu* (’-rovvn cannot lawfully grant 

droits to a xirivate jierstin. All goods found afloat 
Ac derelict on tlie high seas bidong, as droits, to 
the Grown, in its ollice of Admlty. A claim to 
flotsam is therefore, in derogation of the general 
law, & of that right, A must be clearly ma(ie out 
before it can be admitted. 33i(? construction of 
such a grant, at the suit of the subject, is to be 
taken most beneficially for the King, Ac against 
the grantee, whereas the. grant of a subject is 
to be constriKid most- strongly against the grantor. 
— R. V. Eouty-nine: (-asks of Brandy (1836), 3 
Hag. Adm. 257. 

AniiotcAionH : — Consd. The Olympic, fl913J P. 02. Reid. R. 

w. Two Casks of Tallow (1837), 3 Hd-ff. Adm. 294 ; H. e. 

Lo Pauline (1845), 55 Notes of Casea, 016 ; B. v. Keyn 

(1870), 2 Ex. 1) 63. 
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CoNSTmmoNAL Law, 


Sect 8. — CoNsfruction of granfs : Suh-sect. 2.] 

654. -.] — During the Russian war one 
of her Majesty’s ships of war, on her jiassago to 
O., fell in with & took possession of a raft of timber, 
having the Russian imperial mark painted on the 
several spars composing the same : — Held : such 
timber must be condemned as a droit of the 
Crown, & not a droit of Admlty. 

Droits of Admlty., being by grant from the 
Crown, are to bo interpreted strictly. It must be 
satisfactorily shown that the right claimed was 
granted under the Orders in Council of Mar. 0, 
1605, which were issued to set at rest doubts as 
to the rights of the Lord High Admiral in time of 
hostility. 

If a grant is made by the Crown of any subject- 
matter, in clear & express terms, the necessary 
conclusion is, that the Crown reserves to itself 
all that has not so been granted (Dr. Lushinoton). 
— Raft of Rxjssian Timber (1859), 5 .Tui*^ N. S. 
1109. 

655. •] — In 1437 an almsliousc or hospital 

was founded Sc endowed by the lord of tlie nianor 
of Ewelme, for thiHeen poor men, two priests, 
for praying for souls Sc the education of youth, 
Sc the right of nominating the master was vested 
in the lord of the manor for the time being. 
Previous to 1513 the manor Sc the rights of 
patronage became, on the attainder of the lord, 
forfeited to the Crown. In 1618 King James I., 
by letters patent, granted tin*, right, of nomination 
of the master to the UniA^ersity of Oxford, for the 
support of the Hegius Professor of Medicine, Sc 
in 1818 the manor, with all its advantages Sc 
endowments, was duly granted by the Crown to 
.1. B. : — Held: (i) the rights of nomination Sc 
visitation, incidental to the manor, did not, upon 
the forfeiture by attaindtT, become merged Sc 
extinguished, but- vested in the Crown ; (2) the 
property, etc., of the hospital was not alTect/cd by 
stats. 27 Hen. 8, c. 28, Sc 31 Hen. 8, c. 13, but 
remained vested in the Crown as beJore ; (3) they 
were not, in any degree, affected by 1 E(lw. 6, 
c. 11, so as to vest the property in tlie Crown, as 
its quasi private possessions ; (4) by the grant of 
King .James to the Cnivei'sity of Oxford, the 
jus patro7taius had, de facto, been severed from 
the manor of E. ; (5) by the common laws the 
grant of a manor by the King cum pertincutihus 
would pass an advowson appendatit t(.) it, Sc stat. 
17 Edw. 2, c. 15, created a rest-riction as to advow- 
son of churches only Sc did not apply to the present 
case of a lay advowson. Orants by the (h'own are 
construed favourably to the grantor, Sc in such 
a case the usual ride as to the construction of 
grants is inverted. If it be showm that the King 
is deceived in his gi*ant, it will not include a subject- 
matter not expressed. — A.-G. v. Ewelme ilosriTAL 
(1853), 17 Beav. 3f)6 ; 1 Eq. Rei). 563 ; 22 L. J. Ch. 
846 ; 23 L. T. 0. 8. 4 ; 1 AV. R. 523 ; 51 E. R. 1075. 

Annotationa : — As lo (1) Befd. A.-G. r, Boiichorott (1855), 

25 Beav. n«. As to (5) Refd. A.*G. v. Windsor (18tJ0), 

80 L. J. Ob. 529. 

656. Construed in favour of validity.] -R. tj, 

Clarke, No. 597, ante. 

057, Grant for value.] — The King’s grant 

for value shall be construed liberally in favour of the 
subject Sc in favour of its validity for the honour 
of the King. — M olyn’s ('ase (1598), 6 C^o. Bep. 5 b ; 
77E. R. 261. 

Annotations Apld. R. & WaUcr v. Hanger (1615), a Bulet. 

1 ; H. V. Keinpe (1605), 1 Ld. Haym. 49. R«d. Rut- 
land's Case (1608), 8 Co. Hop. 55 a ; Stafford's Case (1609), 


8 Oo. Rep. 73 a ; Priddle ic Napper's Case (1612b 11 Co. 

Hep. 8 b ; St. ^viour, Southwark Case (1613), 10 Co. Rep. 

66 b ; Orby v. Mohun (1706), Froein. Oh. 291 ; R. r. 

Easteni Archipelago Oo. (1853), 1 E. & B. 310. Mentd. 

Bewley’s Oase U610), 9 Oo. Hop. 130 b ; Thurman v. 

Cooper (1618), Popb. 138. 

050. Grant capable of two constructions — 

One good & one bad.] — Alton Woods’ Case, 
No. 590, a7ite. 

059, ,] — Rutland’s 

Case, No. 639, ante. 

000, ,]. .A petition which had 

been agi*ecd upon at a meeting of the ratepayers 
of the borough of M. to wliich all ratepayers hod 
access Sc which was in fact attended by a thousand. 
Sc which petition was afterwards signed by 4000 
of the inhabitant householders of the borough 
of M., was presented to Her Majesty praying for 
the gi*ant of a charter of incorporation to the 
inhabitants of such borough, under the provisions 
of 1 Viet. c. 78, s. 49 ; afterwards, & before the 
day which was appointed for the Privy Council 
to take such petition into consideration, a count/er- 
petition signed by 6000 of such inhabitant liouso- 
liolders was presented to Her Majesty praying 
her not to grant such charter, "rhe whole number 
of such inhabitant householders amounted to 
48,000; — Held: (1) such second petition did not 
necessarily deprive Her Majesty of the power to 
grant such charter upon the first petition, but 
such first, petition might still authorize the exercise 
of the powei*s conferred by tl)0 section of the act ; 
(2) wdicther the first petition was, under all th(^ 
circumstances the petition of the inhabitants, was 
a question of fact for a jury the dtJ/ermination 
of the Privy (’ouiicil to advise the Queen to act 
upon such petition was not conclusive of its 
validity ; (3) the grant of such chaitor of incorpora- 
tion was an exercise of the common law prerogative 
of the Crown, although such cliartor extended to 
the new corporation the powers of thfi municipal 
act, which the Crown had no powder t;0 do except 
by 1 Viet. c. 78, s. 49 ; (4) the Crown might by its 
common law prerogative appoint the number Sc 
set out t<he bounds of th(i wards in such borough ; 
(5) Sc might also delegate the power of appointing 
the first- members of such new corporation Sc might 
at all events appoint a pei*son t-o ascertain the 
individuals who comi)osed the class to whom such 
charter was granted ; (6) such charter might be 
granted to part of the borough from the whole of 
which the petition has emanated Sc need not bo 
conferred on the whole of sucli boi-ougli ; (7) the 
appointment in such charter of parties to make 
out Sc revise the lists, Sc act as returning officer 
at the lii*st election under such act was good, Sc 
times for holding the first election t/hough not- 
agreeing with the times mentioned for the elections 
in the municipal corporation act, might be 
ai)pointed by the charter. 

(8) The Queen’s chartei's arc to be so construed 
as, if possible, t-o give iliem cllect. The ijetition 
required to empower the Crown to grant a corpora- 
tion under the act , must be such a one as can fairly 
be coiLsidered as representing the will of the 
majority of the inhabitant householders. If 
two constructions can be made of a King’s charter, 
Sc by force of one construction, the grant may be 
good, Sc by another it may be adjudged void, then, 
for the King’s honour Sc the benefit of the subject, 
such construction shall be adopted as that the 
King’s charter shall take effect ; Sc of reasoning 
if one construction will defeat the express intention 
of the charier, & another effect it, the ct. is bound 
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666 i. Construed in favour of validity .] — A patent of land from the Crown Ib to be upheld rather than avoided.— Hyatt v. 
MlLia (1891), 20 O. U. 351.— CAN. 
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to adopt the latter & reject the former. — R utter 
V, Chapman (1841), H. & W. 93 ; 8 M. & W. 1 ; 
10 L. .T. Ex. 495 ; 6 J. P. 417 ; 151 E. R. 025, 
Ex. Ch. 

Annotationa: — Aa to (1) Sc (3) Oonsd. H. v. Benokor & Ellis 
(1842), 6 J. P. 657. Beta. Holford v. Hankinson (1844), 

5 Q. B. 684. Aa to (5) Contd. K. v. Dulwich Collofire (1851), 
21 L. J. Q. B. 36. Aa to (8) Coiud. v. Bonoker Sc Ellis 
(1842h 6 J. P. 657 ; U. v. Bouohor (1842), 3 Q. B. 641 ; 
R. V, Warwickshire JJ. (1842), 11 L. J. Q. B. 209. Distd. 
R. V. Aborayon Corpn. (1864), 13 W. R. 90. CoUBd. 
Graham v. Berry (1806), 3 Moo. P. 0. C. N. S. 207. 

661. After long enjoyment — Unless out- 

side power of Crown.] — In the construction of a 
royal charter reserving a rent to the Crown, 
which rent has been paid for a considerable 
length of time, the ct. ought to adopt a construc- 
tion consistent with the grant falling within the 
power's of the Crown rather than one which would 
make the grant in excess of the royal prerogative, 
& to assume unless there is clear evidence to the 
contrary, that the state of things at the date of 
the charter was such as to make the grant of it 
within the powers of the Crown. 

In 1628 Charles I. granted to the predecessor 
of deft, a charter, part of the term of which was 
contemporaneous with a former cliarter & part 
contemporaneous with the term of a charter of 
1638, & thereby he gi'anted to the predecessor 
cerl^ain exclusive rights of navigation in the 
Ouse & the right to take tolls in respect thereof. 
This charter had never been put in force —Held : 
if the acceptance of the later chart(U* did not aft’cct 
a surrender of the former by operation of law, the 
ct. could, if necessary presume a lost surrender. — 
A.-a. i;. 8IMPSON, [1901] 2 Ch. 671 ; 70 L. J. Ch. 
828 ; 85 L. T. 325 ; 17 T. L. R. 768, C. A. ; revad. 
on another point sub vom, Simpson v. A.-O., 
[1904] A. C. 476, H. L. 

Annotationa: — Mentd. Newcastle v. Worksop U. C., [1902] 
2 Ch. 145 ; Qnoonboroutch Corpn. v. Brnoed, Dean (1904), 
08 J. 1\ 214 ; A.-C. i». Autrobus. |1905] 2 Ch. 188 ; Dibdon 
V. Bkirrow, 11908] I (’h. 41 ; Robinson v, Bmith (1908), 
24 T. \j. R. 573 ; He Hatschek’s Patents, Exp, Zorennor, 
[1909] 2 Ch. 08; A.-G. v, Horner, 11913] 2 Ch. 140; 

Folkestone (’orpu. v. Brockman, 11914] A. C. 338 ; 
Hamuiertoii v. Dysart, [191(5] 1 A. G. 57 ; Morpeth Corpn. 
V. Northumberland Farmers’ Auction Mart Co. (1920), 
90 L. J. Ch. 420, 

662. Construed liberaUy in favour of subject - 
Grant for value.] — Molyn*s Casi:, No. 657, ante, 

503 , Grant ex certd scientid — Unless Crown 

deceived.] — Alton Woods’ Case, No. 590, ante, 

054 . — Et mero motu.] — R. v, 

Mussary, No. 602, a^ite. 

665. — — ^.]— (>raJi(< of a liberty in a 

certain manor to A., who grants the manor, with 
etc., to the Crown. The Oown grants the manor 
again to 13. with all etc. liberties, etc., in etc., in 
aa full & ample maimer as A. had it — such re-grant 
passes noUiing, but/ what/ is expressly mentioned in 
words, as the subject-matter of such grant, not- 
withstanding the words of reference to the former 
grant, which do not extend the operation of the 
latter beyond the precise terms of the patent. 
Qw. ; If the words “ Ex certd sclentid spedali 
gratid et rmro motu ” reduce a royal grant to the 
rules of construction to whicli the grants of private 
persons are subject, doubted. — R. p. Capper, Re 
JlowLER (1817), 5 Price, 217 ; 146 E. R. 587. 
Annotediona : — Consd. R. *». Dover Corpn. (1835). 1 Cr, M. 

6 R. 726. Mentd. Colonial Bank v. Wliiimey (1886), 
30 Oil. D. 261. 

Compare No. 627, ante. 


666. — — R. & Waller v. Hanger, No. 7, 

ante, 

667. Licence to trade with enemy.] — A 

licence to G.F. ^ Co., of Jj., merchants, on behedf 
of themselves & others, to export on board a ship 
named, bearing any flag except the French, to a 
hostile port, & to import from tiience specified 
goods notwithstanding all the documents may 
repi'csent the ship t o be destined to a neutral or 
hostile port, &; to whomsoever such property 
may appear to belong, authorises an enemy 
subject of the hostile country to which the ship is 
licenced legally to export from London, & therefoTO 
incidentally legalises an insurance made by his 
agent hero for lus benefit. It is no objection to 
his agent’s recovering for his use, that the loss is 
occasioned by the act of the hostile trader’s own 
state from whose acts he separated himself by 
engaging in the trafllc thus licensed. Licences 
to trade with an enemy are to be construed 
liberally, & not, like grants of property from the 
Crown, strictly, & therefore, although the agent, 
in obtaining the licence did not represent to the 
Privy Council that ho applied on behalf of an 
hostile trader, the concealment did not vacate 
the licence, or vitiate the policy. — Flindt v, 
Scott (1814), 5 Taunt. 674; 128 E. R. 856. 

Ex. Ch, 

Annotations : — Ezpld. Bazett v. Moyer (1814), 6 Taunt. 824 ; 

Vaughan v. Lomcke (1825), 7 Dow. & Ry. K. B. 236. 

Refd. Anthony v. Moliuo (1814), 5 Taunt. 711 ; Robinson 

V, Morris (1814), 6 Taunt. 720 ; Schnakoneg v. Andrews 

(1814), 6 Taunt. 716. Mentd. Aubort v. Gray (1862), 

32 L. J. Q. B. 50. 

See, further, Atjens, VoI. IT., pp. 183, 185-188 ; 
Nos. 460, 464, 481, 491, 497, 510, 511. 

008 . Grant capable of two constructions 

— One good & one bad.] — Rutter v. Chapman, 
No. 660, ante, 

669. Grant ex certft scientift — Meaning of.] — 

Lecsat’s Case, No. 627, ante, 

670. Grant ex mero motu — Meaning of.] — 
Lkgat’s Case, No. 627, a?iie. 

Compare Nos. 590, 602, ante. 

671. Abbreviations & incongruous writings.] — 
Shrewsbury’s (Earl) Casp:, No. 90, aide, 

672. Words of restriction in operative clause — 
Application to all things following last antecedent 
word of grant.] — Wreck may bo claimed by 
prescription. The ofilco of l^rd High Admiral 
of England has existed immeinorially. Words of 
restriction in the operative clause of a grant 
apply to all the tilings following the last antecedent 
word of grant. All the appurtenances of a manor 
in the hands of the Crown pass by a grant of the 
manor with the appurtenances, though they are 
not particularly recited in the grant. — Wiggon 
Branthwait (1699), 1 Ld. Raym. 473 ; 12 Mod, 
Rep. 259 ; Holt, K. B. 758 ; 91 E. R. 1215. 

673. Words of permission - -In charter to do act 
for public benefit.] — If there are words of per- 
mission in a charter to do an act wliich is clearly 
for the public benefit, they are obligatory ; there- 
fore where a charter declared that the mayor &; 
jurats of an ancient town might hold a ct. of 
record for the holding of pleas, but which had been 
long disused, the ct. granted a mandamus to compel 
such ct. to be held at the instance of an inhabitant 
of the town, though he was not a corporator. — 
R. V. Hastings Corpn. (1822), 5 B. & Aid, 692, n. ; 


662 1. Construed ltt)erallv in favour 
of subject .} — Grants from the Crown, 
either tor a valuable consideration 
or of special favour, are to be construed 
In the same manner as deeds from 
subject to subject. — C lark: v. Boxny- 
OABTLK (1834), 3 O. 8. 528.— CAN. 

662 ii. ♦] — A patent of land from 


the (Jrown is to bo construed most 
favourably for the grantee. — H yatt v. 
Mills (1891), 20 O. R. 351.— CAN. 

o. Presumption against error.] — 
The description In a grant will bo taken 
as correct unless proved wi*ong by the 
clearest testimony. — D ok d. Smith v. 


Mkybrs (1832), 2 O. S. 335. — CAN. 

p. .] —The presumption against 

error in a Crown patant Is not so 
strong as in an ordinaiy deed between 
subject & subject. — A.-Q. v. Fonsbca 
(1888), 5 Man. L. R. 173.— CAN, 
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Constitutional Law. 


Sect. 3 . — Consimction of grants: Sab-sects^ 2 d: 3, 
A.. B 

1 Dow. & liy. K. B. U8 ; 1 Dow. & Ry. M. C. 53 ; 
100 E. B. 1344. 

Annotations : — ^Refd. R. r. Eye (Jorjm. (1822), 2 Dow. & Ry. 

K. B. 172 ; H. v. Havering Atte Bower (1822), fi B. & Aid. 
01)1 : Bolton v. (’rowther (1824), 4 Dow. & Ky. K. B. 106. 
Menid. Jl. v. Un’iat Southern & Wostorn Ry. (1847), 1) 

L. T. O. S. 375. 

674. ^ — ^^.1 — Tf a royal charter contains 

words of permission to do an act which is clearly 
for the public benefit they are obligatory ; there- 
fore where a charter of James I., granted to the 
steward k> suitors of a manor, power & authority, 
to hold a ct. for the purpose, of hea,ring & deter- 
mining pleas of debt, &c. but the ct. had been 
disused for that purpose during fift y yeai*8 : — Held : 
mandamus would lie to compel the ct. to be held 
again, notwithstanding tlie non-user for such 
purpose. --K. v. If avehing A'I'te Bower (Steward, 
ETC.) (1822), 5 B. &; Aid. 091 ; 2 Dow. & Ry. K. B. 
170, n. ; 1 Dow. & Ky.M. 0.205 ; 100 E. R. 1343. 

Annotations R. v. Kyo Corpn. (1822), 1 B. & (\ 

85 ; A.-G. of Isle of Man v. Cowley (1859), 12 Moo. P, C. (J. 
27 .TuIiiiK V. Oxford (1880), 5 App. Can. 214. 


Sub-sect. 3.- What Rights, Interests and 

Property Pass. 

A. In (ienerat. 

675. Only what Crown may lawfully convey.] — 

Ai.ton Woods’ Case, No, 590, ay\te. 

B, By General Words. 

676. General rule.]- The intent- of the King 
in a grant of land is t-o be collected from the gi’ant- 
itself ^ not according l-o collateral matters. 

In a royal grant of “ omnia, terras, ienementa ei 
heredlfannmta sua ” nothing passes if it be not 
restrained to a certmnty, as in such a town &- late 
parcel of tlie possessions of such an one or of such 
an abbey or the like. 

An immaterial mistake in the town or name of 
tenant shall not- hurt the patent-, — Doddinijton’s 
Case (1594), 2 Co. Rep. 32 b; 70 E. R. 481 ; 
snJ) nom. Haul v. Beakt, Poph. 00. 

Annotations Retd, Stukolcy r. Butlrr (1614), Hob. 168; 

R. & Huosdoti y. Arundel (1616), Hob. 109 ; Baiubridge v. 

Gardiner (1665), O. Bridg. 402 ; Doe d. Sniitli v. Galloway 

(1833), 5 B. & Ad. 43. Mentd. Barker v. Bacon (1601), 

Cro. Jae. 48 ; iMirril r. Nichols (1614), 2 Bulst. 176 ; Jewell 

V. (1616), 1 Roll. Rep. 408 ; Swyft r. Kyres (1639), 

Vto. Car. .')16 ; Foote v. Berkley (1666), O. Bridg. 527 ; 

Morrell i\ Fisher (1849), 4 Exeb. 591 ; Norman r. iMirriiun, 

li919J 1 cm, 297. 

677. Whether general words qualified by 
recital.] — R, v. Muss ary, No. 002, ante. 

678. Followed by particular words.] — The 

Grown made a grant of a free Chapel with its 
appurtenances & also all tit he lands in A. A: tithes 
there, A: two other named closes & tithes in other 
places p Held : the grant ditl not. pass tithes 
except in A. The thrown expressed its intent in 
the grant A: confirmed it by particularizing. Where 


tlie intent of the Grown was apparent not/hing 
contrary to it would pass by implication. There 
was a distinction between “ pertmenciis ” ^ 

“ pcrtbientibus.'^ 

Where the Grown grants a manor &- closes which 
arc appurtenant thereto, the particulaiisation of 
a close is not material, because all closes that are 
parcel of the manor pass ; so the grant of a rectory 
& the tithes of such & such a place passes all the 
rectory because natural jrarts of a manor, but a 
rectory & tithes are not natural parts of a chapid 
although they are appurtenant, by usage. — 
Grabham v. Geaues (1019), Palm. 94; 81 E. R. 995. 

679. Implying one entire continuing estate — 
Separate estates qualified Sc absolute not included — 
Intervening estates in other persons.] — Holland 
V. Fisher, No. 000, anU. 

680. Apparently limited by later charter — But 
no inconsistency.] — The charters of the city of 
London vest in that body fines for inisdemeanoi's 
committed within f.lie city, though imposed or 
adjudged by the Gt-. of K. B., sitting in banc at 
Westminster, after a trial at the sittings at Guild- 
hall. 

Taking the charter of (Jiarles I. by itself, the 
grant may appear to be more limited, but at all 
events, as that of Hen. V^I. is not shown to have 
been surrendered, il.s comprcheusivfi words will 
not be affected by the more limited but not 
inconsistent terms of the latter ( I jORd Lyndhurst, 
G.B.). — R. V. London Gorpn. (1834), 1 Gr. M. & R. 

1 ; 4 Tyr. 709 ; 3 I.. .1. Ex. 223 ; 149 E. R. 908. 

681. Not escheated land.] — Wliere land estdieat-s 
to the Grown by viid-iK? of an attfiindcu*, a gj*ant by 
the Grown without special woi*ds will not t he 
right to the land.- (-bomeh v. (’kanmeb (1500), 
cited in 1 X.eon. 271 ; 74 E. R. 247. 

Annotations : — -Consd. WlnchOHter’H CJoso (1583), 3 Co. Roi>. 

1 a, Reid. Staubop v. Lincoln, WillianiH & AdairiHon 

(1616), Hob. 237. 

682. Not goods of felons.] — Pa( jet’s (Lord) 
Gase (1578), cited in Gro, Eliz. 513 ; 78 E. R. 702 ; 
subsequent proceedings (1589), J liCon. 194, Ex. t3i. 

Annotaiimis : — Consd. Darcy’s Case (1596), Cro. FJiz. 612; 

R. V. Capper (1817), 5 J’rlce, 217. Reid. Dacre’s Case 

(1589), Cro. Eliz. 148. 

683. .] — -The goods A: chat tels of felons are 

a flower of t-lio Grown, Az. felons’ goods cannot pass 
from the Grown by imiilicat.ion, but only by grant, 
by plain A: cxpro.ss words ; usage A: prc^scription 
cannot divest, the Grown of tiiat wliich (;an only 
pass by matter of record. — Harris e. Parker 
(1702), Golles, 197 ; I E. R. 247, H. L. 

684. Not things belonging to Crown by preroga- 
tive.]— Alton Woods’ Gase, No. 590, ante. 

685. Not choses in action.] — By the general 
grant of the King, things in action do not pass, 
for as only the King may grant them by his 
prerogative, they will not pass without special 
words. -Ford Sc Sheldon’s Gase (1000), 12 Go. 
Rep. 1 ; 77 E. R. 1283, Ex. Ch. 

Annotations : —'RM. Southampton Corpn. v. Tlicharda 

(1663). 1 Sid. 142; A.-G. v. Sandy (1670), 2 Frcem. Cli. 


PART XIX. SECT. 3, SUB-SECT. 3.— A. 

Q. General rule.! - The Kink’.s 
prrant puhsob nothing by implication. — 
Case of the Royae Fisheuy of 
Banxk (1610), Dav. Ir. 55.— IR. 

r. .] — The principle that a 

grant of land implicH a grant of way 
of uoceHHlty to the land applies In the 
case of a Crown grant. — Smith v, 
CHHISTIE (1904), 24 N. Z. L. U. 561. -• 
N.Z. 

PART XIX. SECT. 3, SUB-SECT. 3.- B. 

^ 676 i. General rule — Specific descrip- 
tion will control.] — The specific descrip- 
tion in a patent, & not the general 
dCHcrlplIon, will probably govern. "- 


Henderson v. Hauuis (1861), 10 C. V. 
374.— CAN. 

^ 676 ii. — Public lands — No reserva- 
tion.] — Whore the Crown, having 
authority to boU, ugrooB to sell & convey 
public lands, & the contract is not 
<'<mtrolled by Homo law affecting Buch 
lands, Sc tboro is no stipulation to the 
contrary, express or implied, the 
purchaser is entitled to a grant con- 
veying such mines tfc minerals as iiass 
without express words. — R. v. Cana- 
dian Coal & Goiainization Co. (1892), 
24 8. C. R. 713 ; 3 Exoh. O. R. 157.— 
CAN. 

684 i. Not things beXonaino to Crown 
by prerogative.] — Under a general grant 


of laud fi-om the Crown without any 
express reservations gold 8c silver do 
not pass. — Kennedy v. Inman [1920], 
1 W. W. R. 533 ; 51 1). L. H. 155 ; 
15 Alta. L, K. 196.- -CAN. 

684 ii. Effect of 

Though an ordinary Crown grant of 
land does not of itself convey to the 
grantee the Royal motals in the land, 
or iirevont the Oown from working 
or authorising others to work them, 
yet the effect of the mining legislation 
of the colons' is that the Crown has 

? :ivon up the prerogat-lvo right to mine 
or gold on Crown -grant-od land.— - 
Aitken V. Swindle Y (1897), 16 

N. Z. L. R. 517.— N.Z. 
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J 20; R. V. Capper (1817), 5 Prioo, 217 ; Cooke v. Hemminfif 
(1868), L. R. 3 O. P. 334 ; Colonial Bank v. Whlnney 
(1885), 30 Ch. D. 269. Mentd. Ryall V. RoUe (1749). 
1 Atk. 165 ; H. v. Smith (1810), Wight. 34 ; Beckham v. 
Drake (1849). 2 H. L. Cas. 679. 


686. .] — Choses in action do not pass under 

a Royal grant of all goods & chattels of suicides, 
for they are not expressly named. — Southampton 
OoRPN. V. Richards (1603), 1 Sid. 142 ; 82 R. R. 
1020. 


687. Not forest.] — A subject can own a forest 
by special words of grant but not by a general 

♦.grant of forest. — ^J ennings v, Rocke (1620), 
Palm. 93 ; 81 E. R. 994. 

688. .] — R. r. Bridges, No. 873, post 

689. ‘‘ All other liberties — Not forestal rights.] 
— grant of exemption from forestal duties, does 
not^ pass the forestal rights from which those 
duties spring. A grant of a manor to A. with 
particular words of reference to a previous grant 
to B. as ‘I with all liberties etc. etc. etc. which B. 
had ” — “ in as full^ & ample manner as B. held Sc 
enjoyed etc. etc.” is not sufllcient to pass forestal 
rights, which had bgen granted to, & enjoyed by 
B. without express words. A decision in Eyre 
against a former grantee Sc submitted to by him, 
if followed by conformable usage is conclusive on 
those claiming under him. — A.-G. v. Downshire 
(Marquis) (1810), 5 Price, 269 ; 146 E. R. 605. 
Annotation .-—Reid. R. v. Capper (1817), 5 Price, 217. 

690. “ All other tithes ** — Whether common 
law rights of other owners affected.] — A grant from 
the Crown containing general words such as “ all 
other tithes ” is not suflicient to bar the right 
of a pep5oii entitled at cominon law, such as the 
riglit of the rector to tithes, unless it had been 
expressly stated in the grant what was the right 
of the (Jrown.- Ekins v. Dormrr (1747), 3 Atk. 
534 ; 26 E. R. 1108, L. G. 

Amt/iiatiofut mentd, BcnnoU. v. Neale (1811), Wight. 324 : 

Heaton v, Cooke (1811), Wight. 281 ; Mille.r v. Jackson 

(1826), 1 Y. & J. 65. 

691. “Tithes & hereditaments Not tithes 
In gross.] — The King in riglit of his Crown has a 
general right to tiic tithes of all lands situate in 
extra-parochial places. 

^J'ho words tithes «fe hereditaments occurring 
amongst words of general description in a grant, 
alter a particular description of the thing intended 
to be passed will not pass tit hes in gross. — A.-G. v, 
Mardlky (I.01U)) (1820), 8 Price, 39 ; Dan. 271 ; 
HOE. R. 1124. 

Annotation .• -Vientd. Chapman r. Gatcombo (1836), 2 

Hcotl, 738. 


692. Not wreck.] — At, cock r. CU)okk, No. 612, 
ante. 


693. “ Franchises “ — Not treasure trove.] — 

Where gold or silver articles whose owner is 
unknown are found buried Sc lying all together 
in one place, the presumption is that they were 
intentionally hidden for the benefit of the deposi- 
tor & they are therefore treasure trove. 

TVeasure trove, being one of tlie jura regalia 
wliich belong to the King by virtue of his Royal 
prei*ogative, oamiot be claimed under tluj general 
grant of francluses in a Royal charter, but must 
itself bo expressly granted; although, when so 
granted, it becomes a franchise in tht; grantee. 


A franchise is a royal privilege, or branch of the 
King’s prerogative, subsisting in a subject by a 
grant from the Crown. So long a« it is attached 
to the Crown it is called prerogative, but when 
granted to a subject it is called franchise. Privi- 
leges, accordingly, that belong to the King by 
virtue of his prerogative, for example, tlie right 
to treasure trove, cannot- jiass in a royal grant 
under the word franchise. — ^A.-G. r. British 
Museum Trustees, L1603] 2 Oh. 598 ; 72 J.-. J. Ch. 
743 ; 88 J.. T. 858 ; 51 W. R. 582 ; 19 T. L. R. 

Grants of franchises generally.] See Sect. 6, 
post 

C, By Particular Words, 

694. “ Appurtenances “ — Land occupied with 
house.] — A grant from the Crown of a house cum 
periinentivi will pass land that was occupied with 
the house. -Gennings v. Lake (1629), Cro. Car. 
168; 79E. R. 747. 

695. All appurtenances— Although not 

expressly recited.] — Wiggon v, Branthwait, No. 
672, ante, 

696. Toll.] — Where the King, before the 

time of legal memory, was entitled to the soil of 
the town of C. &. to toll traverse witliin it, Sc after- 
wards granted to the burgesses of the town, ” the 
town of C. with all its axipurtenanees ” : these 
words are sufficient to pass the toll. — B rki’T v, 
Beales (1829), Mood. Sc M. 416; suhsequeni 
proceedings (1830), 10 B. &. C. 508. 

Annotations: — Mentd. Boaiimont v. Mountain (1834), 10 

Binfif. 404 ; Woodward r. (.^otton (1834), I Cr. M. A: R, 44; 

Piin V. enroll (1840), 6 M. fit W. 234 ; Beaufort ?•. Smith 

(1849), 4 Exch. 450 ; York fit North Mid. Hy. r. U. (1853), 

22 h. J. Q. B. 225 ; Brecon Markets Co. r. Noatb & Brecon 

Ry. (1872), Jj, R. 7 C. 1\ 555. 

697. — - Advowson.J - The Comrs. of Woods 
Sc Forests, having power under 57 Geo. 3, c. 97, 
to make sale of any royaltit^s, honours, hundreds, 
manor's, lordships, or franchises, or any rights, 
members, or appurtenances thereof, belonging 
to the Crown, wit hin the ordering Sc survey of the 
Exchequer, contracted for the sale of the Crown 
manor of E., Sc- all cts. baron, cts. leet. Sc all 6nes, 
reliefs, rents, profits, waifs, strays, doclands, Sc 
all other rights, members, emoluments, Sc appurte- 
nances thereunto belonging : —Held : this being 
in effect a contract for sale by the Crown, the, 
advowson of E., wliich was apx>endant/ to tlie 
manor, did not i>ass under the contract &, conse- 
quently, the purchaser was bound to take a con- 
veyance of the manor witliout the advowson. 
Seirible : if the contract liad been between subject. 
Sc subject, the advowson would Jiavc passed ; 
although, at the time of tlie contract, it was not,- 
known by either party to bo appendant to the 
manor. Sc tlierefore the sale of it was not in their 
contemplation . 

Under 57 Geo. 3, c. 97, & the Crown Lands Act, 
1829 (c. 50), the tssuirig of a special warrant from 
the Treasury to the (^omrs. of Woods Sc Forests 
is not a condition precedent to the making of any 
contract between the Comrs. Sc the purchaser of 
Oown lands ; it is suflicient if a special warrant 
be obtained before certificates of sale are granted 


PART XIX. SECT, 8, SUB-SECT. 3.— C. 

a. ** All mines** — Not Royal mines,] 
~A grant including lu the doHcrlption 

all mines ** will not pass Royal minoB. 
-—WOOLRY V. IRONSTONR HiLL LBAD 
Gold Mining Co. (1875), 1 V. L. K. 
237.—AUS. 

b. ** As trustees ** — No beneficial 
interest .] — A Crown grant was issued 
to six natives in respect of land, the 


habendum being “ to hold unto 
the natives ** as trustees ’* of a reserve 
as a site for a church : — Held : the 
words “ as trustees ” governed the 
whole grant & loft no room for any 
beneficial interest, & that the whole of 
the land was granted to be held on 
the public charitable trust expressed 
in the grant. — lie Hone Tuitciik, [1920j 
N. Z. L. R. 733.— N.Z. 

0 . “ Rank or edge ** of lake ,] — 


Whore a grant from the Crown to B. 
w as do.scribcd as beginning a1- a stake 
standing on the “ hank or edge ” of 
a lake, Sc thence soutli, etc., to a stake 
standing on the westerly “ bank or 
c»dge ” of the lake, & thence following 
the several couTHes of the “ bank or 
edge,” to the place of beginning 
Held : the words ** bank or edge’* 
were iutendod to express the margin. 
Sc matle tlie water's edge the houndary 
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Constitutional Law. 


Sect 3 . — CotiMrucHm of granU : Suh-sect. 3, C., D., 
Ji\ & F. : suh-secU. 4 d: I 

express reniiuciaiion of former rij<hts. — Thitro 
(■oiiPN. V, Kevnalds, Tritro Corpn. V, Bastian 
(1832), 8 BinK. 275 ; i Moo. k S. 272 ; 1 1.. ,1. P. 
(J2 ; 131 E. R. 107. 

721. Waste — Soil between high & low water 
mark.] — A.-G. v, Hanmer, No. 309, ante. 

See, further. Waters & Watercourses. 

722. “ Waste land — Not gold or silver there- 

under.] — A grant of waste lands in Victoria, 
under 5 0 Viet. c. 30, & made before the 18 & 19 

Viet. c. .55, does not t ransfer to the grantee tlie gold 
& silver that may bo found under tlie lands so 
granted. — Woolley v, A.-G. op Victoria (1877), 
2 App. Cas. 163; 46 L. J. P. 0. 18; 36 L. T. 
121 ; 2.5 W. R. 8.52, P. C. 

723. Wreck — Not goods that have not touched 
ground.] — R. v, Forty^-nine Casks of Brandy^, 
No. 6.53, ante. 

724. Seashore between high & low water 

mark.] — A grant of wr(ick to the lord of the 
manor is strong evidence of a grant of the sea shore 
between high <te low water mark : — Held : the right 
of soil betw(‘en high & low water mark was in 
the lord of the manor. The grant of the wreck was 
almost concJii.sive evidence that with it the sea 
shore was included. — (5ALMAi>y r. Rowe (1844), 
6 C. B. 861 ; 4 L. T. O. S. 96 ; 136 E. R. 1487. 
Annoiniums : — 'Consd. Lo Strange v. Howe (1866). 4 F. & F. 

104«. Reid. A.-G. r. Hanmer (1858). 27 L. ,1. Cli. s:n. 

Mentd. Jie Wullon-cum-Trimley Manor, Ex j). Tonilino 

(1873), 28 L. T. 12. 

See, further, Waters & Watercourses. 

Grants of Ashing rights.] — See Fisheries. 

Grants of foreshore & seashore.] — See Wati:r.s 

Water (X)UHSE s. 

Grants of mineral rights.] — See Minjos, Minerals 
k Quarries. 

Grants of rights In respect of water.] — See 

Waters k Watercourses. 

D. GranU of Offices. 

725. General rule — Passes all things making up 


offloej— The grant of an office alone passeth all 
tilings that make up the ollice or belong to it. time 
out of mind (Twisden, .T.). — R, v. Trinity Hotjcjl’ 
(1662), 1 Keb. 250 ; 1 Sid. 86 ; 83 E. R. 928. 

Annolaliona : — ^Refd. Woodward v. Fox (1691), 2 Vent 2 r .7 . 

Anon. (1698), 12 Mod. Hop. 224. » 

726. Grant of park with fee for exercising oflice 
— Park disparked.] — The King by patent grant(‘d 
the custody of a park to A. for life, & granted a 
fee for the oxiTcise of it to be received by the hands 
of a bailiff of one of the King’s manors : — Held : 
if the King disparked the park the fee would 
remain. — A non. (15(>1 ), .lenk. 225 ; 145 E. R. 156. 

Power of Crown to make grants of offices.] — See 
Sect. 5, sub-sect. 8, j^ost, 

E. Exceptions and Reservations. 

727. Grant of all land of manor — Exception of 
deer & large trees in manor & park — Whether 
park passes.] — A question arose over the con- 
struction of a Crown grant by Queen Elizabeth 
purporting to grant to W. all lands belonging to 
tlie manor k hundred of O. except all deer k large 
trees in the manor k park, the park having been 
referred to in connection with the office of Park- 
Keeper, but there was no exception of the park 
fixim the grant : -Held : though the park ii.s a 
royal francdiise would not have* ptussed under a 
general gi*ant of lands y(*t by reason of the express 
exception of deer tlierein it was deemed to pass. — 
ZoucH (Lord) v. Moore (1624), 2 Roll. Rep. 274 ; 
81 E. R. 795. 

Anmiations : — Consd. Smithett r. Blytho (1830), 1 H. & Ad. 

509. Mentd. Peak v. Bourne (1732), 2 Sira. 912. 

728. Grant of rectory— Exception of all churches 
& vicarages belonging thereto — Perpetual curacy 
not within exception.] — Tin* grant- of a j(‘clory 
by the Crown contained an exception of all churches 
k vicarages t hereto belonging : — If eld : a perpetual 
curacy belonging to the rt‘e.tory passed by the 
grant, not being included in the exception. — 
ARTHJNGTON V. (/HESTER (Bp.) (1790), 1 fly. Bl. 
418; J26E. R. 213. 


PART XIX. SECT. 3, SUB-SECT. 3. — E. 

f. KesfrerUiun larycr than instrur- 
tions .] — The coiistru<!tion of a Crown 
irrant cannot be limited by Royal 
instnicHous, directing the governor 
of a province to reserve to tlie Grown 
certain miiieralH. If the exception 
is larger than the instructions authoi'- 
ised, it may be a ground hir repealing 
tlie grant, or the grantee may refuse 
to receive it, but- the Crown may 
ratify the act of the Governor. 
Ge.s.vku V. tUiUNH (18.53), 7 N. B. H. 
(2 All.) 595. -CAN. 

g. Grant of land—RcseriuiUon of 
right to resume.]- A reservation in a 
Crown grant of land of a right to 
resume any quantity thereof not 
exceeding 10 acres, as may be required 
for public purposes, does not consti- 
tute an exception re])ugiiant to (ho 
grant. .Such reservation when carried 
into cfftw.it operates as a didcasancc. - - 
OooPEU V. Stuart (1889), 14 App C^as. 
286; 5 N. S. W. W. N. 133, 1\ C. - 
AUS. 

h. .] — Stkwart V. 

Wn.LiAMS (1914), 15 S. K N S. W. 
4 ; 31 N. S. VV. W. N. 108.— AUS. 

k. Rejicrving right of entry 

for defence purposes — Whether grantee 
mag dedicate for highiray.] — Laud was 
granted to corpii. of ,T., reserving a 
right to the Crown to enter at any 
time & erect barracks, batteries, ote. : 
— Held : this did not prevent corpn. 
from dedicating a part of the land to 
the public lor u highway. — It. v. 


DkaXK (1851), 7 N. B. H. (2 All.) 233.- 

CAN. 

l. Reservation of till mines cP 

mineraUi -Jnrltulvs mineral oils .] — Jn 
a grant from tlie Crown, all ** ini nos 

minerals” were reserved: — Held: 

mineral oils ” come within the reser- 
vali(ni of ” minerals. — Re MAt> 
KKNZIE & M.VXN & FOLKV (1909), 

10 W. L. H. 668.— CAN. 

m. Reservation of gold, silver, 

tp coal — Whether vein of ami passes .] — 
A grant fr<nn the thrown reserved all 
iniiK's of gold & silver, & of coals, 
with full free liberty & power to 
search for, dig, & take away ( ho same : 
- d/etd : veins of coal were excepted 
from the grant. —A -G. v. Buowx 

(1847), 2 N. S. VV. S. C. H. Apj). 30.— 
AUS 

n. Reservation of merchant' 

able tirntfcr— 'Whether more, than a 
lieense to enter cut timber.]— E grant 
of land contained a reservation to the 
Crown or its agents of all merchant- 
able timber : — Held : the reservation 
was merely a license to enter & e.ut 
the timber. — M ai'Crimmon v. W.MiTri 
(1906), 12 B. C. It. 377 ; 3 VV. L. K. 
154. -CAN. 

o. Reservation of public 

road -Whether more than road in actual 

-A Crown grant of land reserved 
a public roati 21 links wide tlirough the 
land granted. At the date of the grant 
a well -recognised & defined road, 
following the natural & only practic- 
able line, was in use by the public 


Held : grant only reserved the road 
actually in uso.^ Wkijanutox Cokpx. 
?J. 1»LIMMKR Sc Wj'U.LlNfTrON DISTRICT 
Land Iticais'i'UAR (1903), 22 N. Z. L. it. 
032. — N.Z. 

.1-Thc condi- 
tion ill grants of Crown laiul that all 
roads Sc thoroughfares sliall remain 
free & uuinterrupted, does not create 
any rights where none existed before, 
but reserves such rights of road as 
had been acquired against Govt- 
before date of the grant.-- Klt-man r. 
Wertu (1899), 16 S, C. 173.— S. AF. 

q. Grant of riverside propertg — ■ 
Re,scrving free acxess for all persons- - 
Wticthe.r more than easement to public. J— 
The patent from the Crown of a lot of 
laud situuU? on tho bank of a river 
reserved free access to tho bank for all 
persons, voshoIh, &c. Tliero was a 
quantity of stone on the lot, which 
pltf. desired to quarry, but was pre- 
vented by the ))onuing back of the 
water of the river by deft., the owner 
of a mill thereon, below pltf.’s land : - 
Held : tho reservation by the Crown 
in the grant was iiieroly an easement 
to the public. — IIawkinh v. Maiiafev 
(1881), 29 Gr. 326. — CAN. 

r. Grant in fee — Condition against 
alienation. h-Tho Crown may, by its 
jirerogativc, annex a condition against 
alienat ion to a grant in fee. — Fowlku 
V. Fowlkr (1865), 16 1. Oh, 11. 507. — 
IR. 

g. — ^ Goddard v . 

Colonial Government (1908), 3 

Buch. A, C. 301.— S. AF 



Part XIX. — Royal Grants. 
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F. Effect of Misdescription, 

729. Of thing granted--Rectory of M. In county 
of N— Part of rectory In county of Y.]— The 

Queen being seised of the rectory of M. whioh 
^tended into the counties of Y. & N. granted by 
letters patent the rectory of M. in the coun<>y of 
N. to H. in fee with all the lands glebes & other 
hereditaments with their appurtenances situated 
at the said rectory : — Held : the cho.ses in Y. 
passed as the words were to be taken of the rectory 
of M. generally & not of M. in the county of N. — 
Anon. (1583), Hav. 55 ; 123 E. li. 1009. 

730. Manor & advowson formerly belonging 

to abbot & lately to bishop — Advowson appendant 
held by abbot but not by bishop,]— The King, 
seised of a manor to wliich an advowson was 
appendant, & which was before held by an abbot, 
granted the manor without thtj advowson to a 
bishop who regranted botJi the manor A advowson 
to the King. A grant was afterwards made by 
the King of the inanoi’ with the appurtenances, 
naming the advowson, & describing the whole as 
formerly btdonging to t he abbot, and lately to the 
bishop -Held : by t his grant the advowson 
passed. — 11. 11 ocjip:stku (Bp.) <fc Ot.eiUvE 

(l(J71), 1 Mod. Kep. 195 ; 2 Mod. Kep. 1 ; 3 Keb. 
112 ; 80 E. It. 824. 

Annotations : — Refd. U. Komp 1 L< 1 . Uayni. 49 ; 

li. V, Chester, Piers & S<jroope ( 1697 ), 1 lid. PHym. 292 ; 

Dolaohorois r. Delacherois ( 1861 ), 4 New. Pep. 501 . 

Of grantee —Avoidance of grant.] —See No. 

1)00, ante. 


SpB-SKCT. 1. DaTR of (iiltANT. 

731. Time whence grant takes effect.] — The 
de(.‘d of a subject, takes elTeet from the time of the 
delivtjry A not from th(‘ time of the. date, but th(» 
King’s ctiarter takes (‘ITect from the tiiru^ of the 
dat(* A not fr(»rn tlie. time of (hilivery.— iAiDFOinj 
V. ChiK'rroN (1579), 2 JMow<I. 191 ; 75 E. B. 731, 

-Consd. P. r. Hopper (1817), Price, 49.5. 
Refd. .lohuHon v. Smith (1769), 1 Win. PI. 21,5. Mentd. 
iVIajrrath r. Hardy (18;JS), 4 PiiiK. N. C, 782. 

f, Deeds A Othep Instkements. 


Sl'P-SECT. 5. USAOE AS EVIDENCE. 

732. To divest Crown of things which can only 
pass by matter of record. 1- -Hap ims v . Eapkep, 
No. (183, ante* 

733. Corroborative evidence of claims.] — Edw. 

VI. by letters patent erected a school at Shrews- 
bury A gave the bailill’s A iiurgesscs power to 
nominate A appoint a master A to make laws 
coa(;eriiing gnhertiationem el dircctionetn pedagogi 
A for tlie preservation of the revenue.. The 
baililTs A burgesses made bye-laws providing that 
upon every vacancy of a master the college should 
eject A nominate a proper pei-son to them A lh(‘y 
sliould nominate him, but they reserved to tJiem- 
s<‘lves power to disai)prove. The college cove- 
nanted to perform iha by-law's A lliis method of 
election was obsiTved for 150 years without any 
interruption. Upon an information by the A.-Cl. 
to compel the burgesses to nominate according 
to the by-laws A usage Held : tlie case was 
corroborated by the usage of 252 years. — A.-U. t\ 


SHREWSBDKvr TowN (1720), Butib. 215 ; 145 li. H. 

734. To control directions of grant.] — No 

usage can control the direction of a charter.— 
R. V. OuosvENOii (1734), 7 Mod. Rep. 198 ; Ridg. 
temp. H. 41; 87 E. R. 1187. 

735. Where words doubtful.] —Usage will be 
good or bad according to circumstances ; where 
the words of a charter are equivocal A it stands 
indifferent how to interpret, contemporary usage 
will explain the words (Mansfield, C..T.). — R. 
V. .loHN.s (1772), Lofift, 70 ; 98 E. R. 541. 

736. .]— A charter granted jurisdiction to 

borough magistrates over a district not within 
the borough A contained words of reference to 
former charters in whicli exclusive? jurLsdictioii 
was given to tlie borough justices within the 
borough, A added that they should have jurisdic- 
tion witliin the new distiict itt tarn amplis tnodo et 
fornuty etc. i—TIeld: (1) if there was in the latter 
chartin’ a saving clause of the rights of the Crown 
A of all other pei-sons, the borough magistrates 
would have only a concurrent- jurisdiction wdth the 
county justii os ; (2) wheno tip* words of a charteT 
were doubtful, they might be explained by long 
iLsage ; (3) tlu* chart-er did not exclude tlie county 
justices in the absence of express words to that 
elTect.— Blankley v. Winstanley (1789), 3 

Term Kep. 279 ; 100 E. R. 574. 

AnnofatU>n.H : — As lo (2) Rotd. llonnell v. Lincoln (182.5), 

H niitg. 2211. As to (3) Reid. Arnold v. Gaussen (1853), 

8 Exch. 463 ; U. Peacontreo JJ., H. v. Wright (1915), 

84 L. J. K. H. 2230. 

737. .] — A charter granted t-o the mayor 

A commonalty that any alderman being wanted, 
the rest of the aldermen might nominate two 
burgesses for the choosing of one of them as 
aldi’i’inan by the commonalty: — Held: “com- 
monalty “ included the. whole eorpn. A an aider- 
man so elected by the votes of the other alderim’ii 
as well as the burgesses at large was properly 
idected. Svmhle : contemporaneous A continuing 
usage may be resorted to in aid of the construction 
of doubtful words in an old charter.- -R. v, 
Osbourne (1803), 4 East, 327 ; 102 E. R. 850. 

738. .] — Tewkeshury (Bailiffs, etc.) r. 

Brk'KNElIm No. 814, post. 

739. To extend meaning of words used.] — Action 
by the Corpn. of London against deft, for dist^urbing 
tliem in exercising the office of gauger within the 
jx>ndon Docks; — Held: (1) the words of a grant 
from the Crown might by contemporaneous 
exposition A constant usage be extended beyond 
tlieir natural import so as to confiir a right to 
exorcise an otlice wit-hin a city A the liberties 
thereof thougli Die right- was granted only to be 
exercised witliin the (Ut-y ; (2) it was part of the 
anc.ii’ut prerogative of the (-rown as incident to 
the duty of customs to appoint ollicers to gauge 
all gaugeable articles imported into the kingdom 
whether for sale or otherwise. -London CV>hi*n. r. 
Long (1807), 1 (-amp. 22, N. J*. 

Amiotnlions Generali ]/, Henid. H. v. Aclderbuiy East 

(1843). 8 J. l\ 375 ; Moody r. L. P. & S. C. Hy. (1801), 

1 B. A S. 290. 

740. Following decree against grantee — Binding 
on those claiming under him.] — A. -Cl. v. Down- 
shire (Marquis), No. 089, ante. 

741. To explain but not to contradict grant.] — 

LUCTON Sl’HOOL (GoVERNOinj) V. ScARLElT, No. 
050, ante. 


PART XIX. SECT. 3, SUB-SECT. 3. F. 

729 i. Of ihina (iranted.y- A pateiit 
froni the (’rown granted luiid lo IL, 
with the cxjiroHH condition that the 
patent inuKt bo consistent witli the 
pat ents oT other portions of a particnlar 
block. The description of the land in 


I4ic patent was erroneous, ^^hich was 
apparent from the otlior patents and 
the regist-ered (SC nnrf^^istorod plans 
& had t-lie effect of including land to 
which A. had a good title. In an 
aetion of trespass against- B. for 
pulling down A. ’s fence, & for a deedara- 


t loii as to his houndaries Held : 
t he patent, must he read as only includ- 
ing tho land aeeordiiig to tiic proper 
description thereof. & would not 
inch! do t-ho ])ortiou in nuostion. — 
DliULAlin V. Wkisii (1997), 9 O. W. B. 
491 ; 14 O. L. IL 5i. -CAN. 
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Sect. 8 .^ — Construction oj grants : Svb^sect. 6. Sect 4 : 

\ & 2. Sect. 6 : Svh-sect. 1.] 

742. — .] — A charter of James II. granted & 
confirmed to the master pilot & seamen of N. 
certain ancient dues called “ primage *’ to be paid 
by all persons being owners of goods brought in 
any ship from beyond the seas into the river T., 
or any creek or member belonging to the port of 
N. In an action for dues in respect of merchandise 
wixeroof defts., being merchants & natives of 
S., were the owners, & which had been brought by 
vessels into the port of N. : — Held : evidence of 
usage was admissible in explanation of the charter, 
& evidence of payment of the duty under the 
same circumstances as those under which pltfs. 
were charged was not inconsistent with the right- 
construction of the charter. — Braj^ley v. New- 
castle (Pilots) (1853), 2 E. & B. 427 ; 2.3 
L. .T. Q. B. 35 ; 22 L. T. O. S. 291 ; 18 Jur. 240 ; 
1 W. B. 39 i ; 118 E. R. 820, Ex. Ch. ; sub noni. 
Newcastle-upon-Tyne (Master Pilots & Sea- 
men) V . Bradley, 1 C. L. R. 479. 

Charter endowing charity.] — (- haidtirs, 

Vol. VIII., pp. 334, 335. 

Charter creating corporation .] — See Cor- 
porations. 

743. In favour of grant — Against the Crown.] — 

Primd facie all goods without an owner belong to 
the Crown, & if a claim be set up against the C^own 
the party setting it up must show cither an actual 
grant or usage from which such a grant- may be 
presumed, as might have been made conformably 
with law. Usage is not in itself good as against the 
Crown, except as evidence from which such a 
grant may be presumed (Njciioll, .1.).— R. v. 
Two Casks of Tallow (1837), 3 Hag. Adm. 294. 
Antwiaii^ts : — Refd. TLo Pauline (1815), 2 Wni. Rob. 3.58 ; 

The Olympic, fll)i3] P. 92. 

As to what passes by grant — Foreshore.]- See 

Waters & Watercourses. 

744. To determine boundaries of borough — 
Usage of payment of rates.] — Resps. rat ed applts. 
to the relief of the poor of the borough of P. as 
occupiers of the harbour or pool of S. & as re(u*ivers 
of the tolls profits & dues in respect thereof : — 
Held: in construing the P, charter of incorimra- 
tioii wliich defined the limits of the borough & 
liaving regard to other documents <& facts set 
out in the case, & e.specially to the fact tlmt 8. 
harbour or pool & the duevs profits thereof had 
been rated to tlie relief of the poor by the guardians 
of the poor of P. continuously for the last 150 
years, it was impossible to doubt the pool was 
within the borough. — S uti’on Haruour Improve- 
ment Co. V. Plymouth Guardianh (1890), 
03 L. T. 772 ; 55 J. P. 232 ; 0 T. L. R. 400. 
Annotation : — ^Mentd. Blyth Harbour Comrs. v. Newahain & 

South Blyth & Tynemouth Union Assmt. Com. (1894), 

71 L. T. 31. 


SECT. 4.— PRESUMPTION OF GRANTS. 


Sub-sect. 1. — What Grants may be 

PRESUMED. 


Lost grants generally.] — See Particular Titles, 


passim. 

745. Advowson — From long & continual pos- 
session.] — A lavrful grant of the Crown shall be 
presumed in respect of ancient &; continual posses- 
— Bedle V. Beard (1007), 12 Co. Rep. 4 ; 


77 E. R. 1288, L. C. 

Annotediom KlngBton upon Hull Corpn. r. Homer 

(1771). 1 Cowp. 102 ; SawbrhlKO v. Benton (1793). 2 
Anst. 372 ; Meade v. Norbury (1810), 2 Price, 338 ; 
Halllday v. Phillips (1889), 23 Q. B. D. 18 ; A.-G. v. 


Homer, [19131 2 Ch. 140. Mentd. HiUary v. WaUer (1806 )» 
12 Ves. 239 ; Bennett v. Neale (1811), Wight. 324 ; Dalton 
V. Angus (1 881), 6 App. (Das. 740 ; Simpson t;. Qodmanohester 
Corpn. (1896), 64 L. J. Ch. 837. 

746. — — & three presentations.] — A 

^ant from the Crown of an advowson, excepted 
in a former grant under general words, will be 
presumed after a possession evidenced hjr title 
deeds for 133 years & three presentations. — 
Gibson v. Clark (1819), 1 Jac. & W. 169 ; 37 
E. R. 336, L. C. 

Annotation : — Beld. A.-G. v. Murdock (1852), 1 De G. M. & G. 
86. 

747. Leets, waifs & strays — Usage time out of 
mind.] — R. p. Briggs, No. 134, ante. 

748. Tolls — Usage time out of mlnd.J — If a 

person, claiming a toll for passing over a highway, 
can show that the liberty of passing over the soil, 
& the taking of toll for such passage, are both 
immemorial, & that the soil & the tolls were before 
the time of legal memory in the same hands, though 
severed since, it shall be presumed that the soil 
was originally granted to the public in considera- 
tion of the tolls ; & such original grant is a good 
consideration to support the demand — R eijiam 
(T^rd) V. P 1 CKERSGII.L (1787), 1 Term Rep. GOO ; 
99 E. R. 1300. 

AntUitations : — Folld. llickurdB v. Bennett (1823), 1 B. &: C. 
223. Consd. Beaufort v. Smith (1849), 4 Exoh. 450. 
Refd. Wefstover v. FcrkliiR (1859), 5 Jur. N. S. 1352 ; 
Brecon MarkctB (Jo. v. Neath & Brec^on Ry. (1872), L. R. 
7 C. V. 5.55 ; A.-G. v. Simpson, [1901] 2 Ch. 671. Mentd. 
Henley v. Lyme Regis Corpn. (1829), 3 Moo. & P. 278 ; 
Jenkins v. Harvey (1836), 2 Cr. M, & K. 393 ; Dalton v. 
Angns (1881), G App. Cas. 740. 

749. Grant which should be by matter of record 
^ — After 350 years.] — A grant or chart t‘r from the 
Crown, which ought to be by mat ter of record, may 
be presumed, though within time of legal mtanory, 
& where the presumption was founded on a 7 >oss(‘s- 
sion of 350 years : — Held : this was a sulBcient* 
ground. — Kingston upon Hull Corpn. v. Horner 
(1771), 1 Cowp. 102 ; ijolXty 570 ; 98 E. R. 989. 

Annjotaiions : — Refd. Elclridge v. Knott (1774), 1 Cown. 214 ; 
Hawbridge v. Benton (1793), 2 Anst, 372 ; HlUary v. 
Waller (1806), 12 Ves. 239; A.-G. v. Parmetor (1811), 
10 Price, 378 ; Lowdon v. Ilierons (1818), 2 Moore, 

G. P. 102 ; A.-G. V. Horner, I1913J 2 Ch. 140. Mentd. 
Hoad V. Brookman (1789), 3 Term Rep. 151 ; Bennett 
V. Neale (ISll), Wight. 324 ; Meade v. Norbury (1810). 

2 Price, 338; Doe d. Howson v. Wulerton (1819), 3 

H. & Aid. 149 ; A.-G. v. Murdock (1852), 1 De G. M. & G. 
80 ; Angus v. Dalton (1878), 4 Q, B. i). 1G2 ; Somei'set- 
shiro Drainage Comrs. v. Brldg\vater Corpn. (1899), 81 
L. T. 729. 

Rights In respect of water.] — See. W ate ns A 

Water courses. 

Enfranchisement of copyholds.] — See Copyholds. 

750. Of port dues — Issuing out of neighbouring 
port — Land not belonging to Crown.]-- Exeter 
Corpn. v. Warren, No. 500, ante. 

751. Franchise to grant licences — Exercised 
from remote times.] — Where a franchise had been 
exercised from very remote times, under circum- 
stances which made it reasonable to suppose that 
it emanated from a grant by the Crown, &. there 
had, at no period, been any considerable opposi- 
tion to i(., the ct. would not allow an information 
in the nature of a quo warranto to try its validity, 
merely on the ground that it could not be distinctly 
traced to a legal oiigin, especially as the franchise 
had been partially recognised in ancient statutes :■ — 
Held : a rule for an infoimation against ilio 
vice-chancellor of C., to try the vali(iity of his 
title to grant licences to ale-houses must therefore 
be discharged.— R. v. Archdall (1838), 8 Ad. 

El. 281 ; 3 Nev. P. K. B. 096 ; 1 Will. Woll. 
& H. 440 ; 2 J. P. 480 ; 2 .fur. 1083 ; 112 E. R. 
843. 

Annotatitym : — Refd. lie Oxford Univeifdty & Taylor (1841), 

1 Q. B. 952 ; Komp v. NeviUe (1861), 10 C. B. N. B. 623. 
Mentd. R. V. Canteimury (1848), 11 Q. B. 483. 
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Dedication ol highway .] — See Highways, 
Streets Sc Bridges. 

Foreshore & seashore .] — See Waters & Water- 
courses. 

Several fishery .] — See Fisheries. 

01 manor.] — See Copyholds. 

Franchise of ferry.] — See Ferries. 


Sub-sect. 2. — What Grants may not be 

PRESUMED. 

Lost grants generally.] — See Particular Titles, 
passim, 

752. Grant void at law — Crown restrained by 
statute from making grant.]-“-Po 8 sessiori of Crown 
land commencing at least 6.5 yeai's previously by 
encroachment on the Crown in the time of the 
lessor of pltf.’s father, maintained by the father 
till his death 19 years previously, Sc afterwards 
continued for two years by liis widow, wlwm deft, 
obtained possession, would be sullicicnt evidence 
for the jury to presume a grant from the Crown, 
if the Crown wei-e capable of making such a grant. 
But it appeared that by Dean Forest Act, 1(3(57 
(c. 3), all grants of land subsequent to the Act by 
the Crown in the forest of D., within which the 
land in question lay, were avoided, & consequently 
no presumption could be made of a valid grant . — 
(xoodtitle V, Bajjjwin (1809), 11 East, 488 ; 
103 E. It. 1092. 

Annotations : — ^Refd. Doo d. Doviue v. Wilson JO 

Moo. C. C. 502 ; Mill v. New Forest Comr. (1856), 2 
Jnr. N. IS. 520. 

753. Grant In existence — Refusal of claimant to 
produce grant.] — Senible : where a claim is made 
under a grant from the Crown, which appears on 
the evidence to be enrolled of record, but which 
])ltf. refuses to produce, the jury ought/ not to be 
directed to pr(;sumc such grant-.-- Brune t\ 
Thompson (1843), 4 Q. B. 5d3 ; 1 Dav. Sc Mer. 
221 ; 12 L. .1. Q. B. 251 ; 1 L. T. O. 8 . 78, 107 ; 
7Jur. 396; 114E. B. 1003. 

Annotation Refd. Newcastle opon Tyne Master, Pilots 
tk Seamen v. Ilrndley & X^otts (1851), 2 E. Sc H. 428, u. 

754. .] — In an action by the A.-G. at the 

relation of tlie corpn. of Ijondon against deft, as 
lessee of the land A buildings known as S. Market 
Si of t-h(^ franchisee for holding a market therein 
Held : ( 1 ) deft, was only entitled t o hold th<‘ market 
on the days mentioned in the charter granted by 
Charles 11. ; (2) as the presumption of a lost grant 
is only resorted to to justify a long 00111*80 of 
conduct pursued as of right not otherwise 
explained, a lost grant could not be inferred. — 
A.-G. V. Horner (No. 2), [1913] 2 Cb. 110; 82 
L. J. Ch. 339; 108 1.. T. (309 ; 77 ,T. P. 257 ; 
29 T. L. R. 451 ; 57 80 I. Jo. 498 ; 11 L. C. R. 784, 
C. A. 

Annuintious : — As to (2) Refd. DysarL v. Haairaerton, [1914] 

1 Uh. 822. Generally, Refd. Fowlie r. Berington, [1914] 

2 (Jli. 808; Loudon (Jorpu, v. Homer (1914), 111 L. T. 
512 ; Maskoll v. Horner, [1916] 3 K. B. ido. Mentd. Clodo 
V. 1.. C. C., [1914] 3 K. B. 852. 

755. To carry away soil of another.] — A claim 
to carry away the soil of another, without stint, 
caimob be sustained by evidence of a lost grant . — 
A.-G. V, Mathias (1858), 4 K. & J. 579 ; 27 
L. .T. Ch. 701 ; 31 L. T. O. 8 . 307 ; 4 Jur. N. 8 . 
(328 ; 10 W. R. 780 ; 70 E. R. 241. 

Annotaiums : — Consd. Hough v. Clark & Hull (1907), 23 
T. L. B. 682. Refd. Johnson r. Boi’nos (1872), L. R. 7 
C. P. 592 ; Saltosh Corpn. v. Goodman (1880), 5 C. P. D, 
431 ; DC Ln Warr v. Milt« (1881), 17 Ch. D. 535 ; Smith 
V. Andrews, [1891] 2 Ch. 678. Mentd. A.-U. v. Htinmer 
(1859), 33 L. T. O. 8. 176. 


756. Grant In favour of Inhabitants of parish — 
Inhabitants not Incorporated.] — A right claimed 
by the inliabitauts of a parish to cut & carry away 
for use as fuel in their own houses fagots or baskets 
of the underwood growing upon a common belong- 
ing to the lord of the manor is a right to a profit 
d prendre in the soil of another. Such a right 
caimot exist by grant, unless it be a Crown grant 
which incorporates the inhabitants. Si such a 
Crown grant will not be presumed from proof of 
user by inhabitants, if the pr*esumption is incon- 
sistent witli the past & existing state of things, A 
there is no trace of such a corpn. having exist/ed 
at any time. — Rivers (1.ord) v. Adams (1878), 
3 Ex. 0. 361 ; 48 L. J. Q. B. 47 ; 39 L. T. 39 ; 
42 J. P. 728 ; 27 W. li. 381. 

Annotations : — Uonsd. Goodman v, Saltash Corpn. (1882), 
7 App. Cos. 633 ; A.-G. v. Horner. fl9J3J 2 Ch. 140. 
Refd. Do La WaiT v, Mi](‘H (1881), 17 Ch. D. 535 ; Turner 
V. Salmon (1885), 1 T. L. B. 482 ; Smith v. Andrews, 
[1891] 2 Ch. 678 ; A.-G. r. Antrobus, [19051 2 Ch. 188; 
A.-G. V. Bcynolds [1911] 2 H. B. 888 ; Harris v. Chester 
Held, 11911] A. C. 623. 

i'ornpare No. 641, ante. 


Sect. 5. WHAT THE CROWN MAY OR MAY 

NOT GRANT. 

Sub-«ect. 1. — In General. 

757. Grant to do thing against the law.] — 

Ipswich Clothworkers’ Case, No. 780, post, 

758. Grant not subject to right of subject to 
contend that grant forfeited — By breach of condi- 
tion.] — ^A charter, incorporating Si conferring 
certain piivileges on a trading co., directed, 
lialf of the capital of the corpn., should be sub- 
scribed wdthin twelve months, Si that £50,000 at 
least should be paid up within such period ; that 
the CO. should not begin business until it had 
been certilie.d to the Board of Trade, by three 
directors, that at least half of their capital had 
been subscribed & £50,000 j)aid up. The charter 
contained a proviso, that in case the corpn. should 
not comply with any of t/he directions Si conditions 
in the said letters-paient it should be lawful for 
the Queen, by any writing under the great seal or 
the sign manual, to revoke Uie charter either 
absolutely, or under such terms & conditions 
as she might think M :- ~IIeld : the proviso was 
intended A must bo construed, to confer a cumu- 
lative Si additional power upon the Crown, Si not 
to restrict the prerogative of the C-rown, or to 
interfere with the privileges of the subject. Semble : 
the Crown cannot grant a charier not subject to 
the right of the subject to contend that it has been 
forfeited by breach of a condition in which he has 
an interest, or by misuser or abuse. — Eastern 
Archipelago Co. r. R. (1853), 2 E. Si B. 856; 
23 I.. J. Q. B. 82 ; 22 L. T. O. S. 198 ; 18 Jur. 
481 ; 2 W. R. 77 ; 2 C. L. R. 145 ; 118 E. K. 988, 
Ex. Ch. ; affg. 8. 0. sub nom, R. v. Eastern 
AitCHiPELAGO (Jo., 1 E. Si B. 310 ; subsequent 
proceedings (1854), 4 De G. M. Sc G. 199, L. C. 

Annotaiums : — Consd. A.-G. of Lancaster Duchy v, Dovoii- 
shire (1884), 14 Q. B. D. 195 ; British South Africa Go. 
V, Do BecrB ( /Onsolidattitl Mines, [1916] I Gh. 354. Refd. 
Hondall v. Gryatal Palacxi ('o. (1858), 22 J. P. 321 ; It. v. 
Hughes (1866), L. U. 1 P. C. 81 ; Riche v. Ashbury Rail- 
way (Jarriago Co. (1874), L. B. 9 Exch. 224 ; Simpson v, 
A.-G„ [1904] A. C. 476. Mentd. Jackson v. Beaumont 
(1855), 19 J. P. 5.32. 

Derogatory grant -Creation of unknown mode 
of descent.] — See No. 563, post. 


PART XIX. SECT. 6, SUB-SECT. 1. 

t. Derogatory grant — Derogation of 
right of navigation.l — ^A grant 


from tho C^rown wliich derogates from 
a publlo right of navigation is to that 
extent void unless interference with 


such navigation is authorised by 
statute. — B. v. Fisheh (1891), 2 Exoh. 
C. H. 365.— CAN. 
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Constitutional Law. 


Sect 5.- What the Crown nwy or may iwi yrant: 

1,2, 3, 4, 5, «<fe7 7.] 

769. Derogation of forestal rights.] — 

WiliLiNGALE V. Maitiand, No. 644, ante. 

Grants of franchises.] — See Sect. 6, post. 

Grant of forfeited or escheated land.] — See^ 
Nos. 775, 770, 777, post. 

Anticipatory grants.]— Nos. 775, 776, 111, post. 

Lands granted subject to reversion.] — See Paii 
XX., Sect. 2, post. 


Sub-sect. 2.— Annuities and Pensions. 

760. Annuity— If charged out of revenues — 
Valid.] — The King cannot, grant an annuity, 
for his person is not chargeable as the i)erson 
of a subject ; but if he grant it out of his excise, 
or any brancli of his revenue it is good, for there 
is somewhat therewith chargeable. — Anon. (1()95), 
1 Salk. 58 ; 91 E. li. 56. 

761. Binding on successors.] — 

The revenue of the excise given by Parliament to 
C^harles IJ., his heirs & successors, was a gift to 
liirn in fee, & being, likti other inheidtances, 
alienable, a grant made by him of so much a year 
out of the revenue of excise, for the payment of 
the interest of such sums of money as he had 
borrowed from individual subjects, was valid 
& bound the King’s succt‘ssors. - ~K. c. Hornby 
(1699), 5 Mod. Kep. 29; Comb. 270; 87 E. li. 
500; .siih norn. Bankehs (■ask. Skin. 601; 14 

State Tr. 1 ; sub iiom. Hornhee, Wiutjam.son, 
Smith & Stone’s Petition, 1 Ereem. K. B. 331. 
Amwtatio7is : — ^Distd. B. r. Timsury Lords Comrs. (183.5), 

4 Ad. & El. 28(5. Consd. Thomas v. 11. (1874). L. H. 10 
Q. B. 31. Refd. IL r. Boberts (1744), 2 St.ra. 1208; 
IVlacbcalh n Huldlnamd (1780), 1 Term hci). 172 ; 
Mootfi r. Winchester (1830), 3 Bing. N. (J. 183; Re Do 
Keyser’s Boyal Hotel, Do Koyser’s Hoyal Hotel r. B.., 
fiy’lDl 2 Oh. 1U7. Mentd. Rjt p. (’olehreok (1811)), 7 Price, 
87; Giles V. Grovor (1832), t) Bing. 128; Re. Do Bode, 
Rc Canterbury (1810), 2 Ph. 8.5 ; do Bo<io r. B. (1848), 
13 Q. B. 3(>4 ; Tohiii r. B. (18(J1), i(i C. B, N. 8. 310; 
Hettihewnge Sinian ApjMi r. Queen’s Advocate (1884), 
!) Arp. (Jok. ,571 ; VV’iiidsor & Annttp<di.s By. r. B. & 
Western Counties By. (JS8G), 11 App- Cas. G07 ; Rc 
Kingsbury Collieries & IMoore’s Contract, 115)07] 2 Ch. 259. 

702. Not chargeable against Crown person- 

ally.] — Anon., No. 700, anic. 

763. Pension — To endure beyond life of Crown — 
Invalid] — LoKf) Advocate r. Dunolas (Loud). 
No. 857, post. 

SuB-SE<’T. 3 .— Fines. 

764. General rule.] — (iitoENVELT’^ C-ase, No. 
175, ante. 

t-sh:cT. i . — Fuan< ii ises. 

See Nos. 803-810, post. 


Sub-sect. 5.- - Jura regalia. 

765. Kingly dignity.] — Anon., No. 172, ante. 

766. — .] -Oaths before an Euclesiastjcai. 
JuixJF., Ex Offiuio, No. 2‘A, ante. 


767. Crown Jewels.] — ^Anon., No. 172, ante. 

Power to pardon.] — Sec Nos. 172-176, ante. 

Ports of the Kingdom.] — See No. 172, ante. 

768. Droits of Admiralty.] — R. v. Forty-nine 
Casks op Brandy, No. 663, ante. 

769. Salmon fishings.] — Salmon fishings are 
inter regalia ; they belong to the class of regalia 
which the Ci*own may give away. — I^ord Advo- 
cate V. Sinclair op Forss (1867), L. R. 1 Sc. & 
Div. 174, H. I.. 

770. Mussel fishings.] — Mussel scalps on the 
foreshore or the estuary of a navigable river form 
part of the patrimonial property of the Crown 
which it can convey or let in lease to a subject. — 
Parker v. Lord Advocate, [1904] A. C. 364 ; 
20 T. L. R. 547, TT. 1.. 

See, further, B^ishkries. 

771. Treasure trove.] — A.-G. v. British 
Mu8p:um Trustees, No. 693, ante. 


SuB-sE(’T. 6 . — Land. 

772. Held jure coronae.] — Anon., No. 172, ante, 

773. Grant to A. & his heirs male - Void.] — 

3'he King granted land to A. A Ids heii-s male : — 
Held: this patent was void ; for if A. luid only 
a daughter A died & the daughter then had a 
son the fee would be in abeyance, for the daugbtei* 
would be the heir &. if she died licr son should 
have t he f(‘e ; but the law would not allow such 
ceasing <fc reviving of a freehold. Parliament 
could create such an estate but it could not- be 
otherwise done.- Anon. (1527), .lenk. 199; li5 
E. R. 134. 

774. Grant in tall to hold of another.] — Tf the 

King makes a gift in tail to hold of another, this 
is a good t<jmire by his prerogative, but a common 
person cannot do this. If tlie King gives lands, 
which he has by reason of an honour, to hold of 
him in chief, it is good.— Anon. (1570), Moores 
K. B. 93 ; 72 E. H. 462. 

775. Forfeited or escheated -Before office found 
- -Valid.] — J^inds vf'sted in the King’s posses- 
sion by an act of att aiiuier may be; granteel by him 
before oflice found, notwithstaneli ng 18 Hen. 
6, c. 6.- -ANe5N. (1557), Dyer, 115 b ; 73 E. K. 318. 

Amwtotum : — Refd. Doe d. Hajme v. Bodfeni (1810), 12 

Eant, 9«. 

776. Before inquisition — Void,] — A grant 

by the (-rown of an estate fe^rfeited be*fore any 
inquisition linding the forfeiture, is illegal. 

The ct. is cautious in passing a patent for a grant 
of warden of the Fleet, because it may occasion a 
general escape of tiie prisoners.- - IjEIGHTON’s Case 
(1690), 2 Veni. 173 ; 23 E. li. 715. 

777. .]-— 8 Hen. 6, c. 16, ^ 

18 Hen. 6, c. 6, prohibiting the granting to farm of 
lands seised into the King’s hands. ui)on inquest 
befoiH* oschoators, until such inquest be returned 
in the ch. or exeb., & for a month afterwards, if 
the King’s title be not found of record, unless to 
the party grieved who shall have tendered his 
travei*se to such inquest-, avoiding all grants 
made contrary thereto, extend to the case of an 


PART XIX. SECT. 5. SUB-SECT. 6. 

a. Land held adverseltl — Reforc 
ejectment of person in 
Where there in a plena posse ssio of 
land against Iho Crown, particularly 
uiidcu- (jolour of tide, the Crown muHl, 
he re-invcHted with the posscHPlon 
before It can grant.— -Ml LLKR i'. Lanty 
(1840), 1 N. H. B. IGl.— CAN. 

1--When a jierson is 

ill posKession of Oowii land, the Crown 


cannot grant the land so oecupied to 
another, w'ithoiit tirst ejee-ting the 
occupant. — HcoiT v. Hkxdkuson 
(1843), 3 N. 8. B. 115.— CAN. 

c, jrhether before office. 

/oM/u/.J— The CTown eannoi- grant 
lands, of which a subject has been 
in adverse posHcssiou for 20 years, 
without first ro-lnvo8ting iteelf with the 
possession by office found. — S myth v. 
Mi’i)oNAiJ> (1803), 5 N. S. B. 274.- 
CAN. 


d. Or information of 
iwirustort. 1—Wheji the Crown has been 
out of actjial possessiou for 20 years 
it may make a grant before it has first 
established its title by infonnution of 
intrusion. — Emmkuhon v. Madijison, 
I190G] A. C. 5G1). -CAN. 

e. Land previously dedicated to 
public .] — The Crown cannot ^ant to a 
private person land which it has 
previously dedicated to the public 
as a highway.- "M ackay r. LvNrii 
(1885), 3 N. Z. L. B. 425.- N.Z. 
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escheat upon the death of the tenant last seised, 
without heirs, where no immediate tenure of the 
Crown was found by the inquest. Qw. .* whether 
at common law, upon the death of the tenant last 
seised of the land, without heirs, the right & 
possession must be presumed to be immediately 
in the Crown, without office, as though the person 
last seised were the King’s immediate tenant ; 
the King’s title not appearing by any matter of 
record, & possession not having been vacant from 
the death of the tenant last seised. — Doe d. Hayne 
V. Bedfebn (1810), 12 East, 96 ; 104 E. 11. 39. 


Sub 'SECT. 7. — ^Monopolies. 

778. Definition.] — East India Co. v. Sandys 
(Case op Monopolies), No. 47, ante. 

779. Illegal — As contrary to Magna Carta.] — 
If a grant be made to any man to have the sole 
making of cards or the sole dealing with any other 
trade, that grant is against the liberty & freedom of 
the subject that before did use, or lawfully might 
have used that trade, & consequently against 
Magna Carta. Generally all monopolies are 
against that great charter because they are 
against the liberty & freedom of the subject & 
against the law of the land. — Dakcie’s Case 
(1002), cited in 1 Co. Inst. 47. 

Annotations : — ^Refd. Jeffery 8 v. Boopoy (1854), 24 L. J. EX. 

81. Msntd. OroHsmau v. Roade (1588), (>o. Elix. 114. 

780. Unless for new Invention — & for 

limited time.] — Held: (1) the King might make 
corpns. & grant to them that they may make 
ordinances for the ordering <fe govt, of any trade, 
but tliereby they cannot make a monopoly, for 
that is to take away free trade, which is the birth- 
right of ev(^ry subject ; (2) if a man had brought in 
a new invention & a new trade within the king- 
dom or had made a new discovery of any tl;ang, 
in such cases the King, in recompense of his costs 
4te travail, might grant by charter to him, that he 
only should use such a trade or traffic for a certain 
time, because at fii’st the people of the kingdom 
were ignorant, & had not the knowledge or skill 
to use it ; but when that patent was expired, the 
King could not make a new grant thereof : for 
when the trade was become common, & others 
iiad been bound apprentices in the same trade, 
tliere was no reason that such should be forbidden 
to use it ; (3) corpn. could not be empowered to 
decide whether there had been a breach of its 
charter, for in this way it would be a judge in 
its own cause, which was agaimst the law, & the 
King could not grant unto another to do a thing 
which was against the law. — Ipswich Cloth- 
wouKERS’ Case (1614), Godb. 252 ; 78 E. B. 147 ; 
aub nom. Ipswich Taylors v. Sherring, 1 Boll. 
Kep. 4 ; snh nom. Ipswich Taylors’ Case, 1 1 
Co. Bep. 53 a. 

Annotations : — As to (1) Refd. Boulton v. Bull (1795), 2 Hy. 

BJ. 463 ; Jefferys v. Boosey (1854), 4 H. L. Can. 815 ; 

Davies v. Davies (1887), 36 Ch. D. 359. As to (2) Consd. 

Mairsdon v. Saville Street Foundry & Engineering Co. 

(1878), 3 Ex. D. 203. Reid. Beard t>. Egerton (1846), 

3 C. B. 97. Ocnerdllv. Mentd. Norris v. Staps (1616), 

Hob. 210 ; Jollffe v. Brode (1621), W. Jo. 13 ; Thomas v. 

Sorrel (1673), 3 Keb. 223 ; Haoket v. Tilly (1706), 11 Mod. 


Hep. 93 : Green v, Durham Corpn. (1757), 1 Burr. 127 ; 
R. V, Durham Corpn. (1767), 1 Keny. 612 ; French v. 
Adams (1763), 2 Wile. 168 ; ^gera v. Rajendro Dutt 
(1860), 13 Moo. P. C. O. 209 ; K^e v. Johnson, £1898] 
2 Q. B. 91. 


7 gl, j — The Crown has always 

exercised a control over the trade of the counties 
& although restrained by the common law, 21 Jac. 1 , 
c. 3, within reasonable limits the Crown might 
grant the exclusive right to trade with a new 
invention for a reasonable period. The above 
Act did not create but controlled the power of 
the Crown in granting to the first inventors the 
privilege of the sole working & making of now 
manufactures. — Caldwell v. Vanvlissengkn 
(1851), 9 Hare, 415 ; 21 L. J. Ch. 97 ; 18 L. T. O. S. 
102 ; 16 Jur. 115 ; 68 E. B. 571. 

Annotations .* — Refd. Betts v. Neilson, Betts v, De Vitro 
(1868), 3 Cli. Apn. 429 ; Adair v. Young (1879), 12 Ch. D 
13 ; North-Wovstem Salt Co. v. Eleotrolytio Alkali Co. 
(1912), 107 L. T. 439. Meutd. Bette v. Neilson (1865\ 
3 De G. J. & Sm. 82 ; Betts o. WlUmott (1871), 6 Ch. 
App. 239 : Nobel’s Explosives Co. v. Jones, Soott (1881), 
17 (^h. D. 721 ; Jackson v. Needle (1884), 1 Griffin’s Patent 
Cases, 174 ; United Telephone Co. v. Sharpies (1885), 
29 Ch. D. 164. 


See^ further^ Copyright & Literary Property ; 
Patents & Inventions ; Trade Marks, Trade 
Names & Designs. 

782 . Grant of sole right to trade — In city 

— Enforcement by forfeiture of subjects’ goods.] — 

Henry VI. granted to the corpn. of Dyers the power 
to search, Ac if they foimd any cloth dyed with 
logwood, the cloth should be forfeited : — Held : 
by the patent no forfeiture could be imposed on 
the goods of a subject. — ^Waltoam v. Austin 
(1599), cited in 8 Co. Rep. 125 ; 77 E. R. 663. 
Annotations: — Consd. City of London Case (1610), 8 Co. 
Kep. 121 b. Mentd. Hutchins v. Player U663), O. Bridg. 
272. 


7 g 3 , To merchant’s guild.] — 

The Crown cannot grant to a merchant’s guild the 
perpetual right of trading within a city to the 
exclusion of those not members of the guild At 
the further right of scarcliing for concealed mer- 
chandise Afc if any be found forfeiting it to the use of 
the guild. Such a right might exist by prescrip- 
tion or statute. A charter containing a grant of 
privileges contrary to law is not aided by a non^ 
obstante clause. — Durlin Corpn. Case (1619), 
Palm. 1 ; 81 E. R. 919. 

Annotation: — ^Refd. Wiutou Corpn. v. Wilkes (1701), 2 Ld. 

Raym. 1129. 

734.. Xo particular places — Unless 

authorised by Parliament.] — The King cannot by 
his charter grant to a society of merchants the 
exclusive privilege of trading to particular places, 
Ac in particular articles, unless ho is pi’cviously 
autiiorised by Parlianumt so to do. — Merchant 
Adventurers’ Co. v, Reuow (1687), 3 Mod. Kep. 
126 ; 87 E. B. 81. 

785. Wlthlii certain limits — Enforce- 

ment by forfeiture of subjects’ goods.] — The King 
may create a corpn. of merchants, A^ give them, 
by charter, an exclusive right to trade, Afc hold 
territories, witliin certain limits, but a clause 
prohibiting others to trade within the limits, 
under pain of forfeiture of their goods wheresoever 
found, is void, for the King cannot by letters patent 
create a forfeiture of, or by his own act, confiscate, 


PART XIX. SECT. 5, SUB-SECT. 7. 

f. Uleoat-^Qrant of sole right to 

fish in navioable waters,] — The Oown 
cannot grant the waters of a navigable 
arm of the sea, so as to give a right of 
exclusive fishing therein. — ^Meisnbr v. 
Fanning (185d), 2 Thom. 97 ; 3 

N. S. R. 97.~'OAN. 

g. .J — A grant from the 

Crown of an exclusive right of fishing 
in tidal waters would be invalid as 

J. — ^VOL. XT. 


against other subjects, w'hatover its 
force might bo os against the CTrown. — 
Donnelly v. Vroom (1907), 40 N. S. R. 
685 ; 2 E. L. R. 368.— CAN. 

h. Shores d? navigable waters 

of harbours.] — PItf. erected a building 
on the shore & over the publio waters 
abutting on & near land held by deft, 
from the Crown under a mining grant. 
Deft, notified pltf. to remove the 
building 8c, subsequently, tore down 8c 


removed the same. In an action by 
pltf. for damages the defence set up 
was that by virtue of a mining grant 
held by deft, the property aonti^g 
on the waters over which the ereotiou 
had been placed was their sole 8l 
oxolnsive property 8c that pltf. was a 
tresp^asser: — ueJd: the granting by 
the Crown of suoh exoluslve right would 
be contrary to publio policy & in dero- 
gation of publio rights seoured by 
statute. Shores 8c navigable waters of 

P P 
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5. — What the Crown may or may not grant : 
Sith-secis. 7 dt 8. Sect. ( ' 

a subject’s property. — ^N igiitingale v. Bridges 
(1689), 1 Show. 135 ; 89 E. B. 496. 

786. Grant of sole right to navigate river.] 

— A Royal charter purporting to confer upon the 
T>atentee the exclusive navigation for all time of 
part of a public navigable river, & the exclusive 
licence of transporting goods thereover, is void 
both by 21 Jac, 1, c. 3, & by the common law. — 
vSlMPSON t). A.-G., [1904] A. O. 476 ; 74 L. J. Ch. 
1 ; 91 L. T. 610 ; 69 J. P. 85 ; 20 T. L. R. 761 ; 
3 L. G. R. 190, TI. L. ; revitg. S. C. sub nom. A.-G. 
V, Simpson, [1901] 2 Ch. 671, C. A. 

Annotations .*--^01184. Dibdou v, Sklirow, [19081 1 Ch. 41. 
Refd. lie HatRchek’H Patontfl, Ex p. Zerenner, [1909] 
2 Oh. 68 ; A.-G. r. Hornor (1913), 82 L. J. Oh. 3.39. Mentd. 
Newcastle v. Worksop (J. C., [19021 2 Ch. 145; Queen- 
boroiigrh Corpn. r. .Smoed, Deau (1904), 68 J. P. 244 ; 
A.-Q. V. Antrobus, [190.5] 2 Ch. 188 ; Robinson v. Smith 
(1908), 24 T. L. R. 573 ; A.-G. r. Homer, [1913] 2 Ch. 
140 ; Folkestone Corpn. v. Brf/ckman, [1914] A. C. 338 ; 
Hamnierton r. Dysart (1915), 85 L. J. Ch. 33 ; Hamnierton 
V. Dysart, [1916] 1 A. C. 57 ; Morpeth Corpn. r. North- 
umberland Farmers’ Auction Mart Co. 8c Donkin (1920), 
90 L. J. Ch. 420. 


Sub-sect. 8. — Offices. 

787. Office requiring skill — To unskilful man— 

Void.] — The King’s grant of an office which 
requires skill to an unskilful man is void ; even 
though it be made to him & his assigns. A grant 
of an office of skill to an infant to be exercised 
in praisenti is void, but if in fuiuro & that he be 
of full age & expert, when tlic office is to be exer- 
cised, is good.— Anon. (1165), Jenk. 121 ; 145 

E. R. 85. 

788. To infant— Void.]— Anon., No. 787, 

ante, 

789. Office In reversion — Of judicial office — 
Void.] — A judicial office cannot be granted in 
i‘evei*sion ; nor can the King grant it to any one 
with power to make a deputy. Wiiere a judicial 
office was granted to A. A his assigns he could not 
assign it. — Anon. (1471), .Terik. 141 ; 145 E. 11. 98. 

790 . Office partly Judicial & partly minis- 

terial — Void.] — The nomination of auditors of 
the ct'. of Wards must be under the Great Seal. 
This office is partly ministerial & j)artly Judicial, 
A cannot- be grant e(i in revei’sion ; for it is by Act 
of l^arliaineiit so entire, t hat the ministerial part 
cannot be divided from the judicial. A grant by 
the King of this office in revei’sion, to begin aft^r 
a former grant of the same ofiice in revei*sion, A 
wiiich grant is recited in the last made grant, is 
not good, lirst, as l)eing a grant in reversion ; A, 
secondly, because it recites a void gi*ant as one that 
is good. 

Tile grant of the office of one of tlie auditoi*s of 
the ct. of Wards to two A tlie survivor of t hem is 
good ; 32 lien. 8, c. 46, makes thorn one officer. — 
Ouhle’s (Auditor) Case (KilO), IJ Co. Hop. 2 b ; 
77 E. R. 1147. 

Annotatvms : — ^Expld. Howard v. Wood (1678), 2 Show, 21. 

Consd. Owen v. SaunderH (1696), 1 Ld. Uaym. 158 ; F.yro 

V. Shaftflbury (1722), 2 ]\ Wins, 102 ; Hudson r. Hudnon 

(1735), Cas. temp. Talb. 127 ; Sharp v. Warren (1818), 

6 Price, 131. Exjpld. & Distd. R. v. Wake (1 857), 8 E. & B. 

384. Consd. Bell V. Holtby (1873), 42 L. J. Ch. 266. 

Reid. R. r. Kempe (1695), 1 Ld. Raym. 49 ; Cowper r. 

eWper (1734), 2 P. Wms. 720 ; R. v. Loxdale (1758), 

1 BiiiT. 445. 


791 . Ministerial office — Valid.] — The 

King granted a ministerial office to A. durante 
hmeplaciio, & afterwards granted the same to 
B. to commence after the death, surrender or 
forfeiture of A. : — Held : the latter grant was 
good. — R. V. Kempe (1695), 1 Ld, Raym. 49 ; 
Garth. 350 ; Comb, 334 ; Holt. K. B. 419 ; 4 
Mod. Rep. 275 ; 12 Mod. Rep. 77 ; 2 Salk. 465 ; 
Skin. 446, 580 ; 91 E. R. 929. 

Annotations .‘—Consd. Gledstanes v. Sandwich (1842), 4 
Man. A G. 995. Refd. R. v. Blunt (1738), Andr. 293 ; 
R. V. Pasmore (1789), 3 Term Rep. 199. 

792. To commence in future — After 

former grant in reversion — Void.] — Curle’s 
(Auditor) Case, No. 790, ante. 

793. Valid.] — R. v, Kempe, No, 791 , 

ante. 

794 . ,] — The King may grant 

an estate in an office to commence in fuiuro or 
upon a contingency which shall arise out of the 
inheritance he hath in tlie office itself. — CuudPORD 
V. Gardonnel (1697), as reported in Holt, K. B. 
506 ; 90 E. R. 1178. 

Annotatioji : — ^Mentd. Iwiyng v. Paine (1745), WiUes, 571. 

795. Office granted to two & survivor of them — 
Valid.] — Gurle’s (Auditor) Gase, No. 790, ante. 

796. Office granted to two during pleasure — 
Death of one grantee.] — If the office of comp- 
troller of the customs, or any other office of trust, 
be granted by patent to two pei*sons durante bene 
placitOy the patent is det/crmincd by the death 
of one of the grantees. — A rris v. Stukely (1677), 
2 Mod. flep. 260 ; 86 E. R. 1060. 

797. Office from day past — Void for time past — 
Valid as to future.] — Shrewsbury’s (Earl) Gase, 
No, 90, ante. 

798. Grant of Warden of Fleet — Court cautious 
in passing patent for.] — Leighton’s Gase, No. 
776, ante. 

799. Office granted inconsistent with grantee’s 
existing duties — Void.] — Tlie King granted by a 
lease the lot A cope, A all liis mineral rights in the 
soke uf W., to A., A by the same instrument 
granted to him the office of barinast/or within 
the same, the duties of which could not be dis- 
charged by the farmer of the dues : — Held : as 
he was incapable of holding that office, the grant- 
of it was invalid. — Arkwright v. Gantrell 
(J837), 7 Ad. A El. 565 ; 2 Nov. A P. K. B. 582; 
Will. Well. A Dav. 686; 7 L. .7. Q. B. 63 ; 2 Jur. 
11 ; 112 E. R. 583. 

Construction of grant of office.] — See Nos. 725, 
726, ante. 

Grant of power to appoint Judicial officers.] — See 

Part IX., Beet. 1 , ante. 


Sect. 6.— GRANTS OF FRANCHISES. 

800. Nature of franchises.] — ^A.-G. v. British 
Museum Trustees, No. 693, ante. 

801. How franchises granted.] — The King may 
erect a fair, or a market, a wairen, park, forest, 
chase, piscary, or the like, by ordinance, without 
granting it unto any. — Burgesses op Pauliamen’J' 
Gahe (1614), riob. 14 ; 80 E. R. 165. 

AnnoiatUm : — Mentd. Ashby v. White (1703), 1 Salk. 19. 

802. .] — A grant of liberty of a market 

was made by lettei*s patent enrolled in cJiancery : — 
Held : if the grant was not under the Great Beal 


our harbours cannot ])e alienated. — 
Branrfield V. Beai’TT (1894), 7 

Nfld. L. K. 813.— NFLD. 

k. Exclusive right to practise as 
solicitor .] — An assocn. of proourators 
enjoyed for more than a century the 
exclusive privilege of practising in 


the inferior cts, of Edinburgh, under 
regulatlonB as to admiHsion, etc. by the 
Ju^es of those cts. ; they obtained 
a royal charter ratifying tlieso regula- 
tions, A containing a special grant of 
the exclusive right of practising, 
A possession continued thereafter for 


more than 40 years uncballongod ; — 
Held : the charter was not reducible 
as ultra vires of the Crown, or in viola- 
tion of the public law against general 
monopolies. — MoAndrew v. Kdin* 
BUBOH (SOLIOlTORS OP) (1633), 11 

Sh. (Ct. of Sees.) 806.-HSCOT. 
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it was not good. — Kingdon v. Barnb (1587), 
Oro. EUz. 117 ; 78 E. R. 375. 

808. What franchises may be granted — In 
general.] — Constable’s Case, No. 885, post 

Corporations.] — See Corporations. 

FerriesJ — See Perries. 

804. Flotsam & Jetsam.] — Constable’s 

Case, No. 885, post. 

Free fisheries.] — See Nos. 769, 770, ante ; 
generally^ Fisheries. 

Free warren.] — See (Commons &; Rights 

op Common, pp. 20, 27, Nos. 322-326, ante; &, 
generally. Game. 

Game.] — Sec Game. 

Markets & fairs.] — See Markets & Fahis. 

805. Municipal franchises — Extension of 

city boundaries.] — The King, by letters patent, 
may enlarge the boundaries of a city. B.R. has 
concurrent jurisdiction with the sessions about 
repairing bridges. — R. v. Norwich City (Inhabi- 
tants) (1719), 1 8tra. 177 ; 93 E. li. 458. 

Annotations : — Consd. H. v. New Sariim Boroiisrh (1845), 

7 Q. B. 941 ; R. v. Soiithampt-on Cotinty (1886), 17 Q. B. D. 
424. Reid. R. V. Cumberland County (1795), 6 Term Rop. 
194. 

806. .] — Rutter v. Chapman, No. 

660, ank. 

807. Right of borough to have 

magistrates — To exclusion of county justices.] — 

Blankley V. WiNSTANLEY, No. 736, ante. 

808. .]— By chart>er the 

mayor some of the aldermen of Tx)ndon have 
jurisdiction in Soutiiwark; but as the charter 
contains no non-intromitteiit clause as to the 
justices of (he county of Surrey the latter have a 
concurrent jurisdiction wilii the former. Where 
I wo sets of magistrates have a concurrent juris- 
diction & one appoints a meeting to grant ale 
li(;ences, their juiisdiction attaches so as to exclude 
the others appointing a subsequent meeting, but 
t hoy may all meet together on the first day ; 
hut if after such appointment the other set of 
magistrates meet on a subsequent day <fc grant 
other licences their procee<ling is illegal the 
subject of an indictment. — K. v. Sainsbury 
( 1791 ), 4 Term Rei>. 451 ; JOO E. R. 1113. 

Antwtations : — Coiisd. Hro\MJ v. Nicholson (1858), 5 C. B. N, S. 
468 ; Lttwson v. Heymdds, f 19041 1 Ch. 718; R. r. Boucoii- 
troc J.J., 11915] .3 K. B. 388. Refd. R. v. Ellis & (In^cn- 
wuod (1812), 12 L. J. IM. C. 20 ; Arnold v. Gausscu (1853), 

8 Excii. 463 ; Candlish r. Sinipson (1861), 1 B. & fc5. 357. 
Mentd. R. V. Bldwoll 11847). 2 (^ar. 8^ Kir. 504 ; lie Royal 
British Bank (1857), 29 L. T. O. H. 148. 

.] — further, I.ocal Government ; 

Right of town to choose own sheriff.] — 

Sec Sheriffs Bailiffs. 

Ports & harbours.] — See Waters & Water- 

COURSES* 

809 — - Royal fish] — Cinque Ports (Lord 
W^\RDEN) 1 ?. R., No. 902, post. 

See, generally. Fisheries. 

Estrays.] — See Copyholds. 

810. Tolls.] — “ Tolls may be good where 

they appear to have a reasonable commencement. 
Every prescription to charge the subject with a 
duty must impart a benefit or recompen.se to him 
or else some reason must bo showed wliy the 
duty is claimed ” (Holt, C. J.).--W Arrington v, 
Mosely (1694), Holt, K. B. 073 ; 4 Mod. Rep. 
.319 ; 90 E. R. 1272 ; sub nom. Warington v. 
Mosely, Comb. 295. 

Annotation: — Mentd. Manchester Corpn. v. Lyons (1882), 
47 L K. 677. 

Wreck.] — See Nos. 723, 724, ante. 


811. Effect of grant — On prescriptive claim to 
franchise granted.] — A bishop, having free 
warren by prescription over the demesne & tene- 
mental lands of a manor whereof he was seised 
jure ecclesice, accepted a grant from the Crown to 
himself & successors of free warren over the demesne 
lands of all his manors in England : — field : even 
admitting the grant to have the effect of extin- 
guishing the prescription as to the demesne lands, 
which was doubtful, it could not effect it over the 
other lands of the manor. Qu. : whether & to 
what extent the doctrine that a grant of a franchise 
by the Oown within time of memory determines 
a prescriptive claim to the same franchise is law. — 
Carnarvon (Earl) v. Villebots (1844), 13 M. & W. 
313 ; 14 L. J. Ex. 233 ; 153 E. R. 130. 

Annotations : — Mentd. Doe d. William IV. v. Roberta (1844), 
13 M. & W. 520 ; R. v. Bedfordsliire (1855), 4 E. & B. 636, 

812. Franchise returning to Crown — Whether 
extinguished.] — The King is the originator of 
all francliises, & when one returns into liis hand 
then it is joined to the Crown every appendenc^' 
is defeat^.d (Devon, ,1.). — Anon. {tenm. 1327- 
1377), Kcil. 138 ; 72 E. R. 309. 

813. .] — When the King grants any 

privileges, liberties, franchises, etc. which were in 
his own hands if they come again to tlie King they 
are merged in the Crown he lias them again 
in jure coroner. But when such pj-ivilege, liberty 
or franchise was at the beginning created by the 
King then by the accession of them again to the 
Crown they are not extinct, nor is the appendency 
of them severed from the possessions {per CuR). — 
Strata Mehceixa (Abbot of) Case (1591), 
9 Co. Rep. 24 a ; 77 E. R. 705. 

Annotations : — Consd. Wiggoti v. Branthvvait (1699), 1 Ld. 
Ruym. 473 ; R. v. Cappor (1817), 5 Rrico, 217 ; North- 
mnbcrluud v. Houghton (1870), ]j. R. 5 Exch. 127 ; 
Haltash Corpn. v. Goodman (J880), 5 0. P. D. 431 ; New- 
castle V. Worksop U. C., 11902J 2 Ch. 145 ; A.-O v. British 
Museum Trustees, fl903J 2 Ch. 598. Refd. Whistler’s 
CJaso (1613), 10 Co. Rop. 63 a ; Holland v. Fisher (1602), 
O. Brldg. 181 ; Woodward r. Fox (1691), 2 Vent. 267 ; 
Orby V. Mohun (1700), 2 Freouu CIi. 291 ; Colchester 
Corpn. r. Brooke (1810), 7 Q. B. 339 ; Saltash Corpn. v. 
Goodman (1881), 29 W. Jl. 039 ; A.-G. r. Horner, 1191.3] 
2 Ch. 140. Mentd. Ordc V. Morcton (1609), 1 Bulst. 129 ; 
Wale r. Hill (1611), 1 Bulst. 149 ; K. r. Alaidonhead Corpn. 
(1020), I’alm. 76 ; Darcy ?*. Jackson (1021), Balm, 224 ; 
A])pleton iJ. Stoughton (1638), Cro. Car. 510; Ely’s Case 
(1003), 1 Sid. 103; Beeslon’s Case (1604), 1 Sid. 172; 
Bankers C^ose (1095), Skin. 001 ; Anon. (1098), 12 Alod. 
Rep. 224 ; Anon. (1700), 1 Coin. 15U ; Watson v. Qullter 
(1843), 11 M. & W. 700. 

814. After grant of immunity by grantee — 

Re-grant by Crown — Whether immunity extin- 
guished.] — A question arose over a grant of 
immunity to burgesses their ]K‘ii*s & successors : — 
Held : ( 1 ) ancient chartem of obscure or dubious 
mea.ning should be expounded by contemporaneous 
usage, A tliis grant should be expounded by usage 
to bt‘ a grant t o the burgesses who were coiporators 
only, not to the burgage tenants A their heirs ; 
(2) if the gra-ntee of a royal franchise of toll granted 
an immunity out of it <fc the franchise afterwards 
became extinct by unity of possession in the Crown 
the immunity would not cease, & if the Oown 
re-granted the toll the gj*antoe would have t-o take 
it still subject to the immunity. — Tewkesbury 
(Baiijffs, etc.) V. Bricknell (1809), 2 Taunt. 
120 ; 127 E. R. 1022. 

Annotatvms : — Mentd. North & South Shields Ferry Co, v. 
Barker (1848), 2 Exch. 130 ; Brecon Corpn. v. Edwards 
(1862). 20 J. P. 014 ; Crone v. London Dock Co. (1864), 
10 Jur. N. S. 984 ; A.-G. v. Horner (1912), 28 T. L. R. 622. 

Presumption of grants.] — See Sect. 4, ante. 
Franchise coroners.] — See Coroners, 


PART XIX. SECT. 6. 

810 i. What franchises may be granted 
ToUs .] — A patent granted a public 


toll-bridge, with a planked 8c macada- 
mised to 11 -rood, together with all toll- 
gates on the road & the tolls rising 
therefrom ; — Held : the patent was 


not ultra vires, but passed the right & 
franchise of taking tolls. — U. v. Mills 
(1808), 17 C. P. 651.-- CAN. 
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Sect, 7,— ACCEPTANCE OF GRANTS. 

815. Grant cannot be accepted partially.] — ^A. 

& B. join in a petition to the Crown representing 
an estate to have escheated & procure a grant of 
it to be made to them ; — Held : A. could not after- 
wards set up a claim to one part under a prior title 
in himself, while taking the benefit of the grant 
as to the rest. Sernble : the doctrine of election 
does not extend to grants from the Crown. — 
CuMMiNO V. Forrester (1820), 2 Jac. & W. 334 ; 
37 E. K. 656. 

816. .] — A charter granted by the Crown 

cannot be partially accepted, unless it should 
appear to be the intention of the Crown that the 
^antee should have the option to accept in part 
& reject in part. 

A charter vested the right to elect burgesses in 
the general body of an ancient corpn., & gave a 
power to make bye-laws to a select body. The 
general body msJde a bye-law delegating the 
power to elect burgesses to the select body : — 
Held : this was a good bye-law ; for the power 
given by the charter to the select body to make 
bye-laws, did not divest the general body of the 
right to make such laws, which was incident to it 
at common law. — Lovelt. v. Westwood (1830), 
2 Dow & Cl. 21 ; 6 E. B. 637 ; aid) nom . R. r. 
Westwood, 4 Bli. N. S. 213 ; 7 Bing. 1, H. L. ; 

S. C. 8vh nom » R. v. Westwood (1825), 4 
B. & C. 781. 

Annoiaiions : — ^Refd. R. w. Atiwood (1833), 4 B. & Ad. 481. 
Mentd. Cliilton v. London & Croydon Ky. (1847), IG M. & 
W. 213. 

817. Effect Of acceptance — No counterpart 
executed by grantee.] — An action of covenant will 
lie for a breach by patentee of the Crown, although 
he did not sign or seal any counterpiui ; for his 
acceptance of the deed shall bind him as strongly 
as if it had been an indenture. — Buett v, Cumber- 
land (1619), Oro, Jac. 521 ; 3 Bulst. 164 ; 1 Roll. 
Rep. 359 ; 79 E. R. 410. 

Annotations: — Consd. Lymo Regris Corpn. v. Henloy (1834), 

1 Bing. N. C. 222 ; Nicholl v. AJlen (1862), 1 B. & 8. U35. 
Befd. Thiureby v. Plant (1669), 1 Sauud. 237 ; City of 
London v. Vanacre (1609), 12 Mod. Hep. 269. Mentd. 
Norton v. Acklane (1640), Cro. Car. 579 ; Hcliar v. Case- 
borough (1665), 1 Keb. 839 ; JeukinR v. Hermitfiigo (1674), 
Freein. K. B. 377 ; OJovor v. Cope (1690), Skin. 290, 305 ; 
Bally r. Wells (1769), 3 Wils. 25 ; Riimsey v. George 
(1813), 1 M. & S. 176 ; M’Nollage v. HoUoway (1818), 

1 B. & Aid. 218. 

818. On pre-existent prescriptive right.] — 

Truro Corpn. v, Reynalds, Truro Corpn. r. 
Bastian, No. 720, mite . 

Acceptance of charters by corporations.] — See 

Corporations. 


Sect. 8.— SECOND GRANT OF SAME SUBJECT- 

MATTER. 

819. No actual surrender of prior grant — 
Extinguishment of prior grant.] — Queen Elizabeth 
being seised in fee gi*antcd to S. for life rendering 
a rent but these patents were subsequently restored 
to be cancelled, the Queen granting another patent 
accepting the surrender made & granting to S. 


for life remainder to W. for life, remainder to J. 
for life, but without any actual surrender or 
cancellation of the first patents being effected. 
The question arose, what was the effect of the 
omission to surrender on the second patent ; — 
Held : there was no surrender but there wa.s 
extinguishment of the prior grant. — ^B rbt v. 
Johnson (1605), Lane, 1 ; 145 E. B. 249. 

Annotation : — Befd. R. v. Hombee (1691), Freem. E. B. 331. 

820. Second grant void.] — St. Saviour’s, 

Southwark (Churchwardens) Case, No. 821, 
post. 

821. Prior grant delivered up for cancella- 

tion — Necessity for actual surrender.] — Queen 
Elizabeth by letters patent demised the rectory 
of S. to the corpn. of the churchwardens of S. for 
21 years ; afterwards the Queen by other letters 
patent, reciting the former letters patent, & that 
the churchwardens lately having & now possessing 
the letters patent & all the estate, interest, etc. 
had surrendered them to be cancelled, demised 
to the said corpn. the rectory for 60 years in 
consideration of the surrender, etc. & also of a toe 
of £20 paid by the corpn. The corpn. at the time 
of making the lease for fifty years delivered up the 
first letters patent to be cancelled, then paid the 
officers of the Court the fees due for cancelling & 
entering a vacate but no vacat was made of the 
enrolment: — Held: (1) An actual surrender was 
not necessary ; (2) the delivery of the letters 

patent in Ch. to be cancelled, by their hands 
without writing, was sufficient. — St. Saviour’s, 
Southwark (Churchwardens) Case (1613), 10 
Co. Rep. 66 b ; Lane, 21 ; 77 E. R. 1025. 

Annotations : — As to (1) Befd. Needier v. Winchester (1614), 

Ilob. 220 ; It. V. Kompo (1694), 1 Ld. Haym. 49 : The 

Bankers Case U 695), 8km. 601 ; Rutter v. Chapman (^1841), 

8 M. & W. 1 ; It. V. Eastern Archipelago Co. (1853), 1 

E. & B. 310. 

822. Lost surrender presumed.] — ^A.-G. v 
Simpson, No. 661, ante. 

823. Acceptance of second grant — Whether 
surrender of prior grant.] — If the King grant an 
office by patent, or make a demise for years, the 
acceptance of a new patent in the one case, or of a 
new lease in the other, is no surrender of th(5 
first grant. — Brook (Lord) v. Goring (Lord) 
(1630), Cro. Car. 197 ; 79 E. R. 773. 

824. Second grant releasing power previously 
reset ved — Second grant not in consideration of 
prior grant — Prior grant void — Validity of second 
grant.] — By an ancient Parliament roll, it appeared 
tliat the Commons, by their petition exliibited in 
Parliament, prayed King Edward III. that th<^ 
chaiter made to his liege subjects, burgesses of 
the town of B., & the franchises by him granted 
to his burgesses should be ratified & confiimed in 
that Parliament. The answer to the petition was, 
that it was assented & agreed in Parliament that 
the franchises whereof the petition made mention 
should be ratified & confirmed imder the King’s 
Great Seal. The charter was ratified by King 
Edward 111. accordingly : — Held : the Crown was 
not prevented by this proceeding in Parliament 
from granting a new charter to the burgesses of 


PART XIX. SECT. 7, 

l. Effect of acceptance — Poioer in 
sutrfect to surrender grant .] — When a 
grout has issued from the Crown to a 
subject, the latter cannot surrender 
the land or revest it in the Crown by 
simply declining to hold it any longer. — 
Re Rogeks & Brougiiton (1888), 10 
N. S. W. L. R. 179 ; 6 N. S. W. W. N. 
7.— AUS. 

PART XIX. SECT. 8. 

m. Oranis to different persons- 


Second grant void.] — Pltf. claimed under 
a grant from the Crown, containing a 
condition that the grant should be 
void if not settled on within a certain 
time : — Held : a subsequent grant 
from the Crown for tho same locus, 
under which deft, held, was void. — 
Wbeblock V. McKown (1835), 1 
Thom. 41 ; IN. S. H. 41.-— CAN. 

n. .] — Dob d. Ponsford 

V. Vebnon (1843), 4 N. B. R. (2 Kerr), 
351.— CAN. 

.] — ^S. purchased land 


from the Crown, but the patent there- 
for had not Issued to him. Thereafter 
C. was informed that the land was for 
sale, & immediately purchased Sc 
received a patent : — Held : grant to 
C. void. — Stevens v. Cook (1864), 
10 Gr. 410.— CAN. 

p. .1 — ^Where there are 

two Crown grants to different parties 
for the same claim, or overlapping 
portions of two olalms, the earlier 
must prevail. — Victor v. Butleh 
(1900), % B. C. R. 100 : 1 M. M. Cas. 
438.— CAN. 


o. 
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B., varying the mode of electing a mayor from that 
provided for in the charter, recited in the petition 
to the King in Parliament. 

Queen Anne, by charter granted to the burgesses 
of B., that they should bo a body corporate, etc., 
etc., & released to the corpn. that power of removing 
its members which had been reserved by a former 
charter of King Charles II., & released any just 
cause of complaint which might be against the 
corpn. for having acted in opposition to it : — Held : 
it did not thereby appear that the Queen granted 
this charter in consideration of the former charter 
granted by King Charles II., & the Queen’s charter 
was not therefore void, although the supposed 
charter of Charles II. did not exist. — li. v. IIay- 
THORNE (1826), 5 B. & C. 410 ; 8 Dow. & By. K. B. 
228 ; 108 E. R. 163. 

Whether second grant void for deceit.] — See 
Sect. 2, sub'Sect. 3, B., ante. 

Grant of new charter to existing corporations.] — 

See Corporations. 


Sect. 9.— REVOCATION OF GRANTS. 

825. General rule.] — R. v. Mussary, No. 602, 
ante. 


826. Right of subject to petition in name of 
Crown — Patent granted to prejudice of subject.] — 

R. V, Mussary, No. 002, ante, 

827. Letters patent of parcel of Duchy of Corn- 
wall — Pleading.] — Tub Prince’s Case, No. 33, 
ante, 

828. Express power of revocation reserved — 
Whether additional power or restriction on prero- 
gative.] — Eastern Archipelago Co. v, R., No. 
758, ante. 

Revocation of letters patent for inventions.] — See 

Patents & Inventions. 


Sect. 10.— STAMP DUTIES ON GRANTS. 

SeCy noWy Stamp Act, 1891 (c. 39), ss. 1, 2, Sched. I. 

829. Lease from Board of Ordnance.] — ^A lease 
from the Board of Ordnance, which purported to 
be signed, sealed & delivered, being first duly 
stamped, was not stamped : — Held : being a lease 
from the Crown, it was not necessary that it should 
be. — Petrie v, Lamont (1842), 3 Man. & O. 702 ; 
Car. & M. 93 ; 4 Scott, N. R. 335 ; 11 L; J. C. P. 
63 ; 133 B. R. 1322. 

Annotaiion : — Mentd. Pratt v, British Modloal Assoon., 
[19191 1 K. B. 244. 
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Sect. 1.— DEBTS. 

830. Priority of Crown — General rule.] — Coke’s 
C^ASE, No. 337, ante, 

831. .] — Goods of debtor already 

seized under a fi, /a., but not sold, may be taken 
under an extent, in chief or in aid. 

Where the rights of the Crown <fc the subject 
concur, that of the Crown is to be preferred. If 
however, the right of the subject bo complete & 
perfect before that of the King commences, the 
rule does not apply, for there is no point of time 
at which the two riglits are in conflict ; nor can 
there be a question which of the two ought to 
prevail in a case where one, that of the subject, 
has prevailed already. But if whilst the right of 
the subject is still in progress towards completion, 
the right of the Crown arises, the two rights do 
come into conflict together at one & the same time, 
A: the consequence in that case is that the right 
of the Crown ought to prevail (Alderson, J.). 

At common law the King had very ijeculiar 
prerogatives, much beyond the common right of a 
subject for the recovery of his debts. These 
prerogatives have, at difYoront times, been controlled 

regulated by statutes ; but these very statutes 
testify their existence. Thus, in the statutes of 


Magna Carta, 9 Hon. 3, c. 18, . . . Again, the 
stat. 25 Ed, 3, c. 19. . . . After the passing of 
tills statute, wliich considerably abridged the 
ancient prerogative, although a subject might 
pursue his debtor to judgment, yet he could not 
sue out execution until the King’s debts were paid 
or secured, the King being entitled to the first 
execution (Taunton, J,), — Giles v, Grover 
(1832), 9 Bing. 128 ; 6 Bli. N. S. 277 ; 1 Cl. & Pin. 
72 ; 2 Moo. & S. 197 ; 131 B. R. 563, H. L. 

Annotations : — Folld. Grove v. Aldridiire (1832). 9 Binpr. 428. 
Distd. Doe d. Hofirhes v, Jones (1842), 9 M. &. W. 372. 
Befd. Godson v. Sanctuary (1832), 4 B. & Ad. 255 ; Balmo 
V, Hutton (1833), 9 Bing. 471 ; Woodland v. Fuller (1840), 
11 Ad. & El. 859 ; Playfair v. Musgrovo (1845), 14 M & W. 
239 : lie Johnson, Kx p. Raynor (1872), 41 L. J. Bey. 26. 
Memd. R. v. Maberley (1834), 4 Tyr. 345 ; Garland v. 
Carlisle (1837), 11 Bli. 421 ; Graingror v. Hill (1838), 6 
Scott 561 ; K. r. Arehdall (1838), 2 J. P. 486 ; Bothainley 
V, Heyward (1862), 8 Jur. N. S. 1156 ; Re Clarke, [1898] 
1 Ch. 336. 

832. .] --Stat. 33 lion. 8, c. 39, has 

not abridged the prerogative of the (Jrown, & the 
Crown, when in comj)etitiori witli the subject, is 
entitled to priority of cnforcemont of its debts, 
not only when proceeding by writ of extent under 
the statute, but also when proceeding by distraint 
or any other mode analogous to execution. — 
A.-G. V, J..EONARD (1888), 38 Ch. D. 622 ; 57 


PART XIX. SECT. 9. 

q. Whether power to revoke .} — 
Pltf. purchoBod some land from a 
yrovt. agent, & obtained receipts for 
partial paymont. Defta. wore then 
living on the laud, having made vain* 
able improveiuonts. Thereafter, an 
order of council was made, that on 
deftfl. making the required payments, 
pltf. *8 money should be returned to him, 
& the sale to him cancelled ; — Held : 
the Grown could not at its pleasure 
change a wrongful occupant into a 
rightful occupant, to the projudice 
of their own vondee. — Doe d. Hendbr* 
HON V . Skymouu (1862), 9 U. C. R. 
47.— CAN. 

r. Express power of revocation 
reservedr^No inquest of office riocessary,} 


— The Crown by letters patent granted 
to A. the right to occupy laud for 
twentv'ono years, unless tho same 
should bo sooner required by the 
Crown, on notice of which the grant 
was to cease and bo void : — Held : 
no inquest of office was necessary to 
torminato A.^s right. — H. r. Hebert 
(1852), 7 N. B. K. (2 All.) 427.— CAN. 

s. License revocable at will — 
Evidence of revocalion .} — When a 
depasturing license is revocable at tho 
will of the Crown, the occupier becomes 
an intruder from the moment of 
revocation, 8c tlie uniform 8c persistent 
refusal of the Comr. of the Crown to 
acoept rents, fees, 8c assessments is 
in itself sufficient evidence of revoca- 
tion. — R. V, McLean, 1 J. R, App. VI. 
— N.Z. 


PART XX. SECT. 1. 

830 i. Priority of Crown — General 
. ale.]- -Whenever the rights of Crown 
8c subject with respect to debts of 
equal degree come into competition, 
the Crown's right prevails, 8c Crown 
Remedies & Liability Act, 1890, e. 17 
(No. 1080), does not affect priority, 
but applies to procedure only. — Rc 
Commercial Bank op Australia 
(1893), 19 V. L. R. 333.— AUS. 

t. What constitutes “ Crown debt " 
— How determined .] — In determining 
whether or not a debt falls under the 
denomination of a Crown debt, the 
uestion is not in whose name the 
ebt stands, but whether the debt, 
when recovered, falls into tho coffers 
of the State. — ^Judah v, SscRETARy of 



582 


Constitutional Law. 


L. .r. Oh. SOO ; 59 L. T. 624 ; 37 W. K. 24 ; 4 
'1'. L. R. 479. 

Annoiatiim : — Mentd. A.-O. v, Albany Hotel Co., [1896] 2 

Cli. 696. 

Sec, further, Cjiown Practice ; Distress ; Exe- 
cution. 

833. Only when equal in degree with 

another debt.] — A bond debt had been assigned 
by the creditor to the King. The debtor on the 
bond was also liable on two judgments in debt 
to one Andrew who took out execution for them. 
Subsequently to this execution t^he King also 
took out execution for liis debt. The question 
having arisen as to which execution should be 
preferred TIdd : the King had many prero- 
gatives pro hoiio publico, but under 33 Hen. 8, 
c. 81), the King’s debt was only to be preferred wlien 
equal in degree with the competing debt. — A.-G. 
r. Andrew (1055), Hard. 23 ; 145 E. K. 300. 
Annotations : — Consd. R. v. Giles (1820), 8 Pric?o, 293. Refd. 

H. V. Dickenson (1692), Park. 202 ; Uppom v. Sumner 

(1779), 2 Win. Bl. 1294 ; Jiorke v. DayrcliiKOl), 4 Term 

Rep. 402; R. v. Wells (1807), 16 East. 278 ; Giles r. 

Grover (18.32), 9 Binpr. 128 ; A.-O. v. Leonard (1888), 

38 Ch. ‘1). 622, Mentd. Doe d. Davies v. Creed (1829), 

6 Bi^. 327. 

834. Simple contract debt — Though not 

of record at death of debtor.] — Where a pei'son is 
indebted by simple contract to tlio King at his 
death & that debt is found upon a commission, a 
die7n damit cxiremmn may issue against- his estate 
though he was not debtor to the King by record 
at liis death. 

By the common law the King has a prerogative 
of preference in payment to all his subjects & to 
be first satisfied ; Quia ihe^saurus Itegis cst pods 
vinculum et bellorum nervL This preference which 
the King had by the common law, was the founda- 
tion of Magna (^arta which was only doclarat/ory 
of the common law {per Guii.). -~K. v, Curtis 
(1750), Park. 95; 1 Ves. Sen, 483; 145 E. K. 
724. 

Amiotations : — Consd. R. v. Hodgo (1823), 12 Price, 537. 

Refd. K. r. Smith (1810), Wigrht. 34. 

835. Partnership assets Only against 

separate interest of debtor — & subject to partner- 
ship debts.] — Upon an extent against- one partner 
the Crown can only take t he separate interest of tlie 
partner & that liable to the partnei*ship debts. — 
II. i\ Sanderson (1810), Wight. 50; 145 E. K. 
1171. 

Annotation -Refd. SpearH r. Tjord Advocate (1830), 6 Cl. 

& Pin. 180. 

In administration proceedings.] — See 

Executoils & Administrators. 

In bankruptcy proceedings.]— ,SVc Bank- 
ruptcy A Insoi.vencv, VoI. IV^, p. 179, A Vol. V., 
pp. 828, 829, Nos. 7029-7034. 

In proceedings to distrain.] — See Distress. 

In execution proceedings.] - Nee Execu- 
tion. 

836. In prize proceedings.] — The Ter- 
gestea (1915), 31 T. L. K. 180; 59 Sol. Jo. 530. 

See, further. Prize TjAw A Jurisdiction. 


In winding up proceedings .] — See Com- 
panies. 

837. Debt charged on land — Part coming into 
possession of Crown — Land not discharged.] — B. 

being seised of divers manors in fee became bound 
to King Henry VI. in £6,000, A afterwards sold 
certain of the manors to S. A to A, who being 
attainted of felony A treason the manoi'S came to 
the King who granted them to X. against whom 

E rocess is made for answer of this debt. Was the 
ond by the unity of possession of some manors 
subject A liable to the bond extinguished ; — 
Held : if a commoner had a rent charge, A pur- 
chased parcel of the land charged, all the rent was 
determined. But otherwise of the Queen, if she 
purchased parcel she could have execution of the 
other land in the possession of others. Unless 
she came to the possession of the whole A granted 
them over, when they were free A discharged of 
the debt. — Bridgwater (Earl) Case (1583), 
Sav. 69 ; 123 E. K. 1017. 

838. Right of Crown to charge land with debt 
— Land purchased jointly for wife’s jointure.] — 
S. A his wife, formerly wife of C., treiisurer of tlie 
household, were brought into the Exchequer iu 
resx^ect of arreai‘s due to the Queen for his oflice 
because they were returned ieiTe-tenants in right 
of the wife of certain land which was C.’s. No 
judgment had been given against C. in his lifetime 
of any debt on account of his olTice : — Held : the 
terre-tenants wore liable to account in the circum- 
stances ; tliough lands purcliased by the treasurer 
jointly to liimsolf A bis wife for her jointure werti 
discharged ; so if seised in fee he conveyed to 
both for her jointure bofon? he got the ollico slio 
should not be charged for tliis land. — SEYN^rLOO’^i 
Case (1663), 2 Dyer, 225 a ; 73 E. R. 497. 
Annotations: — Consd. R-. v. Smith (1810), Wipht. 34. Refd. 
Harbort’s Case (1584), 3 Go. Ilcp. 11 b ; DovonRhire’s 
Caao (1607), 11 Co. Rep. 89 a; FleetwooirH Case (1610), 
8 (’o. Rep. 171 a ; Coke’H Case (1623), Godb. 289. Mentd> 
Giles V. Grover (1832), 9 Bing. 128. 

839. Right of Crown to distrain — Right of person 
distrained upon to replevy.] — If a distress be for 
any duty to the Crown, tlie party distrained cannot- 
roplevy.— It. r, Oliver (1717), Bunb. 14; 145 

E. R. 578. 

Anmdation : -Mentd. Cawthorno v. Campbell & LoAvndu 
(1790), 1 Anst. 205, u. 

See, (jencrully. Distress. 

Assignment of.] — See CiiosKs in A(TO)N, Vol. 
VIII., pp. 181, .501, Nos. 197, 199, 641-645. 


Sect. 2. —LAND GRANTED SUBJECT TO 

REVERSION. 

840. Whether barrable.J — (1) Where the King 
or Queen grants an est ate by letters patent reserving 
the rcvej*siori A the patent ee levies a fine or sutTei*s 
a common recovery the King will not be bound 
nor his royal proviso defeated ; (2) where there is 
a manor house A dt'mesne land appertaining to it 
A one lord ont(*rs on tlie land A another on the 


Statk for India in Coi^ncul ( 1886), 
I. L. R. (12) Gale. 415.--1ND. 

a. Not recognisance of tetiurU.] 

— The rocogiiiflaiice? of a tenant midor 
the ct. & hie sureties, is not a debt due 
to the Crown. — Bkll v. Tapk (1837), 
cited in 1 Sau, & Sc. 488. — IR, 

b. .) — Cref.d V. Creed 

(1841), 4 I. Eq. R. 299 ; FI. & K, 396.— 

IR. 

o. Not bank balances to credit 

of boards of education in Neirfoifndland.] 
— Bank balances of boards of oduca* 
tion are not Ci’own debts within 58 


Viet. c. 3. — Fox V, Newfoundi.and 
Government, [1898] A. C. 667, F. C. — 

NFLD. 

, 1 ^ Loan to occupier of land — 

By Public IVorks Commissioners .] — 
A loan to an occupier of land by 
Public Works Comrs. under Land Law 
(Ireland) Act, 1881, s. 31 (2), & Lauded 
I’roporty Improvement (Ireland) Acts 
is a Oown debt. — -A.-G. v. Huwley, 
11914J 1 1. R. 124 ; 48 I, L. T, 145,— 
IR. 

e. Purchase annuity payattle 

to Irish Land Commission,] — A pur- 
chaso annuity payable to the Irish 


Land CornmisHion under the Irish 
Land Act, 1903, is a Crown debt, & 
does not fall within Courts (Fanergency 
i’owerS) Act, 1914, or Postponement of 
Payments Act, 1914. — Irish Lani> 
Commission v. O’Neill, 11915] 2 

I. R. 66 ; 48 I. L. T. 239.— IR. 

PART XX. SECT. 2. 

f. Expectant on estate tail — 
Redemption of reversion — Judicial Com^ 
miasioner has power to redeem cP fix 
redemption price imthout consent of 
Crown — Power to distrib^de purchase- 
money if reversion of no appreciable 
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house, the possession of the house will not be the 
possession of the demesne, nor ^ converso ; (3) 

where A, leaves land to B. reserving rent & B. 
pays his rent to C., A. is not disseised unless he 
wishes. — Crouch v. Wills (1058), 2 Sid. 74 ; 
82 E. R. 1265. 

841. Expectant on estate tail — Whether barr- 
able.] — A ^vei*sion to the Crown, expectant on 
the determination of an estate tail in realty granted 
by the Crown to a subject for services, being 
excepted by the Fines <fe Recoveries Act, 1833 
(c. 74), s. 18, from the operation of that Act, &; 
protected by 31 & 35 Hen. 8, c. 20, cannot be 
barred ; & although the consideration is r^ot stat-ed 
in the grant, it will be presumed after lapse of 
time — ^unless the grant on the face of it clearly 
shows that it is a voluntary gift — <fc the onus is 
on those who seek to take the grant out of the 
statute of Henry VIJI. to prove the want of 
consideration. But where a grant from the 
thrown shows on the faeti of it that it is a volun- 
taiy gift, the reversion expecitant. on the estate 
tail ci*eated therfmnder is not wit/hin the statute 
of Henry VIII., is barrable. — Kobtnson v. 
Giffard, I1903J 1 Ch. 865; 72 L. .7. Ch. 757; 
88 L. T. 348 ; 51 W. R. 551 ; 19 T. L. R. 337. 
Annotalion : — Mentd. Tie JtohiiiMon, ;McLttrOTi v. Public 

TruHteo (1911), 104 L. T. 331. 

842. Expectant on life tenancy — Estate pur 
autre vie granted by tenant for life — Death of 
tenant pur autre vie.] — IVnant for life, tlie rever- 
sion to the Queen, grants all his estate to .7. 8. 
& afterwai'ds .7. 8. dies, who lias tiie land, tlie 
tenant, for life still living ? — Held : the Queen who 
is in reviu’siori has the land, the grantor cannot 
have it agaiast his own grant. — ^Anon. (1584), 
Sav. 62 ; 123 E. R. 1013. 

Mortgage of — Foreclosure against Crown.] — 
Sec MoKTGACip:. 


8kct. 3.- crown leases AND RENTS RESERVED 

TO THE CROWN. 

843. Right of Crown — To re-enter for non-pay- 
ment of rent — Without demand for payment.] — 

Anon., No. 855, po.s7. 

844 . -- — — Land in Duchy of 

Lancaster.] — King Edw. VJ. made a lease for 
yeai*s by deed under his Seal of tlu^ Duchy of 
Lancaster to B. of the marioi’s of A. A W. in 
('ounty of York reserving rents with a condition 
of re-entry if the rent were in arrear for 40 days 
after the feasts at which they were payable. It 
was found by office that the rent, was so in arrear, 
& by another oHice it was found that the rent 
was rendered the last day of the 40 days ; A 
since these two oftlcos found, the olllicei’s of the 
Queen outside tlie Duchy accepted the arrears & 
also the rent payable on other feast days in- 
curred since the otiices found, & then accepted it 
in the Duchy, gave a release to the lessee, & 
afterwards the Queen wished to avoid the? lease ; — 
Held : the Queen sliould have demanded the 
rent. — Bonnyks Case (1587), Moore, K. B. 140 ; 
72 E. R. 498. 


845. — Queen Elizabeth made 
a lease of land for years, reserving rent payable 
at the Exchequer or into the hands of her bailiffs 
or receivers, with condition to be void by non- 
payment of rent, & afterwards granted the rever- 
sion to another &: his heirs : — Held : (1 ) the grantee, 
to take advantage of the condition, must demand 
the rent upon the land ; (2) in the case of a com- 
mon person, if the rent is reserved payable at a 
place out of the land, to take advaniage of the 
conditio!!, the rent must be demanded at the 
place wliere it is appointed to be paid ; (3) the 
Queen shall take advantage of the condition 
without any demand ; otherwise of her grantee ; 
(4) if the King makes a lease without appointing 
any jDlace, or into whose liands the rent should be 
paid, the lessee may pay it either at the receipt 
of the Exchequer, or into the hands of the King’s 
bailiffs or recoivei*s, aulliorised to the purpose. — 
Bohoughk’s Case (1596), 4 (^o. Rep. 72 b ; 76 
E. R. 1043 ; md> uom. Rurroxtgii r. Taylor, 
Cro. Eliz. 462 ; Moore, K. B. 404 ; fud) mnn. Anon., 
Gouldsb. 12i. 

Annotation: — Js to (2) Refd* Ha'^scll r. Oowthwaitc (1744), 

Willos, 500. 

846. Not so as to defeat own grant.] — 

The Qiiee!! shall not re-enter so as to defeat tier 
own grant. — Chanmer’s Case (1587), Cro. Eliz. 
69 ; 78 E. K. 330. 

847. To distrain.] — Grantee of fee-farm 

rents has tlie same power of distr(‘ss as the king 
had ; & so may distrain on oilier land of the 

tenant, though not subject to the rent. 

The King may reserve rent out of things incor- 
poreal, may distrain for the rent on any other 
lands of t he tenant ; but not on such other lands 
of tlio tenant as are let out by tenant , or extended. 
Qu. : if he may dist rain on other lands of the 
tenant under sequestration. — A.-G. v, Coventry 
(JoRPN. (1715), 1 r. Wins. 306; 2 Vern. 713; 
24 E. R. 402, \j. C, 

Aunotaiions : — Mentd. Walker v. Hell (1816), 2 Mudd. 21 ; 

Itusaell V East Anglian 11 y. (1850), 3 Mjic. & O. 104. 

848. To reserve rent to stranger.] — The 

Duke of L. gave to an abbot in frankahnoigne 
the manor of D. resorviag £20, A- after, the mon- 
astery beifig dissolved, the King gave the manor 
t o the Duke of N. reserving the said £20 to the Ct. 
of Augmentations, Ik. afterwards the Chancellor 
of the Ducliy din^cted tiie £20 to be paid to his 
monastery parcel of tlie Ducliy, A: the King could 
not give this except under the seal of the Duchy ; — 
Held : as the King as one person had the rent & 
the possession of tlie land in his hands the grant 
& the reservation were good to the (H. of Augmen- 
tations, Ac- the Duke was discharged. — Anon. 
(1551), lion. & 1>. 9 ; 123 E. R. 232. 

849. To ofllcer removable at will.] — 

Tlie King cannot ri'serve i*ent to an ollicei*, remov- 
able at will. — 1 Case (1695), 1 l.(d. 

Rayin. 36 ; 91 E. R. 920. 

850. On surrender in middle of quarter — 

Of term of years at quarterly rent.] — If a tenant 
for a term of >H‘ars of Die (^roxvn at a quarterly 
rent surrendei’s t-o Die (Vown in the middle of a 
quarter, tlu' Crown will not lose tlie rent- as a 

on the Crown to furnish him with a 
list of the persons liubio to him for 
contribution in respect of such rente. — 
A.-G. FOR Jersey v. J^e Moionan, 
[1892] A. C. 402 ; 06 L. T. 803.— 

CHANNEL ISLANDS. 

k. Relief (Ufninst forfeiture of 
— Tho ordinary provieions of the 
law relating to relief against forfeiture 
of leases, for non-payment of rent, 
apply to tho (’rown & its tenants. — 
U r. Dale. [1906] V. L. R. 662.— AUS. 


value.) — Re Carysfout (Earl), [1914] 
1 I. R. 96 ; 48 I. L. T. 14.~IR. 

g. Power of Land Coin- 

mission to determine price.) — Land 
Law (Ireland) Act, 1896, b. .31, as 
amended by Irish Land Act, 1903, 
8, 98 (2), enables tlie Laud Commiesion 
to determine, without conBont of the 
Comrs. of Woods & P'orosts, the price, 
if any, to bo paid for tlie redemption 
of a Crown reversion expectant on 
tho determination of an estate tail. — 


A.-G. FOR Ireland v. Prouy, [1916J 
2 A. C. 468, H. L.— IR. 

PART XX. SECT. 3. 

h. of Crown — To hold 

persoually lial}le.) — Tho Crown 
has a right to demand of the rr6vot 
of a Pr^vot6 Kecovouso personally 
the fioymont of the rents due in respect 
of the flef, whether or not he has 
received t.ho coutributions of his co- 
tenants thereto : & there is no obliga- 
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Sect 3. — Crovon leases and rents reserved to the Croton, 
Sects, 4, 5 cfc 6. Part XXL Sect, 1 : Sub^sects, 
1, 2, 3, 4, 5 i&:6,A 

private person would. If the lease is of land or 
of something of which the profits accrue from 
day to day, the Crown will have the profits accrued 
between the last payment of rent & the surrender, 
but if the lease is of something of which the profit 
arises quarterly or annually, then if the lessee 
surrenders, he will not be liable for the period 
between the last payment & the surrender. — 
R. V, Farmers of Customs (1628), Litt. 140 ; 
124 E. R. 177. 

851. Right of grantee — ^To re-enter lor non-pay- 
ment of rent — Without demand for payment.] — 

Boroughe’b Case, No. 846, ante, 

852. To distrain.] — A.-G. v. C'oventry 

CoRPN., No. 847, ante. 


Sect. 4. — ^TITHES. 

853. Liability of Crown to pay — Monastery 
land.] — The King does not pay tithes of monastery 
lands in his own bands, unless the monastery 
formerly paid them. The King’s tenant for life 
or yeai's pays, but not his tenant at will (per 
Tanpield, C.B.). — ^Anon. (1602), Moore, K. B. 
916 ; 72 E. R. 994. 

Annotation: — Mentd. Osborn's Case (1613). 10 Co. Hep. 

130 a. 

854 , Ancient demesne of Crown.] — In an 

action of debt upon the statute of 2 Edw. 6, for 
tithes of E. P. in K., the general issue was pleaded ; 
& upon a trial at bar : — Held : the King was 
not by virtue of his prerogative discharged of 
tithes for the ancient demesnes of the Crown ; 
but ho was capable of a discharge de non deci^ 
rnayido by prescription (because he was persona 
mixta) as well as a bishop. But if the King alien 
any of the lands that he was so discharged of 
tithes for, his patentee should pay tithes, & not 
only so, but the prescription was destroyed for 
ever, though the same lands should afterwards 
come into the King’s hands again, by escheat or 

otherwise. — Campost v, (1662), Hard. 315 ; 

145 E. R. 475. 


Sect. 6.— FORFEITURE OF SUBJECTS* PROPERTY 

ON CONVICTION. 

See Criminal Law & Procedure. 

Forfeiture of ships.] — See Admiralty, Vol. I., 
p. 166, Nos. 646-648, &, generally, Shipping & 
Navigation. 


Sect. 6.— OlHER CASES. 

Goods without owner.] — See No. 743, ante; No. 
897, post, 

855. Crown not bound to offer acquittance or 
receipt.] — The King is not boimd to offer an 
acquittance to any one, but the other is bound to 
offer it to the King ; as if the King makes a lease 
for a term of years reserving rent, & the rent 
falls into arrear, the King may re-enter without 
any demand made for the rent, this is not so in 
the case of a common person (Brian, C.J.). 

The King is not bound to offer an acquittance or 
discharge, still the demand must be made by liiin. 
But the King, it is true, is not bound to demand 
the rent in Ms own proper person ; as a common 
person would be. In the case of a lease the King 
shall not enter until the rent be found to be in 
arrear by office. If the King grants me the rent & 
the re-entry, I shall not enter without demanMng 
the rent. Moreover, the King can assign his action ; 
or anything which lies in action. This, cannot 
other persons do (Hussey, J.). — Anon. (1486), 
y. B. 2 Hen. 7, fo. 8, pi. 25. 

Annoiatioris : — Reid. Pa/je's Case (1389^, 5 Co. Hop. 52 a; 
The Baiikcra Case (1695), Skiu. 601. 

856. Crown cannot be tenant at will.] — The 

Queen cannot be tenant at will. — Anon. (1704), 
6 Mod. Rep. 248 ; 87 E. R. 906. 

Bona vacantia generally.] — See Descent & 
Distribution ; Executors & Administrators ; 
Trusts & Trustees. 

On dissolution of corporations.] — See 

Corporations. 

Copyholds.] — See Copyholds. 

Copyright & printing.] — See Copyright & 
Literary Property ; Press & Prinitng. 

Letters patent for Inventions.] — See Patents & 
Inventions. 


Part XXI. — Hereditary and Private Revenues of the Crown. 


Sect. 1.~^SURRENDERED REVENUES ARISING 
FROM CROWN LANDS. 

Sub-sect. 1. — In General. 

857. Limit of operation of surrender — During 
life of Sovereign.]- In 1827 George IV. conferred 
upon Ix)rd Dunglas for life the office of cliamberlain 
A collector of the rents, revenues etc. of the lands 
& lordsMp of Ettrick Forest, at a salary exceeding 
the annual value of such rents & revenues, & 
charged the deficiency on anotlier part of the 
hereditary revenues of tlie Crown of Scotland. 
In an action commenced in the subsequent reign 
to reduce or rescind the grant: — Held: (1) such 
grant, though purporting to bo the grant of an 
office, was, in fact the grant of a pension to endure 
beyond the life of the royal grantor, & was so far 
an illegal alienation of the Crown property. (2) 


The surrender of the hereditary revenues to the 
use of the public at the beginning of a new reign 
does not operat-e beyond the life of the sovereign 
making the surrender. (3) Where the Crown is 
resp. on an appeal to the House of Jjords it is not 
the usage for the A.-G. to have a general reply 
on the part of tlie Crown. (4 ) The Lord Advocate 
or other officer suing on behalf of the Crown is 
not liable for costs even where the suit is im- 
properly instituted. (5) The liord Advocate, or 
other officer appealing to the House of Lords on 
behalf of the Crown, is not required to enter into 
recognizances to meet tlie costs of the appeal. — 
Lord Advocate v, Dunglas (Lord) (1842), 
9 Cl. <fc Fin. 173 ; 4 State Tr. N. S. 737 ; 8 E. R. 
381 , H. L. 

Aiinoiaivyna :~^A8 to (4) Refd. The Loda (1862), 32 
L. J. P. M. & A. 58 ; H. v. Canterbury, [19021 2 K. B. 


PART XX. SECT. 6. 

l. Crown may take chattel mort- 
gage to secure debt — Through d: in 
name of head of department to which 
debt due ,] — MoGee v. Smith (1859), 
9 C, P. 89.— CAN. 

m. Jjands forfeited to Crown — 


Disposal of ,] — Lauds taken under a 
conditional sale & afterwards forfeited 
to the Crown are not open to a con- 
ditional purchase under the Crown 
Lands Alienation Act, 1861, e. 13. 
The Crown has under s. 18 the option 
either to sell them by publio auction 
or to retain them in its own hands. — 


Blackburn v. Plavblle (1881), 6 
App. Cas. 628, P. C.— AUS. 

n. Lands vested in Crown — May be 
subject to municipal bye-laws.] — Ex p. 
O'Nkiiu, (1892), 13 N. S. W. L. It. 
280 ; 9 N. 8. W. W. N. 79.— AUS. 
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603. OenerdUy, Retd. O’Connell v, H. (1844)» 11 Cl. Sc Fin. 
156 : Seoreta^ of State for India v, Sahaba (1859), 13 
Moo. P. 0. O. 22. 

Sub-sect. 2. — ^Mines and Minerals. 

See, generally. Mines, Minerals & Quarries, 

858. Mines containing gold or silver — Within 
realm — Belong to Crown.] — ^All mines of gold or 
silver within the realm, whether in the lands of 
the Sovereign or his subjects, belong to the 
Sovereign by prerogative, with liberty to dig & 
carry away the ores thereof & with such incidents 
thereto as are necessary for the getting of the ore. 
If a mine contain both gold or silver & base metal, 
then whether the gold, silver or the base metal be 
of greater value, both the gold & silver & the base 
metal belong to the Sovereign; otherwise if the 
base metal exceed the other in value. But where 
a mine contains only base metal, the proprietor 
of the soil shall have the ore. A mine royal, of 
either character, may be aliened by royal grant. — 
Case op Mines (1507), 1 Plowd. 313 ; 75 E. K. 477. 
AnnotcAionB : — Coiud. A.-Q. of British Columbia v. A.-G. of 

Canada (1889). 14 App. Cos. 296 ; A.-G. v. Morgan, fl89U 

I Ch. 432. Reid. Hogors v» Brenton (1847), 10 Q. B. 26 ; 
Woolley V, A.-G. for Victoria (1877), 2 App. Cas. 163 ; 
Lloyd-Jones v. Clark-Lloyd. [1919J 1 Ch. 424. Mentd. 
Alton Woods* Case (1600), 1 Co. Hep. 26 b ; Case of Mixed 
Money (1606), 2 State Tr. 113 ; Devonshire 'h Case (1607), 

II Co. iiep. 89 a ; Coke’s Case (1623), Oodb. 289 ; R. v, 
Hampden, Ship Money Case (16.37), 3 State Tr. 826 : 
Popham V. Wooloot (1666), 1 Sid. 291 ; R. v. London (Bp.) 
& Lancaster (1693), 1 Show. 441 ; R. v. Hornby (1694), 
6 Mod. Rop. 29 ; R. v. Cotton (1751), Park. 112 ; Iggulden 
V. May (1806), 7 East, 237 ; R. v. Smith (1810), Wight. 
34 ; Seaman v, Vawdrey (1810), 16 Vo«. 390 ; A.-G. e. 
Parsons (1832), 1 L. J. Ex. 103 ; Giloa v. Grover (1832), 
9 Bing. i28 ; R. v. Dover Gorpii. (1835), 1 Cr. M. & R. 
726 ; A,-G. v. Briant (1846). 16 M. & VV. 169 ; K. v. 
Edwards (1853), 9 Exch. 32. 

859. Mines containing base metal Sc gold or 
silver.] — Case of Mines, No. 858, ante. 

860. Mines containing base metal only.] — Case 
OP Mines, No. 858, ante. 

861. Relaxation of prerogative rights as to gold 
mines — Not applicable when mine worked as gold 
mine — Even where gold mingled with other 
minerals.] — The relaxation of the prerogative title 
of the Crown as to gold mines effected by 1 Will. & 
M. c. 30 & 5 Will. <fc M. c. 0 does not apply to a 
mine worked simply as a gold mine even where 
the gold is mingled with other minerals, & such 
a mine cannot be worked by a subject even on 
his own land without a Crown licence. 

The Crown cannot be called upon to exercise 
its right of pre-emption until the oi*o has been 
cleaned & ready for sale (North, J.). — A.-CK 
Morgan, [1891] 1 Ch. 432 ; 00 lu J. Ch. 120 ; 04 
L. T. 403 ; 39 W. H. 324 ; 7 T. L. K. 209, C. A. 
Annotation: — ^Reld. Lloyd-Jonoa v. Clark-Lloyd, [1919] 
1 Ch. 424. 

862. Crown need not exercise right of pre- 
emption — Until ore cleared & ready for sale.] — 
A.-G. V, Morgan, No. 801, ante. 


Sub-sect. 8. — Riout to Foreshore and Land 

FORMED BY ALLUVION AND DlLUVION. 

See Waters &> Watercourses. 


Sub-sect. 4. — ^Exemption of Crown Property 
FROM Rates, Taxes, etc. 

Harbour duties.] — See Shipping & Navigation. 
Income tax.] — See Income Tax. 

Inhabited house duty.] — See Inhabited House 
Duty. 

Land tax.] — See Land Tax. 

Rates.] — See Rates & Rating. 

Tolls.] — See Highways, Streets Sc Bridges. 


Sub-sect. 5. — General Management op Crown 

Property. 

863. Position of Commissioners of Woods Sc 

Forests — Acting on behalf of executive government 
— ^For benefit of public.] — Comrs. appointed under 
a public Act, to do on behalf of the executive 
govt, certain things for the benefit of the public, 
are not liable in the same manner as a private 
CO. is held to be, in consideration of the statute 
granted to them. Where under 9 10 Viet. c. 38 

the Comrs. of Woods & Forests had given notice 
to a landowner that they required his land, & ho 
had sent in his claim for compensation, to wMch 
the Comrs. did not agree, & he accordingly required 
to have a jury summoned to assess the amount, 
which they refused to do. 

On an application for a mandamus .* — Held : the 
notice to treat did not operate as a contract by 
the Comrs., Sc the mandamus could not bo sup- 
ported. — R. V. Woods & Forests Comrs. (1850), 
15 Q. B. 761 ; 19 L, J. Q. B. 497 ; 15 L. T. O. S. 
561 ; 15 Jur. 35 ; 117 E. R. 646. 

Annotaiiona : — ^Distd. R. v. St. Marylebone Vestry (1869), 
20 L. T. 697. Refd. Steele v. Liverpool Corpn. (1866), 
7 B. & S. 261 ; Guest v. Poolo Sc Bournemouth lly. (1870), 
L. R. 6 C, P. 653 ; R. v. Income Tux Special Purposes 
Comrs. (1888), 21 Q. B. D. 313. Mentd. lie Nathan (1884), 
12 Q. B. D. 461. 

864. Not entitled to sue or liable to be sued 

— For specific performance of contract entered 
Into.] — The Comrs, of Woods Sc Forests are not 
under 7 Geo. 4, c. 77 entitled to sue, or liable to 
be sued for the specific performance of contracts 
entered into, with. Sc by them. — Nurse v, Seymour 
(Lord) (1851), 13 Beav. 254 ; 51 E. R. 98. 

Sales, purchases Sc leases of Crown lands by 
Commissioners.] — See Sub-scct. 6, A., post. 


Sub-sect. 6. — Statutory Position of Crown 

liANDS. 

A. Sales, Purchases and Leases. 

865. Sale by Commissioners of Woods Sc Forests 
— Contract with Crown — Necessity for warrant from 
Treasury.] — A.-G. v. Sitwell, No. 697, ante. 

866. Lease — Granted by Commissioners of 
Woods Sc Forests — Determination of — Notice signed 
by two out of three Commissioners.] — ^A lease, dated 
Oct. 1825 to which the King was a party, was 
granted by the Comi's. of his Majesty’s Woods Sc 
Forests, containing a clause that if the Comrs. for 
the time being should at any time during the term 


PART XXL SECT. 1, SUB-SECT. 2. 

858 i. Mines amtaining gold or silver 
— Belong to Crown.} — Gold under laud 
alienated from the Crown is not the 
property of the owner of the land & 
neither he nor anybody else has a right 
as against the Crown to take it. — 
Millar v. Wildish (1863), 2 W. Sc W, 
37.— AUS. 

85811. -.1 — The reasons given 

for the right of the Crown to gold Sc 
silver mines in England, apply equally 
to the oolonles; Sc aooordiugly the 


prerogative right to gold extends 
to Victoria, — Wooley v. Ironstone 
Hill Lead Gold Mining Go. (1875), 
1 V. L. R. 237.— AUS 

q. Mines containing precious 
metals — Belong to Crown — Intention to 
transfer must be clear.) — A conveyance 
by the province of British (Columbia 
to the Dominion of ** public lands,** 
being in substance on assignment of 
its right to appropriate the territorial 
revenues arising therefrom, does not 
imply any transfer of its interests in 
revenues arising from the prerogative 


rights of the Crown. The nreolous 
metals In, upon. Sc under such lands 
are not incidents of the land, but belong 
to the CJrown, Sc under British North 
America Act, 1867, s. 109, beneholally 
to the provinoe. Sc any intention to 
transfer them must be expressed oi* 
necessarily implied. — A.-Q. of British 
COLUMBIA V. A.-G. OF CANADA (1889), 
14 App. Cas. 295, P. C. — CAN. 

r. .1 — Ontario Mining 

Co. V, Skybold (1900), 31 O. R. 386 ; 
32 O. R. 301.— CAN. 
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Sccf, 1. — Surrendered revenues arisinq from Crown 
lands : Sub'Sect 6, A., B., C., D. E. Sect 2 ; 

be minded or desirous to determine the demise, 
k> of such their mind & desire should cause one 
calendar month’s notice in writing under their 
hands to be given to the lessee, the lease at the 
expiration of such notice should cease, determine, 
& be absolutely void : — Held : the lease was 
determiniid by a notice signed by two only out 
of the three comi*s. under the CU*own Lands Act, 
1829 (c. 50), s. 92. — CooMUES v, Dutton (1839), 

5 M. W. 109 ; 8 L. J. Ex. 278 ; 151 E. R. 198. 

867. Agreement by Commissioners to 

grant — Whether speciAcally enforceable.] — Nuusis 
V, Seymour (Lohd), No. 864, anie. 

868. From the Crown — Need not be 

stamped.] — Petfuk r. Lamont, No. 829, anie. 

Position of Commissioners of Woods & Forests.] 

— Sec Sub-sect. 5, ante. 

B. Land Registration and Transfer. 

869. Escheated land — Legal estate in does not 
vest in Crown — Under Land Transfer Act, 1897 

(c. 65) .] — Notwithstanding I^and Transfer Act, 
1897 (c. 05), s. 1, a grant to the nominee of the 
(h'own as administrator to the estate of a person 
dying intestate 4fc without- known relatives, should 
go, as before the Act, to the personalty only, 
without making any mention of any real estate 
1 o which the deceased may have been entit led 
at the time of death. — In the Goods of llAiiTLEY, 
[1899] V. 40 ; 68 L. .1. P. 10 ; 47 W. R. 287. 
Annotition : — Distd. Talbot c. Jevern, fl071] Cli. 303. 

870. .] — In the Goods of Ball 

(1902), 47 Sol. .To. 129. 

See, further, C’hown Practice ; Re.\l PiiopEiiTY 

6 Chattels Beal. 

C. Rogal Forests. 

871. Whether subject can own a forest.] -A 

subject may have a forest, but cannot have a 
justice seat. He may liave a swanmaik et., A 
the other cts., & a commission to e\<*cute them. — 
s's Pahe {circa 1630), Ilet. 60 ; 124 E. li. 342. 

/ Refd. Hury St, Ediiiuiids Corpii. r, Evans 

(1730), 2 Com. G43. 

872. .] — B. r. BrKjGS, No. 134, anie. 

873. .J — Qno icarranio foi* claiming to 

have a forest A: divers liberties, Bieliard I. being 
seised of the manors of A 1). by letters patent, 
granted them to B. with all their appurtenances, 
& [dans of an exemplification of those letiers 
patent ; B. died without issue & W. his brother 
was his heir to wiiom King .John confirmed the 
manoi’s, with the same words in elYect, <te he con- 
veyed etc. t-o the EaiT of 8. who enfeoffed etc. 
his father H. Held : the original patent of 
Richard 1. did not contain words that w'ould pass 
a foi-cst . 

At; the time of the (-onquest deer & other wild 
beasts belonged to the King ; but William the 
Conqueror, licenced liis subjects to impark their 
land ; but that did not extend to a forest/, so no 
subject can have a forest ; if- he did he would be 
a tyrant, seeing that the law of the forest would 
be as he pleased, for the charter of the forest 
does not extend to tlx* forest of the subject & 
accordingly the subject; would have more power 
than the King liimsolf (Monta(U7E, .1.). — B. v. 
Brijkjks (1620), Palm. 60, 87 ; HI E. B. 978, 991. 
Annotation : — Refd. K. v. Trinity Houhc (1062), 1 Keb. 331. 

Whether general words in royal grant sufficient 
to pass forest.] — See Part XIX., Sect. 3, sub-sect. 
3, B., ante-. 

874. Ownership of Crown— Necessity for proof.] 


— In a conviction for st/oaling deer in the King’s 
forest, it is not necessary to show in what capacity 
the King is seised of the forest, for he is presumed 
to hold all his property in right of the Crown. — 
K. V. Smith (1702), 7 Mod. Rep. 77 ; 87 E. R. 1106. 
Annotation .•—-Refd. Moath v, Wlnchostor (1836), 10 Bll. N. S. 

330. 

875. Epplng Forest — Prohibition of waste — 
Form of order.] — By 35 & 36 Viet, c, 95, s. 5, the 
comrs. were authorised to make orders prohibiting, 
until the expiration of the session of Parliament 
next after their final report, any inclosures of land 
not made before the Act of 1871, & for the pre- 
vention of any waste, injury, or destruction of 
vert, herbage, trees, etc., in or upon any land 
within the forest subject in their judgment to any 
forestal or common rights. The comrs. made an 
order, that until the expiration of tlie session of 
Parliament next aft-er tludr final report all 
persons bo & are hereby prohibited from com- 
mitting any waste, etc., in or upon the waste 
lantls in the forest witliin the manor of Theydon 
Bois including enclo.su res of waste lands made 
within twenty years next preceding Aug. 21, 1871, 
all which lands are distinguished, on a plan 
annexed, by the colour green. Deft, was the 
occupier, as tenant, of a piece of land, part of the 
above waste lands, which was enclose ‘d some time 
since 1851, ifc Avas part of the land coloured green 
on the plaiTi, At poisons claimed right of pasturage 
over all the waste lands. The order was served 
upon the deft.. A: he afterwards committed waste 
by digging maiT A: clay, etc. ; upon wliich an in- 
dictment was preferred against, him for disobeying 

t-be order : Held : the order was good ; & 

disobedience to it was a misdemeanor. — R. v. 
Walicer (1875), L. R. 10 Q. B. 355 ; 44 L. ,1. M. C. 
169 ; 33 1.. T. 167 ; 40 .1. P. 230 ; 13 Cox. C. C. 91. 
Annotations : — Mentd. LtiHuollea r. Onslow (1877), 41 J. P. 

436 ; Dale’s Case, Enraijht’s Cano (1881), 6 Q. 11. D. 376 ; 

Willinffale r. Norris, U909] I K. B. 57 ; Wiflen v. Bailoy & 

Romford U. I). C. (1914), 78 .1. P. 187. 

876. Prosecution for malicious damage by 

commoner — Leave of forest commissioners.]—!’., 

a commoner of Epping Forest, being aggrieved 
with certain encroachments, threatened to d(*stroy 
fences, k. he at once destroyed notice boards put 
up on the common by the owners of the forest. 
An injunction was obtained against liiin for the 
future, A: as to the notice boards, ho was summoned 
under The Malicious Damage Act, JHtU (c. 97), 
s. 52, & was convicted : — Held : (1) one of the con- 
victing justices was not disqualified merely because 
he had made an affidavit- in the action for injunc- 
tion ; (2) no leave was required from t-lie h\)rest 
Comrs. to prosecute C. — R. v. Ai.corK (1873), 42 
J. l\ 311. 

Halnault Forest.] — JSee Commons & Rights op 
Commons, No. 443, ante. 

Effect of disafforestation.] — JSee Commons & 
RicJirrs of Commons, j). 24, ante. 

Estovers.]- Sec Commons A: Rights of Commons, 
pp. 17-19, ante. 

Right of common in forest.] — See Commons & 
Rights of Commons, pp. 22-24, ante. 

Right of lopwood.] — See Commons Ac Rights of 
Commons, p. 23, Nos, 271, 272, anie. 

'Trees generally.] — See Agriculture, Vol. II., 
pp. 61 et seq. 

T). Cojfyholds. 

See Copyholds. 

E. Evidence. 

See, generally, Evidence. 

Evidence of boundaries generally.] — See 
Boundaries, Vol. VII., pp. 311 etseq. 

877. Extent of Crown land — Produced from 
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Exchequer-Necessity for production of commission.] 

— Kowe V, Brenton, No. 321, ante, 

878. Produced from office of Land Revenue 

Record — To prove title of Crown.] — Documents de- 
posited in the office of her Majesty’s T^and Revenue 
Records & Inrolments, under the Crown i^ands 
Act, 1S32 (c. 1) may be proved by examined 
copies, in a suit brought to establish the title of 
the Crown, or its lessee, to lands to which such 
documents relat/O, & that- although the original 
purport to be the rental of a fonner grantee of the 
Crown. Expired leases by the C’rown of lands or 
mines, tendered in evidence as acts of ownership 
by the Crown, are so proveable by examined 
copies, although tlje originals may not have b(*en 
enrolled within six months after their execution, 
under The Crown Lands Act, 1S29 (c. .50), s. 03. 

An ancient extent of Crown lands, found in the 
Office of Land Rfwenue Records, & purporting 
to have been made by tlie steward of the Crown 
lands, is evidence of th(.* title of the (./rt)wn to 
lands therein mentioned, &- stated to hav^e been 
purchased by the ( -rown of a subject. 

Wliere an entire manor or other district- has been 
in charge to the C-rown within sixty years, acts done 
in dift’erent j)arts of it by dilTerent pei^sons, such 
as the ei*ection occupation of lime kilns for 
burning limestone found within the district, & of 
cottages for t-he purpose of such occupation, & 
the sale of tlui lime so produced, do not amount 
to su(;h an adverse possession as to displace the 
title of the Crown to the district, although they 
may have been continued for above sixty years. — 
Doe d. Whxiam TV. v, RouEin's (1841), 13 
M. & W. .520 ; 1 4 L. J. Ex. 271 ; 4 J.. T. O. 8. 174 ; 
153 E. R. 217. 

879. Survey of manor — On presentment of 
tenants — In Duchy of Lancaster — To prove extent 
& rights of manor.] — To prove the. extents rights 
of a manor, which had formerly been paretd of 
the Duchy of Lancaster, a document produced 
from the Duchy Office was terider(‘d in evidence 
purporting to be a survey of tlie manor, made in 
1591 while the manor belonged to the Diiehy, by 
tlie depiif y-surveyor of the Ducliy, founded on the 
presentment of the ten, ants of the manor, at a 
ct. of survey, it appeared that (^ue.en lOlizabeth 
had paid the expenses of tlu? survey: — Held: it 
was inadmissibh*, either as a document made 
undt'r public aut ljorit y or as evidence (if rejjulation. 

-Evans v. T.\yia»r ‘(IS38), 7 Ad. El. 917; 3 
Nev. A: P. K. B. 174 ; 7 L. .1. Q. B. t ; 1 12 E. R. 
902. 

Amwiaiiom : — CODStl. Beaufort r. Smith (1849). 4 Kxch. 

450 ; Daniel v. Wilkin (1852), 7 Exch. 129 ; MtTcer r, 

Denue. [1905] 2 Ch. 53S. 

880. In Duchy of Cornwall — To prove 
boundaries & customs of manor.] —A document 
purporting to be a survey of a manor made wliile 
it was part of the posses^ns of the Duchy of 
Cornwall, eSc corning out- of the proper custody, 
is admissible as evidence of tin*- boundaries Ac 
customs of the manor. — Smith ik Brown low 
(Eard) (1870), L. R. 9 Eq. 241 ; 21 L. T. 739 ; 34 
J. P. 293 ; 18 W. R. 271. 

Annoialiorifi : — Consd. Evanw v. Merth^^r Tydfil T7. C., [1899] 

1 Ch. 241. Mentd. Betts r. Thompson (1870), 23 L. T. 

427 ; Wan’ick v. Queen’s Collojfc, Oxford (1870), L. B. 

10 Eq. 105: London Scwei's Conirs. v. Glasso (1871), 25 

L. T. 614 ,* De la Warrr. Miles (1881), 17 Ch. D. 535. 

881. Grant & survey of manor — Formerly be- 
longing to Crown — Produced for augmentation 
officer — Whether evidence against lord.] — A bill 
will lie against the lord by one copyholder, on 
behalf of himself Ar- the other copyholders, being 
numerous, to have their rights of common ascer- 
tained ; but one copyholder, not suing on behalf 


of all, cannot maintain such a bill. Where a 
manor formerly belonged to the Crown, a grant 
Ac survey recorded in the Augmentation Office is 
not evidence for the tenants against the lord. — 
Phillips r. Hudson (1897), 2 Ch. App. 243 ; 36 
L. J. Ch. 301 ; 10 \j. T. 221 ; 15 W. K. 370. L. 0. 
Annotations : — Distd. Evans v, Merthyr Tydfil U. C., [1809] 

1 Ch. 241. Refd. Moroor r. Deniio, [1905] 2 Ch. 538. 

882. Expired leases — Proved by examined copies 
— Originals not duly enrolled,] — Doe d. William 

P. Roberts, No. 878, ante. 

883. Enrolled documents — Proved by examined 
copies.] — Doe d. William IV. v. Roberts, No. 
878, ante. 


Sect. 2.— SURRENDERED REVENUES ARISING 
FROM PREROGATIVE RIGHTS. 

Sub-sect. 1. — Bona vai^antia (jenerally. 


SeCf (fenemUy, Des(’ent k Distribution, 

Not lost property -Rights of finder.] — See Baii.- 
MENT, Vol. IT I., pp. 01 ef scq. 

884. Property of revolted colony.] — Bank stock 
was purchased by t-he govt, of M. before the 
American war, Ai vested in trustees for the dis- 
charge of certain bills. Aftcu' tiie p(‘ace upon a 
bill under an assignment by the new Stale of part- 
of the stock, as a compensation to mtgees. of lands, 
that were confiscated, tlie fund, subject- to that 
assignment, was claimed by the now State ; Ac, 
there being no claim under tlie bills, the whole 
was cUiimed by the surviving trustee beueficially : 
also by the proprietary under the old govcRiiment ; 
A^ a specific lien was insisted on in resp(*ct of losses 
by confiscation, occasioned by the refusal of the 


trustees to transfer: — Held: (1) there wh-s no 
lien ; (2) tlie new State could taki? only such 

rights of the old as were within their jurisdiction, 
the claims of the State A: in risspect of the con- 
fiscations, were the subj(‘ct of treaty, not of 
municipal jurisdiction ; (3) the fund, no object 

of the t-rust existing, must b(‘ at Hu; disposal of 
tlie Crown. - Barclay v. Ri;.ssell (1797), 3 Ves. 
421 ; 30 E. R. 1087, ].. V. 

Atnwtatwns : — ^ts to (2) Distd. Holder r. Bank of Eiadand 
(1805), 10 252. Consd. Bolder r. Huntiiijfflold (1805), 

11 VcH. 283 ; P(‘ru Rjqmblie v. Dreyfus (1888), 38 Cti. D. 
348. ^ts to (3) Consd. Doldcr r. Hank, of England 
(1805), 10 VeH. 352 ; Peru Repi0>lif5 r. Drcyfim 

(1888), 38 Ch. D. 348. Refd. Hullelt r. Spain (1828), 2 
Bli. N. S. 31 : Barrow r. Wadkin (1857), 24 B<;av. 1 ; 
lie HiggiiiHon & Doan, p. A.-G., (1899 1 I Q. B. 325 ; 
He Bond, I’anes v. A.-G. (1900), 82 L. T. (>12. Oencrally, 
Mentd. Brnnswiek v. Hanover (1814). 13 L. J. Ch. 107 ; 
Austria r. Day it Koseuth (1801), 4 L. T. 494 ; Esquiinalt 
& Nanaimo By. r. Wilson, [1920] A C. 358. 


On dissolution of company.] — See (’omfanies. 

On dissolution of corporation.] — See CVirpora- 

TION8. 

Personally vested In executors -No next of kin.] — 
See J)BSCKNT k Distribution. 

Undisposed of residue vested In executors.] — 
See ExEctmiRs k Administrators. 

Escheat of copyholds.] — See Copyholds. 


Sub-sect. 2. — Personal Estate on Intestacy^ 
and Failure of Beneficiaries. 

See, generally. Descent k Distribution. 

As regards charitable bequests.] — See Charities 
Vol. Vlir., pp. 383-385. 

On dissolution of companies.] — See Companies. 
On dissolution of corporations.] — See Corpora- 
tions. 

Right of Crown to grant of administration.] — 

See Executors Ac Administrators. 
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Constitutional Law. 


Sect. 2 . — Surrendered revenues arising from preroga- 
tive rights : Sub-sects. 3, 4, 5, 6, 7 8. Sect. 3 : 

Sub-sect. 1, u4. 


SUB-SECJT. 3. — ^Wreck. 

See, generally. Shipping & Navigation ; Waters 
& Watercourses. 

What is wreck .] — See Admiralty, VoL I., 
pp. 153-155, Nos. 614-616, 622-626. 

Jurisdiction ot Court of Admiralty — As to salvage 
of property .] — See Admiralty, Vol, I., pp. 106, 
107. 152,153, Nos. 90, 93, 593-613. 

As to unclaimed wreck .] — Sec Admiralty, 

Vol. I., pp. 153-155, Nos. 614-629. 

Grant of.] — See Nos. 723, 724, ante, generally. 
Waters & Watercourses. 

885. Nature & extent of right of Crown]. — 

Trespass for taking goods which were wreck & cast 
upon land witliin the manor & fee of H. which 
manor <fe fee, witli wreck of the sea witliin the 
manor & fee, had by letters patent been granted 
by the Crown in fee to the father of pltf. whose 
heir he was. Upon special verdict it appeared 
t hat parcel of the goods were wrecked & cast upon 
the shore witliin the manor, between the liigh & 
low water marks, & that the rest of the goods were 
floating between the liigh & low water marks ; — 
Held: (1) the King should hsive flotsam ^jetsam 
^ lagan, when the ship perished or the ownci’s of 
t he goods were not known ; (2) a man might have 
flotsam & jetsam by the King’s grant, & flotsam 
within high water &. low water mark by prescrip- 
tion ; (3) Stat. West. 1, c. 4, is but a declaration 
of the common law, & its pi'ovisos as to wreck 
extend to flotsam, jetsayn, & lagan. The Act 
de Praer. Kegis, quod Rex hah. wrec. maris per tot. 
teg. is but a declaration of the common law, & 
notwithstanding it a man may prescribe to have 
a wreck ; (4 ) by rule of the common law, where 
no man can claim property in any goods, the King 
should have them by his prerogative ; (5) the 

King should have wreck, as he should have great 
fish, etc., because they are nullius in bonis, or as 
he should have anmiatia vagayitia sive vacantia, 
scil. cstrays, because none claims the property, & 
franchise might be gi'antod of such wreck of sea 
& cattle estraying, conies, hares, partridges, & 
other savage beasts found in the grantee’s soil, 
fee warrens, & demesne lands. — Constable’s 
Case (1601), 5 Co. Kep. 106 a ; 77 E. It. 218. 
Annotations : — As to (1) Reid. Dunwlcli Uorpn. v. Sterry 

(1831), 1 B. & Ad. 831. As to (2) Reid. IMdeaux v. Warne 
0673), Freein. K. B. 355 ; II. v. Forty -nine Casks of 
Brandy (1836), 3 Hag. Adm. 257 ; It. v. Two Casks of 
Tallow (1837), 3 Ilatf. Adm. 294. As to (3) Reid. K. & 
Waller v. Hansrer (1(0 5), 3 Bulst. 1 ; Baldwin v. Elpliln- 
stono (1775), 2 Wm. Bl. 1037 ; Dunwdeh Corpu. v. Sterry 
(1831), 1 B. & Ad. 831. As to (4) Reid. Dunwich Corpu. 
V. Sterry (1831), 1 B. & Ad. 831. As to (5) Consd. It. v. 
Wood (1849), 13 L. T. 548. Reid. Dunwich Corpn. d, 
Sterry (1831), 1 B. & Ad. 831 ; K. v. Thurhorn (1840), 
T. & M. 67. Generally^ Mentd. Admiralty Cane (1609), 
13 (Jo. Hop. 51 ; Gold v. Death (1615), Cro. Jac. 381; 
Onslow V. Home (1771), 3 Wils. 177 ; R. r. G. W. Ry. 
(1842), 3 Q. B. 333 ; Beaufort v. Swansea Corpn. (1849), 
3 Kxch. 413; Caiffo Ex. Schiller (1877), 2 P. D, 145; 
1‘cnryn Corpn. v. Holm (1877), 37 L. T. 133 ; The Goa 
Float Wliitton, [1806] P. 42 ; Tlie Olympic, [1013] p. 02. 

886. ,] — Hy the ancient, common law, all 

proper! y stranded belongs to the King ; after a 
year & a day it belong to him entirely ; & during 


that time it is vested in him for protection until 
the owner can be found. In many cases lords of 
manors are grantees of the Crown of those royalties 
& privileges which may be established by the 
grants themselves, or by immemorial custom ; 
but the grantees cannot stand on higher ground 
than the King, nor can their grants avail against 
the general principle of law to which I have 
adverted. Property of the description of wreck, 
may by the general law be acquired beneficially 
for the Crown. It is therefore very properly, in 
the first instance, placed in the custody of the 
Admlty. : the proctor of the Admlty. interposes 
for its protection, imtil a claim is given ; but ^ 
soon as a lawful owner appears, he withdraws his 
claim ; the right of the Crown to the property 
is then gone ; the ship & goods are restored, & 
the charges of the Admlty. are paid. The dis- 
bursements of the officers of the Crown are made 
for the preservation of the property ; when that 
is claimed, they are entitled to be indemnified 
(Lord Stowell). — ^Augusta (or Eugenie) (1822), 
1 Hag. Adm. 16. 

Annoiaiions : — ^Reld. Dunwlcsh Corpn. v. Sterry (1831), 

1 B. & Ad. 831 : R. V. Forty-nine Casks of Brandy (1836), 

3 Hag. Adm. 267. 

Rights of lord of manor to.] — See Copyholds. 

887. Wreck of the sea is land revenue.] — 11. v. 

Forty-nine Casks op Brandy, No. 653, ante. 


Sub-sect. 4. — Treasure Trove. 

888. General rule.] — The Crown is jyrimd facie 
entitled to treasure trove, & it is not necessary 
that an inquest should be held for the purpose of 
informing the Crown as to its rights ; but its title 
may be displaced by a grant to a subject of the 
franchise of treasure trove. — ^A.-G. v. Moore, 
[1893] 1 Ch. 676 ; 62 L. J. Ch. 607 ; 68 L. T. 574 ; 11 
W. K. 294 ; 9 T. L. H. 144 ; 37 Sol. Jo. 132 ; 3 R. 213. 

Annotation : — Mentd. A.-Q. v. Albany Hotel Co., [1896] 

2 Ch. 096. 

889. .] — A.-G. V. British Museum 

Trustees, No. 693, ante. 

Inquests on treasure trove.] — See Coroners. 

Concealment of treasure trove.] — See Criminal 
Law & Procedure. 

Grant of treasure trove.] — See No. 693, ante. 


Sub-sect. 5. — Waifs. 

890. Not Incident to a leet — Appurtenant to 
grant from King.] — Waifs strays are not 

necessarily incident to a leet but they may be 
appurtenant to it by grant from the King ; for 
the original prerogative is in the Crown, & comes 
from thence to the subject at the pleasure of the 
King. — J. V. Tewkesbury (Abbot) (1493), Y. B. 8 
Hen. 7, fo. 1, pi. 1. 

Annotations R. v. Staflerton & Brown (1611), 

1 Bulst. 54 ; Legat’a Cose (1612), 10 Co. Rep. 109 a ; 
R. V. Kemp (1695), 12 Mod. flop. 77. Mentd. Wrotesley 
V. Adams (1559), 1 Plowd. 189 ; Griesloy's Case (1588), 8 
Co. Rep. 38 a; Luttrel’s Case (1601), 4 Co. Hep. 84 b; 
Gee V. Freodland (1625), Cro. Car. 47 ; Swyft v. Eyres 
(1639), Cro. Car. 546; R. v. Trinity House (1662), 1 
Keb. 331 ; K. v. Huggins (1730), 2 Stra. 883 ; Hanbury 
V. Jenkins (1901), 70 L. J. Ch. 730. 


PART XXL SECT. 2, SUB-SECT. 8. 

885 i. Nature dt extent of right of 
(^rown .] — The ofllcers of Excise & 
Customs have the right of custody of 
all stranded vessels, &; the goods on 
hoard of such vessels, for behoof of 
the owners thereof. But they have 
no right to interfere with those holding 
llio appointment of vice-admiral from 
the Crown, in regard to the exclusive 
custody of wrecks, Sc goods going nndor 


the denomination of Jetsam, flotsam, 
Sc llgan. — CuHTOMS Sc Excise Corirs. 
V. Dundas (Lord) (1812), 17 Fac. Coll. 
38.-^SCOT, 

885 ii. .] — By 12 Anne, c. 18, 

SB. 1 Sc 2, the custody of the goods saved 
from vessels stranded or run on shore, 
& not claimed within twelve months, 
is given to the officers of Customs. 
By s. 9, the right of the Crown to 


wrecks is reserved. Whore a vessel, 
without any living creature on board, 
had been driven against a precipitous 
ciltT, Sc the timbers Sc cargo washed on 
shore at some distance : — Held : this 
was not to bo considered as the case 
of a vessel stranded or nm ashore, 
but that it was a wreck. Sc the goods 
belonged to the donatory of the Oown. 
— Breadalbane V. SMirn (1850), 
12 Dunl. (Ct. of Seas.) 602.-H5COT. 
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Past XXL — Hebkditaby and Peivate Kevbnues of the Ceown. 


891, What arej — ^Poxley’s Case, No. 892, post. 

892, .] — If a man stecJs goods & brings 

them into a manor & there leaves them, in a house 
or in the custody of any one, or hides them, & 
aiterwards flies, these goods are not waif. Waif 
is where the felon in pursuit waives the goods, 
or from fear of being apprehended flies & waives 
the goods. If the thief in his flight waives goods 
they are forfeited, it the felon on fresh suit is not 
attainted at the suit of the owner. Waif, estray, 
treasure, trove, wreck, etc. which may be gained 
by usage without record may be prescribed for. — 
Foxley’s Case (1600), 6 Co. Bep. 109 a ; 77 
E, R, 224 ; 8i4h nom, Foxley v, Annesley, Cro. 
Eliz. 693 ; Moore, K. B. 672. 

Annotations : — Strata Mercella Case (1591), 9 Co. Rep. 

24 a ; Daw v. Swayne (1669), 1 Mod. Rep. 4. Mentd. 

Searle v. Williams (1618), Hob. 288 ; R. v. Polwart (1841), 

1 Q. B. 818 ; Thomas v. R. (1874), 44 L. J. Q. B. 9. 

893, ,] — Ooods waived are those which 

are stolen, which, the felon being pursued, for 
danger of apprehension waives & flies. — Dickson^s 
Case {circa 1633), Het. 64 ; 124 E. B. 346. 

Seizure of, by lord of manor.] — See Copyholds. 


Sub -sect. 6. — Estrays. 

See, generally. Copyholds. 

894. General rule,] — If any man’s cattle stray 
into the King’s manor : so, if they stray into the 
manor of any other lord, who has title to estrays 
by prescription, or grant, continue there for a 
year & a day being proclaimed at the next markets 
tte churches without challenge, the property is 
vested in the lord. — ^A non. (1305), Y. B. 39 
Fdw. 3, fo. 8, pi. 13. 

Annotalions : — Reid. Anon. (1571), 3 Dyer, 317 b ; Plcydell 

V. Oosnioore (1622), llut. 67. Mentd. St. Albans Corpn. 

V. Dobbins (1672), Froom. K. B. 3G. 

895. .] — An estray belongs to the King of 

common right. — JJaslewoods Case (1691), Owen, 
13 ; 74 E. B. 864. 

896. — — ’.] — Constable’s Case, No. 885, ante, 

897. -.] — The reason of estrays was, because 

when there is none that can make title to the thing, 
the law gives it to the King, if the owner doth 
not claim it within a year it a day, — T aylor & 
Jamies’ Case (1607), Godb. 150 ; 78 E. R. 91. 
Annotation : — ^Refd. Henly r. Welch (1706), 11 Mod. Rep. 89. 

898. Not incident to a leet.] — J. v. Tewkesbury 
(Abbot), No. 890, ante. 

899. What may be — Swan.] — Case op Swans, 
No. 901, post. 

900. User of estray.] — Trespass for taking away 
a gelding pretii five pounds is good on a general 
demurrer. In trespass for taking & carrying 
away a gelding, if deft, justify as for an estray, 
a replication that deft, used the gelding is not a 
departure ; for he is thereby rendered a trespasser 
ab initio. A stray horse taken damage feasant 
cannot be used. — Bagshawe v. Gowahd (1607), 
Cro. 3ac. 147 ; Yelv. 96 ; 79 E. R. 129. 

AnnfAaiiona : — ^Rofd. Lawton r. Ward (1696), 1 Ld. Raym. 

75 : Vaspor v. Edwarda (1701), 12 Mod. Rep. 658 ; Gatos 

V. Bayloy (1766), 2 Wils. 313 : Dyo v. Leatherdale & 

Simpson (1769), 3 WUs. 20 ; Atkinson v. Teasd^e (1772), 

2 Wm. Bl. 817. Mentd. R. v. Cotton (1751), Park. 112 ; 

Sayre t». Kochford (1777>, 2 Wm. Bl. 1165 ; (Jlark v. 

Gilbort (1836), 2 Scott, 520. 

Recovery of estrays .] — See Animals, Vol. II., 
p. 222, Nos. 149-153. 

Damage feasant .] — See Distress. 


Sub-sect. 7. — Fisheries and Royal Fish, 

See, generally, Fisheries ; Water & Water 
Courses. 

901. What are royal fish — Whales & sturgeons.] 


— ^A prescription to have all wild swans, which 
are jerce naiurce, & not marked, building their 
nests, breeding, & frequently within a particular 
creek, is not good. All white swans not marked, 
having gained their natural liberty, & swimming 
in an open & common river, may be seised to the 
King’s use by his prerogative. A swan is a royal 
fowl, & whales & sturgeons are royal fish. A 
swan may be an estray. — Case op Swans (1592), 
7 Co. Rep. 16 b ; 77 E. R. 436. 

AnruitaiionB : — Mentd. Lyster v. Home (1639), Cro. Car. 

644 ; Davies v. Powell (1738), Willes, 46: Hannam r. 

Mpekett (1824), 4 Dow. & Ry. K. B. 518 ; ll v. Robinson 

(18.59), 8 Cox, C. O. 115; Blades v. Higgs (1866), 11 

H. L. Gas. 621. 

902. — .] — Royal fish found & taken 

'mtlun the precincts, limits, liberties, or juris- 
diction of the Cinque Ports, or their members, 
belong^ to tlie Lord Warden. The right of the 
Sovereign to royal fish, by which appellation 
whale &; sturgeon are characterised, is a right as 
clearly established as any of the prerogatives of 
the Crown. A whale, found on the shore, or 
caught near the coasts, of Great Britain, is to be 
considered not only as being, but as having always 
been, the ^ property of the Crown ; property, 
indeed, so inherent in the Crown, that by a species 
of legal fiction, it is to be restored to the King as 
its rightful owner, veierem ad dominum dehere 
reverti. Although the whale vest in the Crown 
in virtue of its prerogative, yet the Sovereign may 
transfer this ancient perquisite to another person. 
— Cinque Ports (Lord Warden) v, R. (1831), 
2 Hag. Adm. 438 ; 2 State Tr. N. S. App. 1014. 

Annotaiiona : — ^Refd. The Qae Float Whitton, [18951 P, 

301. Mentd. R. v. Forty-nine Casks of Brandy (1836), 

3 Hag. Adm. 257. 

903. Great fish.] — Constabi.e’8 Casjo, 

No. 885, ante. 

904. Rights of Sovereign to royal fish — Whale 
found on shore or caught near coasts of Great 
Britain.] — Cinque Ports (Lord Warden) v. K., 
No. 902, ayite. 

Grant of .] — See Nos. 709, 770, 901, 902, ante. 


Sub-sect. 8. — Royal Swans. 

905. General rule.] — Case op Swans, No. 901, 
ante. 


Sect. 3.— REVENUES OF HEREDITARY NATURE 
RETAINED BY THE CROWN. 

Sub-sect. 1. — Revenues op tub Duchy and 
County Palatine op Lancaster. 

A. Title to the Duchy. 

906. General rule — Privileges of King as Duke 
of Lancaster — Not distinguishable from prerogatives 
as King of England.] — Ai.cock v. Cooke, No. 612, 
ayiie. 

907. Advowson in right of Duchy — Crown not 
dispossessed by usurpation.] — The Crown shall not 
be dispossessed by usurpation of an advowson in 
right of the Duchy of Lancaster. — R, v, York 
(Archbp.) Sc Buck (1591), Cro. Eliz, 240 ; 78 
E. R. 496 ; 8uh nom. R. & York’s (Bp.) Case, 
1 Leon. 226. 

Annotations : — Coiisd. Alcook v. Clooko (182£D, 5 Btog. 340. 
Held, Dyke r. Wallord (1846), 6 Moo. P. C. 0. 434. Mentd. 
It. V. ArchdaU (1838). 2 J. P. 486. 

Bona vacantia .] — See Descent Sc Distribu- 
tion. 

B. Distinction between the Duchy and the County 

Palatine. 

Royal grants generally, see Part XIX., ante. 

908. Whether Seal of Duchy necessary to grant 
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Constitutional Law. 


Sect. 3. — Revenues of hereditary naiure retained by 
the Crown : Sub-sect, 1 , JB. S? C, ; sub-sect, 2, A,, 

— Of fair — Within possessions of Duchy — Outside 
County Palatine.] — (1) The (^rant of a fair within 
the possessions of the Duchy, but outside the 
(-ounty Palatine, of Lancaster, by letters patent 
under the great seal is good ; (2) an office, parcel 
of the possessions of the Duchy, must be granted 
under the Seal of the Duchy ; (3) the grant of a 
ward within the Ducliy under the Great Seal is 
not good ; (4 ) corpus, cannot be made within 

the Duchy out of the Coimty Palatine by the 
Duchy Seal but they can be made by the King 
witliin the County Palatine by tlie Duchy Seal, 
because the Duke of Lancast er had jura regalia. 

Possessions ought to pass under the Duchy 
Seal but Royal lYancliises, such as a Fair, out of 
the County Palatine & within the Duchy ought 
to pass by the G]*eat Seal. — Astill v, (Jl.autvE 
(1698), 2 Lut. 1233; 1 Ld. Raym. 341; 125 
E. R. 084. 

See.^ further. Markets & Faiuh. 

909. Of office— Parcel of Duchy.] — A stilt. 

r, Clajikk, No. 008, ante, 

910. Of ward — Within Duchy.] — Astitx 

V. Clarke, No. 008, ante. 

911 . Of lease— Of forfeited lands in County 

Palatine — Forfeiture accruing jure coronae.] — 
Lands lying in the. County Palatine of jjancaster, 
became forfeited for being granted to superstitious 
uses, t't aft/crwards A. obtained a l(*ase thereof 
under the Great. Seal ; this was a g^^od lease, & 
need not be under the Duchy Seal. The. forfeiture 
accruing to the King jure coronae, not as Duke 
of Lancaster ; A; the estate* therefore being no 
part of the possessions of the Duchy when tlic 
lease was made. —Woollas'I’on r. A.-G. (1715), 
5 Rro. Pari. Cas. 1 ; 2 E. R. 491, TI. J.. 

912. What may be created by Duchy Seal — Not 
corporations — Within Duchy — Out of County 
Palatine.] — Asttll v, Clakke, No. 908, ante. 

See, further, ('OKi ‘O rations. 

C, Maiiayemenl of Duchy hands and Revenue, 

913. Leases by King of Duchy lands — Not 
voidable for nonage of King.] — T.<easos made by 
the King of lands of the Duchy of Jjancaster are 
not voidable for the nonage of the King, inasmuch 
as they pass from Ids person as King, <te not as 
tluke, for in the title of King the name of duke 
is merged. — ^A non. (1561), 2 Dyer, 209 b; 73 
E. R. 462. 


SuH-sEOT. 2.- -Revenues of the Duchy of 

Corn w ATX. 

A, Title to the Duchy, 

914. Instrument creating Duchy — Charter made 
by authority of Parliament.] — The Prince’s Case, 
No. 33, aJite, 

915. What granted by — Stannaries of 

Cornwall & Devon.] — The charter 1 1 Edw. 3, 
Mar. 17, 1337, granted to Prince Edward, the first 
Duke of Cornwall, the Stannaries of C'Ornwall & 
Devon.— Vice v, Thomas (1842), Smirkes Rep. 

App., pp. 20, 21. 

jinnotations : — ^Refd. Gaved v, Martyn (1865), 10 C. B. N. S. 
732. Mentd. Haiph r. .Taggar (1845), 2 Coll. 231 ; flogors 
r. Breiiton (1847), 10 Q. B. 26 ; Talbot t). Hope Scott 
(1858), 4 K. & J. 06. 

916. Rights of Crown In foreshore 

of Cornwall — Not merely foreshore attached to 
manors.] — The charter of 11 Edw. 3, as interpreted 
by 21 & 22 Viet. c. 109, conveyed to the Duke of 


Cornwall all the rights of the Crown in the foreshore 
of the county of Cornwall, &; not merely the fore- 
shore attached to the manors granted by the 
charter. — ^Penryn Corpn. v. Holm (1877), 2 
Ex. D. 328 ; 46 L. J. Q. B. 506 ; 37 L. T. 133 ; 
25 W. R. 498. 

See, further. Waters & Watercourses. 

Devolution of Duchy.] — See Part IV., Sect. 4, 
sub-sect. 1, ante, 

917. Estate of Duchy vested in Duke — In Crown 
when no Duke — Peculiar interest of Crown.] — 

Rowe v, Brenton, No. 321, ante, 

B, General Powers of Management, 

918. By King when no Duke in existence — 
Effect of birth of Duke — On leases made.] — If the 

King let the land, the lease is void when the 
Prince is born. But if he present to an advowson, 
the clerk continues. — ^Atkins v, Mountague (1671), 
1 Cas. in Ch. 214 ; 22 E. R. 768. 

919. On presentation to advowson.] — 

Atkins v, Mountague, No. 918, ante, 

920. Duke not bound— By laches or prescrip- 
tion.] — The Prince of Wales has a prerogative to 
protect the Duke of Cornwall from the Statutes 
of limitation running against them. The Duchy 
is an estate which by virtue of a charter given, 
deemed to have the efTect of an Act of Parliament, 
is vested in the (’rown, purged from all <lis.seisins 
or laches incurred by any preceding Dukes of 
Cornwall. — ^A.-G. v, Plymouth Corpn. (1754), 
Wight. 134 ; 145 E. R. 1202. 

AnnotrUion : — Reid. A.-O. to Princo of Wales r. Grossman 
(1866), L. H. 1 Exch. 381. 

921. Right of Duke — To file English information 
for Intrusion— On land parcel of the Duchy.] — 

The Prince of Wales may file an English informa- 
tion of intrusion by his A.-G., for lands parcel of 
the Duchy of Cornwall. — A.-G. to Prince op 
Wales r.* St. Aubyn (1811), Wight. 167; 145 
E. R. 1215. 

AniiotalUnis : — Consd. A.-G. v. Barker 8c Hodgson (1872), 
26 J.. T. 34. Reid. A.-G. to I*riiico of Walen v. C^rossman 
(1866), 1.. R. 1 Exch. 38] : A.-O, v. Constable (18711), 27 
W. li. 661. Mentd. Bcmiett v. Neale (I8li), Wight. 
324 ; A.-G. v. Loiuhni Corpn. (1845), 8 Bcav. 270 ; Stanley 
V. Wild, 11 000 J 1 Q. B. 256. 

922. To chose his venue.] — An irdorma- 

tion was fil<*d by the A.-G. to tlie Prince of Wales, 
to recover dues payable in Devon to the Piinc(? as 
Duke of (.'Ornwall, A the venue was laid in M. On 
an apx)licaiion by deft, to change the venue to 
1)., it appeared that all the witnesses to facts 
rc.sided there, but that, as the deft , disputed that 
the duos wore payable to the Prince in right 
of the Duchy, t4ie r(*cords of the office of the Duchy 
in IjOndon would have U) be produced at the trial : 
— Held : on the above facts, & on the ground that 
the Crown would have a right to allege an interest 
in the suit/, & to claim a trial at bar, application 
should be refused. Semblc : (1) sucli a suit is in 
the nature of a transitory action, the Crown 
filing the information, would be entitled to lay & 
keep the venue where it pleased ; (2) the Prince 
of Wales, siung as Duke of Cornwall, would have 
the same right. — A.-G. to Prince of Wales 
V. Crossman (1860), L. R. 1 Exch. 381 ; 4 H. & C. 
568 ; 35 L. .1. Ex. 215 ; 14 Tj. T. 856 ; 12 Jur. N. S. 
712 ; 14 W. R. 996. 

Annotation: — As to (1) Consd. Dixon v. Fairer (1886), 17 
Q. B. D. 058. 

To Obtain letters of administration — To 

intestate dying In Cornwall.] — See Descent & 
Distribution. 

923. Auditor of Duchy — Nature of office.] — 

Rowe v, Bren'^on, No. 321, ante. 
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C* Enrolment of Leases, 

924. Enrolment of lease by King vacante 
duoatu or by Duke — Primft facie evidence.] — 

Rowe v, Brenton, No. 321, ante. 

T>, Mining Rights hi Assessionahle Mayiors, 

See, generally. Minks, Minerals & Quarries. 

926. Right of conventionary tenants — To renew 
estate — From seven years to seven years.] — Howe 
V. Brenton, No. 321, ante. 

926. To minerals — Onus of proof.] — Rowe 

V. Brenton, No. 321, ante. 

927. Assessionable Manors Acts, 1844 (c. 105) — 
Effect of.] — TO Prince op Wales v. Collom, 
No. 338, ante. 

Sect. 4.—REVENUES OF THE PRINCIPAUTY OF 

SCOTLAND. 

See Cases infra. 

SEcrr. .5.-~CROWN PRIVATE ESTATES. 

928. King bound by statute De Donis.] — The 

King is bound by the stat. Do Donis as well as a 
common pei-son. Therefore if a remainder in tail 
is limited to the King, & for default of issue to the 
right heirs of A. this is an estate tail in the King, 
A:- heshallnot beat liberty to take it as a fce-simplo 
c’.ondit ional, as before the stat. Dc Donis, & so t»o have 
l)Ower to alien after issue had, but upon failure 
of issue lie in remainder in fee may well enter. — 
WnjJON V. Berkley (1501), 1 Plowd. 227 ; 75 
K. R. 315. 

jiv notations : — Refd. Hoydon’H Owe (1584)* 3 Co. Rep. 7 a; 

Strata lUercella Case (151)1), !) Co. Rep. 24 a ; Atulcrson’s 

PART XXL SECT. 4. 

8 . Gift rehdinu to lands of PrinH- 
pality — By J\init—dVheu J^rince — Must 
he made- as Pritire.] — A gift of Tioii- 
cTiiry, relative to the ITincipality, was 
eonteiidod to l»o null, beeauHo given 
by the King, whereas the lands wore 
bohleii of the Prince. Deft, answered 
that it wuri given when the King 
hliusclf was Prince. I’H f, replied that 
the King shonld have desigjicd liiniself 
ITlnce in the gift & given it as l*riiice : — 

Held : the gift w^as null. — J oiinstox 
V. JtircAUTON (1(508), Mor. Diet. 

11685.— ^SCOT. 

t. Must be as admin- 


Caso (1597), 7 Co. Rep. 21 a; Fine Levied by the King 
Tenant in Tail Case (1005), 7 Co. Rep. 32 a : PrJddle & 
Nappor’fl Case (1012), 11 Co. Rep. 8 b ; Sutton Hospital 
CJaae (1612), 10 Co. Hop. 1 a; Whistlor’s Case (161.3), 10 
Co. Rep. 63 a ; Rankers Caso (1695), Skin. 601. Hentd. 
Sadler’s Caso (1588), 4 C7o. Rep. 54 b ; Alton Woods’ Case 
(1600), 1 Co. Rop. 26 b ; Keclcslastlcal Persons Case 
(1601), 5 Co. Rep. 14 a; Atkins v, Longvllo (1604), 
Cro. Joe. 50; Prince’s Caso (1606), 8 Co. Rop. la; 
Rutland’s Case (1606), 6 Co. Itep. 52 b ; Calvin’s Caso 
(1609), 7 Co. Rep. 1 a ; Tumor’s Case (1610), 8 Co. Kep. 
i32 a; Poy toe’s Caso (1011), 9 Co. Rep. 77 b; Seynior’s 
Case (1612), 10 Co. Rep. 95 b ; Magdalen Collie Caso 
(1616), 11 Co. Rej). 66 b ; Winehcombo v. Winchest-er & 
Pulloston Q616), Hob. 165 ; R. r. Hampden, Ship Money 
Case (1637), 3 State Tr. 826 ; Butt’s Case (1660), 7 Co. Rop. 
23 a; Wiseman v. Cotton (1662), T. Rayni. 76; R. v. 
London (Hp.) & Lancaster (1693), 1 Show. 441 ; Banbury 
V. Wood (1703), 1 Salk. 5 ; A.-(l. r. Allgood (1743), Park. 1 ; 
R. V. Berkley & Brogge (1754), 1 Kony. 80 ; Wolferstari 
V. Lincoln & Whitehead (1763). 2 Wlls. 174 ; Doe d. 
Hay no v. Uodfern (1810), 12 East, 96 ; Holloway v. 
Berkeley (1826), 6 B. & C. 2 ; Meath v. Winchester (1836), 
3 Bing. N. C. 183 ; A.-G. v. Donaldson (1842), 10 M. & W. 
117; Crofts v. Middleton (1856), 27 L. T. O. S. 114; 
Rustomjee v. R. (1876), 1 Q. B. D. 187. 

929. When King tenant in tail — Right to bar 
estate tail.] — The King being tenant in tail by a 
gift made to some of his ancestor being subjects, 
may by fine levied on a grant <te render bar the 
estate tail : but. after the rend(ir made it seems 
necessary to have letters patent to grant, to t-lie 
connsee‘ by express words, that lie may enter into 
the land. Where the King claims in respect, of 
his nat ural capacity as htdr of t he body of a subject 
per forma m doni, he shall bo bound by an Act of 
Parlifiinent. But where ho claims in his Koyal 
& politic capacity, a general Act. shall not bind 
him, unless he ho expressly named, except in 
special cases. — Case of A Fine (1001), 7 Co. Rep. 
32 a ; 77 K. R. 459. 

Jnnotatin^i : — Refd. R. i\ Loudon (Bp.) & Laufas|,er (1693), 
1 .Show. 441. 

of the marriage of tlic Laird of L. by 
lidding laiid8 of the King as vSf,cward 
& Prince of Scotland, pursued declara- 
tion for the avail of the marriage. 
Deft, alleged ahsohntor on the ground 
that no marriage was due, the ITinco 
being the King’s vassal & subject. 
It was answered t.hat as tliero was no 
Prince existent, the Principality be- 
longed to the King & all the casualties 
thereof fell to the Kms vroprio jure : — 
Held : the King had right to the simple 
marriage liohlen of him as Prince 
while there was no Prince existent. — 
PeuvKS r. Less (Laiud) (1680). Mor. 
Diet. 8542. —SCOT. 


islrnlor to Prince — Alusi mention that 
lands are of Prineipality where no 
Prince existent,] —iMmin pertaining to 
tlie I’rincipjility cannot he disponed 
hy tlio King, there being a Primso, 
except by the King as administrator to 
tlio I’rince. W^Iierc t here is no Frimte, 
there is no necessity to dis]>one, hut 
as King, but tbe disposition should 
mention that the lauds pertained tk 
wore of the Principality. — Hamilton 
V. Bauganv VASSA 1 .S (1626), Mor. Diet. 
6622, 11(586.— SCOT. 

a. Riyhts of Kina when no Prince 
existent.] — P. having obtained the gift 
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CONSTRUCTION OF DEEDS. 

See Deeds and Othee Instruments. 


CONSULAR COURTS AND CONSULAR OFFICERS, 

See Conflict of Laws ; Constitutional Law. 


CONTAGIOUS DISEASES. 

i^ee Animals ; Tublic Health and Local Administration. 
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